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Author's Note 

This arlicie, like the subject it addresses, is a work in progress. 
Ind ian water rights and the Animas-LaPlata Project are extremely 
comp lex issues . The more research I do on the subject, the more I 
discover research that needs to be done. I believe, however, that the 
material presented here is a fa ir and accurate narration of the project 
and the history leading up to the present day situation. I will con­
tinue to follow the project as it evolves, while at the same time con­
tinuing my research into the history of this project. 



Whose Water is it Anyway? 
Bureaucrats, 

the Animas-LaPlata Project, 
and the Colorado Utes 

by uslie Karp 

Between 1868 and 1911 , the Ute Indians of Colorado, through 
treaty negotiations with the United States government, saw their 
once vast and productive hunting grounds reduced to a barren and 
arid reservation in southwestern Colorado that measured approxi­
mately one hundred miles from east to west and forty-five miles 
from north to south. Exactly one hundred years after signing the 
fust land cession treaty, the Kit Carson Treaty of 1868, the Ute 
Mountain and Southern Utes entered into another agreement with 
the United States govcrrullent, one that promised to bring water to 
their thirsty lands. The legislative mechanism for fulfilling this prom­
ise was the Colorado River Basin Project Act of 1968, which in­
cluded a provision for construction of a water storage and delivery 
system known as the Aninlas-LaPlata Project. 

The treaty history of the Ute Indians of Colorado chronicling 
the piecemeal loss of ancestral hunting lands is representative of 
the treaty hislory ofmosl oflhe American Indian tribes in the United 
States. One aspect of those negotiations that was nol specifically 
dealt with in any of the treaties and has developed into a major con­
flict between American Indians and non-Ind ians in the twentieth 
century is Indian water rights . 

More than half ofthe nat ion 's 24 1 federa l Indian reservations 



and nearly 75% of the nation 's reservation Indians are located in the 
arid and semiarid west. I When this is taken into consideration, it is 
clear why the issue of Indian water rights has come to be of para· 
mount interest, not only for the reservation Indians, but for those 
non-Indian water users who live adjacent to the reservations, since 
water is an essential commodity for economic development in the 
West. 

The treaties between the Indians and the United States gov­
ernment following the Indian wars of the nineteenth century did not 
address the issue of water in any spec ific way, despite the fact that 
these reservations were created with the inten t of turning the rov ing 
plains Indians into settled farmers and ranchers? In addition to deal­
ing with the government through treaties, the tribes were a lso con­
fronted with legislation like the Dawes Act of 1887. As land be­
came ever more scarce, the government employed new tactics to free 
up land, including land held by American Indians. The Dawes Act 
of 1887 dissolved community-owned tribal lands and granted allot­
ments to individual families and awarded citizenship to those ac­
cepting allotments . The Act authorized the government to sell 
unalloted lands and set aside tne profits for Indian education. The 
idea was once again promoted that the Indians would surely acquire 
white peoples ' values and lea rn to manage their property. This was 
made exceedingly difficult on the arid lands allotted to many. 

Unfortunately for the new reservation and land-allotted Indian 
farmers, the land they were now settled on lacked a sufficient quan­
tity of water. The newly confined Indians had to learn to deal with 
the lack of water on their reservations, a problem that Iiad already 
been encountered and addressed by the settlers who were moving 
onto the newly vacated Indian lands in ever greater numbers. To 
deal with questions regarding water rights, the early settlers estab­
lished the doctrine of prior appropriation.) In other words , those 
who first used the water for beneficiary purposes and continued to 
use it from a given stream, lake, or river had authority over that 
water ilnd its benefits. 

Not until 1906 was the prior appropriation doctr ine contested 
by an American Indian tribe. In that year the United Stales brought 
suit on behalf of the Indians living on the Fort Belknap Indian Res-
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ervation in Montana.· This suit ultimately led to the 1908 decision , 
WinJers v. United States, in which the U. S. Supreme Court ruled 
that water bordering and runnin g through Indian reservations be­
longed to the Indians. The court further ruled that the Indian reser­
vations had first rights to the water on and bordering their reserva­
tion land, regardless of whether the water was being used or not. 
WinJers v. United States thus enunciated a new and controversial 
water doctrine: the reserved rights doctrine, which became the cor­
nerstone of Indian water ri ghts policy.s The Supreme Court took the 
view that Indian reservations were made up of land that the Indians 
had chosen not to cede to the United States during treaty negotia­
tions . It therefore stood that since the Indians had not ceded but had 
reserved those lands for themselves and their use, they had also re­
served the water that went with the land. 6 The court also reasoned at 
the time that the date the water had been reserved for Indian use was 
the date the treaty had been entered into. Therefore, Ihe only time 
that prior appropriation doctrine wou ld ap ply was if the use of the 
water by non-Indians predated the treaty.1 

Water rights scholar Norris Hundley points out that there are 
two views that can be taken when considering the doctrine of re­
served ri ghts. The frrst view is that the Indians themselves reserved 
the water on the reservation lands. This appears to be the view taken 
by the Supreme Court in the Winters case when it stated that the 
tribes had chosen not to cede these lands. Any water on th ose lands 
not ceded would also still belong to the tribes. The second view is 
that the federal government reserved the water for the Indians.8 This 
view can be seen in the decision by the court in the Winters ease to 
uphold prior appropriations predating treaties . If the first view is 
taken, the Indians have rights to all water and its benefit s as far 
back as the beginning of time . The second view holds that the In­
dian rights date back only as far as the creation ofthe reservation by 
the federal government.9 When the dec ision is interpreted in this 
way, it is obvious that the court's ruling was not conclusive regard­
ing all matters. This ambiguity is an issue, especially for Indians 
whose reservations were created late in the century, thereby increas­
ing the possibility that non-Indian water users will have prior ap· 
propriation rights . 
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Besides the two rather conflicting vicws of the dale of reserved 
water, the Winters dcc ision addcd some other confusing aspects to 
the already muddled issue of Indian water rights. The dec ision did 
not specify the quantity of an Indian water right, nor did it adequately 
address thc iss ue of the legitimate uses of the watcr. Did the Indians 
have a right on ly to irrigation water or to all water? Was the quan­
tity of water to be reserved on the basis of the needs of the present , 
the future, or both? Can the Indian tribes sell the water on their 
reservations to off-reservation parties? All these questions were in 
part a result oflhe Winters decision, and unfortunately, most oflhese 
questions remain unanswered loday.l0 

Since the 1908 Winters decision. thc Supreme Court has at­
tempted to deal with these disturbing issues only three times. In 
1939 in United Slates v. Powers, the issue of the Indian reserva­
tions selling water was addressed. In the Powers case the co urt ruled 
that water was included in allotments of land and that the Indians 
had the right to sell the water on dlcir all oned land . II did not, how­
ever, address thc issue ofwhcther the water could be sold separately 
from the land. In June of 1986 in Cappaer/ v. United Stales, the 
court rul ed that the reserycd right of Indian water cxtcndcd to the 
ground waler of thc rescrvation as well as the surface water. II Per­
haps the most important of thcsc thrce court decisions was made in 
1963 in Arizona v. California . This casc involved the question of 
priority date ofwaler righls . The decision established Ihal the prior­
ity date of water rights was detcrmined by the date that the reserva­
tion was establ ished either by treaty. Executive Order, or an Act of 
Congress ,Arizona v. California also addressed the issue of Irying 
10 ascertain a formula for quantil)ring the amount of an Indian re­
served watcr right. the "practicably irrigable acreagc" mcasurc. 11 

The problems that have emerged due to this concept are many.1l 
When the amount of rcserved water rights of a rese rvat ion is 

calculated by the irrigable acreage measure, the numbcr of people 
on the reservation and their wishes are not considered. The measurc 
is a rural nineteenth century standard and many Indians of the twen­
tielh century resent being subjected to a rural criterion that has all 
bUI vanished , l~ sinee the measure docs not take into account thc 
water that is needed by many tribcs to enable them to make use of 
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the industrial resources they have found on their reservations within 
the last century. 

Additional difficulties for the Indians in obta ining their water 
rights have surfaced in the last twenty years. For example, the 1976 
case Colorado River Water Conservation District v. United Slates 
dealt with an interpretation of the 1952 McCarran Amendment in 
relation to Indian water rights. The 1952 McCarran Amendment 
waived federal sovereign immunity in certain types of water rights 
cases, and provided that in general stream·adjudication proceedings 
the United States government would be joined by state tribunals. IS 

Prior to the 1976 case, the McCarTan amendment applied only to 
non·lndian water issues and the jurisdiction of the federal courts in 
Indian water rights cases had not been questioned. In what would 
turn out to be a significant setback for Indian water rights, the Su· 
preme Court ruled in Colorado River Water Conservation Disrrict 
v. United Slates that certain states did have jurisdiction to quantify 
the Indian entit lement rights.'6 Further judicial action that compro­
mised Indian water rights decisions was handed down in 1988 by 
the Wyoming Supreme Courl. Another example can be found in the 
case concern ing the Shoshone and Arapahoe tribes of the Wind River 
Reservation, the General Adjlldication of All Right~' /0 Use Water 
in 'he Bighorn River System. In that case the Wyoming cou rt ruled 
that the practicably irrigable acreage measure was the sole measurc 
of triba l water ri ghts: that tribal water could be reserved only for 
agricultural and domestic maintenance, minerals development, or 
wildlife protection; that tr'ibes were prohibited from selling their 
water [ 0 non-Indians outside thc reservation; and that ground water 
under the reservation belonged 10 the state, not the tribe, and was 
subject to state regulation. This rulill~ ran counter to the 1976 United 
State Supreme Court decision in Cappaert v. Uniled States, at least 
as far as Wyoming Indians were concernedY 

In a larger and even more ominous sense the decision made by 
the Wyoming Supreme Court is representative of a trend concerning 
Indian water ri ght s: the ge nera l abandonment of the federal 
government 's responsibi lity for Indian water rights , with the fede ral 
government increas ingly inclined to let the individual states make 
rulings in Indian water rights issues. Complications havc res ulted 
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since there are no standards to make judgements in water rights cases 
and each state has its own, oftcn pol itically motivated needs and 
agcndas. Persons seeking political office are necessarily concerned 
with meeting the needs ofthc majority of their constituents, and the 
Indian population does not make up a majority in any state. 

This relatively recent shift from federal to state courts as the 
primary decision makers in Indian watcr rights has forced American 
Indians to seek other means for meeting their water rights needs. 
One of the ncw options is negotiation rather than litigation. This is 
the lega l avenue that the Southern Ute and Ute Mountain Ute Indi­
ans have attempted to use in gaining their water rights. 

It is against thi s legal backdrop that the Co lorado Utes 
struggled to solve the water shortage problem on their arid reserva-
tions. 

In 1895 two thirds of the Ute Tribe refused to be allotted land 
under thc Dawes Act and were moved to the western half of the 
reservation with the promise that they would be given a system of 
irrigation with which to reclaim the desert. In 1899 G. B. Pray, a 
specia l government agent, made a report on the condition of the Ute 
reservation. The agency, then located at Navajo Springs, suffered 
from severe water shortage. Pray said the place was misnamed as it 
was more a seepage than a spring. He further recommended that the 
agency be moved to the Mancos River so that a more dependable 
source of water would be accessible to the agency. IS Uni ted Stales 
government agent Joseph O. Smith found in 1900 that the Ute Moun­
tain Utes had received no assistance for development of their water 
resources. This was the case even though in 1897 Congress had 
appropriated S150,000 for the purpose offurnishing the Ute Moun­
tain Utes with water.19 

In the 1897 Indian Appropriations Act, the Secretary of the 
Interior was ordered to negotiate with th e Montezuma Valley Canal 
Company in order for the governmenllo secure rights in the supply 
of water to a portion of the Southern Ute reservation for irrigation 
and domestic purposes.20 (Despite this Act, it remained necessary 
for the Utes to continue to haul drinking water from Cortez into the 
1.990s). Again .in 1905 Congress provided that the Secretary of the 
Interior should proceed to secure water and water rights fo r the Ute 
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Mountain section of the reservation. This appropriation was intended 
toirTigate ten thousand acres, but the appropriation accomplished 
nothing.21 

In the 1920s the government began a revicw of its American 
Indian policies . As a result, between 1926 and 1928 the Institute 
for Governmental Research , the Brookings Institute, conducted a 
comprehensive survey of social and economic conditions on Indian 
reservations . Between 1929 and 1933, the Senate Committee on 
Indian Affairs held hearings all over the United States as a result of 
the Brookings Institute surveys. Senator Burton Wheeler of Mon· 
tana and Senator Lynn Frazier of North Dakota held hearings at 
Ignacio. Colorado during May of 1931 . These hearings were to de· 
termine the conditions of the Southern and Ute Mountain Ute reser· 
vations .22 Also in 1931 , G. E. E. Lindquist, one of twelve members 
of the United States Board of Indian Commissioners. was sent to 
assess the seriousness of the water situation on the Ute reserva· 
tions. He found that the watcr situation at Towaoc, on the Ute Moun· 
tain Reservation where the subagency was located, was acute and 
had apparently always been SO,!l In 1941 thc school, hospital , and 
subagency at Towaoc were officially closed due to lack ofwater.H 

Despite the obvious lack of water on the Ute reservations, there 
was liul e attempt at waler resource deve lopment before the early 
1950s. Domestic water for the Ute Mountain Utes continued to be 
hauled many miles to hogans scattered throughout the rescrvation. 
Due to the seasonal fluctuations of water supplies , the Utes roamed 
from place to place looking for better grazing lands and water sup­
plies.15 Finally in 1968 it seemed as though the Utes might have 
some success in getting the much·needed water to their reservations. 

In 1968, the Animas-La Plata Project was approved by Con~ 
gress as part of the Colorado River Basin Project Act . It was only 
one of many projects for western water development in the Rjver 
Basin Project, including the nearby Dolores Project. At last, the 
Utes felt that at least a portion of their Winters reserved water rights 
might be fulfilled. 26 However, as first conceived and proposed, any 
benefit that the Southern Ute and Ute Mountain Ute tribes might 
receive appeared to be simply a nice coincidence. 

The real ambition of the project was to supply non·lndians 
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with more water. This became more apparent as time passed. In 
1966 the earlier plan for Animas-LaPlata was revised to meet in­
creasing needs for municipal and industrial water. To accomplish 
this it was necessary to decrease the amount of water intended for 
irrigation usc. More than hal f of the land marked for decreased irri­
gation belonged to the Utes. The 1962 proposal provided the Utes 
with irrigation service to 17,200 acres. The mod ified proposal of 
1966 provided the Utes with irriga tion service to only 7,520 acres. 
The Department of the Interior was quick to point out that under the 
new proposal the Ute tribes wou ld receive 53,500 acre feet ofmu­
nicipal water which they could use to develop natural resources on 
their reservations.21 Exactly where the cash-poor tribes were to find 
the financial resources to develop their natural resources did not 
appear to be a concern of the department. Despite th is less than 
encourag ing beg inning, it was still felt by the Ute Indians that this 
agreement would al [east in part satisfy some of their water rights 
claims. Then came the 1968 Colorado River Basin Act. 

Four years of complete inact ivity, which followed the 1968 
Act, prompted the return of frustration and dis illusionmen t felt by 
the Ute Indians concerning their water rights . In 1972 the Southern 
Ute tribe began legal action to quantify their rcserved water rights 
c1aims .2fI In 1976 when the Supreme Court declared that the proper 
forum was the state court, the cla ims were refiled in district court, 
but since the Utes were still clinging to the notion that the Animas­
La Plata Project would bc built, the claims were not act ively pur­
sued by either tribe.19 

In 1983 the House of Representatives included SI .3 mill ion 
in the Water Resource Appropriations Act, for the construction of 
the Animas- La Plata Project, raising hopes that Animas-LaPlata fI­
nally would be bui lt. However, although the measure was approved 
by the Senate Appropriations Committee, it never came to a vote in 
the fulJ Senate . .MI 

Having rece ived no satisfaction from the government either in 
action on construction of the An imas-La Plata Project or in litiga­
tion procedures, the Ute Indians began to consider negot iation with 
the government as their best chance 10 actually receive "wet" wa­
ter. JI The pos itive feeling for the negotiated settlement avenue was 
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brought about by the seemingly successful negotiations of the AK­
Chin Community and the Papago Indian Tribe, both of Arizona . 
These two tribes had successfully negotiated water rights with the 
government and non-Indian water users. There was significant dif­
ference behveen these negotiations and the Ute negotiations, how­
ever. The Arizona tribes negotiated for their rights in water projects 
that were already partially completed as opposed to the Animas­
LaPlata Project, which existed only on paper. 

An additiona l incentive to negot iate came as a result of the 
Reagan administration's decision in 1984 to control federal water 
storage project expenditures by making them subject to equal cos t 
sharing by the federa l government and the participating state. To 
receive an appropriation for the initial construction of the Animas­
La Plata Project, it was now necessary for Colorado, New Mexico, 
and the beneficiaries of the project to reach and enter into a cost­
sharing agreement with the Secretary of the interior no later than 
June 30, 1986.11 Colorado Governor Richard Lamm was instrumen­
tal in getting these negotiations under way in 1985, but upon learn­
ing that the potential cost to the State of Colorado would be high 
due to protracted liti gation of Indian reserved water, the governor 
recognized the need to pursue a more satisfactory alternati.ve.ll 

Nevertheless, these cfforts to negotiate a settlement bore fruit: 
the 1988 Utc Water Settlement Agreement. As enacted into law, this 
agreement included both a settlement of the Ute Tribes cla ims and a 
cost sharing agreement for Animas-La Plata and the compl etion of 
the Dolores Project. The local share of cos t sharing would be thirty­
eight percent, which when com pared to similar settlements was high. 
The agreemcnt also called for the establishment of a fund for the 
development of tribal waler resources.l • The agreement conta ined 
six major components : 

I . The tribes were to receive specified amounts of water from 
Animas-La Plata and Dolores with additional rights to certain quan­
tities of water from various streams Ihat pass through their reserva­
tions. 

2. The manner in which the waler rights would be used and 
administered was prescribed. 

3. In exchan ge for these righls the tribes waived all their rc-
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served rights claims and any breach of trust claims against the United 
States. 

4. S60 million was to be placcd in development funds for the 
tribes. 

5. Non-federal partics would contribute substantial swns of 
money to the fmancing of [he settlement agreement. 

6. Repayment of certain costs of the Animas-La Plata and 
Dolores Projects which were allocable to the tribes were to be de­
ferred and the tribes' share of operation and maintenance costs were 
to be borne by the United States until the water was put to use by 
the tribes.lS 

The agreement appeared to be the answer to everyone's water 
problems. The Indians would be able to get wet water to their reser­
vations and non-Indian water users would get additional water with 
the added assurance that the Indians would not be taking away the 
water non-Indians wcrc already using in futurc litigation . The only 
major contention the agreemcnt failed to address in a concrete way 
was that conccrnin g the tribes' right to sell or lease water off reser­
vation and out of state. The negotiating committee essentially chose 
to pass by this aspect and hope that the problem could be dealt with 
on a state government basis as situations warranted. 

The agreement immediately ran into trouble . In May of 1988 
the Denver Post reported that the House Appropriations Commi ttee 
for federal water projects had adopted the leanest budget in years. It 
approved only $ 1.9 mill ion of the $7.8 mill ion needed to keep An i­
mas-La Plata on its twelve year schedule. Supporters, however, felt 
lucky that the proj ect escaped the mandate eliminating all new wa­
tcr projects for the next year, even though actual construction on the 
project had yet to begin .J6 

Other obstacles quickly appeared. California water interests 
opposed the measure because of the vague language dealing with 
the Indians ' rights to lease and sell water outside the state,ll and 
Senator Bill Bradley of New Jersey, whose attention had been caught 
by environmental groups opposed to the project, put a hold on the 
legislation and sent proposed amendments to then Congressman Ben 
Nighthorse Campbell , a res ident of the Southern Ute Reservation at 
Ignacio, Colorado, who was a major backer of the settlement agree-
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ment. The amendments proposed by Bradley had the potential to 
kill the bill . Bradley 's proposals included language stating that the 
entire allotment of water for the Indians be designated as a federal 
reserved water right. This would invalidate the agreement reached 
that off-reservation water use would be treated as a state matter. 
Bradley also wanted guarantees that no project water would be used 
to grow surplus crops, that no federal money should be spent for 
Phase Two of the project, (hat no federal money should be spent if 
Colorado fell behind on its cost sharing, and that power revenues 
used to help pay for the project be paid to the federal government on 
a thirty year straight amortization plan. The original plan called for 
a fifty year payoff with low payments in the early years and balloon 
payments laler.}! Despite these obstacles , backers of the agreement 
were able to prevail and the Ute Water Settlement Agreement Act 
was passed by Congress and signed by President Reagan . 

Senator Bradley's opposition was only the beginning of the 
problems that the settlement had to overcome. In May of 1990, on 
the eve of ground breaking for the Animas-La Plata Project, the 
Colorado State Fish and Wildl ife Department issued a Jeopardy 
Opinion. The opinion stated that the Animas-La Plata Project would 
likely jeopardize the Squawfish, an endangered fish whose habitat 
was in the river system affected by the project. l ' Construction on the 
project was halted before it began. 

The Animas-La Plata Project entered 1992 as it had 1991 -
stalled-in spite of having received the go-ahead in October of 1991 
after the various parties involved agreed to implement a program to 
recover the endangered Squawfish. Environmental groups said that 
the project had changed enough due to the new program, and that 
new environmental studies from the Bureau of Reclamation were 
warranted. Adding further pressure to the already tense situation 
was a negotiated federal Indian Water Rights Agreement made final 
December 19, 1991 stating that the first phase of the Animas-La 
Plata Project must be completed by the year 2000. If this was not 
done, the 1988 settlement would be negated and the tribes would 
have the option of returning to court to litigate their rights.~o 

Each time the Bureau of Reclamation attempted to begin work 
on Phase One of the project, it was immediately mel with equally 
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strong opposition from environmental groups, especially the Sierra 
Club. When the Southern and Ute Mountain Utes threatened to go 
to court if the 1988 construction schedule was not maintained, the 
Bureau of Reclamation decided to move ahead with the archaeology 
contract work in 1992. A five year, S7.7 million contract was awarded 
to Northern Arizona University to begin the archaeological work in 
Ridges Basin. It was anticipated that this contract would set oft' a 
new barrage of court challenges from environmental groups , and it 
did . Drew Caputo, attorney for the Sierra Club Lega l Defense Fund, 
charged that the awarding of the archaeological contract was ille­
gal. ·1 The Sierra Club filed a lawsuit seek ing an injunction to pre­
vent further archaeological work until the revised environmental 
impact statement was completed.H 

In October of 1992 anothcr suit was filed by environmental 
groups opposed to the Animas-La Plata Project that alleged the 
Department of the Interior was violating the Freedom of Informa­
tion Act by refusing to release its answers to questions about the 
project posed by the federal office of Management and Budget.H 

Also in October of 1992, the federal government approved an agree­
ment that wou ld activate the San Juan River Basin Recovery Imple­
mentation Program for the protection of the endangercd Squawfish.·· 

In November of 1992 the Sierra Club Legal Dcfense fund billed 
the Bureau of Reclamation for S178,000 for costs and legal fees 
incurred fighting the Animas-La Plata Project. Federal laws allow 
attorneys to recover fees from government defendants who lose the 
lawsuit. The Defense fund won a series of victories in suits filed 
against the project, including an injunction to stop the archaeologi­
cal digging while the environmental studies were still being con­
ducted.H 

In December of 1992 a public hearing was held by the federa l 
government in Denver on the Animas-LaPlata Project. At the hear­
ing the project was endorsed by Colorado's top waler officials, but 
condemned by most other speakers. Dire predictions of up to 34,000 
acres of Southwestern farmland drying up were made by Colorado 
state engineer Hal Simpson. This would occur if the project was 
killed and the Utes were unable to secure the water to which tbey 
had first legal claim and that at present was bein g used almost ex-
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elusively by non-Indian irrigators. Among criticisms of the project 
were the prohibitive cost issues, environmental issues, and the dam­
age to ninety-two percent of the river trips taken down the An imas 
River.-16 Yet another stumbling block encountered at the end of the 
year was the passage in Colorado of Amendment One, the tax and 
spending limitation measure. With the passage of this amendment 
the possibility of local funds being raised to match federal funds 
became increasingly doubtful . 

As 1992 reached an end, despite all the obstacles, the Depart­
ment of the Interior released documents in December mainta ining 
that the Animas-La Plata Project should be built. One Bureau offi­
cial claimed that Indian water rights and demand for water, rather 
than economics, were what continued to dri ve the project.H This 
thinkin g, the so-called " Indian Blanket Strategy," focusing on the 
benefit s to Indian tribes rather than non-Indian benefits, has be­
come more prevalent in the West as water projects have become less 
popular due to environmental and financial concerns. 

With the Clinton administration laking office at the beg inning 
of 1993, supporters of the project feared they might have yet an­
other problem to face. It was not yet known whether the new admin­
istration, with its heightened environmental concerns, would sup­
port the project. Senator Campbell was relieved to be lold by Secre­
tary of the Interior Bruce Babbitt that the new administration would 
support full funding for the project. ·a Despite the reassurance, Senator 
Campbell pledged to oppose any Clinton nominees to the Interior 
Department who would not back the building of the Anirnas-LaPlata 
Project. d By July of 1993 , with frustration still the norm, the Ute 
Mountain and Southern Utes were ready to propose taking over the 
environmental studies in the hope of speedin g up the stalled pro­
cess. It is provided in the 1988 agreement that the Indians can use 
the funds allotted for the studies to hire the necessary experts to do 
them.$(I In the meantime, the opposition of environmental groups 
has not abated. The Sierra Club continued to monitor carefully ev­
ery move made by the backers of the Animas-La Plata Project. 

The Animas-La Plata Project is ostensib ly to take care of the 
water ri ghts of the Southern and Ute Mountain Ute Ind ians. Bas i­
cally. since the inception of the project in 1968 , the Ute Indians 
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have been waiting on the United States government to make good 
on its promises. The Utes entered into a pact with non-Indian water 
users and the United States in the hope that they would actually 
receive badly needed water on their reservations. As of 1990 most 
American Ind ian tribes, unlike the Utes, have chosen to Slay in court 
rather than negotiate, for two reasons. They justifiably mistrust the 
ability and willingness of non-Indian governments to keep prom­
ises made in settlement agreement negotiations. Second, either the 
threat or rea li ty of liti gation is the Indians' primary source of power. 
The longer they arc able to stall non-Indian water interests. the bet­
ler settlement they might make.s, 

Although i( may safely be sa id that in the beginning the ma­
jor ity of the Ute Indians were behind the An imas-La Plata Project, 
this seems to be changing. While the project continues to have the 
full support of Southern Ute Tribal Chairman Leonard Burch, op­
position in the tribe has recently bccome morc vocal. The principle 
opponent is Ray Frost, who won a scat on the trib:ll council in 1993 . 
He was a supporter of the project in the beginning, but has since 
changed his mind . He believes that the benefits of the project have 
croded over time. He point s out that initially (he tribes would ha,'e 
been allowed to se ll and lease water, but the clause was deleted as 
the bill made its way through Congress . Another of Frost 's objec­
tions is the way the project is broken into two phases with the fed­
eral government paying for Phase One and loca l users paying for 
Phase Two. Phase One call s for no deli very systems oflhe water 10 

the Ute reservations . In Phase One 65,700 acre-feet ofwalcr is sched­
uled to be delivercd to farmers. On ly 2,600 acre-fect will be deliv­
ered to Southern Ute farmlands . '~ Non- Indian fa rmers will be able 
to irrigate 21,000 acres of new land under Phase One and providc 
supplemcntal irrigation to 14.000 :lcres.53 Given Ihese numbers, it 
is easy to understand why Ray Frost and other Ute Ind ians have 
criticisms about the project. 

In addition. thc Sierra Club continues 10 oppose th e project. 
Suing thc Bureau of Rec lamation oycr thc Animas-La Plata Project, 
the Defense Fund and somc of its clients hired Jcris Danielson, a 
former 'Stale Water Engineer. to IdentitY some alternatives to the 
project that wou ld be cheaper and morc environ mentally consider-
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a le . s~ Some of the options t.hat Danic lson has developcd include; 
providing more wa ler to the Ute Mountain Utes from the Dolores 
Project. building a small dam on the Mancos or La Plaia Rivers [0 

provide new water to both Southern and Utc Mountain Utes, ex~ 
panding Durango's wa ler supply by usin g excess water from the 
ncarby Florida project . and employ ing additional water conserva­
tion programs in the Durango area .S5 

Yet another option thai has bccn placed before the tribes by 
Bureau of Reclamat ion Commissioner Daniel Beard is for the Ules 
10 go ahead and build the $643 million project on their own under 
authorit}, of the federal Indian Self-Determination and Education 
Assistance Act (House Rcsolution 93-638).S6 ln August of 1993 , 
Sam Maynes, the Southcrn Utc tribe's attorney for the past twenty­
fi ve years, advised the tribe to consider becoming actively involved 
in the development of the An imas-LaPlata Project. When thc South­
ern Ute and Ute Mountain Ute tribes dec ided early in 1994 to take 
on the environmental impact studies that wcre originally the respon­
sibility of Ihe Bureau of Reclamation , the tribes were also required 
to assume the burden of any lawsuits filed in the future by environ­
mental groups. Maynes impl ied thai the tribes bccoming involved 
in the lawsuits mi ght actually be in the project 's favor as suing an 
Ind ian tribe over water righ ts would not receive the same public 
support that suing a federal agency like the Bureau of Reclamation 
would.51 

In the meantime, the delay tactics of opponents con tinued. The 
Four Corners Action Coa lition, based in Durango and made up of 
rafters , farmers , Southern Ute tribal members. environmentalists, 
and many olhers, sent a delegation to Washington, D. C, to ask the 
Clinton administrat ion to block funding for the An imas-La Plata 
project in 1994. However, in February of 1994, President Clinton 
proposed the allocation of almost $) 0 million for the continuation 
of the Animas-LaPlata and Dolores Projects . The allocation would 
be used to substantially complete the Dolores Project and fmanee 
more of the preconstruct ion work on the Animas-LaPlata, such as 
recovery of endangered species and environmental impact studies .s, 

It must be kept in mind, however, that every year construction ofthe 
project is delayed the COSI gocs up by $40 million and brings the 
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deadline of January 1,2000 that much c1oser.!9 Ifthe opposition is 
successful in delaying the project until it is no longer feasible, they 
will ha"e accomp lished their goal. In mid- 1994. it appeared as if 
the delay tactics of the opposition might be successful. The U.S. 
Inspector General issued a report that ca lled for the Bureau ofRec­
lama tion to solicit Congressional consent to restructure the project, 
limit in g it to Ihose parts that arc financially feasible or that are re­
quired under the Ute Indian Water Rights Settlement Acl.60 When 
considering only the fmancial advisability of continuing with the 
Animas-LaP lata Project, there is lillie to recommend its comple­
tion, since there is small chance that the Bureau of Reclamation will 
be able to supply irri gation water from the project to farmers at a 
fmancia lly feas ible rate. As the Bureau works on revis ing its eco­
nomic ana lysis of Animas- LaP lata, the Ule Mountain and Southern 
Utes will still not have any water on their reservations and wi ll be 
fo rced 10 again cons ider the advisability of going baek to Courl to 
attempt to receive their water rights through litigation or renegot ia­
tion with the federal government.. 

Renegotiat ion is one of the options offered by Southern Ute 
tribal members who oppose the project. The Animas-LaPlata Project 
was one of the key issues of the 1993 Tribal Chairman/Council elec­
tion. Led by council member Ray Frost, the opposition attacked the 
policies of the present tribal counci l, in particular those of Tribal 
Chairman Leonard Burch. Burch has been Tribal Chairman of the 
Southern Ute Tribe for an unprecedented twenty years and is, and 
always has been , a firm defender of the Animas LaPlata Project. 
The tribal election of 1993 revealed there are at least some mem­
bers of the Southern Ute tribe who do not fee l the way about the 
project that Burch does . Tribal members running against Burch for 
the position of chairman and for other counci l seats used the Uintah 
Ute tribe 's renegotiated water settlement with Utah as an e; .. ample 
of what they felt might be accomplished for them if given the oppor­
tunity to renegotiate their water settlement with the federal gO\lern­
ment or the state . According to an open letter written by Ray Frost 
in the peroher 29, 1993 Sowhern Ute Drum, the Uintah Ute tribe 
of Utah was able to negotiate a more than equ itable settlement of 
their water rights with the Centra l Utah Project (CUP). There arc a 
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number of elements of the CUP that Frost identifies as desirable: 
The Utah Utes ' water is quantified; payment for the tribes ' water is 
guaranteed by the Federal Government for fifty years ; $45 million 
is provided for a fanning and feedlot operation and upgrading of 
current irrigation systems; $20.5 million for fish and wildlife bet­
terment ; $5 million 10 fix and enlarge a leaky reservoir; transfer of 
three hundred fifteen acres of significan t wildl ife lands to the Utah 
tribe; minimum stream flow guarantees for significant reservation 
streams; and a Utah tribal development fund ofSI25 million with 
interest on any payments that are delayed. Frost posed the question 
of what the Southern Ute Tribe mighl be able to gain ifit elected to 
release the federal government from its $640 million dollar com­
mitment to build Animas-LaPlata. 

Frost concluded the Jetter by urging his fellow tribal members 
10 at least think about alternatives to Animas-LaPlata and noted 
that he had the support of Guy Pinnecoose, Jr. and Arlene Millich, 
candidates for Tribal Chairman and Tribal Councilwoman.6t Al­
though Leonard Burch ultimately prevailed and remained as Coun­
cil Chairman, it was necessary for him to defeat Ray Pinnecoose, Jr. 
in a special runoff election as neither cand idate was able to gain a 
majority vote in the regular election. Though the old guard endured, 
the closeness oflhe results seemed to indicate growing dissent con­
cerning policics ofthc council, not the least of which would be the 
Animas-LaPlata Project. 

Some opponents of the Animas-La Plata Project suggest that 
the only reason the project is st ill alive after all these years is be­
cause it is one of the few times in the West that whites and Ameri­
can Indians have been working toward a common goa l.6l In other 
words, if the Ute Indians would settle for something else, the project 
would simply disappear. Although there may be some truth in that 
supposition, large non-Indian water interests also are at stake and 
must be considered as a factor in the project's longevity. Tradition­
ally~ the big water projects that are located in the West have been 
built due to backing from non-Indian water interests. The fact that 
the Animas-La Plata Project has not been built indicates that it sim· 
ply does not have enough powerful support from non·lndian inter­
ests. 

19 



Hardly anyone today wou ld argue with the statement that 
American Indians rece ived unfair treatment from the federa l gov· 
ernment when they entered into treaties. Sadly, the Ions-delayed 
Animas-LaPlata Project, and the promise of water on the arid Colo­
rado Ute reservations, increasingly appears to be a continuation of 
the unfair treatment to which American Indians historically have 
been subjected. Despite enormous patience, litigation and negotia­
tion, the project remains stalled, and with it the likelihood that nine­
teenth century promise-making and promise-breaking by the gov­
ernment of the United States in dealing with American Indians will 
continue to the end of the twentieth century. 
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