DECLARATION
OF
INDEPENDENCE

In Congress, July 4, 1776.
THE UNANIMOUS DECLARATION
OF THE THIRTEEN UNITED STATES
OF AMERICA.

When, in the course of human events, it becomes necessary for one
people to dissolve the political bands which have connected them with another,
and to assume among the powers of the earth, the separate and equal station to
which the laws of nature and nature's God entitle them, a decent respect to the
opinions of mankind requires that they should declare the causes which impel
them to the separation.

We hold these truths to be self-evident: - that all men are created equal;
that they are endowed by their Creator with certain unalienable rights; that
among these are life, liberty, and the pursuit of happiness. That to secure these
rights, governments are instituted among men, deriving their just powers from
the consent of the governed; that whenever any form of government becomes
destructive of these ends it is the right of the people to alter or abolish it, and to
institute a new government, laying its foundation on such principles, and
organizing its powers in such form, as to them shall seem most likely to effect
their safety and happiness. Prudence, indeed, will dictate that governments long
established should not be changed for light and transient causes; and accordingly
all experience hath shown that mankind are more disposed to suffer, while evils
are sufferable, than to right themselves by abolishing the forms to which they
are accustomed. But when a long train of abuses and usurpations, pursuing
invariably the same object, evinces a design to reduce them under absolute
despotism, it is their right, it is their duty, to throw off such government and to
provide new guards for their future security. Such has been the patient
sufferance of these colonies, and such is now the necessity which constrains
them to alter their former systems of government. The history of the present
King of Great Britain is a history of repeated injuries and usurpations, all having
in direct object the establishment of an absolute tyranny over these states. To
prove this, let facts be submitted to a candid world:

He has refused his assent to laws the most wholesome and necessary
for the public good.

He has forbidden his governors to pass laws of immediate and pressing
importance, unless suspended in their operation, till his assent should be
obtained; and when so suspended he has utterly neglected to attend to them. He
has refused to pass other laws for the accommodation of large districts of
people, unless those people would relinquish the right of representation in the
legislature - a right inestimable to them and formidable to tyrants only.

He has called together legislative bodies at places unusual,
uncomfortable, and distant from the depository of their public records, for the

2013 1



sole purpose of fatiguing them into a compliance with his measures.

He has dissolved representative houses repeatedly, for opposing, with
manly firmness, his invasions on the rights of the people.

He has refused, for a long time after such dissolutions, to cause others
to be elected; whereby the legislative powers, incapable of annihilation, have
returned to the people at large for their exercise, the state remaining, in the
meantime, exposed to all the dangers of invasions from without, and
convulsions within.

He has endeavored to prevent the population of these states; for that
purpose obstructing the laws for naturalization of foreigners; refusing to pass
others to encourage their migration hither, and raising the conditions of new
appropriations of land.

He has obstructed the administration of justice by refusing his assent to
laws establishing judiciary powers.

He has made judges dependent on his will alone for the tenure of their
offices, and the amount and payment of their salaries.

He has erected a multitude of new offices, and sent hither swarms of
officers, to harass our people and eat out their substance.

He has kept among us, in times of peace, standing armies, without the
consent of our legislatures.

He has affected to render the military independent of, and superior to,
the civil power.

He has combined with others to subject us to a jurisdiction foreign to
our constitution, and unacknowledged by our laws; giving his assent to their acts
of pretended legislation.

For quartering large bodies of armed troops amongst us;

For protecting them, by a mock trial, from punishment for any murders
which they should commit on the inhabitants of these states;

For cutting off our trade with all parts of the world,;

For imposing taxes on us without our consent;

For depriving us, in many cases, of the benefits of trial by jury;

For transporting us beyond the seas to be tried for pretended offenses;

For abolishing the free system of English laws, in a neighboring
province, establishing therein an arbitrary government, and enlarging its
boundaries, so as to render it at once an example and fit instrument for
introducing the same absolute rule into these colonies;

For taking away our charters, abolishing our most valuable laws, and
altering, fundamentally, the forms of our government;

For suspending our own legislature, and declaring themselves invested
with power to legislate for us in all cases whatsoever;

He has abdicated government here, by declaring us out of his
protection, and waging war against us.

He has plundered our seas, ravaged our coasts, burnt our towns and
destroyed the lives of our people.

He is at this time transporting large armies of foreign mercenaries to
complete the works of death, desolation and tyranny, already begun with
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circumstances of cruelty and perfidy, scarcely paralleled in the most barbarous
ages, and totally unworthy the head of a civilized nation.

He has constrained our fellow-citizens, taken captive on the high seas,
to bear arms against their country, to become the executioners of their friends
and bretheren, or to fall themselves by their hands.

He has excited domestic insurrection amongst us, and has endeavored
to bring on the inhabitants of our frontiers the merciless Indian savages, whose
known rule of warfare is an undistinguished destruction of all ages, sexes and
conditions.

In every stage of these oppressions we have petitioned for redress in the
most humble terms; our repeated petitions have been answered only by repeated
injury. A prince whose character is thus marked by every act which may define
a tyrant, is unfit to be the ruler of a free people.

Nor have we been wanting in attentions to our British brethren. We
have warned them, from time to time, of attempts by their legislature to extend
an unwarrantable jurisdiction over us. We have reminded them of the
circumstances of our emigration and settlement here. We have appealed to their
native justice and magnanimity, and we have conjured them by the ties of our
common kindred to disavow these usurpations, which would inevitably interrupt
our connections and correspondence. They, too, have been deaf to the voice of
justice and consanguinity. We must, therefore, acquiesce in the necessity which
denounces our separation, and hold them, as we hold the rest of mankind -
enemies in war; in peace, friends.

We, therefore, the representatives of the United States of America, in
general congress assembled, appealing to the supreme judge of the world for the
rectitude of our intentions, do, in the name, and by the authority of the good
people of these colonies, solemnly publish and declare, that these United
Colonies are, and of right ought to be, free and independent states; that they are
absolved from all allegiance to the British crown, and that all political
connection between them and the state of Great Britain is, and ought to be,
totally dissolved; and that, as free and independent states, they have full power
to levy war, conclude peace, contract alliances, establish commerce, and to do
all other acts and things which independent states may of right do. And for the
support of this declaration, with a firm reliance on the protection of Divine
Providence, we mutually pledge to each other our lives, our fortunes, and our
sacred honor.
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AMENDMENTS TO THE CONSTITUTION OF THE UNITED STATES
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ARTICLE IV
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Right of Suffrage.
Enforcement of Article.
ARTICLE XVI
Income Tax.
ARTICLE XVII

Election of Senators by People.
Filling of Vacancies. Existing Terms Not Affected.
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ARTICLE XXV
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ARTICLE XXVII
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Editor's note: (1) This version of the Constitution of the United States
of America is a continuation of a format for printing the Constitution that was
initiated in 1908 by a commissioner appointed by the supreme court of the state
of Colorado. This version contains a table of contents, changes in spelling and
capitalization, caption headings, editor's notes, and an index. Additionally, the
brackets in article 1, section 2, clause (3) on page 11 indicate that the language
contained therein was superseded or modified by amendments (see section 2 of
the fourteenth amendment on page 21 and the sixteenth amendment on page 21);
the brackets in article I, section 3, clauses (1) and (2) on page 11 indicate that
the language contained therein is superseded or modified by the seventeenth
amendment on page 22; and the brackets in article II, section 1, clause (3) on
page 14 indicate that the language contained therein is superseded by the twelfth
amendment on page 20. The reader should also note that provisions in article I,
section 4, clause (2) on page 12 are superseded or modified by the twentieth
amendment on page 22.

(2) The twenty-seven articles of amendment to the Constitution of the
United States of America, including the Bill of Rights, are numbered and titled
in this publication as "articles”, rather than individual "amendments" to the
Constitution. This practice is based on the language used in the original
proposals to amend the Constitution by the addition of articles of amendment, as
well as on the official revised version of the Constitution of the United States
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which the 108th Congress of the United States ordered printed in 2003. That
version of the Constitution provides that the "articles [are] in addition to, and
amendment of, the constitution of the United States of America, proposed by
Congress, and ratified by the legislatures of the several states, pursuant to the
fifth article of the original Constitution." [See United States House of
Representatives Document 108-95.] The practice of calling the articles of
amendment "articles" is also consistent with, and even predates, the version of
the Constitution commissioned by the Colorado Supreme Court in 1908, and
dates as far back as the 1861 publication of the state's laws. However, recent
trends in the publication of the articles of amendment to the Constitution may
use the common term "amendments" rather than "articles".

Cross references: For the literal print of the Constitution of the United
States of America, as contained in Senate Document No. 92-82 printed by the
United States Government Printing Office, 1973, see pages X to xxxiii of the
bound 1980 Replacement VVolume 1A to the 1973 Colorado Revised Statutes.
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Preamble

We, the people of the United States, in order to form a more perfect
union, establish justice, insure domestic tranquillity, provide for the common
defense, promote the general welfare and secure the blessings of liberty to
ourselves and our posterity, do ordain and establish this Constitution of the
United States of America.

ARTICLE I
The Legislative Department

8 1. Vestment of legislative power. All legislative powers herein
granted shall be vested in a congress of the United States, which shall consist of
a senate and house of representatives.

8 2. House of representatives - qualifications of electors. (1) The
house of representatives shall be composed of members chosen every second
year, by the people of the several states; and the electors in each state shall have
the qualifications requisite for electors of the most numerous branch of the state
legislature.

(2) Qualifications of representative. No person shall be a
representative who shall not have attained to the age of twenty-five years, and
been seven years a citizen of the United States, and who shall not, when elected,
be an inhabitant of that state in which he shall be chosen.

(3) Apportionment of representatives and taxes. [Representatives
and direct taxes shall be apportioned among the several states which may be
included within this union, according to their respective numbers, which shall be
determined by adding to the whole number of free persons, including those
bound to service for a term of years, and excluding Indians not taxed,
three-fifths of all other persons.] The actual enumeration shall be made within
three years after the first meeting of the congress of the United States, and
within every subsequent term of ten years, in such manner as they shall by law
direct. The number of representatives shall not exceed one for every thirty
thousand, but each state shall have at least one representative; and until such
enumeration shall be made, the state of New Hampshire shall be entitled to
choose three; Massachusetts, eight; Rhode Island and Providence Plantations,
one; Connecticut, five; New York, six; New Jersey, four; Pennsylvania, eight;
Delaware, one; Maryland, six; Virginia, ten; North Carolina, five; South
Carolina, five; and Georgia, three.

(4) Vacancies in representation - how filled. When vacancies happen

in the representation from any state, the executive authority thereof shall issue
writs of election to fill such vacancies.
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(5) Speaker - officers - impeachment. The house of representatives
shall choose their speaker and other officers; and shall have the sole power of
impeachment.

8§ 3. Two senators from each state - how chosen. (1) [The senate of
the United States shall be composed of two senators from each state, chosen by
the legislature thereof, for six years, and each senator shall have one vote.]

(2) Classification of senators - vacancies. Immediately after they
shall be assembled, in consequence of the first election, they shall be divided, as
equally as may be, into three classes. The seats of the senators of the first class
shall be vacated at the expiration of the second year; of the second class, at the
expiration of the fourth year; and of the third class, at the expiration of the sixth
year; so that one-third may be chosen every second year; [and if vacancies
happen by resignation or otherwise during the recess of the legislature of any
state, the executive thereof may make temporary appointments until the next
meeting of the legislature, which shall then fill such vacancies.]

(3) Qualification of senators. No person shall be a senator who shall
not have attained the age of thirty years, and been nine years a citizen of the
United States, and who shall not, when elected, be an inhabitant of that state for
which he shall be chosen.

(4) President of senate. The vice-president of the United States shall
be president of the senate; but shall have no vote unless they be equally divided.

(5) Officers of senate, how chosen. The senate shall choose their
other officers, and also a president pro tempore, in the absence of the
vice-president, or when he shall exercise the office of president of the United
States.

(6) Senate to try impeachments. The senate shall have the sole power
to try all impeachments. When sitting for that purpose they shall be on oath or
affirmation. When the president of the United States is tried, the chief justice
shall preside; and no person shall be convicted without the concurrence of
two-thirds of the members present.

(7) Extent of judgment in impeachment. Judgment, in cases of
impeachment, shall not extend further than to removal from office and
disqualification to hold and enjoy any office of honor, trust or profit under the
United States; but the party convicted shall, nevertheless, be liable and subject to
indictment, trial, judgment, and punishment, according to law.

8 4. Election of senators and representatives. (1) The times, places

and manner of holding elections for senators and representatives shall be
prescribed in each state, by the legislature thereof, but the congress may at any
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time, by law, make or alter such regulations, except as to the places of choosing
senators.

(2) Congress shall assemble annually. The congress shall assemble at
least once in every year, and such meeting shall be on the first Monday in
December, unless they shall by law appoint a different day.

8 5. Membership - quorum. (1) Each house shall be the judge of the
elections, returns, and qualifications of its own members, and a majority of each
shall constitute a quorum to do business; but a smaller number may adjourn
from day to day, and may be authorized to compel the attendance of absent
members, in such manner and under such penalties as each house may provide.

(2) Rules - punishment - expulsion. Each house may determine the
rules of its proceedings, punish its members for disorderly behavior, and, with a
concurrence of two-thirds, expel a member.

(3) Keep journal - yeas and nays. Each house shall keep a journal of
its proceedings, and from time to time publish the same, excepting such parts as
may, in their judgment, require secrecy; and the yeas and nays of the members
of either house, on any question, shall, at the desire of one-fifth of those present,
be entered on the journal.

(4) Adjournment. Neither house, during the session of congress, shall,
without the consent of the other, adjourn for more than three days, nor to any
other place than that in which the two houses shall be sitting.

8 6. Compensation - privileges. (1) The senators and representatives
shall receive a compensation for their services, to be ascertained by law, and
paid out of the treasury of the United States. They shall, in all cases, except
treason, felony, and breach of the peace, be privileged from arrest during their
attendance at the session of their respective houses, and in going to and
returning from the same, and for any speech or debate in either house they shall
not be questioned in any other place.

(2) Members precluded from holding office. No senator or
representative shall, during the time for which he was elected, be appointed to
any civil office under the authority of the United States, which shall have been
created, or the emoluments whereof shall have been increased, during such time;
and no person holding any office under the United States shall be a member of
either house during his continuance in office.

8 7. Revenue bills. (1) All bills for raising revenue shall originate in

the house of representatives; but the senate may propose or concur with
amendments, as on other bills.
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(2) Bills presented to president - veto - return. Every bill which
shall have passed the house of representatives and the senate, shall, before it
become a law, be presented to the president of the United States; if he approve,
he shall sign it; but if not, he shall return it, with his objections, to that house in
which it shall have originated, who shall enter the objections, at large, on their
journal, and proceed to reconsider it. If, after such reconsideration, two-thirds of
that house shall agree to pass the bill, it shall be sent, together with the
objections, to the other house, by which it shall likewise be reconsidered, and, if
approved by two-thirds of that house, it shall become a law. But in all such cases
the votes of both houses shall be determined by yeas and nays; and the names of
persons voting for and against the bill shall be entered on the journal of each
house respectively. If any bill shall not be returned by the president within ten
days (Sundays excepted) after it shall have been presented to him, the same shall
be a law, in like manner as if he had signed it, unless the congress, by their
adjournment, prevent its return; in which case it shall not be a law.

(3) Orders - resolutions - presented to president. Every order,
resolution or vote, to which the concurrence of the senate and house of
representatives may be necessary (except on a question of adjournment) shall be
presented to the president of the United States; and, before the same shall take
effect, shall be approved by him, or being disapproved by him shall be repassed
by two-thirds of the senate and house of representatives, according to the rules
and limitations prescribed in the case of a bill.

8 8. Powers of congress. The congress shall have power:

(1) To lay and collect taxes, duties, imposts and excises; to pay the
debts and provide for the common defense and general welfare of the United
States; but all duties, imposts and excises shall be uniform throughout the
United States.

(2) To borrow money on the credit of the United States.

(3) To regulate commerce with foreign nations, and among the several
states, and with the Indian tribes.

(4) To establish an uniform rule of naturalization, and uniform laws on
the subject of bankruptcies throughout the United States.

(5) To coin money, regulate the value thereof, and of foreign coin, and
fix the standard of weights and measures.

(6) To provide for the punishment of counterfeiting the securities and
current coin of the United States.

(7) To establish post offices and post roads.

(8) To promote the progress of science and useful arts, by securing, for
limited times, to authors and inventors, the exclusive right to their respective
writings and discoveries.

(9) To constitute tribunals, inferior to the supreme court.

(10) To define and punish piracies and felonies committed on the high
seas and offenses against the law of nations.

(11) To declare war, grant letters of marque and reprisal, and make
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rules concerning captures on land and water.

(12) To raise and support armies; but no appropriation of money to that
use shall be for a longer term than two years.

(13) To provide and maintain a navy.

(14) To make rules for the government and regulation of the land and
naval forces.

(15) To provide for calling forth the militia to execute the laws of the
Union, suppress insurrections, and repel invasions.

(16) To provide for organizing, arming and disciplining the militia, and
for governing such part of them as may be employed in the service of the United
States, reserving to the states respectively the appointment of the officers, and
the authority of training the militia according to the discipline prescribed by
congress.

(17) To exercise exclusive legislation in all cases whatsoever over such
district (not exceeding ten miles square) as may by cession of particular states,
and the acceptance of congress, become the seat of the government of the United
States, and to exercise like authority over all places purchased, by the consent of
the legislature of the state in which the same shall be, for the erection of forts,
magazines, arsenals, dockyards and other needful buildings; and:

(18) To make all laws which shall be necessary and proper for carrying
into execution the foregoing powers, and all other powers vested by this
constitution in the government of the United States, or in any department or
officer thereof.

8 9. Slave trade. (1) The migration or importation of such persons as
any of the states now existing shall think proper to admit shall not be prohibited
by the congress prior to the year one thousand eight hundred and eight, but a tax
or duty may be imposed on such importation, not exceeding ten dollars for each
person.

(2) Habeas corpus. The privilege of the writ of habeas corpus shall
not be suspended, unless when, in cases of rebellion or invasion, the public
safety may require it.

(3) Attainder - ex post facto laws. No bill of attainder or ex post facto
law shall be passed.

(4) Capitation tax. No capitation or other direct tax shall be laid,
unless in proportion to the census or enumeration hereinbefore directed to be
taken.

(5) Export duties - preference to ports. No tax or duty shall be laid
on articles exported from any state. No preference shall be given by any
regulation of commerce or revenue to the ports of one state over those of
another; nor shall vessels bound to or from one state be obliged to enter, clear,
or pay duties in another.
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(6) Appropriations - statement and account. No money shall be
drawn from the treasury but in consequence of appropriations made by law; and
a regular statement and account of the receipts and expenditures of all public
money shall be published from time to time.

(7) Nobility - presents from foreign powers. No title of nobility shall
be granted by the United States, and no person holding any office of profit or
trust under them shall, without the consent of congress, accept any present,
emolument, office, or title, of any kind whatever, from any king, prince, or
foreign state.

§ 10. Powers denied individual states. (1) No state shall enter into
any treaty, alliance or confederation; grant letters of marque or reprisal; coin
money; emit bills of credit; make anything but gold and silver coin a tender in
payment of debts; pass any bill of attainder, ex post facto law, or law impairing
the obligation of contracts, or grant any title of nobility.

(2) Powers denied individual states except by consent of congress.
No state shall, without the consent of congress, lay any imposts or duties on
imports or exports, except what may be absolutely necessary for executing its
inspection laws; and the net produce of all duties and imposts, laid by any state
on imports or exports, shall be for the use of the treasury of the United States;
and all such laws shall be subject to the revision and control of the congress. No
state shall, without the consent of congress, lay any duty of tonnage, keep troops
or ships of war in time of peace, enter into any agreement or compact with
another state, or with a foreign power, or engage in war, unless actually invaded,
or in such imminent danger as will not admit of delay.

ARTICLE Il
The Executive Department

8 1. President and vice-president. (1) The executive power shall be
vested in a president of the United States of America. He shall hold his office
during the term of four years, and, together with the vice-president, chosen for
the same term, be elected as follows:

(2) Electors. Each state shall appoint, in such manner as the legislature
thereof may direct, a number of electors equal to the whole number of senators
and representatives to which the state may be entitled in the congress; but no
senator or representative, or person holding an office of trust or profit under the
United States, shall be appointed an elector.

(3) Vote of electors. [The electors shall meet in their respective states,
and vote by ballot for two persons, of whom one at least shall not be an
inhabitant of the same state with themselves. And they shall make a list of all the
persons voted for, and of the number of votes for each; which list they shall sign
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and certify, and transmit sealed to the seat of the government of the United
States, directed to the president of the senate. The president of the senate shall,
in the presence of the senate and house of representatives, open all the
certificates, and the votes shall then be counted. The person having the greatest
number of votes shall be the president, if such number be a majority of the
whole number of electors appointed; and if there be more than one who have
such majority, and have an equal number of votes, then the house of
representatives shall immediately choose, by ballot, one of them for president,
and if no person have a majority, then from the five highest on the list the said
house shall, in like manner, choose the president. But in choosing the president,
the votes shall be taken by states, the representation from each state having one
vote; a quorum for this purpose shall consist of a member or members from
two-thirds of the states, and a majority of all the states shall be necessary to a
choice. In every case after the choice of the president the person having the
greatest number of votes of the electors shall be the vice-president. But if there
should remain two or more who have equal votes, the senate shall choose from
them, by ballot, the vice-president.]

(4) Election day. The congress may determine the time of choosing
the electors, and the day on which they shall give their votes, which day shall be
the same throughout the United States.

(5) Qualification of president. No person except a natural-born
citizen, or a citizen of the United States at the time of the adoption of this
constitution, shall be eligible to the office of president; neither shall any person
be eligible to that office who shall not have attained to the age of thirty-five
years, and been fourteen years a resident within the United States.

(6) Vacancy in office of president - succession. In case of the
removal of the president from office, or of his death, resignation, or inability to
discharge the powers and duties of the said office, the same shall devolve on the
vice-president, and the congress may by law provide for the case of removal,
death, resignation, or inability, both of the president and vice-president,
declaring what officer shall then act as president, and such officer shall act
accordingly, until the disability be removed, or a president shall be elected.

(7) Compensation of president. The president shall, at stated times,
receive for his services a compensation, which shall neither be increased nor
diminished during the period for which he shall have been elected, and he shall
not receive, within that period, any other emolument from the United States, or
any of them.

(8) Oath of president. Before he enter on the execution of his office,
he shall take the following oath or affirmation:

(9) Form of oath. "I do solemnly swear (or affirm) that | will
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faithfully execute the office of president of the United States, and will, to the
best of my ability, preserve, protect, and defend the constitution of the United
States."

82. Powers of president. (1) The president shall be
commander-in-chief of the army and navy of the United States, and of the
militia of the several states, when called into the actual service of the United
States. He may require the opinion in writing of the principal officer in each of
the executive departments, upon any subject relating to the duties of their
respective offices; and he shall have power to grant reprieves and pardons for
offenses against the United States, except in cases of impeachment.

(2) Treaties - appointments. He shall have power, by and with the
advice and consent of the senate, to make treaties, provided two-thirds of the
senators present concur; and he shall nominate, and, by and with the advice and
consent of the senate, shall appoint ambassadors, other public ministers and
consuls, judges of the supreme court, and all other officers of the United States,
whose appointments are not herein otherwise provided for, and which shall be
established by law: But the congress may, by law, vest the appointment of such
inferior officers as they may think proper, in the president alone, in the courts of
law, or in the heads of departments.

(3) President to fill vacancies. The president shall have power to fill
up all vacancies that may happen during the recess of the senate, by granting
commissions, which shall expire at the end of their next session.

8 3. Duties of president. He shall, from time to time, give to the
congress information of the state of the Union, and recommend to their
consideration such measures as he shall judge necessary and expedient. He may,
on extraordinary occasions, convene both houses, or either of them, and in case
of disagreement between them, with respect to the time of adjournment, he may
adjourn them to such time as he shall think proper. He shall receive ambassadors
and other public ministers. He shall take care that the laws be faithfully
executed; and shall commission all the officers of the United States.

8 4. Impeachment. The president and vice-president, and all civil
officers of the United States, shall be removed from office on impeachment for,
and conviction of, treason, bribery, or other high crimes and misdemeanors.

ARTICLE Il
The Judicial Department

8 1. Judiciary - tenure - compensation. The judicial power of the
United States shall be vested in one supreme court, and in such inferior courts as
the congress may, from time to time, ordain and establish.

The judges, both of the supreme court and inferior courts, shall hold

2013 17



their offices during good behavior, and shall, at stated times, receive for their
services a compensation, which shall not be diminished during their continuance
in office.

8 2. Jurisdiction. (1) The judicial power shall extend to all cases in
law and equity arising under this constitution, the laws of the United States, and
treaties made, or which shall be made, under their authority; to all cases
affecting ambassadors, other public ministers and consuls; to all cases of
admiralty and maritime jurisdiction; to controversies to which the United States
shall be a party; to controversies between two or more states; between a state
and citizens of another state; between citizens of different states; between
citizens of the same state, claiming lands under grants of different states; and
between a state or the citizens thereof and foreign states, citizens, or subjects.

(2) Jurisdiction of supreme court. In all cases affecting ambassadors,
other public ministers and consuls, and those in which a state shall be party, the
supreme court shall have original jurisdiction. In all other cases before
mentioned the supreme court shall have appellate jurisdiction, both as to law and
fact, with such exceptions, and under such regulations, as the congress shall
make.

(3) Trial by jury - venue. The trial of all crimes, except in cases of
impeachment, shall be by a jury; and such trial shall be held in the state where
the said crime shall have been committed; but when not committed within any
state, the trial shall be at such place or places as the congress may by law have
directed.

8 3. Treason. (1) Treason against the United States shall consist only
in levying war against them, or in adhering to their enemies; giving them aid and
comfort. No person shall be convicted of treason, unless on the testimony of two
witnesses to the same overt act, or on confession in open court.

(2) Punishment for treason. The congress shall have power to declare
the punishment of treason; but no attainder of treason shall work corruption of
blood or forfeiture, except during the life of the person attainted.

ARTICLE IV
States and Territories

8 1. Public acts, records and proceedings of states. Full faith and
credit shall be given in each state to the public acts, records, and judicial
proceedings of every other state. And the congress may, by general laws,
prescribe the manner in which such acts, records and proceedings shall be
proved, and the effect thereof.

8 2. Equality of privileges. (1) The citizens of each state shall be
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entitled to all privileges and immunities of citizens in the several states.

(2) Fugitives from justice. A person charged in any state with treason,
felony or other crime, who shall flee from justice, and be found in another state,
shall, on demand of the executive authority of the state from which he fled, be
delivered up, to be removed to the state having jurisdiction of the crime.

(3) Fugitives from service. No person held to service or labor in one
state, under the laws thereof, escaping into another, shall, in consequence of any
law or regulation therein, be discharged from such service or labor, but shall be
delivered up on claim of the party to whom such service or labor may be due.

8 3. Admission of new states. (1) New states may be admitted by the
congress into this Union; but no new state shall be formed or erected within the
jurisdiction of any other state, nor any state be formed by the junction of two or
more states, or parts of states, without the consent of the legislatures of the states
concerned, as well as of the congress.

(2) Power of congress over territories. The congress shall have
power to dispose of, and make all needful rules and regulations respecting the
territory or other property belonging to the United States; and nothing in this
constitution shall be so construed as to prejudice any claims of the United States,
or of any particular state.

8 4. Republican form of government - protection of states. The
United States shall guarantee to every state in this Union a republican form of
government, and shall protect each of them against invasion; and on application
of the legislature or of the executive (when the legislature cannot be convened)
against domestic violence.

ARTICLE V
Amendments to Constitution

Amendments to constitution. The congress, whenever two-thirds of
both houses shall deem it necessary, shall propose amendments to this
constitution, or, on the application of the legislatures of two-thirds of the several
states, shall call a convention for proposing amendments, which, in either case,
shall be valid to all intents and purposes, as part of this constitution, when
ratified by the legislatures of three-fourths of the several states, or by
conventions in three-fourths thereof, as the one or the other mode of ratification
may be proposed by the congress: Provided, That no amendment, which may be
made prior to the year one thousand eight hundred and eight, shall in any
manner affect the first and fourth clauses of the ninth section of the first article;
and that no state, without its consent, shall be deprived of its equal suffrage in
the senate.
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ARTICLE VI
Miscellaneous Provisions

(1) Debts prior to constitution. All debts contracted, and
engagements entered into, before the adoption of this constitution, shall be as
valid against the United States, under this constitution, as under the
confederation.

(2) Supremacy of constitution, treaties and laws. This constitution,
and the laws of the United States which shall be made in pursuance thereof, and
all treaties made, or which shall be made, under the authority of the United
States, shall be the supreme law of the land; and the judges in every state shall
be bound thereby; anything in the constitution or laws of any state to the
contrary notwithstanding.

(3) Oath to support constitution. The senators and representatives
beforementioned, and the members of the several legislatures, and all executive
and judicial officers, both of the United States and of the several states, shall be
bound, by oath or affirmation, to support this constitution; but no religious test
shall ever be required as a qualification to any office or public trust under the
United States.

ARTICLE VII
Ratification

Ratification. The ratification of the conventions of nine states shall be
sufficient for the establishment of this constitution between states so ratifying
the same.

Done in Convention, By the unanimous consent of the states present,
the seventeenth day of September, in the year of our Lord one thousand seven
hundred and eighty-seven, and of the independence of the United States of
America the twelfth.

In Witness Whereof, We have hereunto subscribed our names:
GEO. WASHINGTON, President, and Deputy from Virginia

New Hampshire: William Livingston,
John Langdon, David Brearley,
Nicholas Gilman. William Paterson,

Connecticut: Jonathan Dayton.
Wm. Samuel Johnson, Pennsylvania:

Roger Sherman. Benjamin Franklin,

New York: Thomas Mifflin,
Alexander Hamilton. Robert Morris,

New Jersey: George Clymer,
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Thomas Fitzsimons,

Jared Ingersoll,

James Wilson,

Gouverneur Morris.
Massachusetts:

Nathaniel Gorham,

Rufus King.
Delaware:

Geo. Read,

Gunning Bedford, Jr.

John Dickinson,

Richard Bassett,

Jacob Broom.
Maryland:

James McHenry,

Daniel of St. Thomas
Jenifer,

Daniel Carroll.

2013

Virginia:
John Blair,
James Madison, Jr.
North Carolina:
William Blount,
Richard Dobbs Speight,
Hugh Williamson.
South Carolina:
John Rutledge,
C. Cotesworth Pinckney,
Charles Pinckney,
Pierce Butler.
Georgia:
William Few,
Abraham Baldwin.
Attest: WILLIAM JACKSON,
Secretary.
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AMENDMENTS TO THE CONSTITUTION OF THE UNITED STATES
ARTICLE I

Freedom of religion, speech and press - right of petition. Congress
shall make no law respecting an establishment of religion or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right
of the people peaceably to assemble and to petition the government for a redress
of grievances.

ARTICLE Il

Right of arms. A well regulated militia being necessary to the security
of a free state, the right of the people to keep and bear arms shall not be
infringed.

ARTICLE 111

Quartering of troops. No soldier shall, in time of peace, be quartered
in any house without the consent of the owner; nor in time of war, but in a
manner to be prescribed by law.

ARTICLE IV

Searches and seizures regulated. The right of the people to be secure
in their persons, houses, papers and effects against unreasonable searches and
seizures shall not be violated; and no warrant shall issue, but upon probable
cause, supported by oath or affirmation, and particularly describing the place to
be searched, and the persons or things to be seized.

ARTICLE V

Grand jury - indictment - jeopardy - process of law - taking
property for public use. No person shall be held to answer for a capital or
otherwise infamous crime, unless on a presentment or indictment of a grand
jury, except in cases arising in the land or naval forces, or in the militia, when in
actual service, in time of war or public danger; nor shall any person be subject
for the same offense to be twice put in jeopardy of life or limb; nor shall be
compelled, in any criminal case, to be a witness against himself; nor be deprived
of life, liberty, or property, without due process of law; nor shall private
property be taken for public use without just compensation.

ARTICLE VI

Rights of accused. In all criminal prosecutions the accused shall enjoy
the right to a speedy and public trial by an impartial jury of the state and district

2013 22



wherein the crime shall have been committed, which district shall have been
previously ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor; and to have the assistance of
counsel for his defense.

ARTICLE VII

Jury trial in civil actions. In suits at common law, where the value in
controversy shall exceed twenty dollars, the right of trial by jury shall be
preserved; and no fact tried by a jury shall be otherwise re-examined in any
court of the United States than according to the rules of the common law.

ARTICLE VI

Excessive bail, fines or punishments. Excessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual punishments
inflicted.

ARTICLE IX

Reserved rights. The enumeration in the constitution of certain rights
shall not be construed to deny or disparage others retained by the people.

ARTICLE X

Reserved powers. The powers not delegated to the United States by
the constitution, nor prohibited by it to the states, are reserved to the states
respectively, or to the people.

ARTICLE XI

States may not be sued by individual. The judicial power of the
United States shall not be construed to extend to any suit in law or equity
commenced or prosecuted against one of the United States by citizens of another
state, or by citizens or subjects of any foreign state.

ARTICLE XIlI

Mode of electing president and vice-president. The electors shall
meet in their respective states and vote by ballot for president and
vice-president, one of whom at least shall not be an inhabitant of the same state
as themselves; they shall name in their ballots the person voted for as president;
and in distinct ballots the person voted for as vice-president; and they shall make
distinct lists of all persons voted for as president, and of all persons voted for as
vice-president, and of the number of votes for each, which lists they shall sign
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and certify, and transmit sealed to the seat of government of the United States,
directed to the president of the senate; the president of the senate shall, in the
presence of the senate and house of representatives, open all the certificates, and
the votes shall then be counted. The person having the greatest number of votes
for president shall be the president, if such number be a majority of the whole
number of electors appointed; and if no person have such majority, then from
the persons having the highest numbers, not exceeding three, on the list of those
voted for as president, the house of representatives shall choose immediately, by
ballot, the president. But in choosing the president, the votes shall be taken by
states, the representation from each state having one vote; a quorum for this
purpose shall consist of a member or members from two-thirds of the states, and
a majority of all the states shall be necessary to a choice. And if the house of
representatives shall not choose a president whenever the right of choice shall
devolve upon them, before the fourth day of March next following, then the
vice-president shall act as president, as in the case of death or other
constitutional disability of the president. The person having the greatest number
of votes as vice-president shall be vice-president, if such number be a majority
of the whole number of electors appointed; and if no person have a majority,
then from the two highest numbers on the list the senate shall choose the
vice-president; a quorum for the purpose shall consist of two-thirds of the whole
number of senators, and a majority of the whole number shall be necessary to a
choice. But no person constitutionally ineligible to the office of president, shall
be eligible to that of vice-president of the United States.

ARTICLE Xl

8 1. Slavery prohibited. Neither slavery nor involuntary servitude,
except as a punishment for crime, whereof the party shall have been duly
convicted, shall exist within the United States, or any place subject to their
jurisdiction.

8 2. Enforcement of article. Congress shall have power to enforce
this article by appropriate legislation.

ARTICLE XIV

8 1. Citizenship defined - privileges of citizens. All persons born or
naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the state wherein they reside. No state shall
make or enforce any law which shall abridge the privileges or immunities of
citizens of the United States; nor shall any state deprive any person of life,
liberty or property without due process of law, nor deny to any person within its
jurisdiction the equal protection of the laws.

8 2. Apportionment  of representatives among states.
Representatives shall be apportioned among the several states according to their
respective numbers, counting the whole number of persons in each state,
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excluding Indians not taxed. But when the right to vote at any election for the
choice of electors for president and vice-president of the United States,
representatives in congress, the executive and judicial officers of a state, or the
members of the legislature thereof, is denied to any of the male inhabitants of
such state, being twenty-one years of age, and citizens of the United States, or in
any way abridged, except for participation in rebellion or other crime, the basis
of representation therein shall be reduced in the proportion which the number of
such male citizens shall bear to the whole number of male citizens twenty-one
years of age in such state.

8§ 3. Disability to hold office in certain cases. No person shall be a
senator or representative in Congress, or elector of president or vice-president,
or hold any office, civil or military, under the United States, or under any state,
who, having previously taken an oath as a member of congress, or as an officer
of the United States, or as a member of any state legislature, or as an executive
or judicial officer of any state, to support the constitution of the United States,
shall have engaged in insurrection or rebellion against the same, or given aid or
comfort to the enemies thereof. But congress may, by a vote of two-thirds of
each house, remove such disability.

8 4. Validity of public debt. The validity of the public debt of the
United States, authorized by law, including debts incurred for payment of
pensions and bounties for services in suppressing insurrection or rebellion, shall
not be questioned. But neither the United States nor any state shall assume or
pay any debt or obligation incurred in aid of insurrection or rebellion against the
United States, or any claim for the loss or emancipation of any slave, but all
such debts, obligations and claims shall be held illegal and void.

8 5. Enforcement of article. The congress shall have power to
enforce, by appropriate legislation, the provisions of this article.

ARTICLE XV
8 1. Right of suffrage. The right of citizens of the United States to
vote shall not be denied or abridged by the United States, or by any state on

account of race, color or previous condition of servitude.

8 2. Enforcement of article. Congress shall have power to enforce
this article by appropriate legislation.

ARTICLE XVI
Income tax.The congress shall have power to lay and collect taxes on

incomes, from whatever source derived, without apportionment among the
several states, and without regard to any census or enumeration.
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ARTICLE XVII

(1) Election of senators by people. The senate of the United States
shall be composed of two senators from each state, elected by the people
thereof, for six years; and each senator shall have one vote. The electors in each
state shall have the qualifications requisite for electors of the most numerous
branch of the state legislatures.

(2) Filling of vacancies. When vacancies happen in the representation
of any state in the senate, the executive authority of such state shall issue writs
of election to fill such vacancies: provided, that the legislature of any state may
empower the executive thereof to make temporary appointments until the people
fill the vacancies by election as the legislature may direct.

(3) Existing terms not affected. This amendment shall not be so
construed as to affect the election or term of any senator chosen before it
becomes valid as part of the constitution.

ARTICLE XVIII

8 1. Prohibition of intoxicating liquors. After one year from the
ratification of this article the manufacture, sale, or transportation of intoxicating
liquors within, the importation thereof into, or the exportation thereof from the
United States and all territory subject to the jurisdiction thereof for beverage
purposes is hereby prohibited.

8 2. Enforcement of article. The congress and the several states shall
have concurrent power to enforce this article by appropriate legislation.

8§ 3. Ratification. This article shall be inoperative unless it shall have
been ratified as an amendment to the constitution by the legislatures of the
several states, as provided in the constitution, within seven years from the date
of the submission hereof to the states by the congress. (Repealed: See Article
XXI.)

ARTICLE XIX
8 1. Extending right of suffrage to women. The right of citizens of
the United States to vote shall not be denied or abridged by the United States or
by any state on account of sex.
8§ 2. Enforcement of article. Congress shall have the power to enforce
this article by appropriate legislation.
ARTICLE XX

8 1. Beginning of terms of president, vice-president, senators and
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representatives. The terms of the president and vice-president shall end at noon
on the 20th day of January, and the terms of senators and representatives at noon
on the third day of January, of the years in which such terms would have ended
if this article had not been ratified; and the terms of their successors shall then
begin.

8 2. Assembly of congress. The congress shall assemble at least once
in every year, and such meeting shall begin at noon on the third day of January,
unless they shall by law appoint a different day.

8§ 3. Death of president. If, at the time fixed for the beginning of the
term of the president, the president elect shall have died, the vice-president elect
shall become president. If a president shall not have been chosen before the time
fixed for the beginning of his term, or if the president elect shall have failed to
qualify, then the vice-president elect shall act as president until a president shall
have qualified; and the congress may by law provide for the case wherein
neither a president elect nor a vice-president elect shall have qualified, declaring
who shall then act as president, or the manner in which one who is to act shall be
selected, and such person shall act accordingly until a president or vice-president
shall have qualified.

8 4. Death of persons from whom successor chosen. The congress
may by law provide for the case of the death of any of the persons from whom
the house of representatives may choose a president whenever the right of
choice shall have devolved upon them, and for the case of the death of any of
the persons from whom the senate may choose a vice-president whenever the
right of choice shall have devolved upon them.

§ 5. Effective date. Sections 1 and 2 shall take effect on the fifteenth
day of October following the ratification of this article.

8 6. Ratification. This article shall be inoperative unless it shall have
been ratified as an amendment to the constitution by the legislatures of
three-fourths of the several states within seven years from the date of its
submission.

ARTICLE XXI

8 1. Repeal of eighteenth amendment. The eighteenth article of
amendment to the constitution of the United States is hereby repealed.

8 2. Transportation in violation of state laws prohibited. The
transportation or importation into any state, territory, or possession of the United
States for delivery or use therein of intoxicating liquors, in violation of the laws
thereof, is hereby prohibited.
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8§ 3. Ratification. This article shall be inoperative unless it shall have
been ratified as an amendment to the constitution by conventions in the several
states, as provided in the constitution, within seven years from the date of the
submission hereof to the states by the congress.

ARTICLE XXII

8 1. Limitation upon terms of president. No person shall be elected
to the office of the president more than twice, and no person who has held the
office of president, or acted as president, for more than two years of a term to
which some other person was elected shall be elected to the office of the
president more than once. But this article shall not apply to any person holding
the office of president when this article was proposed by the congress, and shall
not prevent any person who may be holding the office of president, or acting as
president, during the term within which this article becomes operative from
holding the office of president or acting as president during the remainder of
such term.

8§ 2. Ratification. This article shall be inoperative unless it shall have
been ratified as an amendment to the constitution by the legislatures of
three-fourths of the several states within seven years from the date of its
submission to the states by the congress.

ARTICLE XXIII

8 1. The District constituting the seat of Government of the United
States shall appoint in such manner as the Congress may direct:

A number of electors of president and vice-president equal to the whole
number of senators and representatives in Congress to which the District would
be entitled if it were a State, but in no event more than the least populous State;
they shall be in addition to those appointed by the States, but they shall be
considered, for the purposes of the election of President and Vice-President, to
be electors appointed by a State; and they shall meet in the District and perform
such duties as provided by the twelfth article of amendment.

8 2. The Congress shall have power to enforce this article by
appropriate legislation.

Editor’s note: Passed by Congress, June 16, 1960; certificate of validity filed
April 3, 1961.

ARTICLE XXIV
Qualifications of Electors; Poll Tax

8 1. The right of citizens of the United States to vote in any primary or
other election for President or Vice President, for electors for President or Vice
President, or for Senator or Representative in Congress, shall not be denied or
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abridged by the United States or any State by reason of failure to pay any poll
tax or other tax.

8 2. The Congress shall have power to enforce this article by
appropriate legislation.

Editor's note: Passed by Congress, August 27, 1962; certificate of validity
filed February 5, 1964.

ARTICLE XXV
Succession to Presidency and Vice Presidency; Disability of President

8 1. In case of the removal of the President from office or of his death
or resignation, the Vice President shall become President.

8 2. Whenever there is a vacancy in the office of the Vice President,
the President shall nominate a Vice President who shall take office upon
confirmation by a majority vote of both Houses of Congress.

8 3. Whenever the President transmits to the President pro tempore of
the Senate and the Speaker of the House of Representatives his written
declaration that he is unable to discharge the powers and duties of his office, and
until he transmits to them a written declaration to the contrary, such powers and
duties shall be discharged by the Vice President as Acting President.

8 4. Whenever the Vice President and a majority of either the principal
officers of the executive departments or of such other body as Congress may by
law provide, transmit to the President pro tempore of the Senate and the Speaker
of the House of Representatives their written declaration that the President is
unable to discharge the powers and duties of his office, the Vice President shall
immediately assume the powers and duties of the office as Acting President.

Thereafter, when the President transmits to the President pro tempore
of the Senate and the Speaker of the House of Representatives his written
declaration that no inability exists, he shall resume the powers and duties of his
office unless the Vice President and a majority of either the principal officers of
the executive department or of such other body as Congress may by law provide,
transmit within four days to the President pro tempore of the Senate and the
Speaker of the House of Representatives their written declaration that the
President is unable to discharge the powers and duties of his office. Thereupon
Congress shall decide the issue, assembling within forty-eight hours for that
purpose if not in session. If the Congress, within twenty-one days after receipt of
the latter written declaration, or, if Congress is not in session, within twenty-one
days after Congress is required to assemble, determines by two-thirds vote of
both Houses that the President in unable to discharge the powers and duties of
his office, the Vice President shall continue to discharge the same as Acting
President; otherwise, the President shall resume the powers and duties of his
office.
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Editor’s note: This article was ratified by Colorado on February 3, 1966, and
by three-fourths of the state on February 23, 1967.

ARTICLE XXVI
Right to Vote; Citizens Eighteen Years of Age or Older

8 1. The right of citizens of the United States, who are eighteen years
of age or older, to vote shall not be denied or abridged by the United States or by
any State on account of age.

8 2. The Congress shall have power to enforce this article by
appropriate legislation.

Editor's note: This article was ratified by the thirty-eighth state on June 30,
1971.

ARTICLE XXVII
Effective Date for Variance in the Compensation of Senators and
Representatives

No law, varying the compensation for the services of the Senators and
Representatives, shall take effect, until an election of Representatives shall have
intervened.

Editor's note: This article was ratified by the Fifty-fourth General Assembly
of the state of Colorado at its Second Regular Session in 1984 (see L. 84, pp. 1151-52)
and by the thirty-eighth state, Michigan, on May 7, 1992.
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ENABLING ACT
Editor's note: The following act of March 3, 1875, is found at 18 Stat. 474.

AN ACT TO ENABLE THE PEOPLE OF COLORADO TO FORM A
CONSTITUTION AND STATE GOVERNMENT, AND FOR THE
ADMISSION OF THE SAID STATE INTO THE UNION ON AN EQUAL
FOOTING WITH THE ORIGINAL STATES.

Be it enacted by the senate and house of representatives of the United States
of America in congress assembled:

8§ 1. Authority to form state. That the inhabitants of the territory of
Colorado included in the boundaries hereinafter designated, be, and they are
hereby authorized to form for themselves, out of said territory, a state
government, with the name of the state of Colorado; which state, when formed,
shall be admitted into the Union upon an equal footing with the original states in
all respects whatsoever, as hereinafter provided.

ANNOTATION
Applied in State, Dept. of Natural Res. Conservation Dist., 671 P.2d 1294
v. Southwestern Colo. Water (Colo. 1983).

8§ 2. Boundaries. That the said state of Colorado shall consist of all the
territory included within the following boundaries, to-wit: commencing on the
thirty-seventh parallel of north latitude where the twenty-fifth meridian of
longitude west from Washington crosses the same; thence north, on same
meridian, to the forty-first parallel of north latitude; thence along said parallel
west to the thirty-second meridian of longitude west from Washington; thence
south on said meridian, to the thirty-seventh parallel of north latitude; thence
along said thirty-seventh parallel of north latitude to the place of beginning.

§ 3. Convention - election - apportionment - proclamation. That all
persons qualified by law to vote for representatives to the general assembly of
said territory, at the date of the passage of this act, shall be qualified to be
elected, and they are hereby authorized to vote for and choose representatives to
form a convention, under such rules and regulations as the governor of said
territory, the chief justice, and the United States attorney thereof may prescribe;
and also to vote upon the acceptance or rejection of such constitution as may be
formed by said convention, under such rules and regulations as said convention
may prescribe; and the aforesaid representatives to form the aforesaid
convention shall be apportioned among the several counties in said territory in
proportion to the vote polled in each of said counties at the last general election
as near as may be; and said apportionment shall be made for said territory by the
governor, United States district attorney, and chief justice thereof, or any two of
them; and the governor of said territory shall, by proclamation, order an election
of the representatives aforesaid, to be held throughout the territory at such time
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as shall be fixed by the governor, chief justice and United States attorney, or any
two of them; which proclamation shall be issued within ninety days next after
the first day of September, eighteen hundred and seventy-five, and at least thirty
days prior to the time of said election; and such election shall be conducted in
the same manner as is prescribed by the laws of said territory regulating
elections therein, for members of the house of representatives; and the number
of members to said convention shall be the same as now constitutes both
branches of the legislature of the aforesaid territory.

8§ 4. Constitutional convention - requirements of constitution. That
the members of the convention thus elected shall meet at the capital of said
territory, on a day to be fixed by said governor, chief justice, and United States
attorney, not more than sixty days subsequent to the day of election, which time
of meeting shall be contained in the aforesaid proclamation mentioned in the
third section of this act, and after organization, shall declare, on behalf of the
people of said territory, that they adopt the constitution of the United States;
whereupon the said convention shall be and is hereby authorized to form a
constitution and state government for said territory; provided, that the
constitution shall be republican in form, and make no distinction in civil or
political rights on account of race or color, except Indians not taxed, and not be
repugnant to the constitution of the United States and the principles of the
declaration of independence; and, provided further, that said convention shall
provide by an ordinance irrevocable without the consent of the United States and
the people of said state; first, that perfect toleration of religious sentiment shall
be secured, and no inhabitant of said state shall ever be molested in person or
property, on account of his or her mode of religious worship; secondly, that the
people inhabiting said territory do agree and declare that they forever disclaim
all right and title to the unappropriated public lands lying within said territory,
and that the same shall be and remain at the sole and entire disposition of the
United States; and that the lands belonging to citizens of the United States
residing without said state shall never be taxed higher than the lands belonging
to residents thereof, and that no taxes shall be imposed by the state on lands or
property therein belonging to, or which may hereafter be purchased by the
United States.

ANNOTATION

Law reviews. For article, Constitutional amendment

"Civil Rights in Colorado", see 46 Den.
L.J. 181 (1969).

This act insured a
republican form of government.
Colorado's enabling act, approved by
the federal government when Colorado
acquired statehood, insured that the
state would have a republican form of
government. City & County of Denver
v. Sweet, 138 Colo. 41, 329 P.2d 441
(1958).
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held not obnoxious to section. A
constitutional amendment consolidating
a city and county government into one
and providing that the people of the
city and county shall adopt a charter
which shall provide for the election or
appointment of all officers of the city
and county and shall designate the
officers who shall perform the acts and
duties required by the constitution and
general laws to be done by county
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officers, and provides that the citizens
of the city and county shall have
exclusive power to adopt or to amend
their charter or to adopt any measure as
provided in the amendment, does not
exempt a portion of the state from the
provisions of the constitution and
general laws of the state, and is not
obnoxious to this section which
requires the constitution to be
republican in form and not repugnant to
the constitution of the United States.
People ex rel. Elder v. Sours, 31 Colo.

State authority to adopt
own water use system. Federal
statutes, as interpreted by the United
States supreme court, recognize
Colorado's authority to adopt its own
system for the use of all waters within
the state in accordance with the needs
of its citizens, subject to the
prohibitions against interference with
federal reserved rights, with interstate
commerce, and with the navigability of
any navigable waters. State, Dept. of
Natural Res. v. Southwestern Colo.

Water Conservation Dist., 671 P.2d
1294 (Colo. 1983).

369, 74 P. 167 (1903); People ex rel.
Miller v. Johnson, 34 Colo. 143, 86 P.
233 (1905).

8 5. Adoption of constitution - president to proclaim. That in case
the constitution and state government shall be formed for the people of said
territory of Colorado, in compliance with the provisions of this act, said
convention forming the same shall provide by ordinance for submitting said
constitution to the people of said state for their ratification or rejection, at an
election to be held at such time, in the month of July, eighteen hundred and
seventy-six, and at such places and under such regulations as may be prescribed
by said convention, at which election the lawful voters of said new state shall
vote directly for or against the proposed constitution; and the returns of said
election shall be made to the acting governor of the territory, who, with the chief
justice and United States attorney of said territory, or any two of them, shall
canvass the same; and if a majority of the legal votes shall be cast for said
constitution in said proposed state, the said acting governor shall certify the
same to the president of the United States, together with a copy of said
constitution and ordinances, whereupon it shall be the duty of the president of
the United States to issue his proclamation declaring the state admitted into the
Union on an equal footing with the original states, without any further action
whatever on the part of Congress.

ANNOTATION
Applied in State, Dept. of Water Conservation Dist., 671 P.2d
Natural Res. v. Southwestern Colo. 1294 (Colo. 1983).

8 6. One representative - officers - election. That until the next
general census said state shall be entitled to one representative in the house of
representatives of the United States, which representative, together with the
governor and state and other officers provided for in said constitution, shall be
elected on a day subsequent to the adoption of the constitution, and to be fixed
by said constitutional convention; and until said state officers are elected and
qualified under the provisions of the constitution, the territorial officers shall
continue to discharge the duties of their respective offices.
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8 7. School lands. The sections numbered sixteen and thirty-six in
every township, and where such sections have been sold or otherwise disposed
of by any act of congress, other lands equivalent thereto in legal sub-divisions of
not more than one quarter-section, and as contiguous as may be, are hereby
granted to said state for the support of common schools.

Cross references: For grants of land by the United States to the states in aid of
common or public schools; extension to those mineral in character; and effect of leases,

see 43 U.S.C. sec. 870.

ANNOTATION

Law reviews. For article,
"The 'New' Colorado State Land
Board", see 78 Den. U. L. Rev. 347
(2001).

The specific language in §
14 gives enough import to the general
language in this section to create a
trust. Branson Sch. Dist. RE-82 v.
Romer, 958 F. Supp. 1501 (D. Colo.
1997), affd, 161 F.3d 619 (10th Cir.
1998).

Colorado has an obligation
enforceable under the supremacy
clause to act as trustee for the school
lands granted under the Colorado
Enabling Act for the benefit of the
public schools. Branson Sch. Dist.
RE-82 v. Romer, 958 F. Supp. 1501 (D.
Colo. 1997), aff'd, 161 F.3d 619 (10th
Cir. 1998).

This section creates a trust,
the beneficiaries of which are the
public schools, not the public at
large. Brotman v. East Lake Creek
Ranch L.L.P., 31 P.3d 886 (Colo.
2001).

Lands not subject to
assessment by special improvement
district. Land placed in perpetual
public trust pursuant to this section, and
subject to the restrictions imposed
under 88 3 and 5 of art. IX, Colo.
Const., is not subject to assessment by
a special improvement district created
in a municipality. People ex rel. Dunbar
v. City of Littleton, 183 Colo. 195, 515
P.2d 1121 (1973).

Since assessment constitutes
diversion of school funds. Lands
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granted by the federal government to
states for school purposes are exempt
from special assessments upon one of
three overlapping reasons, the essence
of which is that enforcement of the
assessments against either the land or
its proceeds would be a diversion of
school funds in violation of either: (1)
the act of congress granting the land to
the state for school purposes; (2) state
constitutional provisions making such
land part of the state school fund and
declaring that the principal must remain
inviolate; and (3) the fact that the state
holds such lands in trust for the purpose
of the grant. People ex rel. Dunbar v.
City of Littleton, 183 Colo. 195, 515
P.2d 1121 (1973).

Act authorizing acceptance
of certificates of indebtedness in
payment for state lands. Where an act
provides for the payment for lands
purchased from the state by certificates
issued for the construction of a ditch,
the act would necessarily result in
diverting these lands and the proceeds
thereof from the use and benefit of the
respective objects for which the grants
were made, such as schools, public
buildings, etc., and the act is
unconstitutional and void insofar as it
authorizes the state to accept the
certificates issued, in payment for state
lands. In re Canal Certificates, 19 Colo.
63, 34 P. 274 (1893).

Applied in Farmers' High
Line Canal & Reservoir Co. v. Moon,
22 Colo. 560, 45 P. 437 (1896).
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8 8. Land for public buildings. That, provided the state of Colorado
shall be admitted into the Union in accordance with the foregoing provisions of
this act, fifty entire sections of the unappropriated public lands within said state,
to be selected and located by direction of the legislature thereof, and with the
approval of the president, on or before the first day of January, eighteen hundred
and seventy-eight, shall be and are hereby granted, in legal sub-divisions of not
less than one quarter-section, to said state for the purpose of erecting public
buildings at the capital of said state, for legislative and judicial purposes, in such
manner as the legislature shall prescribe.

ANNOTATION

Law reviews. For article,
"The 'New' Colorado State Land
Board", see 78 Den. U. L. Rev. 347
(2001).

Act authorizing acceptance

payment for state lands. In re Canal
Certificates, 19 Colo. 63, 34 P. 274
(1893).

Applied in In re Internal Imp.
Fund, 24 Colo. 247, 48 P. 807 (1897).

of certificates of indebtedness in

8 9. Land for penitentiary. That fifty other entire sections of land as
aforesaid, to be selected and located and with the approval as aforesaid, in legal
sub-divisions as aforesaid, shall be, and they are hereby granted, to said state for
the purpose of erecting a suitable building for a penitentiary or state prison in the
manner aforesaid.

ANNOTATION

Law reviews. For article,
"The 'New' Colorado State Land
Board", see 78 Den. U. L. Rev. 347
(2001).

Act authorizing acceptance
of certificates of indebtedness in

payment for state lands. In re Canal
Certificates, 19 Colo. 63, 34 P. 274
(1893).

Applied in In re Internal Imp.
Fund, 24 Colo. 247, 48 P. 807 (1897).

8 10. Land for university. That seventy-two other sections of land
shall be set apart and reserved for the use and support of a state university, to be
selected and approved in manner as aforesaid, and to be appropriated and
applied as the legislature of said state may prescribe for the purpose named and

for no other purpose.

ANNOTATION

Law reviews. For article,
"The 'New' Colorado State Land
Board", see 78 Den. U. L. Rev. 347
(2001).

Act authorizing acceptance
of certificates of indebtedness in

payment for state lands. In re Canal
Certificates, 19 Colo. 63, 34 P. 274
(1893).

Applied in In re Internal Imp.
Fund, 24 Colo. 247, 48 P. 807 (1897).

8 11. Salt springs. That all salt springs within said state not exceeding
twelve in number, with six sections of land adjoining, and as contiguous as may
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be to each, shall be granted to said state for its use, the said land to be selected
by the governor of said state within two years after the admission of the state,
and when so selected to be used and disposed of on such terms, conditions and
regulations as the legislature shall direct; provided, that no salt springs or lands,
the right whereof is now vested in any individual or individuals, or which
hereafter shall be confirmed or adjudged to any individual or individuals, shall
by this act be granted to said state.

ANNOTATION
Law reviews. For article, (2001).
"The 'New' Colorado State Land
Board", see 78 Den. U. L. Rev. 347

8 12. Sale of agricultural lands. That five per centum of the proceeds
of the sales of agricultural public lands lying within said state, which shall be
sold by the United States subsequent to the admission of said state into the
Union, after deducting all the expenses incident to the same, shall be paid to the
said state for the purpose of making such internal improvements within said
state as the legislature thereof may direct; provided, that this section shall not
apply to any lands disposed of under the homestead laws of the United States, or
to any lands now or hereafter reserved for public or other uses.

ANNOTATION

Law reviews. For article, irrigation and domestic uses are

"The 'New' Colorado State Land
Board", see 78 Den. U. L. Rev. 347
(2001).

This section places no limit
upon the power of the general
assembly over the fund for internal
improvements, except that it shall be
used for the purpose of internal
improvement within the state. In re
Senate Resolution, 12 Colo. 287, 21 P.

484 (1888).
Meaning of  “internal
improvements™. Internal

improvements, within the meaning of
this section, must be improvements
located within the state; they must be
improvements of a fixed and permanent
nature, as improvements of real
property; and, furthermore, they must
be such improvements as are designed
and intended for the benefit of the
public. In re Internal Imps., 18 Colo.
317,32 P. 611 (1893).

Public reservoirs are
"internal improvements'. Public
reservoirs for the storage of water for
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internal improvements, and the general
assembly  may  lawfully  make
appropriations from such fund for such
purposes. In re Senate Resolution, 12
Colo. 287, 21 P. 484 (1889).

Activities not  deemed
“internal improvements™.
Appropriations from the fund for
transient objects, such as personalty, as
well as appropriations to promote
private or individual enterprises, would
be contrary to the intention of the
general government as donor of the
fund; and no part of such fund can be
lawfully appropriated to defray the
current expenses of carrying on state
institutions. In re Internal Imps., 18
Colo. 317, 32 P. 611 (1893).

The phrase "internal
improvement”, as used in this section,
does not include public buildings, such
as asylums, state houses, universities,
or any other public buildings of like
character. The fund created by the
proceeds derived under this section
cannot be applied to the construction of
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such buildings. In re Internal Imp. Fund, 24 Colo. 247, 48 P. 807 (1897).

8 13. Unexpended balance of appropriations. That any balance of
the appropriations for the legislative expenses of said territory of Colorado
remaining unexpended, shall be applied to and used for defraying the expenses
of said convention, and for the payment of the members thereof, under the same
rules and regulations and rates as are now provided by law for the payment of
the territorial legislature.

8 14. School lands - how sold. That the two sections of land in each
township herein granted for the support of common schools shall be disposed of
only at public sale and at a price not less than two dollars and fifty cents per
acre, the proceeds to constitute a permanent school fund, the interest of which to
be expended in the support of common schools.

Cross references: For grants of land by the United States to the states in aid of
common or public schools; extension to those mineral in character; and effect of leases,
see 43 U.S.C. sec. 870.

ANNOTATION

This section creates an
enforceable trust. Branson Sch. Dist.
RE-82 v. Romer, 958 F. Supp. 1501 (D.
Colo. 1997), aff'd, 161 F.3d 619 (10th
Cir. 1998).

The specific language in
this section gives enough import to
the general language in § 7 to create
a trust. Branson Sch. Dist. RE-82 v.
Romer, 958 F. Supp. 1501 (D. Colo.
1997), affd, 161 F.3d 619 (10th Cir.

1998).

Colorado has an obligation
enforceable under the supremacy
clause to act as trustee for the school
lands granted under the Colorado
Enabling Act for the benefit of the
public schools. Branson Sch. Dist.
RE-82 v. Romer, 958 F. Supp. 1501 (D.
Colo. 1997), aff'd, 161 F.3d 619 (10th
Cir. 1998).

8 15. Mineral lands excepted. That all mineral lands shall be
excepted from the operation and grants of this act.
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CONSTITUTION OF THE
STATE OF COLORADO

Preamble

ARTICLE |
Boundaries

ARTICLE II
Bill of Rights

)
o

Vestment of political power.

People may alter or abolish form of government - proviso.
Inalienable rights.

Religious freedom.

Freedom of elections.

Equality of justice.

Security of person and property - searches - seizures - warrants.
Prosecutions - indictment or information.

9. Treason - estates of suicides.

10.  Freedom of speech and press.

11.  Ex post facto laws.

12.  No imprisonment for debt.

13.  Right to bear arms.

14.  Taking private property for private use.

15.  Taking property for public use - compensation, how ascertained.
16.  Criminal prosecutions - rights of defendant.

16a.  Rights of crime victims.

N~ WDNEO

17. Imprisonment of witnesses - depositions - form.
18. Crimes - Evidence against one's self - jeopardy.
19. Right to bail - exceptions.

20. Excessive bail, fines or punishment.

21. Suspension of habeas corpus.

22, Military subject to civil power - quartering of troops.
23. Trial by jury - grand jury.

24, Right to assemble and petition.

25. Due process of law.

26. Slavery prohibited.

27. Property rights of aliens.

28. Rights reserved not disparaged.

29. Equality of the sexes.

30 Right to vote or petition on annexation - enclaves.

30a.  Official language.
30b. No Protected Status Based on Homosexual, Lesbian or Bisexual
Orientation.
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31. Marriages - valid or recognized.

ARTICLE 111
Distribution of Powers
ARTICLE IV
Executive Department
Sec.
1. Officers - terms of office.
2. Governor supreme executive.
3. State officers - election - returns.
4, Qualifications of state officers.
5. Governor commander-in-chief of militia.
6. Appointment of officers - vacancy.
7. Governor may grant reprieves and pardons.
8. Governor may require information from officers - message.
9. Governor may convene legislature or senate.
10. Governor may adjourn legislature.
11. Bills presented to governor - veto - return.
12. Governor may veto items in appropriation bills - reconsideration.
13. Succession to the office of governor and lieutenant governor.
14. Lieutenant governor president of senate (Repealed).
15. No lieutenant governor - who to act as governor (Repealed).
16. Account and report of moneys.
17. Executive officers to make report (Repealed).
18. State seal.
19. Salaries of officers - fees paid into treasury.
20. State librarian (Repealed).
21. Elected auditor of state - powers and duties (Repealed).
22. Principal departments.
23. Commissioner of insurance.
ARTICLE V
Legislative Department
Sec.
1. General assembly - initiative and referendum.
2. Election of members - oath - vacancies.
3. Terms of senators and representatives.
4. Qualifications of members.
5. Classification of senators.
6. Salary and expenses of members.
7. General assembly - shall meet when - term of members - committees.
8. Members precluded from holding office.
9. Increase of salary - when forbidden (Repealed).
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10.
11.
12.
13.
14,
15.
16.
17.
18.
19.
20.
21.
22.
22a.
22b.
23.
24.
25.
25a.
26.
27.
28.
29.
30.

31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42,
43.

44,
45.
46.
47.
48.

2013

Each house to choose its officers.

Quorum.

Each house makes and enforces rules.

Journal - ayes and noes to be entered - when.

Open sessions.

Adjournment for more than three days.

Privileges of members.

No law passed but by bill - amendments.

Enacting clause.

When laws take effect - introduction of bills.

Bills referred to committee - printed.

Bill to contain but one subject - expressed in title.

Reading and passage of bills.
Caucus positions prohibited - penalties.

Effect of sections 20 and 22a.

Vote on amendments and report of committee.

Revival, amendment or extension of laws.

Special legislation prohibited.
Eight-hour employment.

Signing of bills.

Officers and employees - compensation.

Extra compensation to officers, employees, or contractors forbidden.
Contracts for facilities and supplies.

Salary of governor and judges to be fixed by the legislature - term not

to be extended or salaries increased or decreased (Repealed).

Revenue bills.

Appropriation bills.

Disbursement of public money.

Appropriations to private institutions forbidden.

Delegation of power.

Laws on investment of trust funds.

Change of venue (Repealed).

No liability exchanged or released.

Orders and resolutions presented to governor.

Bribery and influence in general assembly.

Offering, giving, promising money or other consideration (Repealed).
Corrupt solicitation of members and officers (Repealed).
Member interested shall not vote.

Congressional and Legislative Apportionments

Representatives in congress.

General assembly.

Senatorial and representative districts.

Composition of districts.

Revision and alteration of districts - reapportionment commission.
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49.
50.

Sec.

N~ WN

10.
11.
12.

13.

14,
15.

16.
17.

18.
19.
20.
21.
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Appointment of state auditor - term - qualifications - duties.
Public funding of abortion forbidden.

ARTICLE VI
Judicial Department
Vestment of judicial power.
Supreme Court
Appellate jurisdiction.
Original jurisdiction - opinions.
Terms.
Personnel of court - departments - chief justice.
Election of judges (Repealed).
Term of office.
Qualifications of justices.
District Courts
District courts - jurisdiction.
Judicial districts - district judges.
Qualifications of district judges.
Terms of court.
District Attorneys
District attorneys - election - term - salary - qualifications.

Probate and Juvenile Courts

Probate court - jurisdiction - judges - election - term - qualifications.
Juvenile court - jurisdiction - judges - election - term - qualifications.

County Courts

County judges - terms - qualifications.
County courts - jurisdiction - appeals.

Miscellaneous
Compensation and services.
Laws relating to courts - uniform.

Vacancies.
Rule-making power.
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22. Process - prosecution - in name of people.

23. Retirement and removal of justices and judges.
24. Judicial nominating commissions.
25. Election of justices and judges.
26. Denver county judges.

ARTICLE VII

Suffrage and Elections

Sec.
1. Qualifications of elector.
la. Qualifications of elector - residence on federal land.
2. Suffrage to women (Repealed).
3. Educational qualifications of elector (Deleted by amendment).
4. When residence does not change.
5. Privilege of voters.
6. Electors only eligible to office.
7. General election.
8. Elections by ballot or voting machine.
9. No privilege to witness in election trial.
10. Disfranchisement during imprisonment.
11. Purity of elections.
12. Election contests - by whom tried.

ARTICLE VIII

State Institutions

Sec.
1. Established and supported by state.
2. Seat of government - where located.
3. Seat of government - how changed - definitions.
4. Appropriation for capitol building (Repealed).
5. Educational institutions.

ARTICLE IX

Education

Sec.
1. Supervision of schools - board of education.
2. Establishment and maintenance of public schools.
3. School fund inviolate.
4. County treasurer to collect and disburse.
5. Of what school fund consists.
6. County superintendent of schools.
7. Aid to private schools, churches, sectarian purpose, forbidden.
8. Religious test and race discrimination forbidden - sectarian tenets.
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9. State board of land commissioners.

10. Selection and management of public trust lands.
11. Compulsory education.

12. Regents of university.

13. President of university.

14. Control of university (Repealed).

15. School districts - board of education.

16. Textbooks in public schools.
17. Education - Funding.

ARTICLE X
Revenue
Sec.
1. Fiscal year.
2. Tax provided for state expenses.
3. Uniform taxation - exemptions.
3.5.  Homestead exemption for qualifying senior citizens and disabled
veterans.
4. Public property exempt.
5. Property used for religious worship, schools and charitable purposes
exempt.
6. Self-propelled equipment, motor vehicles, and certain other movable
equipment.
7. Municipal taxation by general assembly prohibited.
8. No county, city, town to be released.
9. Relinquishment of power to tax corporations forbidden.

10.  Corporations subject to tax.

11.  Maximum rate of taxation.

12.  Public funds - report of state treasurer.

13.  Making profit on public money - felony.

14.  Private property not taken for public debt.

15.  Boards of equalization - duties - property tax administrator.
16.  Appropriations not to exceed tax - exceptions.

17. Income tax.

18. License fees and excise taxes - use of.

19.  State income tax laws by reference to United States tax laws.
20.  The Taxpayer's Bill of Rights.

21.  Tobacco Taxes for Health Related Purposes.

ARTICLE Xl
Public Indebtedness
Sec.
1. Pledging credit of state, county, city, town or school district forbidden.
2. No aid to corporations - no joint ownership by state, county, city, town,
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or school district.

2a. Student loan program.

3. Public debt of state - limitations.

4. Law creating debt.

5. Debt for public buildings - how created.

6. Local government debt.

7. State and political subdivisions may give assistance to any political
subdivision.

8. City indebtedness; ordinance, tax, water obligations excepted

(Repealed).

9. This article not to affect prior obligations (Repealed).

10. 1976 Winter Olympics (Deleted by amendment).

ARTICLE XII
Officers
Sec.
1. When office expires - suspension by law.
2. Personal attention required.
3. Defaulting collector disqualified from office.
4.  Disqualifications from holding office of trust or profit.
5. Investigation of state and county treasurers.
6. Bribery of officers defined.
7. Bribery - corrupt solicitation.
8. Oath of civil officers.
9. Oaths - where filed.
10. Refusal to qualify - vacancy.
11. Elected public officers - term - salary - vacancy.
12.  Duel - disqualifies for office (Deleted by amendment).
13.  Personnel system of state - merit system.
14.  State personnel board - state personnel director.
15.  Veterans' preference.
ARTICLE XIII
Impeachments
Sec.

1. House impeach - senate try - conviction - when chief justice presides.
2. Who liable to impeachment - judgment - no bar to prosecution.
3. Officers not subject to impeachment subject to removal.

ARTICLE XIV
Counties

Sec.
1. Counties of state.
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Removal of county seats.

Striking off territory - vote.

New county shall pay proportion of debt.
Part stricken off - pay proportion of debt.

County Officers

County commissioners — election — term.
Officers compensation (Repealed).
County officers — election — term — salary.
Sheriff - qualifications.
Coroner - qualifications.
Vacancies - how filled.
Elector only eligible to county office.
Justices of the peace - constables (Repealed).
Other officers.
Classification of cities and towns.
Existing cities and towns may come under general law.
Compensation and fees of county officers.
County home rule.
Service authorities.
Intergovernmental relationships.

ARTICLE XV
Corporations

Unused charters or grants of privilege (Repealed).

Corporate charters created by general law.

Power to revoke, alter or annul charter.

Railroads - common carriers - construction - intersection.
Consolidation of parallel lines forbidden.

Equal rights of public to transportation.

Existing railroads to file acceptance of constitution (Repealed).
Eminent domain - police power - not to be abridged.

Fictitious stock, bonds - increase of stock.

Foreign corporations - place - agent.

Street railroads - consent of municipality.

Retrospective laws not to be passed.

Telegraph lines - consolidation.

Railroad or telegraph companies - consolidating with foreign companies.
Contracts with employees releasing from liability - void.

ARTICLE XVI
Mining and Irrigation
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Mining

Commissioner of mines.

Ventilation - employment of children.
Drainage.

Mining, metallurgy, in public institutions.

Irrigation

Water of streams public property.

Diverting unappropriated water - priority preferred uses.
Right-of-way for ditches, flumes.

County commissioners to fix rates for water, when.

ARTICLE XVII
Militia

Persons subject to service.
Organization - equipment - discipline.
Officers - how chosen.

Armories.

Exemption in time of peace.

ARTICLE XVIII
Miscellaneous

Homestead and exemption laws.

Lotteries prohibited - exceptions.

Avrbitration laws.

Felony defined.

Spurious and drugged liquors - laws concerning (Repealed).
Preservation of forests.

Land value increase - arboreal planting exempt (Repealed).
Publication of laws.

Limited gaming permitted.

U.S. senators and representatives - limitation on terms.
Severability of constitutional provisions.

Elected government officials - limitation on terms.
(Repealed).

Congressional Term Limits Declaration.

Prohibited methods of taking wildlife.

Medical use of marijuana for persons suffering from debilitating medical
conditions.
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State minimum wage rate.
Personal use and regulation of marijuana.

ARTICLE XIX
Amendments

Constitutional convention - how called.
Amendments to constitution - how adopted.

ARTICLE XX
Home Rule Cities and Towns

Incorporated.

Officers.

Establishment of government civil service regulations.
First charter.

New charters, amendments or measures.

Home rule for cities and towns.

City and county of Denver single school district - consolidations.
Conflicting constitutional provisions declared inapplicable.
Procedure and requirements for adoption.

City and county of Broomfield - created.

Officers - city and county of Broomfield.

Transfer of government.

Sections self-executing - appropriations.

ARTICLE XXI
Recall from Office

State officers may be recalled.

Form of recall petition.

Resignation - filling vacancy.

Limitation - municipal corporations may adopt, when.

ARTICLE XXII
Intoxicating Liquors
Repeal of intoxicating liquor laws (Repealed).

ARTICLE XXIII
Publication of Legal Advertising
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Publication of proposed constitutional amendments and initiated and
referred bills (Repealed).

ARTICLE XXIV
Old Age Pensions

Fund created.

Moneys allocated to fund.

Persons entitled to receive pensions.

The state board of public welfare to administer fund.
Revenues for old age pension fund continued.

Basic minimum award.

Stabilization fund and health and medical care fund.
Fund to remain inviolate.

Effective date (Repealed).

ARTICLE XXV
Public Utilities

ARTICLE XXVI
Nuclear Detonations

Nuclear detonations prohibited - exceptions.
Election required.

Certification of indemnification required.
Article self-executing.

Severability.

ARTICLE XXVII
Great Outdoors Colorado Program

Great Outdoors Colorado Program.
Trust Fund created.

Moneys allocated to Trust Fund.
Fund to remain inviolate.

Trust Fund expenditures.

The State Board of the Great Outdoors Colorado Trust Fund.
No effect on Colorado water law.
No substitution allowed.

Eminent domain.

Payment in lieu of taxes.

Effective date.
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ARTICLE XXVIII
Campaign and Political Finance

Sec.

1. Purpose and findings.

2. Definitions.

3. Contribution limits.

4. Voluntary campaign spending limits.

5. Independent expenditures.

6. Electioneering communications.

7. Disclosure.

8. Filing - where to file - timeliness.

9. Duties of the secretary of state - enforcement.

10. Sanctions.

11.  Conflicting provisions declared inapplicable.
12.  Repeal of conflicting statutory provisions.

13.  APPLICABILITY AND EFFECTIVE DATE.
14.  Severability.

15.  (No headnote provided).

16. (No headnote provided).

17.  (No headnote provided).

ARTICLE XXIX
Ethics in Government

)
o

Purposes and findings.

Definitions.

Gift ban.

Restrictions on representation after leaving office.
Independent ethics commission.

Penalty.

Counties and municipalities.

Conflicting provisions declared inapplicable.
Legislation to facilitate article.
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Schedule

ec.
All laws remain till repealed.

Contracts - recognizances - indictments.

Territorial property vests in state.

Duty of general assembly.

Supreme and district courts - transition.

Judges - district attorneys - term commence on filing oath.
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7. Seals of supreme and district courts.

8. Probate court - county court.

9.  Terms probate court, probate judge, apply to county court, county judge.
10. County and precinct officers.

11. Vacancies in county offices.

12.  Constitution takes effect on president's proclamation.
13.  First election, contest.

14.  First election - canvass.

15.  Senators - representatives - districts.

16. Congressional election - canvass.

17.  General assembly, first session - restrictions removed.
18.  First general election - canvass.

19. Presidential electors, 1876.

20. Presidential electors after 1876.

21. Expenses of convention.

22. Recognizances, bonds, payable to people continue.
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Preamble

We, the people of Colorado, with profound reverence for the Supreme
Ruler of the Universe, in order to form a more independent and perfect
government; establish justice; insure tranquillity; provide for the common
defense; promote the general welfare and secure the blessings of liberty to
ourselves and our posterity, do ordain and establish this constitution for the
""State of Colorado™.

ANNOTATION

Law reviews. For article, "A
New or Revised Constitution of
Colorado", see 11 Dicta 303 (1934).
For article, "State Constitutions and
Individual Rights: The Case for
Judicial Restraint", see 63 Den. U. L.
Rev. 85 (1986).

Constitution does  not
forbid creation or abolition of rights.
The constitution does not forbid the
creation of new rights, or the abolition
of old ones recognized by the common
law, to attain a permissible legislative

avoid constitutional conflict. Where
an act of the general assembly is
susceptible of different constructions,
one of which would offend against the
constitution, it is the duty of the courts
to adopt that construction which will
avoid constitutional conflict. Lowen v.
Hilton, 142 Colo. 200, 351 P.2d 881
(1960); Colorado Assn of Pub.
Employees v. Lamm, 677 P.2d 1350
(Colo. 1984).

Boundary line established
between Colorado and New Mexico.

New Mexico v. Colorado, 267 U.S. 30,
45 S. Ct. 202, 69 L. Ed. 499 (1925).

object. Vogts v. Guerrette, 142 Colo.
527, 351 P.2d 851 (1960).
Construction of statute to

ARTICLE |
Boundaries

The boundaries of the state of Colorado shall be as follows:
Commencing on the thirty-seventh parallel of north latitude, where the
twenty-fifth meridian of longitude west from Washington crosses the same;
thence north, on said meridian, to the forty-first parallel of north latitude; thence
along said parallel, west, to the thirty-second meridian of longitude west from
Washington; thence south, on said meridian, to the thirty-seventh parallel of
north latitude; thence along said thirty-seventh parallel of north latitude to the
place of beginning.

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 28.

Editor’s note: As a result of a survey that was performed in the 1800's, the
actual boundaries of the state of Colorado differ from the legal description of the
boundaries in Article | of the state constitution. However, the United States Supreme
Court held in New Mexico v. Colorado, 267 U.S. 30, 45 S. Ct. 202, 69 L.Ed. 499 (1925)
that the boundary line marked by a surveyor in the 1800's will not be disturbed on the
theory that it does not coincide with the 37th parallel of north latitude described as the
common boundary under Acts of Congress and the state's constitutions.
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ARTICLE Il
Bill of Rights

Editor's note: In Medina v. People, 154 Colo. 4, 387 P.2d 733 (1963), cert.
denied, 379 U.S. 848, 85 S. Ct. 88, 13 L. Ed. 2d 52 (1964), the Colorado supreme court
held that the bill of rights is self-executing; the rights therein recognized or established by
the constitution do not depend upon legislative action in order to become operative.

Law reviews: For article, "A New or Revised Constitution of Colorado", see
11 Dicta 303 (1934); for article, "Criminal Procedure in Colorado - A Summary, and
Recommendations for Improvement"”, see 22 Rocky Mt. L. Rev. 221 (1950); for article,
"Constitutional Law", which discusses recent Tenth Circuit decisions dealing with
questions of constitutional law, see 63 Den. U. L. Rev. 247 (1986); for article,
"Constitutional Law", which discusses recent Tenth Circuit decisions dealing with
standards applied to constitutional law, see 65 Den. U. L. Rev. 499 (1988); for a
discussion of recent Tenth Circuit decisions dealing with constitutional law, see 66 Den.
U. L. Rev. 695 (1989); for a discussion of recent Tenth Circuit decisions dealing with
constitutional laws, see 67 Den. U. L. Rev. 653 (1990); for article, "The Colorado
Constitution in the New Century”, see 78 U. Colo. L. Rev. 1265 (2007).

In order to assert our rights, acknowledge our duties, and proclaim the
principles upon which our government is founded, we declare:

Section 1. Vestment of political power. All political power is vested
in and derived from the people; all government, of right, originates from the
people, is founded upon their will only, and is instituted solely for the good of
the whole.

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 28.

ANNOTATION

Law reviews. For article,
"Civil Rights in Colorado", see 46 Den.
L.J. 181 (1969).

All governmental
departments must answer to the
people. It is well that all departments
give pause, that they may not offend.
All must answer to the people, in and
from whom, as specifically set forth in
this section, all political power is
invested and derived. Hudson V.
Annear, 101 Colo. 551, 75 P.2d 587
(1938).

People's right to legislate
reserved. By 8§ 1 of art. V, Colo.
Const., the people have reserved for
themselves the right to legislate.
McKee v. City of Louisville, 200 Colo.
525, 616 P.2d 969 (1980).

Initiative deemed aspect of

2013

people's political power. Under the
Colorado constitution, all political
power is vested in the people and
derives from them, and an aspect of
that power is the initiative, which is the
power reserved by the people to
themselves to propose laws by petition
and to enact or reject them at the polls
independent of the general assembly.
Colo. Project-Common Cause V.
Anderson, 178 Colo. 1, 495 P.2d 220
(1972).

Power of initiative is
fundamental right. McKee v. City of
Louisville, 200 Colo. 525, 616 P.2d
969 (1980).

Courts may not interfere
with exercise of right of initiative by
declaring unconstitutional or invalid a
proposed measure before the process
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has run its course and the measure is
actually adopted. McKee v. City of
Louisville, 200 Colo. 525, 616 P.2d
969 (1980).

And governmental officials
have no power to prohibit exercise of
initiative by prematurely passing upon
the substantive merits of an initiated
measure. McKee v. City of Louisville,
200 Colo. 525, 616 P.2d 969 (1980).

Right of initiative pertains
to any measure, whether
constitutional or legislative, and, in
the case of municipalities, it
encompasses legislation of every
character. McKee v. City of Louisville,
200 Colo. 525, 616 P.2d 969 (1980).

But the people have no
power to adopt an initiated
reapportionment bill. Armstrong v.

Mitten, 95 Colo. 425, 37 P.2d 757
(1934).

For court's refusal to
construe this section more broadly
than similar provisions in U.S.
Constitution, see  MacGuire V.
Houston, 717 P.2d 948 (Colo. 1986).

Applied in In re Morgan, 26
Colo. 415, 58 P. 1071 (1899); People
ex rel. Johnson v. Earl, 42 Colo. 238,
94 P. 294 (1908); People ex rel. Tate v.
Prevost, 55 Colo. 199, 134 P. 129
(1913); White v. Ainsworth, 62 Colo.
513, 163 P. 959 (1917); People ex rel.
Miller v. Higgins, 69 Colo. 79, 168 P.
740 (1917); City & County of Denver
v. Mountain States Tel. & Tel. Co., 67
Colo. 225, 184 P. 604 (1919); People in
Interest of Baby Girl D., 44 Colo. App.
192, 610 P.2d 1086 (1980).

Section 2. People may alter or abolish form of government -
proviso. The people of this state have the sole and exclusive right of governing
themselves, as a free, sovereign and independent state; and to alter and abolish
their constitution and form of government whenever they may deem it necessary
to their safety and happiness, provided, such change be not repugnant to the

constitution of the United States.

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 29.

ANNOTATION

Equal protection clause not
designed to protect state
instrumentalities from people’s right
under section. The equal protection
clause of the fourteenth amendment
was not designed to protect state
instrumentalities such as municipalities
and counties against state action, much
less against the constitutional right of
the people to alter and abolish their
constitution and form of government
whenever they may deem it necessary
to their safety and happiness. Bd. of
County Comm'rs v. City & County of

Denver, 150 Colo. 198, 372 P.2d 152
(1962), appeal dismissed, 372 U.S. 226,
83S. Ct. 679,9 L. Ed. 2d 714 (1963).

Applied in Post Printing &
Publishing Co. v. Shafroth, 53 Colo.
129, 124 P. 176 (1912); People ex rel.
Carlson v. City Council, 60 Colo. 370,
153 P. 690 (1915); City & County of
Denver v. Mountain States Tel. & Tel.
Co., 67 Colo. 225, 184 P. 604 (1919);
People ex rel. Dalrymple v. Stong, 67
Colo. 599, 189 P. 27 (1920); In re
Estate of Novitt, 37 Colo. App. 524,
549 P.2d 805 (1976).

Section 3. Inalienable rights. All persons have certain natural,
essential and inalienable rights, among which may be reckoned the right of
enjoying and defending their lives and liberties; of acquiring, possessing and
protecting property; and of seeking and obtaining their safety and happiness.
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Source: Entire article added, effective August 1, 1876, see L. 1877, p. 29.

Cross references: For the guarantee of judicial process for protection of

inalienable rights, see § 25 of this article.

ANNOTATION

Law reviews. For article,
"By Leave of Court First Had", see 8
Dicta 10 (1931). For article, "Legality
of the Denver Housing Authority”, see
12 Rocky Mt. L. Rev. 30 (1939). For
note, "Colorado's Maximum Recovery
for Wrongful Death v. the
Constitution", see 38 Dicta 237 (1961).
For comment on People v. Nothaus
appearing below, see 34 Rocky Mt. L.
Rev. 252 (1962). For article, "One Year
Review of Torts", see 40 Den. L. Ctr. J.
160 (1963). For article, "Fair Housing
in Colorado", see 42 Den. L. Ctr. J. 1
(1965). For comment on City of
Colorado Springs v. Kitty Hawk Dev.
Co. appearing below, see 37 U. Colo.

L. Rev. 303 (1965). For comment,
"Bowers v. Hardwick: The Supreme
Court Closes the Door on the Right to
Privacy and Opens the Door to the
Bedroom", see 64 Den. U. L. Rev. 599
(1988). For article, "Vested Property
Rights in Colorado: The Legislature
Rushes in Where . . ..", see 66 Den. U.
L. Rev. 31 (1988). For article, "Drug
Testing of Student Athletes: Some
Contract and Tort Implications", see 67
Den. U. L. Rev. 279 (1990). For article,
"State Constitutional Privacy Rights
Post Webster -- Broader Protection
Against Abortion Restrictions?", see 67
Den. U. L. Rev. 401 (1990).

Constitutions recognize
natural rights. The constitutions of the
state and the nation recognize
unenumerated  rights of  natural
endowment. Colo. Anti-Discrimination
Comm'n v. Case, 151 Colo. 235, 380
P.2d 34 (1962).

Source of natural rights. All
men have rights which have their origin
as natural rights independent of any
express provision of law; constitutional
provisions are not the sources of these
rights.  Colo.  Anti-Discrimination
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Comm'n v. Case, 151 Colo. 235, 380
P.2d 34 (1962).

Rights granted by
constitution apply to minors as well
as adults. In re Hartley, 886 P.2d 665
(Colo. 1994).

Limitations may be placed
upon an inalienable or inherent right
if the limitation is based upon a proper
exercise of the police power. People v.
Brown, 174 Colo. 513, 485 P.2d 500
(1971), appeal dismissed, 404 U.S.
1007, 92 S. Ct. 671, 30 L. Ed. 2d 656
(1972).

Constitutionally  protected
rights in property are subject to
regulation by a proper exercise of the
police power of the state. Colo.
Anti-Discrimination Comm'n v. Case,
151 Colo. 235, 380 P.2d 34 (1962).

A vested interest on the
ground of conditions once obtained
cannot be asserted against the proper
exercise of the police power. Colby v.
Bd. of Adjustment, 81 Colo. 344, 255
P. 443 (1927).

An individual's right to use
the public highways of this state is an
adjunct of the constitutional right to
acquire, possess, and protect property,
yet such a right may be limited by a
proper exercise of the police power of
the state based upon a reasonable
relationship to the public health, safety,
and welfare. People v. Brown, 174
Colo. 513, 485 P.2d 500 (1971), appeal
dismissed, 404 U.S. 1007, 92 S. Ct.
671, 30 L. Ed. 2d 656 (1972).

An individual's right to use of
the public highways of the state is an
adjunct of the constitutional right to
acquire, possess, and protect property;
and, therefore, the general assembly, in
the exercise of the police power of the
state, may limit this right of a citizen to
operate a motor vehicle on the public
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highways. Cave v. Colo. Dept. of Rev.,
31 Colo. App. 185, 501 P.2d 479
(1972).

There is no constitutionally
guaranteed illimitable right to drive
upon highways as the right to drive
may be regulated by the lawful exercise
of the police power in the interest of the
public health, safety, and welfare.
Campbell v. State, 176 Colo. 202, 491
P.2d 1385 (1971).

But such limitations must
be necessary for public welfare. One
of the essential elements of property is
the right to its unrestricted use and
enjoyment, and that use cannot be
interfered with beyond what is
necessary to provide for the welfare
and general security of the public.
Wright v. City of Littleton, 174 Colo.
318, 483 P.2d 953 (1971).

Exercise of police power
extends to so dealing with conditions
when they arise as to promote the
general welfare of the people. Colby v.
Bd. of Adjustment, 81 Colo. 344, 255
P. 443 (1927).

And reasonable. There are
certain “essential attributes of property”
which  cannot be  unreasonably
infringed upon by legislative action.
Colo. Anti-Discrimination Comm'n v.
Case, 151 Colo. 235, 380 P.2d 34
(1962).

The regulation and control of
traffic upon the public highways is a
matter which has a definite relationship
to the public safety, and the general
assembly has authority to establish
reasonable standards of fitness and
competence to drive a motor vehicle
which a citizen must possess before he
drives a car upon the public highway.
People v. Nothaus, 147 Colo. 210, 363
P.2d 180 (1961).

Municipal zoning ordinances
are constitutional in principle as a valid
exercise of the police power when
reasonably related to public health,
safety, morals, or general welfare.
Wright v. City of Littleton, 174 Colo.
318, 483 P.2d 953 (1971).
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Limitation may be judicial.
It is the solemn responsibility of the
judiciary to fashion a remedy for the
violation of a right which is truly
"inalienable” in the event that no
remedy has been provided by
legislative enactment. Colo.
Anti-Discrimination Comm'n v. Case,
151 Colo. 235, 380 P.2d 34 (1962).

Absent legislative action,
judicial control may be imposed to
protect a citizen from what might
develop upon its facts to be an
unconstitutional invasion of his right of
privacy. Davidson v. Dill, 180 Colo.
123, 503 P.2d 157 (1972).

Term “property" includes
right to make full use of property.
The term ‘“property”, within the
meaning of the due process clause,
includes the right to make full use of
the property which one has the
inalienable right to acquire. People v.
Nothaus, 147 Colo. 210, 363 P.2d 180
(1961).

Motor vehicle is property
and a person cannot be deprived of
property without due process of law.
People v. Nothaus, 147 Colo. 210, 363
P.2d 180 (1961).

Right to  return  of
fingerprints and photographs upon
acquittal. The right of an individual,
absent a compelling showing of
necessity by the government, to the
return of his fingerprints and
photographs, upon an acquittal, is a
fundamental right implicit in the
concept of ordered liberty. Davidson v.
Dill, 180 Colo. 123, 503 P.2d 157
(1972).

Right to practice learned
profession is "'valuable right". Prouty
v. Heron, 127 Colo. 168, 255 P.2d 755
(1953).

And cannot be denied
without notice and hearing. Where
the state confers a license upon an
individual to practice a profession,
trade, or occupation, such license
becomes a valuable personal right
which cannot be denied or abridged in
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any manner except after due notice and
a fair and impartial hearing before an
unbiased tribunal. Prouty v. Heron, 127
Colo. 168, 255 P.2d 755 (1953).

Pursuit of any legitimate
trade or business is protected right.
The right to pursue any legitimate
trade, occupation, or business is a
natural, essential, and inalienable right,
and is protected by our constitution.
Olin  Mathieson Chem. Corp. V.
Francis, 134 Colo. 160, 301 P.2d 139
(1956).

But not right to conduct
business inimical to public morals.
This section does not confer upon the
citizen a constitutional right to conduct
a business which may be inimical to the
public morals, such as the use of
pinball machines as gambling devices.
Bunzel v. City of Golden, 150 Colo.
276, 372 P.2d 161 (1962).

Ample evidence of
defendants’ mistreatment and
neglect of cattle supported trial
court's decision to permanently
enjoin defendants from owning,
managing, controlling, or otherwise
possessing livestock. The permanent
injunction was not overly broad in light
of the undisputed facts. Nor did the
injunction violate defendants' due
process rights under the state's
constitution and the United States
constitution because the injunction
served the legitimate public interest of
protecting livestock from mistreatment
and neglect. Stulp v. Schuman, 2012
COA 144, P3d_ .

Commercial door-to-door
solicitation. A ban on commercial
door-to-door  solicitation does not
unconstitutionally prohibit legitimate
business interests. May v. People, 636
P.2d 672 (Colo. 1981).

Right to use roads and
highways. Every citizen has an
inalienable right to make use of the
public highways of the state; every
citizen has full freedom to travel from
place to place in the enjoyment of life
and liberty. People v. Nothaus, 147
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Colo. 210, 363 P.2d 180 (1961).

Every citizen has the right to
go freely on the streets at any hour of
the day or night, provided he is there
for a legitimate purpose, such as any
legitimate  business or  pleasure.
Dominguez v. City & County of
Denver, 147 Colo. 233, 363 P.2d 661
(1961).

Not unlimited. There is no
constitutionally guaranteed illimitable
right to drive upon highways. People v.
Brown, 174 Colo. 513, 485 P.2d 500
(1971), appeal dismissed, 404 U.S.
1007, 92 S. Ct. 671, 30 L. Ed. 2d 656
(1972) (upholding constitutionality of
implied consent law).

Although no revocation of
right to drive without notice or
opportunity to be heard. When a
citizen meets reasonable standards of
fitness and competence to drive a motor
vehicle, he has a right to continue in the
full enjoyment of that right until by due
process of law it is established that by
reason of abuse or other just cause it is
reasonably necessary in the interest of
the public safety to deprive him of the
right; such action cannot be taken
without notice to the party affected and
without an opportunity for him to be
heard on the question of whether
sufficient grounds exist to warrant a
revocation of his right to drive a
motor vehicle upon the highways of the
state. People v. Nothaus, 147 Colo.
210, 363 P.2d 180 (1961).

It is not an invasion of
privacy to remind one of his
obligations be they legal or moral.
Tollefson v. Safeway Stores, Inc., 142
Colo. 442, 351 P.2d 274 (1960).

Unless accompanied by
harassment, etc. The right to privacy
is not invaded when debtor or debtor's
employer is reminded of debtor's
obligation, unless accompanied by a
campaign of continuous harassment or
an attempt to vilify or expose employee
to public ridicule or lose his
employment.  Tollefson v. Safeway
Stores, Inc., 142 Colo. 442, 351 P.2d
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274 (1960).

Right to acquire a home
unfettered by discrimination. As an
unenumerated inalienable right, a man
has the right to acquire one of the
necessities of life, a home for himself
and those dependent upon him,
unfettered by discrimination against
him on account of his race, creed, or
color.  Colo.  Anti-Discrimination
Comm'n v. Case, 151 Colo. 235, 380
P.2d 34 (1962).

Natural parent's rights not
violated in stepparent adoption.
Requiring only a showing that the
natural parent has failed without cause
to provide reasonable support for a
child for one year or more when
termination of a natural parent's rights
is sought in a stepparent adoption does
not violate the natural parent's
constitutional  rights.  Buder  v.
Reynolds, 175 Colo. 28, 486 P.2d 432
(1971).

Right to choose family
relationship is  liberty interest
protected by the constitution. In re
Hartley, 886 P.2d 665 (Colo. 1994).

Child's liberty interest in
family  relationships  adequately
protected through guardian ad litem.
In re Hartley, 886 P.2d 665 (Colo.
1994).

Freedom of movement of
juvenile not fundamental right.
Juvenile's liberty interest in freedom of
movement is not a fundamental right
and ordinance prohibiting loitering by
juveniles does not unconstitutionally
infringe upon liberty interest where
ordinance was narrowly drawn and
state interests justified juvenile curfew.
People in Interest of J.M., 768 P.2d 219
(Colo. 1989).

There was no violation of
the right guaranteed by this section
due to the murder of a woman by her
husband in a county justice center.
Duong v. Arapahoe County Comm'rs,
837 P.2d 226 (Colo. App. 1992).

Section concerns only rights
existing under substantive law. This
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section and sections 6 and 25 of this
article relating to inalienable rights and
the guarantee of judicial process for the
protection thereof concern only rights
existing under the substantive law.
Faber v. State, 143 Colo. 240, 353 P.2d
609 (1960), criticized, Evans v. Bd. of
County Comm'rs, 174 Colo. 97, 482
P.2d 968 (1971).

And not violated by rule of
governmental immunity. This section
and sections 6 and 25 of this article are
not violated by application of the rule
that the state and its instrumentalities
are not liable in tort actions. Faber v.
State, 143 Colo. 240, 353 P.2d
609(1960), criticized, Evans v. Bd. of
County Comm'rs, 174 Colo. 97, 482
P.2d 968 (1971).

Applied in Strickler v. City
of Colo. Springs, 16 Colo. 61, 26 P.
313 (1891); Robertson v. People , 20
Colo. 279, 38 P. 326 (1894); In re
Morgan, 26 Colo. 415, 58 P. 1071
(1899); Shapter v. Pillar, 28 Colo.
209, 63 P. 302 (1900); Bland v. People,
32 Colo. 319, 76 P. 359 (1904);
Willison v. Cooke, 54 Colo. 320, 130
P. 828 (1913); Rhinehart v. Denver &
R.G.R.R., 61 Colo. 369, 158 P. 149
(1916); City of Delta v. Charlesworth,
64 Colo. 216, 170 P. 965 (1918);
People v. Sandy, 70 Colo. 558, 203 P.
671 (1922); Warner v. People, 71 Colo.
559, 208 P. 459 (1922); Milliken v.
O'Meara, 74 Colo. 475, 222 P. 1116
(1924); Averch v. City & County of
Denver, 78 Colo. 246, 242 P. 47
(1925); Driverless Car Co. V.
Armstrong, 91 Colo. 334, 14 P.2d 1098
(1932); In re Interrogatories of
Governor, 97 Colo. 587, 52 P.2d 663
(1936); S.H. Kress & Co. v. Johnson,
16 F. Supp. 5 (D. Colo. 1936); Pub.
Utils. Comm'n v. Manley, 99 Colo.
153, 60 P.2d 913 (1936); Rinn v.
Bedford, 102 Colo. 475, 84 P.2d 827
(1938); Rosenbaum v. City & County
of Denver, 102 Colo. 530, 81 P.2d 760
(1938); Smith Bros. Cleaners & Dyers
v. People ex rel. Rogers, 108 Colo. 449,
119 P.2d 623 (1941); Potter .
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Armstrong, 110 Colo. 198, 132 P.2d
788 (1942); Jackson v. City of
Glenwood Springs, 122 Colo. 323, 221
P.2d 1083 (1950); Vogts v. Guerrette,
142 Colo. 527, 351 P.2d 851 (1960);
City of Colo. Springs v. Kitty Hawk
Dev. Co., 154 Colo. 535, 392 P.2d 467
(1964); Wigington v. State Home &

Training Sch., 175 Colo. 159, 486 P.2d
417 (1971); People in Interest of
T.F.B., 199 Colo. 474, 610 P.2d 501
(1980); People in Interest of Baby Girl
D., 44 Colo. App. 192, 610 P.2d 1086
(1980); Martinez v. Winner, 548 F.
Supp. 278 (D. Colo. 1982); Allstate v.
Feghali, 814 P.2d 863 (Colo. 1991)

Section 4. Religious freedom. The free exercise and enjoyment of
religious profession and worship, without discrimination, shall forever hereafter
be guaranteed; and no person shall be denied any civil or political right,
privilege or capacity, on account of his opinions concerning religion; but the
liberty of conscience hereby secured shall not be construed to dispense with
oaths or affirmations, excuse acts of licentiousness or justify practices
inconsistent with the good order, peace or safety of the state. No person shall be
required to attend or support any ministry or place of worship, religious sect or
denomination against his consent. Nor shall any preference be given by law to
any religious denomination or mode of worship.

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 29.

Cross references: For separation of church and state in education, see 88 7 and

8 of article 1X of this constitution.

ANNOTATION

Law reviews. For article,
"Legality of the Denver Housing
Authority”, see 12 Rocky Mt. L. Rev.
30 (1939). For article, "Fearing Hell as
Essential to Validity of Affidavit", see
18 Dicta 144 (1941). For note,
"Impeachment  of  Non-Religious
Witnesses"”, see 13 Rocky Mt. L. Rev.
336 (1941). For article, "The Right to
Practice Law As Dependent on Fear of
Hell", see 19 Dicta 206 (1942). For
comment, "Mueller v. Allen: Clarifying
or Confusing Establishment Clause
Analysis of State Aid to Public
Schools?", see 61 Den. L.J. 877 (1984).
For article, "Constitutional Law",
which discusses Tenth Circuit decisions
dealing with freedom of religion, see
62 Den. U. L. Rev. 98 (1985). For
article, "Constitutional Law", which
discusses Tenth  Circuit decisions
dealing with freedom of religion, see
63 Den. U. L. Rev. 247 (1986). For
article, "Pronouncements of the U. S.
Supreme Court Relating to the
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Criminal Law Field: 1985-1986",
which discusses a case relating to the
establishment clause and vocational
aid, see 15 Colo. Law. 1558 (1986).
For article, "Fundamentalist Christians,
the Public Schools and the Religion
Clauses", see 66 Den. U. L. Rev. 289
(1989).

Purpose of provision. One
of the main evils that the federal and
state constitutional religion clauses
seek to prevent is the oppression that a
sectarian majority may visit upon
citizens with unpopular beliefs. Conrad
v. City & County of Denver, 656 P.2d
662 (Colo. 1982).

Construction in light of
conditions prevailing when section
framed. The language in this section
must be construed in light of conditions
prevailing at the time it was framed and
in the practice, usage and
understanding of that time. People ex
rel. Vollmar v. Stanley, 81 Colo. 276,
255 P. 610 (1927); Americans United
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for Separation of Church & State Fund,
Inc. v. State, 648 P.2d 1072 (Colo.
1982).

With each clause construed
separately. Each clause of this section
and 88 7 and 8 of art. IX, Colo. Const.
must be construed separately. People ex
rel. Vollmar v. Stanley, 81 Colo. 276,
255 P. 610 (1927).

Restriction  under  this
section should not be greater than
under federal constitution. Since it is
the duty of the state courts to uphold
and support the constitution of the
United States, as construed by the
highest judicial tribunal of the country,
the state supreme court should not
construe  the state  constitutional
guarantee of religious freedom as
permitting a restriction on the free
exercise of religion that would be
contrary to the federal constitution as
so interpreted, unless required by the
plain language thereof so to do. Zavilla
v. Masse, 112 Colo. 183, 147 P.2d 823
(1944).

Similarity to federal
constitution. Although the provisions
of this section are considerably more
specific than the establishment clause
of the first amendment, they embody
the same values of free exercise and
governmental noninvolvement secured
by the religious clauses of the first
amendment.  Americans United for
Separation of Church & State Fund,
Inc. v. State, 648 P.2d 1072 (Colo.
1982); Conrad v. City & County of
Denver, 656 P.2d 662 (Colo. 1982).

However, determination of
the first amendment challenge will
not necessarily be dispositive of the
state constitutional question. Conrad v.
City & County of Denver, 656 P.2d
662 (Colo. 1982).

State must justify
infringements on free exercise. When
regulating religious conduct the state
may be challenged to justify its
infringement of the totally free exercise
of religion. Pillar of Fire v. Denver
Urban Renewal Auth., 181 Colo. 411,
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509 P.2d 1250 (1973).

State burden on free
exercise of religion. Should the state
burden the free exercise of religion, it
must do so in the least restrictive
available way to achieve a compelling
state interest. The tension between
economic  considerations and the
United States  Constitution  first
amendment rights must be resolved in
favor of the latter. Engraff v. Indus.
Comm'n, 678 P.2d 564 (Colo. App.
1983).

The application of § 8-73-108
of the Colorado Employment Security
Act unduly restricted claimant's free
exercise of religion. Engraff v. Indus.
Comm'n, 678 P.2d 564 (Colo. App.
1983).

To merit protection of free
exercise clause, religious belief must
be sincerely held and must be rooted in
religious beliefs and not in purely
secular philosophical concerns. In re
Hoyt, 742 P.2d 963 (Colo. App. 1987).

Trier of fact may determine
whether belief is sincerely held as a
religious belief without violating the
first amendment and trial court
properly found that child support
obligor's refusal to disclose social
security number to potential employers
was not sincerely held as a religious
belief. In re Hoyt, 742 P.2d 963 (Colo.
App. 1987).

Free exercise clause of the
first amendment did not provide
defense to church counselor in tort
action by minor for inappropriate
touching during counseling session
nor did it prohibit the admission of
certain testimony where minister
failed to assert a sincere religious belief
for his use of therapeutic massage with
counselees. Bear Valley Church of
Christ v. DeBose, 928 P.2d 1315 (Colo.
1996).

First amendment's free
exercise clause is not violated when
liability is imposed on church
counselor based on sufficient evidence
that counselor touched minor counselee
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inappropriately for personal purposes,
as opposed to religious purposes.
DeBose v. Bear Valley Church of
Christ, 890 P.2d 214 (Colo. App.
1994), rev'd on other grounds, 928 P.2d
1315 (Colo. 1996).

For standing to enforce
rights under this provision, see
Conrad v. City & County of Denver,
656 P.2d 662 (Colo. 1982).

Plaintiffs in this state
benefit from a relatively broad
definition of standing, unlike the
narrower federal test. To have either
taxpayer or general standing in this
state, the plaintiff must show that he or
she has suffered (1) an injury-in-fact to
(2) a legally protected interest. To
assess the injury-in-fact, the courts
accept a plaintiff's allegations set forth
in the complaint as true. The injury
may be tangible or intangible. The
second prong -- a legally protected
interest -- is an exercise in judicial
restraint, intended to promote judicial
efficiency and economy. Taxpayers
may bring a claim that proclamations of
a day of prayer issued by governors
from 2004 to 2009 violate the
preference clause. Freedom from
Religion Found., Inc. v. Hickenlooper,
2012 COAB81, _ P.3d_ .

Preference clause prohibits
any preferential treatment. While a
preference may survive a federal
establishment clause challenge if
justified by, and closely tailored to the
furtherance of, a  compelling
governmental interest, the preference
clause in this provision flatly prohibits
any preferential treatment cognizable
under the Colorado Constitution.
Conrad v. City & County of Denver,
656 P.2d 662 (Colo. 1982).

The establishment clause of
the federal constitution, as
interpreted by the supreme court
and applied to the state through the
fourteenth amendment, prohibits a
government  from  aiding or
preferring all religions, not just from
preferring one religion or sect over
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another. Freedom from Religion Found.
v. State, 872 P.2d 1256 (Colo. App.
1993), rev'd on other grounds, 898 P.2d
1013 (Colo. 1995).

Three-pronged test for
determining whether government
action towards religion is within the
permitted boundaries of the
establishment clause neutrality: (1) The
statute must have a secular legislative
purpose; (2) its principal or primary
effect must be one that neither
advances nor inhibits religion; and (3)
the statute must not foster an excessive
government entanglement with
religion. Young Life v. Division of
Emp. & Training, 650 P.2d 515 (Colo.
1982); Freedom from Religion Found.
v. State, 872 P.2d 1256 (Colo. App.
1993), rev'd on other grounds, 898 P.2d
1013 (Colo. 1995); Catholic Health
Initiatives Colo. v. City of Pueblo, 207
P.3d 812 (Colo. 2009).

The first two parts of the
three-pronged test have undergone
some clarification as a result of the
supreme court's decision in Lynch v.
Donnelly, 465 U.S. 668, 104 S. Ct.
1355, 79 L. Ed. 2d 604 (1984). This
involves further analysis of whether a
government's actions can be interpreted
as endorsement or disapproval of
religion, considering two factors: (1)
What message did the government
intend to convey; and (2) what message
do the government's actions actually
convey to a reasonable person. Both the
intended and actual message must be
secular to pass constitutional muster.
Freedom from Religion Found. v. State,
872 P.2d 1256 (Colo. App. 1993), rev'd
on other grounds, 898 P.2d 1013 (Colo.
1995).

Proclamations of a day of
prayer issued by governors from
2004 to 2009 violate the preference
clause because the predominant
purpose of these proclamations is to
advance religion and they thus
constitute preferential treatment to
religion in general. Looking through
the eyes of a reasonable observer, the
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proclamations have the primary effect
of promoting religion because they
send the unequivocal message that the
governor endorses the religious
expressions embodied therein and thus
promotes religion over nonreligion.
Freedom from Religion Found., Inc. v.
Hickenlooper, 2012 COA 81, __ P.3d

Tax incentives that inure
only to the benefit of religious
organizations solely by virtue of their
religious nature violate the
establishment clause. Catholic Health
Initiatives Colo. v. City of Pueblo, 207
P.3d 812 (Colo. 2009).

The first amendment of the
federal constitution requires
Colorado courts to resolve church
property disputes by applying
"neutral  principles of  law",
independent of ecclesiastical
doctrine, while respecting the free
exercise rights of members of a
religious association. Wolf v. Rose Hill
Cemetery Ass'n, 832 P.2d 1007 (Colo.
App. 1991).

Church property is private
property which can be taken by
eminent domain for paramount public
use. Pillar of Fire v. Denver Urban
Renewal Auth., 181 Colo. 411, 509
P.2d 1250 (1973).

Balancing of governmental
and church rights. In condemnation
proceedings the right of a church to
retain its property must be balanced
against the governmental authority
inherent in urban renewal planning.
Pillar of Fire v. Denver Urban Renewal
Auth., 181 Colo. 411, 509 P.2d 1250
(1973); Order of Friars Minor of
Province of Most Holy Name v.
Denver Urban Renewal Auth., 186
Colo. 367, 527 P.2d 804 (1974).

And condemnation only if
substantial public interest. Only after
a hearing and upon finding that there is
a substantial public interest involved
which cannot be accomplished through
any other reasonable means can the
court proceed with condemnation of
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church property. Order of Friars Minor
of Province of Most Holy Name v.
Denver Urban Renewal Auth., 186
Colo. 367, 527 P.2d 804 (1974).

Urban renewal is
substantial state interest that can
justify taking property dedicated to
religious uses. Pillar of Fire v. Denver
Urban Renewal Auth., 181 Colo. 411,
509 P.2d 1250 (1973).

Use of public funds to
support religion. This provision
prohibits the use of public funds for the
support or preference of one religion to
the exclusion of all others. Conrad v.
City & County of Denver, 656 P.2d
662 (Colo. 1982).

City and county officials
entitled to qualified immunity in 42
U.S.C. § 1983 suit alleging that their
holding of catholic services at a state
park and using state funds for papal
visit constituted the promotion of
religion. Freedom from Religion
Found. v. Romer, 921 P.2d 84 (Colo.
App. 1996).

Police, sanitation, and
related public services to support
participants' rights to free speech or
the free exercise of religion are
legitimate functions of government.
Freedom from Religion Found. v.
Romer, 921 P.2d 84 (Colo. App. 1996).

Zoning regulations
precluding construction of church
building in agricultural zone did not
deny due process to the church or
regulate religious beliefs of the church.
Messiah Baptist Church v. County of
Jefferson, Colo., 697 F. Supp. 396 (D.
Colo. 1987), aff'd, 859 F.2d 820 (10th
Cir. 1988), cert. denied, 490 U.S. 1005,
109 S. Ct. 1638, 104 L. Ed. 2d 154
(1989).

"Place of worship™, as used
in this section, means a place set apart
for such use. People ex rel. Vollmar v.
Stanley, 81 Colo. 276, 255 P. 610
(1927).

School house is not "place
of worship". People ex rel. Vollmar v.
Stanley, 81 Colo. 276, 255 P. 610
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(1927).

"Preference’. That clause in
this section reading, "nor shall any
preference be given by law to any
religious denomination or mode of
worship”, refers only to legislation for
the benefit of a denomination or mode
of worship. People ex rel. Vollmar v.
Stanley, 81 Colo. 276, 255 P. 610
(1927); overruled to the extent that it is
inconsistent with the establishment
clause standards set forth in Abington
Sch. Dist. v. Schempp (374 U.S. 203,
83 S. Ct. 1560, 10 L. Ed. 2d 844
(1963)), Conrad v. City & County of
Denver, 656 P.2d 662 (Colo. 1982).

Nativity scene on city and
county building did not violate
preference clause of this section where
purpose was secular, the primary effect
of display was not to advance religion,
and there was no evidence of extensive
government entanglement with
religion. Conrad v. Denver, 724 P.2d
1309 (Colo. 1986).

If an admittedly religious
symbol is maintained on public
property, such maintenance will be
considered an endorsement of the
religious theme of the symbol unless
it is displayed in association with other,
secular symbols or figures from which
an overall secular message can be
discerned by the reasonable observer.
Allegheny County v. Greater Pittsburgh
ACLU, 492 U.S. 573, 109 S. Ct. 3086,
106 L. Ed. 2d 472 (1989).

Content and setting of ten
commandments monument
neutralize its religious character so
that it neither endorses nor
disapproves of religion. State v.
Freedom from Religion Found., 898
P.2d 1013 (Colo. 1995), cert. denied,
516 U.S. 1111, 116 S. Ct. 909, 133 L.
Ed. 2d 841 (1996).

It would be inappropriate
to credit religious involvement by the
state in every message of historical or
solemn  significance in  which
religious precepts may be attributed
to words and symbols. State v.
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Freedom from Religion Found., 898
P.2d 1013 (Colo. 1995), cert. denied,
516 U.S. 1111, 116 S. Ct. 909, 133 L.
Ed. 2d 841 (1996).

Reading of Bible in public
schools  does not  constitute
preference to a religious denomination
contrary to this section. People ex rel.
Vollmar v. Stanley, 81 Colo. 276, 255
P. 610 (1927), overruled to the extent
that it is inconsistent with the
establishment clause standards set forth
in Abington Sch. Dist. v. Schempp,
(374 U.S. 203, 83 S. Ct. 1560, 10 L.
Ed. 2d 844 (1963)), Conrad v. City &
County of Denver, 656 P.2d 662 (Colo.
1982).

Educational grant program
not compulsory support for sectarian
institution. An educational grant
program, available to students at both
public and private institutions, does not
amount to a form of compulsory
support for sectarian institutions.
Americans United for Separation of
Church & State Fund, Inc. v. State, 648
P.2d 1072 (Colo. 1982).

Public improvements may
be required of church. The
requirement that a church construct,
pay for, and dedicate public
improvements, necessitated by its
expansion, is not a violation of freedom
of religion guaranteed by the
constitution. Bethlehem Evangelical
Lutheran Church v. City of Lakewood,
626 P.2d 668 (Colo. 1981).

Employment. No person
may constitutionally be put in the
dilemma of choosing  between
employment and religion. Pinsker v.
Joint Dist. No. 28J, 554 F. Supp. 1049
(D. Colo. 1983).

Decisions by church
judicatory and its officials
concerning the essential
qualifications of clergy, although
affecting civil rights, must be accepted
as conclusive. Van Osdol v. Vogt, 892
P.2d 402 (Colo. App. 1994), aff'd, 908
P.2d 1122 (Colo. 1996).

Court lacks subject matter
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jurisdiction over minister's claim
against church for compensation not
paid where resolution of the claim
would require the court to determine
whether the minister adequately
performed his ecclesiastical duties.
Jones v. Crestview S. Baptist Church,
192 P.3d 571 (Colo. App. 2008).

First amendment interests
in protecting the sanctity of church
decisions with regard to one of its
ministers prohibits review by secular
court in intentional tort action. Van
Osdol v. Vogt, 892 P.2d 402 (Colo.
App. 1994), aff'd, 908 P.2d 1122 (Colo.
1996).

Medical treatment of minor
not prohibited. An interpretation of §
19-1-114 to allow conventional medical
treatment of a minor does not violate
the free exercise of religion clauses of
the first amendment of the United
States Constitution or of this section.
People in Interest of D.L.E., 645 P.2d
271 (Colo. 1982).

The right to practice religion
freely does not include the right or
liberty to expose the community or a
child to ill health or death. People in
Interest of D.L.E., 645 P.2d 271 (Colo.
1982).

Valid and neutral law of
general applicability which prohibits
unlicensed legal representation does not
impermissibly impinge upon right to
free exercise of religion. People v.
LaPorte Church of Christ, 830 P.2d
1150 (Colo. App. 1992).

Application  of  neutral
principles analysis to  resolve
ownership dispute of local church's
property did not preclude court from
considering documents that intertwined
religious  concepts  with  matters
otherwise relevant to dispute as long as
court deferred to church's authoritative
resolution of any doctrinal issue
necessarily involved in interpreting or
applying provisions of such documents.
Bishop and Diocese of Colo. v. Mote,
716 P.2d 85 (Colo. 1986), cert. denied,
479 U.S. 826, 107 S. Ct. 102, 93 L. Ed.
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2d 52 (1986).

The first amendment's
establishment clause does not
prohibit liability of a church
counselor and the counselor's church
based on conduct occurring during
counseling sessions. DeBose v. Bear
Valley Church of Christ, 890 P.2d 214
(Colo. App. 1994), rev'd on other
grounds, 928 P.2d 1315 (Colo. 1996).

Although civil courts of this
country have accepted jurisdiction to
resolve, by applying equitable
principles, burial and reinterment
disputes which have traditionally been
resolved by ecclesiastical courts, their
authority is  limited by the
establishment clause of the first
amendment. Wolf v. Rose Hill
Cemetery Ass'n, 832 P.2d 1007 (Colo.
App. 1991).

Consistent with the first
and fourteenth amendments, civil
courts have properly resolved church
property disputes by applying
"neutral principles of law"",
independent of ecclesiastical doctrine,
while respecting the free exercise rights
of members of a religious association.
Accordingly, where trial court's
holdings were erroneously based on the
resolution of conflicting theological
principles  inconsistent  with  the
establishment clause, the judgment
entered could not stand. Wolf v. Rose
Hill Cemetery Ass'n, 832 P.2d 1007
(Colo. App. 1991).

Upon determining trust was
not imposed on disputed church
property for benefit of national or state
church  organizations, court must
inquire further regarding
decision-making procedures concerning
use of church property by local church
as long as such inquiry does not require
resolutions of disputed issues of
religious  doctrine. Bishop and
Diocese of Colo. v. Mote, 716 P.2d 85
(Colo. 1986), cert. denied, 479 U.S.
826, 107 S. Ct. 102, 93 L. Ed. 2d 52
(1986).

First amendment to U.S.
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Constitution does not grant religious
organizations absolute immunity
from tort liability. Liability can attach
for breach of fiduciary duty, negligent
hiring, and supervision. Application of
a secular standard to secular conduct
that is tortious is not prohibited by the
Constitution. If facts do not require
interpreting or weighing  church
doctrine and neutral principles of law
can be applied, first amendment is not a
defense. Moses v. Diocese of Colo.,
863 P.2d 310 (Colo. 1993), cert.
denied, 511 U.S. 1137, 114 S. Ct. 2153,
128 L. Ed. 2d 880 (1994).

For considerations when
court is called upon to balance
religious beliefs and the best interests
of the child in custody disputes, see
In re Short, 698 P.2d 1310 (Colo.
1985).

Order of district court
expressly allowing  noncustodial
grandparent to take children to
church, contrary to wishes of
custodial parent, is unconstitutional.
Absent evidence of risk to child's
physical or mental health, right of
custodial parent to determine child's
religious training may not be infringed,
even if parent chooses to provide no
religious instruction at all. In re
Oswald, 847 P.2d 251 (Colo. App.
1993).

Permanent orders
restriction on religious upbringing of
minor child in dissolution of
marriage unconstitutional. Permanent
orders in a dissolution of marriage
action that adopted the special
advocate's recommendation to place a
restriction on the mother's right to
influence her child's upbringing, absent
a finding of substantial harm to the

child, violate the mother's
constitutional right to free exercise of
religion. In re McSoud, 131 P.3d 1208
(Colo. App. 2006).

Absent a clear showing of
substantial harm to the child, a
parent who does not have
decision-making  authority  with
respect to religion nevertheless
retains a constitutional right to
educate the child in that parent's
religion. However, harm to the child
will be found if one parent disparages
the other parent's religion, thus
justifying a limitation on that parent's
right to religious education of the child.
In re McSoud, 131 P.3d 1208 (Colo.
App. 2006).

In the absence of a
demonstrated harm to the child, the
best interests of the child standard is
insufficient to serve as a compelling
state interest that overrules the parents'
fundamental rights to freedom of
religion. In re McSoud, 131 P.3d 1208
(Colo. App. 2006).

"Joint selection of schools™
provisions in separation agreement is
unenforceable because it forces the
court to determine the abstract
propriety of sending child to a school
of a particular religion, a determination
which would be repugnant to the free
exercise clauses of both the United
States and Colorado constitutions.
Griffin v. Griffin, 699 P.2d 407 (Colo.
1985).

Applied in Smith v. People,
51 Colo. 270, 117 P. 612 (1911); City
of Delta v. Charlesworth, 64 Colo. 216,
170 P. 965 (1918); People in Interest of
D.L.E., 200 Colo. 244, 614 P.2d 873
(1980).

Section 5. Freedom of elections. All elections shall be free and open;
and no power, civil or military, shall at any time interfere to prevent the free

exercise of the right of suffrage.

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 29.
Cross references: For suffrage and elections, see article VII of this
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constitution.

ANNOTATION

This section means that
every qualified elector shall have an
equal right to cast a ballot for the
person of his own selection, and that no
act shall be done by any power, civil or
military, to prevent it. Such is the
mandate and spirit of the constitution,
and it thereby vests in the elector a
constitutional right of which he cannot
lawfully be deprived by any
governmental power. Littlejohn v.
People, 52 Colo. 217, 121 P. 159
(1912).

Right to vote deemed
fundamental right. The right to vote is
at the core of our constitutional system
and is a fundamental right of every
citizen. Jarmel v. Putnam, 179 Colo.
215, 499 P.2d 603 (1972).

Right to wvote is a
fundamental right of the first order
guaranteed by the federal constitution
and this section of the Colorado
Constitution. Meyer v. Lamm, 846 P.2d
862 (Colo. 1993).

And there must be no
discrimination between citizens with
respect to that right, even as to a
recent arrival, except for a compelling
state interest which cannot be
reasonably protected in any other way.
Jarmel v. Putnam, 179 Colo. 215, 499
P.2d 603 (1972).

A state's regulatory
interests  will generally justify
reasonable, nondiscriminatory

restrictions on the rights of voters.
Bruce v. City of Colo. Springs, 971
P.2d 679 (Colo. App. 1998).

General assembly may
reasonably restrict, but cannot deny,
right to vote. While it cannot be
questioned that the general assembly
has the power to prescribe reasonable
restrictions under which the right to
vote may be exercised, nevertheless,
such restrictions must be in the nature
of regulations and cannot extend to the
denial of the franchise itself. Littlejohn
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v. People, 52 Colo. 217, 121 P. 159
(1912).

Nor unnecessarily impede
free exercise. The general assembly
has no constitutional power to restrain
or abridge the right, or unnecessarily to
impede its free exercise. Under the
pretense of regulation the right of
suffrage must be left untrammeled by
any provisions or even rules of
evidence that may injuriously or
necessarily impair it, and so the citizen
cannot forfeit the right except by his
own neglect or by such peculiar
accidents as are not attributable to the
law itself. Littlejohn v. People, 52
Colo. 217, 121 P. 159 (1912).

Test for inclusion of
legislation  within  inhibition  of
section. The test is whether the effect
of the legislation is to deny the
franchise, or render its exercise so
difficult and inconvenient as to amount
to a denial. If the elector is deterred
from the exercise of his free will by
means of any influence whatever,
although there be neither violence nor
physical coercion, it is not “the free
exercise of the right of suffrage”, and
comes clearly within the inhibition of
this section. Littlejohn v. People, 52
Colo. 217, 121 P. 159 (1912).

The Mail Ballot Election
Act is constitutional because there is a
compelling state interest in encouraging
increased voter participation and mail
ballot elections serve to meet that
interest. Bruce v. City of Colo. Springs,
971 P.2d 679 (Colo. App. 1998).

In determining the
constitutionality of ballot access
restrictions, the court will balance the
injury to the individual as a result of
such restrictions against the precise
interests of the state in imposing such
restrictions. Colo. Libertarian Party v.
Sec'y of State, 817 P.2d 998 (Colo.
1991), cert. denied, 503 U.S. 985, 112
S. Ct. 1670, 118 L. Ed. 2d 390 (1992);
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Brown v. Davidson, 192 P.3d 415
(Colo. App. 2006).

If a restriction of rights is
severe, it may be upheld only if it is
narrowly tailored to advance a
compelling state interest. If a restriction
is reasonable and nondiscriminatory,
however, the state's important
regulatory interests are generally
sufficient to justify the restriction.
Brown v. Davidson, 192 P.3d 415
(Colo. App. 2006).

Threats, force, etc. not
essential for intimidation of voter.
Neither threats, force nor actual bodily
hurt or restraint is essential to make out
a case of intimidation of the voter. The
constitutional provision and the spirit
of our institutions demand that the
mind of the electors shall be free to
exercise the elective franchise as the
individual voters may see fit. Neelley v.
Farr, 61 Colo. 485, 158 P. 458 (1916).

Intimidation by private or
public interests. There can be no free
and open election in precincts where
the legitimate activity of a political
organization is interfered with and its
members excluded either by private
interests or public agencies, or by the
cooperation of both. Neelley v. Farr, 61
Colo. 485, 158 P. 458 (1916).

Municipal charter
amendment held prohibited by
section. Where a purported amendment
of a municipal charter makes no
provision for the exercise of the right of
a qualified elector to cast a ballot for a
person of his own selection guaranteed
by the state constitution and in fact
strips the electorate of it, its submission
constitutes an attempt to exercise a
power not conferred by art. XX, Colo.

Const., but expressly prohibited by § 1
of art. VII, Colo. Const.,, and this
section. People ex rel. Walker v.
Stapleton, 79 Colo. 629, 247 P. 1062
(1926).

But not restraint on county
clerk from certifying fraudulent
registration lists. The granting of an
injunction to restrain a county clerk
from certifying fraudulent and fictitious
registration lists to the election judges
does not violate this section. Aichele v.
People ex rel. Lowry, 40 Colo. 482, 90
P. 1122 (1907).

The one-year unaffiliation
requirement of § 1-4-801 does not
unconstitutionally restrict access to
the ballot because it is necessary to
preserve the integrity of Colorado's
balloting process and it does not
unnecessarily or unfairly impinge on a
prospective candidate's right of access
to the ballot. Colo. Libertarian Party v.
Sec'y of State, 817 P.2d 998 (Colo.
1991), cert. denied, 503 U.S. 985, 112
S. Ct. 1670, 118 L. Ed. 2d 390 (1992).

For discussion of standard
of review to be applied to restrictions
on the freedom of association, see
MacGuire v. Houston, 717 P.2d 948
(Colo. 1986).

For court's refusal to
construe this section more broadly
than similar provisions in U.S.
Constitution, see  MacGuire V.
Houston, 717 P.2d 948 (Colo. 1986).

Applied in People ex rel.
Miller v. Tool, 35 Colo. 225, 86 P. 224,
(1905); Spelts v. Klausing, 649 P.2d
303 (Colo. 1982); Lujan v. Colo. State
Bd. of Educ., 649 P.2d 1005 (Colo.
1982).

Section 6. Equality of justice. Courts of justice shall be open to every
person, and a speedy remedy afforded for every injury to person, property or
character; and right and justice should be administered without sale, denial or

delay.

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 29.
Cross references: For rights of a defendant in criminal prosecutions, see § 16
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of this article; for limitation for commencing criminal proceedings, see § 16-5-401; for

deferred prosecution, see § 18-1.3-101.

ANNOTATION

Law reviews. For article,
"Martial Law in Colorado", see 5 Den.
B. Ass'n Rec. 4 (Feb. 1928). For
article, "Pre-Trial in Colorado in Words
and at Work", see 27 Dicta 157 (1950).
For article, "The System for
Administration of Justice in Colorado",
see 28 Rocky Mt. L. Rev. 299 (1956).
For note, "Colorado's Maximum
Recovery for Wrongful Death v. the
Constitution", see 38 Dicta 237 (1961).
For article, "One Year Review of Civil
Procedure and Appeals", see 40 Den. L.
Ctr. J. 66 (1963). For article, "One
Year Review of Torts", see 40 Den. L.
Ctr. J. 160 (1963). For article, "The
Problem of Delay in the Colorado
Court of Appeals”, see 58 Den. L.J. 1
(1980). For article, "The Federal Due
Process and Equal Protection Rights of
Non-Indian Civil Litigants in Tribal
Courts After Santa Clara Pueblo v.
Martinez", see 62 Den. U. L. Rev. 761
(1985).  For article, "Constitutional
Challenges to Tort Reform: Equal
Protection and State Constitutions", see
64 Den. U. L. Rev. 719 (1988). For
articles, "Civil Rights" and
"Constitutional Law", which discuss
Tenth Circuit decisions dealing with
equal protection, see 67 Den. U. L.
Rev. 639 and 653 (1990). For
comment, "Dazed and Confused in
Colorado: The Relationship Among
Malicious Prosecution, Abuse of
Process, and the Noerr-Pennington
Doctrine", see 67 U. Colo. L. Rev. 675
(1996). For article, "Motions in Forma
Pauperis: The First Step in Access to
Justice", see 28 Colo. Law. 29 (April
1999).

The constitutional right to
access to the courts does not create a
substantive right, rather it provides a
procedural right to a judicial remedy
whenever the general assembly creates
a substantive right under Colorado law.
Simon v. State Compensation Ins.
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Auth.,, 903 P.2d 1139 (Colo. App.
1994), rev'd on other grounds, 946 P.2d
1298 (Colo. 1997); Sealock v. Colo.,
218 F.3d 1205 (10th Cir. 2000);
Alexander v. Indus. Claim Appeals
Office, 42 P.3d 46 (Colo. App. 2001).

Application of section. This
section applies only to injuries which
result from a breach of a legal duty or
an invasion or infringement upon a
legal right. Goldberg v. Musim, 162
Colo. 461, 427 P.2d 698 (1967).

There can be no legal claim
for damages to the person or property
of anyone except as it follows from the
breach of a legal duty. Vogts v.
Guerrette, 142 Colo. 527, 351 P.2d 851
(1960); Goldberg v. Musim, 162 Colo.
461, 427 P.2d 698 (1967).

For any act of another which
constitutes an injurious invasion of any
right of the individual which is
recognized by or founded upon any
applicable principle of law, statutory or
common, the courts shall be open to
him and he shall have remedy, by due
course of law. Goldberg v. Musim, 162
Colo. 461, 427 P.2d 698 (1967).

The  administration  of
justice cannot be equated with
affluence. Williams v. District Court,
160 Colo. 348, 417 P.2d 496 (1966);
Almarez v. Carpenter, 173 Colo. 284,
477 P.2d 792 (1970).

The role of advocacy
demands that counsel devote his sole
attention and energies to asserting his
client's cause, leaving to his adversary
the corresponding obligation, inherent
in the Anglo-American adversary
system of jurisprudence, of asserting
the cause of the opposition.
"Screening”  procedures,  whereby
counsel is appointed to determine
whether reversible error occurred at
trial, have been subjected to scrutiny by
the United States supreme court, and
have been found to be incompatible
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with the constitutional requirement that
the criminal defendant asserting his
appellate rights be accorded the equal
protection of the law despite his
financial condition. Cruz v. Patterson,
253 F. Supp. 805 (D. Colo.), aff'd, 363
F.2d 879 (10th Cir.), cert. denied, 385
U.S. 975, 87 S. Ct. 501, 17 L. Ed. 2d
438 (1966).

But  absolute  equality
between parties cannot be obtained.
Neither the courts nor the legislatures
can devise rules to bring the parties to
an absolute status of equality before the
trial starts. Almarez v. Carpenter, 173
Colo. 284, 477 P.2d 792 (1970).

Discriminatory composition
of jury denies equal protection. The
systematic exclusion from a jury panel
of persons with Spanish sounding
names, despite the appearance of
qualified persons of such descent on the
tax rolls of a county, amounts to denial
of equal protection of the law and a
conviction in such circumstances
cannot stand. Montoya v. People, 141
Colo. 9, 345 P.2d 1062 (1959).

Question of whether a party
has established a prima facie case of
racial discrimination during the jury
selection process is a matter of law to
which an appellate court should apply a
de novo standard of review. Valdez v.
People, 966 P.2d 587 (Colo. 1998).

But not  discretionary
imposition  of  sentence.  The
imposition of a criminal sentence in
each individual case requires the
exercise of judicial judgment, and it
includes consideration of mitigating
and aggravating circumstances and
includes the power to impose an
indeterminate sentence, the right to
suspend sentence, or the discretion to
grant probation in appropriate cases.
The exercise of this discretionary
power does not deny an accused equal
protection of the law. People v. Mieyr,
176 Colo. 90, 489 P.2d 327 (1971);
People v. Jenkins, 180 Colo. 35, 501
P.2d 742 (1972).

Challenges for cause in civil
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actions. Parties to civil and criminal
lawsuits are not similarly situated and
therefore civil defendant could not
maintain an equal protection challenge
to jury selection because Colorado
criminal procedure statutes permit a
challenge for cause based on the fact
that a prospective juror was a lawyer
while civil procedure statutes do not.
Faucett v. Hamill, 815 P.2d 989 (Colo.
App. 1991).

Where the Colorado
mandatory arbitration act provides
for de novo review of the decision by
the district court, the right of access to
courts is not denied. Firelock Inc. v.
District Court, 776 P.2d 1090 (Colo.
1989).

Mandatory, binding
arbitration under the "no fault”
motor vehicle insurance law does not
violate right of access to the judicial
process. State Farm v. Broadnax, 827
P.2d 531 (Colo. 1992) (decided under
law in effect prior to 1991 amendment
to § 10-4-708 (1.5)).

Where the prevailing party
is required to improve his position by
ten percent to cover the cost of
arbitration, the court held that the
requirement does not place an
unreasonable burden on the right of
access to the courts. Firelock Inc. v.
District Court, 776 P.2d 1090 (Colo.
1989).

Where clause of an
uninsured motorist policy permits
either party to demand trial on
merits after the completion of
arbitration if amount awarded
exceeds specified amount, clause
violates public policy favoring fair,
adequate, and timely resolution of
uninsured motorist claims. Huizar v.
Allstate Ins. Co., 952 P.2d 342 (Colo.
1998).

Discretion  of  attorney
general as to initiating court action.
So long as the attorney general does not
unreasonably abuse his discretion, his
right to decide between accepting an
assurance  of  discontinuance  or
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initiating a court action will not be
overturned on equal protection
grounds. People ex rel. Dunbar v. Gym
of Am,, Inc., 177 Colo. 97, 493 P.2d
660 (1972).

The fact that an accused who
possessed and also used a narcotic
could be prosecuted for either offense
or both does not alone affect the
constitutional validity of the statute
since a single transaction may violate
more than one statutory provision, and
perpetrate  separate  offenses. The
decision to proceed under either is
traditionally the state's and the fact that
a prosecutor has the discretion to
prosecute under one or both of two
distinct offenses, which arise from a
single transaction, does not constitute a
denial of equal protection of the laws.
People v. McKenzie, 169 Colo. 521,
458 P.2d 232 (1969).

Limitation on power to
exclude resident plaintiffs from court
system. A provision such as this
section limits very stringently the
power to exclude resident plaintiffs
from our court system where
jurisdiction  has  otherwise  been
properly established.
McDonnell-Douglas Corp. v. Lohn,
192 Colo. 200, 557 P.2d 373 (1976).

Except in the most unusual
circumstances, the choice of a Colorado
forum by a resident plaintiff will not be
disturbed and the factors of
inconvenience and expense considered
by the trial court do not constitute
"unusual circumstances” sufficient to
deprive a resident plaintiff of his
chosen forum. Casey v. Truss, 720
P.2d 985 (Colo. App. 1986).

Insurance  company is
entitled to same fair trial as
individual. Nat'l Sur. Co. v. Morlan, 91
Colo. 164, 13 P.2d 260 (1932).

Incorporated Indian tribe
rendered amenable to state courts.
By adopting incorporation under
federal law and consenting to sue and
be sued in courts of competent
jurisdiction within the United States, an
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Indian tribe rendered itself amenable to
the courts of the state of Colorado in
any action of which the state courts
may take cognizance. It has recourse to
the state courts for the protection of its
own rights and is answerable in said
courts to those who assert claims
against it. Martinez v. S. Ute Tribe, 150
Colo. 504, 374 P.2d 691 (1962).

Change of venue. While the
power of a Colorado court to dismiss
an action on the basis of forum non
conveniens is severely limited, a
Colorado court is not powerless to
grant a motion to change venue to
another judicial district within the state
merely because the action has been
commenced by a Colorado resident in a
Colorado court. Rather, motions to
change venue are to be resolved within
the framework of C.R.C.P. 98. State
Dept. of Hwys. v. District Court, 635
P.2d 889 (Colo. 1981).

Wife may sue husband or
third person for personal injuries
inflicted upon her. In this state a wife
is a person independent of the husband,
and this section guarantees her a
remedy for every personal injury
without making any exception as to the
person inflicting the injury, who may
be her husband or a third person. Rains
v. Rains, 97 Colo. 19, 46 P.2d 740
(1935).

There was no violation of
the right guaranteed by this section
due to the murder of a woman by her
husband in a county justice center.
Duong v. Arapahoe County Comm'rs,
837 P.2d 226 (Colo. App. 1992).

Mental patient who
voluntarily works in state hospital
and is not paid for services is not
unconstitutionally denied equal
protection of the laws. In re Estate of
Buzzelle v. Colo. State Hosp., 176
Colo. 554, 491 P.2d 1369 (1971).

Person maliciously
prosecuted as insane cannot be
deprived of judicial remedy. A person
maliciously wronged by others who
conspire to prosecute him as an insane
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person without probable cause cannot
be deprived of a judicial remedy for the
wrong. Lowen v. Hilton, 142 Colo.
200, 351 P.2d 881 (1960).

The word "injury" implies
the doing of some act which constitutes
an invasion of a legal right. Goldberg v.
Musim, 162 Colo. 461, 427 P.2d 698
(1967).

Benefit of claim cannot be
denied because of absence of remedy.
When a duty has been breached
producing a legal claim for damages,
such claimant cannot be denied the
benefit of his claim for the absence of a
remedy. Vogts v. Guerrette, 142 Colo.
527, 351 P.2d 851 (1960); Goldberg v.
Musim, 162 Colo. 461, 427 P.2d 698
(1967).

Section does not undertake
to preserve existing duties against
legislative change before a breach of
such duty occurs. Vogts v. Guerrette,
142 Colo. 527, 351 P.2d 851 (1960).

Nor existing rights. This
section does not prevent the general
assembly from changing a law which
creates a right. O'Quinn v. Walt Disney
Prods., Inc., 177 Colo. 190, 493 P.2d
344 (1972); Norshy v. Jensen, 916 P.2d
555 (Colo. App. 1995); Sealock v.
Colo., 218 F.3d 1205 (10th Cir. 2000).

This section contains no
provision preserving the common-law
right of action for injury to person or
property. VVogts v. Guerrette, 142 Colo.
527, 351 P.2d 851 (1960).

Nor existing remedies. This
section does not preserve preexisting
common-law remedies from legislative
change. Shoemaker v. Mountain States
Tel. & Tel. Co., 38 Colo. App. 321,
559 P.2d 721 (1976); Norsby v. Jensen,
916 P.2d 555 (Colo. App. 1995);
Sealock v. Colo., 218 F.3d 1205 (10th
Cir. 2000).

Rather, section provides
that if right accrues, courts will be
available to effectuate it. This section
simply provides that if a right does
accrue under the law, the courts will be
available to effectuate such right.
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O'Quinn v. Walt Disney Prods., Inc.,
177 Colo. 190, 493 P.2d 344 (1972);
Williams v. White Mountain Const.
Co., 749 P.2d 423 (Colo. 1988);
Norsby v. Jensen, 916 P.2d 555 (Colo.
App. 1995).

Section concerns only rights
existing under substantive law. This
section and sections 3 and 25 of this
article, relating to inalienable rights and
the guarantee of judicial process for the
protection thereof, concern only rights
existing under the substantive law.
Faber v. State, 143 Colo. 240, 353 P.2d
609 (1960), criticized, Evans v. Bd. of
County Comm'rs, 174 Colo. 97, 482
P.2d 968 (1971).

Right to access to courts
created by this section is a
procedural right to a judicial
remedy. Access is guaranteed when a
person has a substantive right under
Colorado law. This section does not
create a substantive right to access. In
re Hartley, 886 P.2d 665 (Colo. 1994).

This and similar
constitutional provisions are
mandates to judiciary rather than to
legislatures. Goldberg v. Musim, 162
Colo. 461, 427 P.2d 698 (1967).

Free access to courts
subject to efficient administration of
justice. In a proper case the right of
free access to the courts must yield to
the rights of others and the efficient
administration of justice. People v.
Spencer, 185 Colo. 377, 524 P.2d 1084
(1974).

But does not include right
to impede normal functioning of
judicial processes, nor does it include
the right to abuse judicial processes in
order to harass others. People v.
Spencer, 185 Colo. 377, 524 P.2d 1084
(1974); Bd. of County Comm'rs v.
Barday, 197 Colo. 519, 594 P.2d 1057
(1979).

Right of access to courts not
to be abused. Every person has an
undisputed right of access to the
Colorado courts of justice but this right
may not be abused. People v. Dunlap,
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623 P.2d 408 (Colo. 1981); Bd. of
County Comm'rs v. Howard, 640 P.2d
1128 (Colo.), appeal dismissed, 456
U.S. 968, 102 S. Ct. 2228, 72 L. Ed. 2d
841 (1982); Protect Our Mountain v.
District Court, 677 P.2d 1361 (Colo.
1984).

Denial of access does not
violate the right of access to courts
under this section if the party's claims
are not based on a substantive right or
cause of action under Colorado law.
Luebke v. Luebke, 143 P.3d 1088
(Colo. App. 2006).

Right of access to courts not
abridged by limitation on right of
recovery. Where one statute creates
liability on part of state for negligence
of highway worker who dislodged
boulder which rolled down a hill and
into a tour bus and injured and killed
passengers and another statute limits
recovery to a certain dollar amount,
claimant has access to courts and this
section is not violated. State v. DeFoor,
824 P.2d 783 (Colo. 1992).

Instituting 162 separate
legal proceedings, most of which
were dismissed for lack of legal
merit, was abuse of the judicial
system and the court was warranted in
enjoining respondents from continuing
to appear pro se in any state court. Bd.
of County Comm'rs of Morgan County
v. Winslow, 862 P.2d 921 (Colo.
1993).

Indigent person may not be
enjoined from proceeding pro se
because doing so would have the effect
of depriving him of the right of access
to the courts of this state.
Accordingly, person who continually
abused the judicial process was
permitted to proceed pro se in pending
or future litigation, but only if he first
obtains the permission of the court in
which he intends to file the action. Karr
v. Williams, 50 P.3d 910 (Colo. 2002).

This section does not
purport to control the scope or
substance of remedies afforded to
Colorado litigants. State v. DeFoor,
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824 P.2d 783 (Colo. 1992).

This constitutional
provision does not prohibit the
application of the doctrine of forum
non conveniens when none of the
parties involved are residents of the
state and the cause of action arose
beyond the borders of the state. PMI
Mortg. Ins. v. Deseret Fed. Sav. & L.,
757 P.2d 1156 (Colo. App. 1988).

Section 13-16-103 aids in
administering justice "without sale".
Section 13-16-103, authorizing courts
to waive payment of costs by poor
persons, aids in administering justice
"without sale". Almarez v. Carpenter,
173 Colo. 284, 477 P.2d 792 (1970).

It is duty of prosecutor and
trial judge to secure and protect the
defendant's right to a speedy trial.
People v. Chavez, 779 P.2d 375 (Colo.
1989).

Right to speedy trial
attaches with filing of a formal charge.
People v. Chavez, 779 P.2d 375 (Colo.
1989).

Burden is upon defendant
to establish denial of speedy trial in
violation of the statute or rule or that
denial of his constitutional right to a
speedy trial requires dismissal. Saiz v.
District Court, 189 Colo. 555, 542 P.2d
1293 (1975); People v. Chavez, 779
P.2d 375 (Colo. 1989).

Ad hoc balancing test used
to determine whether right to speedy
trial has been denied. People wv.
Spencer, 512 P.2d 260 (Colo. 1973);
People v. Small, 631 P.2d 148 (Colo.
1981); People v. Chavez, 779 P.2d 375
(Colo. 1989).

The test includes four
factors: The length of the delay, the
reason for the delay, the defendant's
assertion or demand for a speedy trial,
and the prejudice to the defendant.
People v. Spencer, 512 P.2d 260 (Colo.
1973); People v. Small, 631 P.2d 148
(Colo. 1981); People v. Chavez, 779
P.2d 375 (Colo. 1989).

When defendant not denied
right to speedy trial. Where a
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defendant is  informed  against
immediately following his arrest, the
amount of his bail is fixed, and he is
tried, convicted, and sentenced in the
same term of the district court, the
contention that he was denied his right
to a speedy trial is without merit. Day
v. People, 152 Colo. 152, 381 P.2d 10,
cert. denied, 375 U.S. 864, 84 S. Ct.
134,11 L. Ed. 2d 90 (1963).

Where the trial court found
that defendant insisted on new counsel
and the change of counsel caused the
delay, the continuance was properly
charged to defendant, the speedy trial
deadline was properly extended, and
defendant's speedy trial rights were
not violated. People v. Yascavage, 80
P.3d 899 (Colo. App. 2003), aff'd on
other grounds, 101 P.3d 1090 (Colo.
2004).

Effect of delay on court.
This section does not divest the trial
court of jurisdiction to render a
decision or affect the validity of the
judgment rendered solely because of a
lengthy delay between trial and
judgment.  Uptime Corp. v. Colo.
Research Corp., 161 Colo. 87, 420 P.2d
232 (1966).

Denying an indigent
plaintiff access to obtain legislatively
provided appellate review could
undermine the right of access to
judicial  processes established in
furtherance of this section. Bell v.
Simpson, 918 P.2d 1123 (Colo. 1996).

There is no constitutional
right under the Colorado
constitution to a jury trial in civil
actions. Faucett v. Hamill, 815 P.2d
989 (Colo. App. 1991).

The statutory employer
provisions  of the  Workers'
Compensation Act do not violate the
constitutional right of access to the
courts, where at the time of plaintiff's
injury, the statutory provision was in
existence, and plaintiff accrued no
rights to sue. Curtiss v. GSX Corp. of
Colo., 774 P.2d 873 (Colo. 1989).

Judicial review need not be
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a de novo review, and an appellate
court may give deference to the
findings of an administrative agency
and still be in compliance with the
constitutional open access guarantees.
Sears v. Romer, 928 P.2d 745 (Colo.
App. 1996).

Limiting review of workers'
compensation case denied by
industrial claim appeals office to
certiorari is unconstitutional denial of
access to the courts. Allison v. Indus.
Claim Appeals Office, 884 P.2d 1113
(Colo. 1994).

Outfitters and Guides Act
satisfies the access to the courts
requirements by entitling parties to
judicial review of the merits of an
administrative agency's decision that
affects their substantive statutory
rights. Sears v. Romer, 928 P.2d 745
(Colo. App. 1996).

As commissioner's order
was subject to review, applicants
were not denied access to the courts
guaranteed by the state constitution.
D & B Enters., Inc. v. Comm'r of Ins.,
919 P.2d 935 (Colo. App. 1996).

Standard for consideration
of motion to dismiss claim for abuse
of process based on first amendment
right to petition. Trial court should
consider whether the petitioning
activities on the part of the party being
sued for abuse of process were not
immunized from liability by the first
amendment  because: (1) Those
activities are devoid of factual support
or, if supportable in fact, have no
cognizable basis in law; (2) the primary
purpose of the petitioning activities is
to harass the other party or to effectuate
some other improper objective; and (3)
those petitioning activities have the
capacity to have an adverse effect on a
legal interest of the other party. Protect
Our Mountain v. District Court, 677
P.2d 1361 (Colo. 1984); Scott v. Hern,
216 F.3d 897 (10th Cir. 2000).

Standard extended to case
under C.R.C.P. 106 (a)(2) in Concerned
Members v. District Court, 713 P.2d
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923 (Colo. 1986); Ware v. McCutchen,
784 P.2d 846 (Colo. App. 1989).

Standard for consideration
of motion to dismiss claim of libel
based on first amendment right to
petition. C.R.C.P. 106 complaint,
along with any other related material
released to the media, must be shown to
have been a defamatory publication
made with actual malice, i.e.,
knowledge that the allegations in the
complaint were false or were made
with reckless disregard of whether they
were false. Concerned Members v.
District Court, 713 P.2d 923 (Colo.
1986).

And abuse may be
enjoined. Where necessary to stop
abuse of the judicial process, the
supreme court has the power to enjoin a
person from proceeding pro se in any
litigation in  state courts and
administrative agencies. Bd. of County
Comm'rs v. Howard, 640 P.2d 1128
(Colo.), appeal dismissed, 456 U.S.
968, 102 S. Ct. 2228, 72 L. Ed. 2d 841
(1982).

Lack of equal opportunity
to recover attorneys' fees does not
deny initial access to the courts. Torres
v. Portillo, 638 P.2d 274 (Colo. 1981).

Imperfect  classifications
and the attorneys' fees cap under §
13-17-203 do not violate the equal
protection guarantee or equal access
to the courts. Buckley Powder Co. v.
Colo., 70 P.3d 547 (Colo. App. 2002).

Exemption from an award
of costs for governmental entities in
C.R.C.P. 54(d) does not violate a
fundamental right of access to the
courts for non-governmental entities.
County of Broomfield v. Farmers
Reservoir, 239 P.3d 1270 (Colo. 2010).

Three-year  statute  of
limitations in § 33-44-111 of the Ski
Safety Act based on reasonable
grounds and therefore does not violate
this section. Schafer v. Aspen Skiing
Corp., 742 F.2d 580 (10th Cir. 1984).

Two-year limitation in §
13-80-102 does not deny right of
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access to courts. Rather, it requires
vested right to be pursued in a timely
manner. Dove v. Delgado, 808 P.2d
1270 (Colo. 1991).

Constitutionality of damage
limitations. The provisions of §
13-21-102.5 (3) limiting the amount
recoverable for noneconomic damages
does not violate equal protection or due
process under either the state or federal
constitutions or access to the courts
under this constitutional provision.
Scharrel v. Wal-Mart Stores, Inc., 949
P.2d 89 (Colo. App. 1997).

Dram shop liability statute
does not limit access to courts in
violation of this section. Sigman v.
Seafood Ltd. P'ship I, 817 P.2d 527
(Colo. 1991); Estate of Stevenson v.
Hollywood Bar, 832 P.2d 718 (Colo.
1992).

Speeding classification
reasonably related to legitimate
governmental purpose. Decision to
treat higher rates of speeding as more
serious making them criminal acts is
within legislature's discretion and does
not create a suspect class or infringe on
a fundamental right. Drawing a
distinction based on speed is rationally
related to legislative purpose of safety
and fuel conservation. People v. Lewis,
745 P.2d 668 (Colo. 1987).

Even though differences
between first and second degree
assault vary only in degree, the
classification does not violate the equal
protection clause. People v. Johnson,
923 P.2d 342 (Colo. App. 1996).

Consenting adults, solely by
virtue of their adulthood and
consent, do not have a protected
privacy or associational right to
engage in any type of sexual behavior
of their choice under any
circumstances. Ferguson v. People,
824 P.2d 803 (Colo. 1992).

Section 18-3-405.5 making
sexual contact between patient and
psychotherapist illegal even if patient
consents does not violate this section.
Ferguson v. People, 824 P.2d 803
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(Colo. 1992).

Defendant's argument that
he was denied access to the courts
because county jail authorities
refused to provide postage for his
legal correspondence was unfounded
where defendant was unable to show he
was precluded from presenting any
particular argument and where sheriff
had agreed to supply postage whenever
defendant was unable to purchase his
own, defendant had money in his
account, and defendant had an outside
funding source. Moody v. Corsentino,
843 P.2d 1355 (Colo. 1993).

When an inmate has
sufficient funds in his account to pay
for filing fees in a civil action and the
court denies a filing fee waiver
pursuant to § 13-17.5-103, it is not an
unconstitutional denial of the inmate's
right of access to the courts. Collins v.
Jaquez, 15 P.3d 299 (Colo. App. 2000).

Although there may have
been some inadequacies in the jail
library facilities, the court protected
defendant's right to meaningful court
access by allowing defendant use of the
courthouse library, by providing copies
of procedural rules, and by granting
him extensions of time to research and
prepare  arguments.  Moody V.
Corsentino, 843 P.2d 1355 (Colo.
1993).

Restriction on
photocopying privileges of inmate
who is otherwise able to write by
hand does not violate the right of
access to courts. Negron v. Golder,
111 P.3d 538 (Colo. App. 2004).

Father who was restricted
from filing a prospective motion to
modify parenting time pending
completion of sex offender treatment
was not denied access to the courts
because  compliance  with  the
treatment was within  father’s
control. People ex rel. AR.D., 43 P.3d
632 (Colo. App. 2001).

Evidence held insufficient
to show denial of equal protection.
Harrison v. City and County of Denver,
175 Colo. 249, 487 P.2d 373 (1971).

Applied in Pacific Mut. Life
Ins. Co. v. Van Fleet, 47 Colo. 401, 107
P. 1087 (1910); Post Printing & Publ'g
Co. v. Shafroth, 53 Colo. 129, 124 P.
176 (1912); Winchester v. Walker, 59
Colo. 17, 147 P. 343 (1915); Williams
v. Hankins, 79 Colo. 237, 245 P. 483
(1926); Yampa Valley Coal Co. v.
Velotta, 83 Colo. 235, 263 P. 717
(1928); Duncan v. People ex rel.
Moser, 89 Colo. 149, 299 P. 1060
(1931); Froid v. Knowles, 95 Colo.
223, 36 P.2d 156 (1934); Gray V.
Blight, 112 F.2d 696 (10th Cir. 1940);
Medina v. People, 154 Colo. 4, 387
P.2d 733 (1963); Ferguson v. People,
160 Colo. 389, 417 P.2d 768 (1966);
Finn v. Indus. Comm'n, 165 Colo. 106,
437 P.2d 542 (1968); Aylor v. Aylor,
173 Colo. 294, 478 P.2d 302 (1970);
Smaldone v. People, 173 Colo. 385,
479 P.2d 973 (1971); Wigington v.
State Home & Training Sch., 175 Colo.
159, 486 P.2d 417 (1971); Taylor v.
People, 176 Colo. 316, 490 P.2d 292
(1971); People v. Moreno, 176 Colo.
488, 491 P.2d 575 (1971); Bd. of
County Comm'rs v. Thompson, 177
Colo. 277, 493 P.2d 1358 (1972); In re
People in Interest of L.B., 179 Colo.
11, 498 P.2d 1157 (1972); Lancaster v.
C.F. & I. Steel Corp., 190 Colo. 463,
548 P.2d 914 (1976); Hackbart v.
Cincinnati Bengals, Inc., 601 F.2d 516
(10th Cir. 1979); People v. Childs, 199
Colo. 436, 610 P.2d 101 (1980); People
in Interest of Baby Girl D., 44 Colo.
App. 192, 610 P.2d 1086 (1980); Kandt
v. Evans, 645 P.2d 1300 (Colo. 1982);
Hurricane v. Kanover, Ltd., 651 P.2d
1281 (Colo. 1982); Yarbro v. Hilton
Hotels Corp., 655 P.2d 822 (Colo.
1982); Martinez v. Kirbens, 710 P.2d
1138 (Colo. App. 1985).

Section 7. Security of person and property - searches - seizures -
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warrants. The people shall be secure in their persons, papers, homes and
effects, from unreasonable searches and seizures; and no warrant to search any
place or seize any person or things shall issue without describing the place to be
searched, or the person or thing to be seized, as near as may be, nor without
probable cause, supported by oath or affirmation reduced to writing.

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 29.

Cross references: For a warrant or summons upon a felony complaint, see
Crim. P. 4; for a warrant or summons upon a misdemeanor or petty offense complaint,
see Crim. P. 4.1; for issuance of arrest warrant without information or complaint, see §
16-3-108; for search warrants and seizures, see part 3 of article 3 of title 16; for arrest
warrant issued upon an indictment, information, or complaint, see § 16-5-205 (2) and (3);
for suppression of evidence unlawfully seized, see Crim. P. 41(e).

ANNOTATION

. General
Consideration.
1. Probable Cause.

A. In General.

B. Judicial
Review.

C. Written Oath
or
Affirmation.

11. Searches and
Seizures.
A. In General.

B. With Warrant.
C. Legal Search
Without
Warrant.

D. Unreasonable
Search and
Seizure.

I. GENERAL CONSIDERATION.

Law reviews. For article,
"By Leave of Court First Had", see 8
Dicta 10 (May 1931). For article, "By
Leave of Court First Had", see 8 Dicta
14 (June 1931). For article, "One Year
Review of Civil Procedure and
Appeals", see 37 Dicta 21 (1960). For
article, "Local Responsibility for
Improvement of Search and Seizure
Practices”, see 34 Rocky Mt. L. Rev.
150 (1962). For note, "One Year
Review of Constitutional Law", see 41
Den. L. Ctr. J. 77 (1964). For note,
"Search and Seizure Since Mapp", see
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36 U. Colo. L. Rev. 391 (1964). For
comment, "Reporter's  Privilege:
Pankratz v. District Court", see 58 Den.
LJ. 681 (1981). For article,
"Good-Faith  Exception to  the
Exclusionary  Rule:  The  Fourth
Amendment is Not a Technicality", see
11 Colo. Law. 704 (1982). For article,
"Incriminating Evidence: What to do
With a Hot Potato", see 11 Colo. Law.
880 (1982). For article, "Attacking the
Seizure -- Over-coming Good Faith",
see 11 Colo. Law. 2395 (1982). For
comment, "Privacy Rights v. Law
Enforcement Difficulties: The Clash of
Competing Interests in New York v.
Belton", see 59 Den. L.J. 793 (1982).
For article, "Warrant Requirement --
The Burger Court Approach", see 53 U.
Colo. L. Rev. 691 (1982). For note,
"The Colorado Statutory Good-Faith
Exception to the Exclusionary Rule: A
Step Too Far", see 53 U. Colo. L. Rev.
809 (1982). For comment, "Colorado's
Approach to Searches and Seizures in
Law Offices", see 54 U. Colo. L. Rev.
571 (1983). For article, "Search
Warrants, Hearsay and Probable Cause
-- The Supreme Court Rewrites the
Rules", see 12 Colo. Law 1250 (1983).
For casenote, "People v. Sporleder:
Privacy  Expectations Under the
Colorado Constitution”, see 55 U.
Colo. L. Rev. 593 (1984). For article,
"Criminal Procedure"”, which discusses
a Tenth Circuit decision dealing with
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searches, see 61 Den. L.J. 281 (1984).
For article, "The Demise of the
Aguilar-Spinelli Rule: A Case of Faulty
Reception”, see 61 Den. L. J. 431
(1984). For comment, "The Good Faith
Exception: The Seventh Circuit Limits
the  Exclusionary Rule in the
Administrative Contest”, see 61 Den.
L.J. 597 (1984). For article, "Veracity
Challenges in Colorado: A Primer"”, see
14 Colo. Law. 227 (1985). For article,
"Consent Searches: A Brief Review",
see 14 Colo. Law. 795 (1985). For
article, "United States v. Leon and Its
Ramifications"”, see 56 U. Colo. L. Rev.
247 (1985). For article, "Criminal
Procedure”, which discusses Tenth
Circuit decisions dealing with searches,
see 62 Den. U. L. Rev. 159 (1985). For
article, "People v. Mitchell: The Good
Faith Exception in Colorado", see 62
Den. U. L. Rev. 841 (1985). For article,
"Balancing Investigative Powers and
Privacy Rights", see 14 Colo. Law. 947
(1985). For article, "Miranda Rights in
a Terry Stop: The Implications of
People v. Johnson", see 63 Den. U. L.
Rev. 109 (1986). For article, "Criminal
Procedure”, which discusses Tenth
Circuit decisions dealing with searches
and seizures, see 63 Den. U. L. Rev.
343 (1986). For article,
"Pronouncements of the U. S. Supreme
Court Relating to the Criminal Law
Field: 1985-1986", which discusses
cases relating to warrant requirements
and protection from searches, see 15
Colo. Law. 1564 and 1566 (1986). For
comment, "The Constitutionality of
Drunk Driving Roadblocks", see 58 U.
Colo. L. Rev. 109 (1986-87). For
comment, "The New Federalism Gone
Awry: A Comment on People v.
Oates", see 58 U. Colo. L. Rev. 125
(1986-87). For article, "Administrative
Law", which discusses Tenth Circuit
decisions dealing with administrative
searches and seizures, see 64 Den. U.
L. Rev. 105 (1987). For article,
"Constitutional Law", which discusses
a Tenth Circuit decision dealing with
rights to privacy regarding credit
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reporting, see 64 Den. U. L. Rev. 216
(1987).  For article,  "Criminal
Procedure”, which discusses Tenth
Circuit decisions dealing with searches,
see 64 Den. U. L. Rev. 261 (1987). For
article, "Logical Fallacies and the
Supreme Court", see 59 U. Colo. L.
Rev. 741 (1988). For article, "Criminal
Procedure”, which discusses Tenth
Circuit  decisions  dealing  with
unreasonable searches and seizures, see
65 Den. U. L. Rev. 535 (1988). For
article, "Urine Trouble: Unregulated
Drug-Use Testing and the Right to
Privacy”, see 17 Colo. Law. 1309
(1988). For a discussion of Tenth
Circuit decisions dealing with criminal
procedure and search and seizure, see
66 Den. U. L. Rev. 739 and 813 (1989).
For note, "Testing Government
Employees for Drug Use: The United
States Supreme Court Approves”, see
67 Den. U.L. Rev. 91 (1990). For
comment, "Fourth Amendment
Protection in the School Environment:
The Colorado Supreme  Court's
Application of the Reasonable
Suspicion Standard in State v. P.E.A.",
61 U. Colo. L. Rev. 153 (1990). For
articles, "Civil Rights", "Constitutional
Law", "Criminal Procedure", and
"Search and Seizure", which discuss
Tenth Circuit decisions dealing with
searches and seizures, see 67 Den. U.
L. Rev. 639, 653, 701, and 765 (1990).
For article, "The Use of Drug-Sniffing
Dogs in Criminal Prosecutions”, see 19
Colo. Law. 2429 (1990). For article,
"Roadside Sobriety Checkpoints in
Colorado”, see 20 Colo. Law. 897
(1991). For article, "The Exigent
Circumstances  Exception to the
Warrant Requirement"”, see 20 Colo.
Law. 1167 (1991). For article, "The
Police Have Become Our Nosy
Neighbors: Florida v. Riley and Other
Supreme Court Deviations From Katz",
see 62 U. Colo. L. Rev. 407 (1991). For
article, "The Consent Exception to the
Warrant Requirement"”, see 23 Colo.
Law. 2105 (1994). For article, "The
Execution of Search Warrants", see 27
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Colo. Law. 33 (April 1998). For article,
"The Inevitable Discovery Exception to
the Exclusionary Rule", see 28 Colo.
Law. 61 (June 1999). For article,
"House Bill 1114: Eliminating Biased
Policing", see 31 Colo. Law. 127 (July
2002). For comment, "Begging to
Defer: Lessons in Judicial Federalism
from Colorado Search-and-Seizure
Jurisprudence”, see 76 U. Colo. L. Rev.
865 (2005).

Annotator's  note.  For
further annotations concerning
warrantless arrests, see § 16-3-102. For
further annotations concerning search
and seizure, see part 3 of article 3 of
title 16 and Crim. P. 41.

This section is even more
restrictive than fourth amendment to
the United States Constitution as it
provides that probable cause must be
supported by oath or affirmation
reduced to writing. Hernandez v.
People, 153 Colo. 316, 385 P.2d 996
(1963); People v. Baird, 172 Colo. 112,
470 P.2d 20 (1970); People .
Brethauer, 174 Colo. 29, 482 P.2d 369
(1971); People ex rel. Orcutt v.
Instantwhip Denver, Inc., 176 Colo.
396, 490 P.2d 940 (1971).

The Colorado proscription
against unreasonable searches and
seizures protects a greater range of
privacy interests than does its federal
counterpart. People v. Oates, 698 P.2d
811 (Colo. 1985).

In some instances this section
may protect against invasions that the
federal constitution would not protect.
Derdeyn v. Univ. of Colo., 832 P.2d
1031 (Colo. App. 1991).

With respect to fourth
amendment issues, the Colorado and
United States Constitutions are
co-extensive and Colorado courts will
follow federal precedent as well as
Colorado  precedent.  People v.
Rodriguez, 945 P.2d 1351 (Colo.
1997); Eddie's Leaf Spring v. PUC, 218
P.3d 326 (Colo. 2009).

Issue may not be raised for
first time on appeal. A contention that
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this section affords broader protection
than does its federal counterpart will
not be addressed for the first time on
appeal. People v. Oynes, 920 P.2d 880
(Colo. App. 1996).

In the absence of a clear
statement by the trial court that a
suppression ruling is grounded on the
Colorado Constitution, as opposed to
the United States Constitution, the
presumption is that a trial court relied
on federal constitutional law in
reaching its decision. Where trial court
did not so specify, sole issue on appeal
was whether the fourth amendment
required suppression of evidence.
People v. Olivas, 859 P.2d 211 (Colo.
1993).

Two-step inquiry required
when an individual challenges as a
search a governmental investigative
activity that involves an intrusion
into that person's privacy: (1) Was
the intrusion a search and (2) if so, was
it a reasonable search? People v.
Santistevan, 715 P.2d 792 (Colo.
1986); People v. Wieser, 796 P.2d 982
(Colo. 1990).

This section protects
individuals in the security of their
homes. People v. Henry, 173 Colo.
523, 482 P.2d 357 (1971).

The fourth amendment
protects individuals from
unreasonable governmental
intrusion provided that they have a
reasonable expectation of privacy.
Casados v. City and County of Denver,
832 P.2d 1048 (Colo. App. 1992), revd
on other grounds, 862 U.S. 908, cert.
denied, 511 P.2d 1005 (Colo. 1993),
114 S. Ct. 1372, 128 L. Ed. 2d 48
(1994).

The touchstone of fourth
amendment analysis is whether a
person has a "constitutionally protected
reasonable expectation of privacy” in
the area or item searched or seized.
That determination requires the court to
ascertain whether an individual has
exhibited a subjective expectation of
privacy in the particular place or object
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in question and whether that subjective
expectation is one society recognizes as
reasonable. The existence of a
legitimate expectation of privacy must
be determined after examining all the
facts and circumstances in each
particular case. Hoffman v. People, 780
P.2d 471 (Colo. 1989); People wv.
Wimer, 799 P.2d 436 (Colo. App.
1990), cert. denied, 809 P.2d 998
(Colo. 1991).

Protection of reasonable
expectation  of  privacy. The
constitutional  prohibitions  against
unreasonable searches and seizures
protect those who have a reasonable
expectation of privacy. People v.
Gallegos, 179 Colo. 211, 499 P.2d 315
(1972); People v. Harfmann, 38 Colo.
App. 19, 555 P.2d 187 (1976); People
v. Lee, 93 P.3d 544 (Colo. App. 2003).

Where the area of a search
was a place where the owner had a
reasonable expectation of privacy, then
it was a constitutionally protected area
where  warrantless intrusions  are
forbidden under the federal and state
constitutions. People v. Weisenberger,
183 Colo. 353, 516 P.2d 1128 (1973).

Any governmental action
intruding upon an activity or area in
which  one holds a legitimate
expectation of privacy is a "search"
that calls into play the protections of
the Colorado Constitution. People v.
Oates, 698 P.2d 811 (Colo. 1985);
People v. Wieser, 796 P.2d 982 (Colo.
1990).

The protections of this
section are limited by reasonable
expectations of privacy; that is,
expectations which the law is prepared
to recognize as legitimate. People v.
Velasquez, 641 P.2d 943 (Colo.),
appeal dismissed, 459 U.S. 805, 103 S.
Ct. 28, 74 L. Ed. 2d 43 (1982), reh'g
denied, 459 U.S. 1138, 103 S. Ct. 774,
74 L. Ed. 2d 986 (1983).

Whether an expectation of
privacy is "legitimate" is determined by
a  two-part inquiry: Whether one
actually expects that the area or activity

2013

subjected to governmental intrusion
would remain free of such intrusion,
and whether that expectation is one that
society is prepared to recognize as
reasonable. People v. Oates, 698 P.2d
811 (Colo. 1985); People v. Shorty,
731 P.2d 679 (Colo. 1987); People v.
Wimer, 799 P.2d 436 (Colo. App.
1990), cert. denied, 809 P.2d 998
(Colo. 1991); People v. Hillman, 821
P.2d 884 (Colo. App. 1991).

Legitimate expectation of
privacy is one that society considers
reasonable and whether such legitimate
expectation exists is determined after
all facts and circumstances of a
particular case are examined. People v.
Wieser, 796 P.2d 982 (Colo. 1990);
People v. Dunkin, 888 P.2d 305 (Colo.
App. 1994).

Where, as a result of
government  surveillance  practice,
amount of privacy and freedom
remaining to citizens would be
diminished to a compass inconsistent
with aims of a free and open society,
court may require regulations of the
government practice by means of a
warrant. People v. Oates, 698 P.2d 811
(Colo. 1985).

Whether an expectation of
privacy is legitimate depends on
objective factors, not the subjective
intent of the individual. People v.
Rowe, 837 P.2d 260 (Colo. App. 1992).

Determination of
expectation of privacy. Whether an
expectation of privacy exists is to be
resolved by consideration of the totality
of the circumstances with respect to the
relationship  between the person
challenging the search and the area
searched. People v. Savage, 630 P.2d
1070 (Colo. 1981).

In determining the measure
of constitutional protection under this
section, the proper inquiry is not
whether an individual defendant
subjectively expected his ostensible
accomplice in crime to preserve the
confidentiality of their encounter and
conversation; rather, the proper inquiry
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is whether the defendant's expectation
of confidentiality was constitutionally
justified. People v. Velasquez, 641
P.2d 943 (Colo.), appeal dismissed, 459
U.S. 805, 103 S. Ct. 28, 74 L. Ed. 2d
43 (1982), reh'g denied, 459 U.S. 1138,
103 S. Ct. 774, 74 L. Ed. 2d 986
(1983).

When  reviewing  trial
court's suppression ruling, appellate
court may only properly consider
evidence presented at the suppression
hearing and not the evidence and
testimony subsequently presented at
trial. Moody v. People, 159 P.3d 611
(Colo. 2007).

No objective expectation of
privacy in statements not spoken in
English. Defendant undertook the risk
that he would be understood when he
exposed  his  Spanish  language
conversation to police officer in
interrogation room. Defendant had no
reasonable expectation of privacy in
those statements even though the
statements were recorded without his
knowledge. People v. Zamora, 220
P.3d 996 (Colo. App. 2009).

Owner of sealed knapsack.
Where  owner clearly had an
expectation of privacy with regard to
his sealed knapsack it was sufficient to
invoke constitutional protection against
unreasonable police intrusion. People v.
Counterman, 192 Colo. 152, 556 P.2d
481 (1976).

And tenants in
condominium. When tenants in a
condominium are entitled to and do
believe that their rental has not been
exhausted, they possess a sufficient
proprietary interest to afford them a
reasonable expectation of privacy
against a warrantless police intrusion.
People v. Bement, 193 Colo. 435, 567
P.2d 382 (1977).

The renter of a hotel or
motel room has a legitimate
expectation of privacy for the room
and its contents during the period of the
rental. Stoner v. California, 376 U.S.
483, 84 S. Ct. 889, 11 L. Ed. 2d 856

2013

(1964); People v. Montoya, 914 P.2d
491 (Colo. App. 1995); People v.
Lewis, 975 P.2d 160 (Colo. 1999).

Defendant had no
reasonable expectation of privacy in,
and therefore no standing to
challenge entry to, a motel room
where the entry was pursuant to the
motel's established and posted policy
pertaining to check-out time at the end
of the rental period, there was no
established policy of allowing any
grace period giving defendant a
reasonable expectation that he would
be allowed to remain beyond the
check-out time, and the rental period
had expired because no one had
requested permission for an overtime
stay and none had been authorized.
People v. Montoya, 914 P.2d 491
(Colo. App. 1995).

Defendant has a reasonable
expectation of privacy in a tent used
for habitation when camping on
unimproved and unused land that is not
fenced or posted against trespassing.
People v. Schafer, 946 P.2d 938 (Colo.
1997).

Pockets of person's clothing
are areas to which a justifiable
expectation of privacy attaches. People
v. Casias, 193 Colo. 66, 563 P.2d 926
(1977).

Car parked in carport
behind house. Where defendants had a
reasonable expectation of privacy in the
car parked under the carport behind the
house, the car was a constitutionally
protected area where warrantless
intrusions are forbidden under the
federal and state constitutions. People
v. Apodaca, 38 Colo. App. 395, 561
P.2d 351 (1976), aff'd, 194 Colo. 324,
571 P.2d 1109 (1977).

The legitimacy of the
defendants' expectation of privacy in
their utility records depended on
whether  defendants  exhibited a
subjective expectation of privacy in the
records and whether that subjective
expectation is one society recognizes as
reasonable. People v. Dunkin, 888
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P.2d 305 (Colo. App. 1994).

Relevant factors in
determining whether a certain area
is protected as curtilage include: (1)
The proximity between the area
claimed to be curtilage and the home;
(2) the nature of the uses to which the
area is put; (3) the steps taken to protect
the area from observation; and (4)
whether the area is included within an
enclosure  surrounding the house.
Hoffmann v. People, 780 P.2d 471
(Colo. 1989); People v. Wimer, 799
P.2d 436 (Colo. App. 1990), cert.
denied, 809 P.2d 998 (Colo. 1991).

Section does not protect
individual where he has no
reasonable expectation of privacy.
Zamora V. People, 175 Colo. 340, 487
P.2d 1116 (1971).

What  person  knowingly
exposes to public, even in home or
office, is not protected by this section.
People v. Gallegos, 179 Colo. 211, 499
P.2d 315 (1972); People v. McGahey,
179 Colo. 401, 500 P.2d 977 (1972).

Since defendant's arrest for
possession of a marijuana-filled water
pipe took place in a public garage
where anybody could walk in at any
time, he was not entitled to a
reasonable expectation of privacy and
therefore could be arrested without a
valid warrant. Zamora v. People, 175
Colo. 340, 487 P.2d 1116 (1971).

Where defendants fled the
scene of the crime leaving a car behind,
they manifested an intent to abandon
the car and whatever expectation of
privacy they may have had regarding it.
Kurtz v. People, 177 Colo. 306, 494
P.2d 97 (1972).

Defendant minor had no
legitimate expectation of privacy with
respect to a purse and its contents in the
possession of his companion nor with
respect to a tire iron voluntarily
abandoned before an investigatory stop.
People in Interest of D.E.J., 686 P.2d
794 (Colo. 1984).

Although police had neither
probable cause nor warrant to search
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area underneath carpet serving as
doormat in front of basement
apartment, defendant had no legitimate
expectation of privacy in area beneath
carpet. People v. Shorty, 731 P.2d 679
(Colo. 1987).

In  conducting  criminal
investigation, police officer may enter
those residential areas that are
expressly or impliedly held open to
casual visitors. People v. Shorty, 731
P.2d 679 (Colo. 1987).

It was reasonable for police
to enter the curtilage of a home at 1:30
a.m. without a warrant and to knock on
the sliding glass door of a porch to seek
permission to enter to conduct a search
of the residence. People v. White, 64
P.3d 864 (Colo. App. 2002).

There is no invasion of
privacy in the observation of that
which is plainly visible to the public.
What a person knowingly exposes to
the public, even in his own home or
office, is not a subject of fourth
amendment protection. Hoffman v.
People, 780 P.2d 471 (Colo. 1989).

There is no invasion of
privacy in the observation of that which
is plainly visible to the naked eye from
an area which is routinely accessible to
the public. People v. Wimer, 799 P.2d
436 (Colo. App. 1990), cert. denied,
809 P.2d 998 (Colo. 1991).

No "'search™ where officer
observes property from navigable
airspace above. People v. Henderson,
847 P.2d 239 (Colo. App. 1993), aff'd,
879 P.2d 383 (Colo. 1994).

Business  premises  are
protected by this section but a
business, by its special nature and
voluntary existence, may open itself to
intrusions  that would not be
permissible in a purely private context.
People v. Rowe, 837 P.2d 260 (Colo.
App. 1992).

Defendant maintained a
reasonable expectation of privacy
from government intrusion in the
back room of a liquor store, an area
without public access, where he was
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the night manager, regardless of the
fact that defendant's activities were
being recorded via a surveillance
system. People v. Galvadon, 103 P.3d
923 (Colo. 2005).

No expectation of privacy
exists in shipping records obtained
from a private shipping company which
revealed only defendant's name and
address, the supply company's name,
and the number and weights of
packages shipped, but did not reveal
the contents of the shipments. People v.
Beckstrom, 843 P.2d 34 (Colo. App.
1992).

Expectation of privacy in
safe. One has a high expectation of
privacy in a safe and its contents.
People v. Press, 633 P.2d 489 (Colo.
App. 1981).

Expectation of privacy in
trunk of another. An expectation of
privacy in an apartment shared with
another person does not extend to a
locked suitcase owned by the other
person. People v. Whisler, 724 P.2d
648 (Colo. 1986).

Expectation of privacy in
garbage placed adjacent to sidewalk
for trash collection. An individual has
no expectation of privacy in garbage
placed adjacent to sidewalk for trash
collection since such garbage is readily
accessible to the public. People v.
Hillman, 834 P.2d 1271 (Colo. 1992);
People v. Laurent, 194 P.3d 1053
(Colo. App. 2008).

Expectation of privacy in a
tax return and supporting
documentation in the custody of a
tax preparer. To overcome a
taxpayer's reasonable expectation of
privacy, a search warrant must show
probable cause to believe that the tax
records contain evidence of criminal
wrongdoing by that taxpayer or the tax
preparer. People v. Gutierrez, 222 P.3d
925 (Colo. 2009).

Partial obstruction of view
does not  create reasonable
expectation of privacy. Where
defendant had placed plastic over a
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portion of a shed containing marijuana
plants, but contents were clearly visible
from public airspace above, officer's
observation of shed from a helicopter
not shown to have been flying illegally
was not a ‘“search". People wv.
Henderson, 847 P.2d 239 (Colo. App.
1993), aff'd, 879 P.2d 383 (Colo.
1994).

Expectation of privacy in
records held by bank. An individual
has an expectation of privacy in records
of his financial transactions held by a
bank in Colorado. Charnes v.
DiGiacomo, 200 Colo. 94, 612 P.2d
1117 (1980); People v. Lamb, 732 P.2d
1216 (Colo. 1987).

The government does not
have to notify a bank customer of
service of a grand jury subpoena of his
records. In re East Nat'l Bank, 517 F.
Supp. 1061 (D. Colo. 1981).

During the course of a
criminal prosecution, the prosecution
may compel production of telephone
and bank records through the use of
a subpoena duces tecum, so long as
the defendant has the opportunity to
challenge the subpoena for lack of
probable cause. Use of a subpoena
duces tecum for such records is not an
unreasonable search and  seizure
provided that it is supported by
probable cause and is properly defined
and executed. People v. Mason, 989
P.2d 757 (Colo. 1999).

University's random,
suspicionless, urinalysis drug-testings
are unconstitutional searches. Testing
of athletes is a significant intrusion and
is not reasonable absent significant
public safety or national security
interests or without voluntary consent.
Univ. of Colo. v. Derdeyn, 863 P.2d
929 (Colo. 1993).

To protect a bank
customer's expectation of privacy in
bank records, the customer must be
given  notice of judicial or
administrative subpoenas prior to their
execution. People v. Lamb, 732 P.2d
1216 (Colo. 1987).
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Availability of a hearing
subsequent to the production and
disclosure of bank records pursuant to
judicial or administrative subpoenas is
inadequate to protect a customer's
privacy right in the records since once
the right has been violated there is no
effective way to restore it. People v.
Lamb, 732 P.2d 1216 (Colo. 1987).

Bank may notify customer
of subpoenaed records. A bank may,
if it chooses, notify a customer that the
customer's bank records have been
subpoenaed. If a bank so notifies a
customer, no sustainable prosecution
for obstructing justice can follow; if a
bank does not notify the customer, it
risks the chance of a lawsuit in state
court for omitting the notice. In re East
Nat'l Bank, 517 F. Supp. 1061 (D.
Colo. 1981).

Standing to guestion
government's access to bank records.
Once a court allows intervention in a §
39-21-112 proceeding, which deals
with the filing of annual returns to the
department of revenue, it follows that a
taxpayer with an expectation of privacy
in his bank records has standing to raise
the legitimacy of governmental access
to the records in a motion to quash a
subpoena for the records. Charnes v.
DiGiacomo, 200 Colo. 94, 612 P.2d
1117 (1980).

Individual defendant has
standing to challenge failure of the
commissioner of securities to give
defendant notice of the issuance of
administrative subpoenas for corporate
bank  account  records  during
investigation into  securities law
violations by the commissioner which
was directed at both the defendant and
the corporation. People v. Lamb, 732
P.2d 1216 (Colo. 1987).

For in camera examination
of subpoenaed bank records, see
Pignatiello v. District Court, 659 P.2d
683 (Colo. 1983).

Telephone numbers dialed
on home telephone. A telephone
subscriber has a legitimate expectation
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that information relating to telephone
numbers dialed on his home telephone
will remain private; and, in the absence
of exigent  circumstances, law
enforcement officers must obtain a
search warrant prior to the installation
of a pen register. People v. Sporleder,
666 P.2d 135 (Colo. 1983).

The requirement of obtaining
a search warrant prior to the installation
of a pen register is applied retroactively
in People v. Timmons, 690 P.2d 213
(Colo. 1984).

During the course of a
criminal prosecution, the prosecution
may compel production of telephone
and bank records through the use of
a subpoena duces tecum, so long as
the defendant has the opportunity to
challenge the subpoena for lack of
probable cause. Use of a subpoena
duces tecum for such records is not an
unreasonable search and  seizure
provided that it is supported by
probable cause and is properly defined
and executed. People v. Mason, 989
P.2d 757 (Colo. 1999).

Electronic  beeper. The
government's installation of an
electronic beeper inside a
commercially-purchased sealed drum
of chemicals violates the legitimate
expectation of privacy of an individual
who has a proprietary or possessory
interest in the drum, and, in the absence
of a warrant, such installation is an
illegal search. People v. Oates, 698
P.2d 811 (Colo. 1985).

Bullets fired into front
lawn. Where defendant openly, in
daylight, and before witnesses, fires
bullets into a front lawn, the defendant
can assert no reasonable expectation of
privacy with respect to the bullets.
People v. Morgan, 681 P.2d 970 (Colo.
App.), cert. denied, 469 U.S. 881, 105
S. Ct. 248, 83 L. Ed. 2d 185 (1984).

Defendant had an interest
in his wife's motel room, even during
his absence. As a result, the defendant
had a proprietary interest in the room
and had standing to object to a search
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of such room. People v. Fox, 862 P.2d
1000 (Colo. App. 1993).

Expectation of privacy in
toll records. A telephone subscriber
has a legitimate expectation that toll
records that reflect individually billed
calls will remain private, and law
enforcement officers generally must
obtain a search warrant prior to the
searches of toll records. People v. Corr,
682 P.2d 20 (Colo.), cert. denied, 469
U.S. 855, 105 S. Ct. 181, 83 L. Ed. 2d
115 (1984).

Utility records are not
protected from disclosure by this
section since society does not view the
expectation of privacy in utility records
as a reasonable one and, unlike
telephone and bank records, utility
records can be obtained by other
members of the public. People v.
Dunkin, 888 P.2d 305 (Colo. App.
1994).

Expectation of privacy in
records of stockbroker's account. An
individual has an expectation of
privacy in the records of his
stockbroker's account that is protected
by the Colorado Constitution. People v.
Fleming, 804 P.2d 231 (Colo. App.
1990).

Expectation of privacy in
garbage placed on the curb. An
individual has an expectation of
privacy which society would regard as
reasonable in trash left for collection at
the curbside. People v. Hillman, 821
P.2d 884 (Colo. App. 1991).

Ultraviolet light
examination of hands. A person has a
reasonable expectation that police
officers will not subject his hands to an
ultraviolet lamp  examination to
discover incriminating evidence not
otherwise observable. People v.
Santistevan, 715 P.2d 792 (Colo.
1986).

A trespass is not the
equivalent of a search. The presence
or absence of a physical trespass by
police has little or no relevance to the
question of whether society would
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recognize an asserted privacy interest
as reasonable. People v. Wimer, 799
P.2d 436 (Colo. App. 1990), cert.
denied, 809 P.2d 998 (Colo. 1991).

Prisoners have little, if any,
reasonable expectation of privacy
while incarcerated. People v. Salaz,
953 P.2d 1275 (Colo. 1998); People v.
Lee, 93 P.3d 544 (Colo. App. 2003).

A pretrial detainee's right
to be free from unreasonable
searches and seizures is not violated
when  the  detainee's  outgoing
correspondence is seized and copied by
correctional officials pursuant to an
established practice that is reasonable
and is no more intrusive than necessary
to protect a legitimate governmental
interest in institutional security. People
v. Whalin, 885 P.2d 293 (Colo. App.
1994).

Section is intended as
restraint upon activities of sovereign
authority. People v. Benson, 176 Colo.
421, 490 P.2d 1287 (1971).

This section gives protection
against unlawful searches and seizures
by governmental agencies. People v.
Benson, 176 Colo. 421, 490 P.2d 1287
(1971).

The  guarantees  against
unreasonable searches and seizures
have  been applied to  both
administrative and criminal searches.
Condon v. People, 176 Colo. 212, 489
P.2d 1297 (1971).

The exclusionary rule applies
to forfeiture actions. People v. Lot 23,
707 P.2d 1001 (Colo. App. 1985), affd
in part and rev'd in part on other
grounds, 735 P.2d 184 (Colo. 1987).

And section not intended to
be limitation upon other than
governmental agencies, for the
purpose of this section is to secure the
citizen in the right to unmolested
occupation of his dwelling and the
possession of his property, subject to
the right of seizure by process duly
issued. People v. Benson, 176 Colo.
421, 490 P.2d 1287 (1971).

Constitutional prohibitions
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on searches and seizures do not in
general require exclusion of evidence
seized by private parties. People v.
Benson, 176 Colo. 421, 490 P.2d 1287
(1971); People v. Henderson, 38 Colo.
App. 308, 559 P.2d 1108 (1976).

Test where search or
seizure by private person. The test as
to whether a "search" or "seizure"
which falls within the scope of
constitutional protection has occurred is
whether the private person who is
doing the searching, in light of all the
circumstances of the case, must be
regarded as having acted as an
"instrument” or agent of the state.
People v. Henderson, 38 Colo. App.
308, 559 P.2d 1108 (1976).

Officers' presence in
vicinity does not  necessarily
constitute participation in the search
and seizure by the private person.
People v. Henderson, 38 Colo. App.
308, 559 P.2d 1108 (1976).

The fact that the person
conducting a search might have
intended to assist law enforcement
does not transform him or her into a
law enforcement agent so long as he
or she had a legitimate independent
motivation for engaging in the
challenged conduct. The mere
presence of officers, absent some form
of participation in the search, did not
establish an agency relationship. People
v. Holmberg, 992 P.2d 705 (Colo. App.
1999).

Whether an individual
conducting a search or seizure is an
agent of the government is
determined by the totality of the
circumstances. In order to establish
agency, one must show that the
government encouraged, initiated, and
instigated a search or seizure or that the
person conducting the search acted
only to assist law enforcement efforts.
People v. Pilkington, 156 P.3d 477
(Colo. 2007).

A private actor's independent
motive to investigate creates a strong
presumption that he or she is not an

2013

agent of the government, and therefore
the fourth amendment does not apply to
the search. People v. Pilkington, 156
P.3d 477 (Colo. 2007).

Where hotel employee not
acting as agent of police. Where
police do not suggest or instigate an
inspection by a hotel employee, nor
accompany her when she enters a
room, her actions are her own idea and
not those of the state for she is not
acting as an agent or an alter ego of the
police. People v. Benson, 176 Colo.
421, 490 P.2d 1287 (1971).

Standard for determining
whether search warrant complies
with constitutional requirements is
one of practical accuracy rather than
technical nicety. People v. Ragulsky,
184 Colo. 86, 518 P.2d 286 (1974).

One asserting right to
privacy must establish he was victim
of invasion. Concomitant with the
assertion of the right to privacy is the
requirement that the one who asserts
the right must establish that he was the
victim of an invasion of his privacy.
Kurtz v. People, 177 Colo. 306, 494
P.2d 97 (1972).

Before a defendant is entitled
to an order of suppression, he first must
establish that the challenged search
violated a privacy interest which the
fourth amendment is designed to
protect. People v. Henry, 631 P.2d
1122 (Colo. 1981); People v. Settles,
685 P.2d 183 (Colo. 1984).

Prosecutor bears no burden
at suppression hearing to prove that
defendant was the victim of the
claimed illegal police conduct
because, when a defendant files a
motion to suppress claiming his or her
fourth amendment rights were violated,
this initial allegation suffices to
establish that he or she was the victim
or aggrieved party of the alleged
invasion of privacy. People v. Jorlantin,
196 P.3d 258 (Colo. 2008).

Person suspected of being
insane has rights under section.
Every  person, including those
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suspected of being insane, has certain
fundamental constitutional rights. Not
the least of these is the one mentioned
in this section. Barber v. People, 127
Colo. 90, 254 P.2d 431 (1953).

Standing to question
legality of seizure. Where defendants
were legitimately on the premises and
the evidence seized is proposed to be
used against them, they have standing
to question the legality of the seizure,
and thus, the legitimacy of the presence
of the police in the house. People v.
Godinas, 176 Colo. 391, 490 P.2d 945
(1971).

A person may challenge the
constitutional validity of a search only
if he has a legitimate expectation of
privacy in the invaded place. People v.
Savage, 630 P.2d 1070 (Colo. 1981).

Property law concepts are not
necessarily determinative of standing to
challenge police activity under the
Fourth Amendment as the inquiry
extends  beyond  ownership  or
possession of the property seized to
considerations of whether the defendant
had a reasonable expectation of privacy
in the area searched. People v. Holder,
632 P.2d 607 (Colo. App. 1981).

Passenger or hitchhiker has
NO property or possessory interest in an
automobile  and no  legitimate
expectation of privacy, but a passenger
who has permission of the owner to use
the car does have a legitimate
expectation of privacy. People v.
Naranjo, 686 P.2d 1343 (Colo. 1984).

No standing. Where the
defendant was found unconscious
inside an automobile which upon a
search was found to contain the
deceased's body and it was not an
instance where the basis for defendant's
prosecution was possession of the
vehicle, the defendant did not have
automatic standing to challenge the
vehicle's search and seizure. People v.
Trusty, 183 Colo. 291, 516 P.2d 423
(1973).

Nor standing to object to
admission of evidence. A person who
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is only aggrieved by the admission of
evidence illegally seized from a third
person lacks standing to object. People
v. Knapp, 180 Colo. 280, 505 P.2d 7
(1973).

One not legitimately on
premises has no standing to move to
suppress the fruits of a search and
seizure of those premises. People v.
Trusty, 183 Colo. 291, 516 P.2d 423
(1973).

Fourth amendment rights are
personal and the suppression of the
products of an unconstitutional search
can be urged only by one whose rights
were violated, not by those who are
aggrieved solely by the admission of
the damaging evidence, even if they be
codefendants. People v. Henry, 631
P.2d 1122 (Colo. 1981).

Questions of standing and
reasonableness of search merge into
one: Whether the government officials
violated any legitimate expectation of
privacy held by the defendant. People
v. Spies, 200 Colo. 434, 615 P.2d 710
(1980).

In order for a defendant to
have standing to challenge the
constitutionality of a governmental
search, he or she must demonstrate a
legitimate expectation of privacy in the
areas searched or the items seized.
Defendant bears the burden to establish
standing, and the issue must be
resolved in view of the totality of the
circumstances. People v. Montoya, 914
P.2d 491 (Colo. App. 1995); People v.
Flockhart, _ P.3d __ (Colo. App.
2009).

Appellate  courts  may
address issues of standing sua sponte,
regardless of whether the
prosecution may be deemed to have
waived its right to address the
question. Appellate court, however,
may not do so when the factual record
was undeveloped and could not be
supplemented with reliable testimony
on remand given the passage of time.
Moody v. People, 159 P.3d 611 (Colo.
2007).
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Lawfulness of warrantless
arrest determined by state law. The
lawfulness of an arrest without a
warrant by state officers for a state
offense must be determined by state
law. People v. Navran, 174 Colo. 222,
483 P.2d 228 (1971).

Lawfulness of search and
seizure determined by trial judge.
There is no constitutional requirement
that the question of the lawfulness of
the search and seizure be submitted to a
jury. It remains a question of law which
must be determined by the trial judge
and, in this state, by the trial judge
only. Jones v. People, 167 Colo. 153,
445 P.2d 889 (1968).

As courts to guard personal
security. Courts still retain their
traditional responsibility to guard
against police conduct which trenches
upon personal security without the
objective  evidentiary  justification
which the constitution requires. People
v. Nelson, 172 Colo. 456, 474 P.2d 158
(1970).

Mere possibility of
prejudice is insufficient to warrant
reaching merits of constitutionality
of an inventory search. People v.
Thomas, 189 Colo. 490, 542 P.2d 387
(1975).

And acquittal moots
question. Where defendant challenged
the constitutionality of the inventory
search of his car and the use of
evidence obtained as a result of the
search at his trial, the issue of
constitutionality of the search was moot
because the fruits of the search were
used primarily to prove that the
defendant was guilty of burglary on
which charges he was acquitted. People
v. Thomas, 189 Colo. 490, 542 P.2d
387 (1975).

Unlawful conduct of
arresting officers does not destroy
court's criminal jurisdiction.
Unlawful conduct of arresting officers,
or other persons holding public office,
may have certain effects upon
admissibility of evidence, but it does
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not destroy jurisdiction of the court to
try a criminal charge lodged against a
person brought before it. DeBaca v.
Trujillo, 167 Colo. 311, 447 P.2d 533
(1968).

And illegal arrest of one
charged with crime is no bar to his
prosecution if all other elements
necessary to give a court jurisdiction to
try accused are present, a conviction in
such a case being unaffected by such
unlawful arrest. DeBaca v. Trujillo, 167
Colo. 311, 447 P.2d 533 (1968).

Preliminary  examination
not prerequisite to prosecution by
information. There is no
constitutional requirement making a
preliminary examination a prerequisite
to a prosecution by information. Holt v.
People, 23 Colo. 1, 45 P. 374 (1896).

Nor is sworn complaint
jurisdictional prerequisite to
prosecution. There is no
constitutional requirement that a sworn
complaint is a  jurisdictional
prerequisite to prosecution of a
misdemeanor charge. Stubert v. County
Court, 163 Colo. 535, 433 P.2d 97
(1967).

And nothing requires that
“summons and complaint”™ be
verified where the summons and
complaint is simply the method by
which  criminal  proceedings are
instituted against a person already
validly arrested, and a warrant for
arrest does not issue. Stubert v. County
Court, 163 Colo. 535, 433 P.2d 97
(1967).

Insofar as the fourth
amendment to the constitution of the
United States is concerned, a criminal
information need not be verified.
Stubert v. County Court, 163 Colo.
535, 433 P.2d 97 (1967).

Unless it is to serve as basis
for issuance of arrest warrant.
Stubert v. County Court, 163 Colo.
535, 433 P.2d 97 (1967).

The oath or affirmation
required by this section is an essential
prerequisite to an arrest, whether a
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preliminary examination is to be had or
the warrant is to issue on an
information. Holt v. People, 23 Colo. 1,
45 P. 374 (1896).

Affidavit is made essential
in case preliminary examination has
not been had, in order to comply with
the requirements of this section. Noble
v. People, 23 Colo. 9, 45 P. 376 (1896).

Technical requirements and
elaborate specificity are not required
in drafting of affidavits for search
warrants. People v. Padilla, 182 Colo.
101, 511 P.2d 480 (1973).

Although warrant issues
only on charge under oath in writing.
To justify a warrant there must be a
charge under oath, reduced to writing.
Lustig v. People, 18 Colo. 217, 32 P.
275 (1893).

For other cases dealing with
affidavits in  the filing of
informations, see Ausmus v. People,
47 Colo. 167, 107 P. 204 (1910); Curl
v. People, 53 Colo. 578, 127 P. 951
(1912); Solt v. People, 130 Colo. 1, 272
P.2d 638 (1954).

Section has no application
to ordinary cases of production of
documents under a subpoena duces
tecum. Eykelboom v. People, 71 Colo.
318, 206 P. 388 (1922).

Contemporaneous
objection rule applies to search and
seizure issues, and the failure to raise
the objection of an illegal search and
seizure by proper objection at the trial
level is tantamount to a waiver. Brown
v. People, 162 Colo. 406, 426 P.2d 764
(1967).

Absent egregious police
misconduct, exclusionary rule is
inapplicable to probation revocation
proceedings. People v. Ressin, 620
P.2d 717 (Colo. 1980).

Application of exclusionary
rule in a dependency and neglect case
requires the court to balance the
deterrent benefits of applying the rule
against the societal cost of excluding
relevant evidence. People ex rel.
AE.L., 181 P.3d 1186 (Colo. App.
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2008).

Here, applying the rule would
have a high societal cost in terms of
protecting child welfare interests.
Therefore, the court did not err in
denying mother's motion to suppress
evidence. People ex rel. AEE.L., 181
P.3d 1186 (Colo. App. 2008).

Oral statement prima facie
inadmissible  where  reason  for
detention was an attempt to obtain an
inculpatory statement from defendant.
People v. Stark, 682 P.2d 1240 (Colo.
App. 1984).

Later statement admissible
if obtained by a means sufficiently
distinct from the illegality. Relevant
factors are: Intervening Miranda
warnings and valid waiver; temporal
proximity of illegal arrest and
statement; intervening circumstances;
and purpose and flagrancy of any
official misconduct. People v. Stark,
682 P.2d 1240 (Colo. App. 1984).

Applied in Ratcliff v. People,
22 Colo. 75, 43 P. 553 (1896); Laffey
v. People, 55 Colo. 575, 136 P. 1031
(1913); Potter v. Armstrong, 110 Colo.
198, 132 P.2d 788 (1942); Lucas v.
District Court, 140 Colo. 510, 345 P.2d
1064 (1959); Hernandez v. People, 153
Colo. 316, 385 P.2d 996 (1963);
Wilson v. People, 156 Colo. 243, 398
P.2d 35 (1965); Garcia v. People, 160
Colo. 220, 416 P.2d 373 (1966); People
v. Aguilar, 173 Colo. 260, 477 P.2d
462 (1970); People v. Leahy, 173 Colo.
339, 484 P.2d 778 (1970); People v.
Muniz, 198 Colo. 194, 597 P.2d 580
(1979).

1. PROBABLE CAUSE.
A. In General.

Constitutionality of an
arrest is measured by probable
cause. People v. Magoon, 645 P.2d 286
(Colo. 1982).

The constitutional
requirement that arrests be based
upon probable cause serves two
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purposes: To protect citizens from rash
and unreasonable interferences with
privacy and to give fair leeway for
enforcing the law in the community's
protection. People v. Ratcliff, 778 P.2d
1371 (Colo. 1989); People v. Higbee,
802 P.2d 1085 (Colo. 1990).

It is only upon showing of
probable cause that legal doors are
opened to allow the police to gain
official entry into an individual's
domain of privacy for the purpose of
conducting a search or for making an
official seizure under the constitution.
People v. Brethauer, 174 Colo. 29, 482
P.2d 369 (1971).

To support issuance of
arrest warrant, complaint must
comply  with  probable cause
requirements of this section, the fourth
amendment to the United States
Constitution, and Crim. P. 3 and 4 (a).
Scott v. People, 166 Colo. 432, 444
P.2d 388 (1968); People v. Nelson, 172
Colo. 456, 474 P.2d 158 (1970); People
v. Henry, 173 Colo. 523, 482 P.2d 357
(1971); People v. Moreno, 176 Colo.
488, 491 P.2d 575 (1971).

No search warrant may
issue without showing of probable
cause affirmed in writing. Under both
this section and the fourth amendment
of the United States Constitution, no
search warrants may issue without a
showing of probable cause, which,
under the Colorado Constitution, must
be affirmed in writing before a search
warrant may issue. Flesher v. People,
174 Colo. 355, 484 P.2d 113 (1971).

Warrant issued without
showing of probable cause violates
constitutional standards. A search
warrant which is routinely issued at the
request of the accusing officer, without
the slightest showing of probable cause,
is issued in violation of
long-established fundamental
constitutional ~ standards, and any
evidence seized under its authority
should be excluded from evidence in
the trial court unless there is other legal
basis for its admission. Brown v.
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Patterson, 275 F. Supp. 629 (D. Colo.
1967), aff'd, 393 F.2d 733 (10th Cir.
1968).

Substance of all definitions
of probable cause is a reasonable
ground for belief of guilt. People v.
Feltch, 174 Colo. 383, 483 P.2d 1335
(1971).

Courts have uniformly
required an objective standard for
determining probable cause. People
v. Davis, 903 P.2d 1 (Colo. 1995).

The probable cause
standard is a practical, nontechnical
conception and is measured by
reasonableness, not  mathematical
probability. People v. Rayford, 725
P.2d 1142 (Colo. 1986).

Because the standard of
probable cause is substantially less
than the quantum of evidence needed
to support a conviction, only
reasonable grounds, not a mathematical
probability, to believe that the
defendant participated in the crime in
question must be demonstrated. Banks
v. People, 696 P.2d 293 (Colo. 1985);
People v. McCoy, 832 P.2d 1043
(Colo. App. 1992), aff'd, 870 P.2d 1231
(Colo. 1994).

As the term suggests,
probable cause deals with probabilities,
not certainties. People v. Washington,
865 P.2d 145 (Colo. 1994).

"Probable  cause"  not
measured by certainty. It is not
necessary that facts establishing
probable cause for arrest rise to a level
of certainty. People v. Hearty, 644 P.2d
302 (Colo. 1982); People v. Wirtz, 661
P.2d 300 (Colo. App. 1982); People v.
Villiard, 679 P.2d 593 (Colo. 1984).

Probable cause for a search,
as with probable cause to arrest,
depends upon  probabilities, not
certainties, and involves a level of
knowledge grounded in the practical
considerations of everyday life on
which reasonable and prudent persons
act. People v. Rayford, 725 P.2d 1142
(Colo. 1986); People v. Lubben, 739
P.2d 833 (Colo. 1987).
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Suspicion alone does not
amount to probable cause. People v.
Quintero, 657 P.2d 948 (Colo.), cert.
granted, 463 U.S. 1206, 104 S. Ct. 62,
77 L. Ed. 2d 1386, cert. dismissed, 464
U.S. 1014, 104 S. Ct. 543, 78 L. Ed. 2d
719 (1983).

Probable cause exists when
an affidavit for a search warrant
alleges sufficient facts to warrant a
person of reasonable caution to believe
that contraband or evidence of criminal
activity is located at the place to be
searched. Bartley v. People, 817 P.2d
1029 (Colo. 1991); People v. Delgado,
832 P.2d 971 (Colo. App. 1991);
People v. Leftwich, 869 P.2d 1260
(Colo. 1994); Henderson v. People, 879
P.2d 383 (Colo. 1994); People v.
Fortune, 930 P.2d 1341 (Colo. 1997);
People v. Pacheco, 175 P.3d 91 (Colo.
2006).

During a controlled drug
transaction, probable cause exists to
search the location to which the seller
went before selling the drugs to the
police. People v. Eirish, 165 P.3d 848
(Colo. App. 2007).

Probable cause for issuance
of a subpoena duces tecum for
obtaining telephone and bank
records exists if there is a reasonable
likelihood that the evidence sought
exists and that it would link the
defendant to the crime charged. People
v. Mason, 989 P.2d 757 (Colo. 1999).

The Colorado Constitution
presumes that an arrest for a
criminal violation when predicated
upon probable cause is permissible
for any crime, not just a serious
crime. People v. Triantos, 55 P.3d
131 (Colo. 2002).

Probable cause to arrest
exists when, under the totality of the
circumstances at the time of arrest,
objective facts and circumstances
available to a person of reasonable
caution justify the belief that a crime
has been or is being committed by the
person who has been or is being
arrested. People v. King, 16 P.3d 807
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(Colo. 2001); People v. Brown, 217
P.3d 1252 (Colo. 2009).

Probable cause for an
arrest does not exist if the police have
no information that a crime has, in fact,
been committed. People v. Quintero,
657 P.2d 948 (Colo. 1983); People v.
McCoy, 832 P.2d 1043 (Colo. App.
1992), aff'd, 870 P.2d 1231 (Colo.
1994); People v. King, 16 P.3d 807
(Colo. 2001).

Probable cause for a
warrantless arrest does not require
specific information that a particular
crime has been committed. People v.
McCoy, 870 P.2d 1231 (Colo. 1994).

To support issuance of
search warrant probable cause and
oath or affirmation particularly
describing the place and the objects to
be seized are required. People v.
Leftwich, 869 P.2d 1260 (Colo. 1994);
Henderson v. People, 879 P.2d 383
(Colo. 1994).

A search may be reasonable
despite the absence of individualized
probable cause in limited
circumstances if the privacy interests
involved are minimal and if the
compelling  governmental interest
would be placed in jeopardy by a
requirement of individualized probable
cause. Derdeyn v. Univ. of Colo., 832
P.2d 1031 (Colo. App. 1991).

A university's interest in
securing a drug-free  athletic
program does not constitute a
compelling state interest. There are
no public safety or law enforcement
interests that are served by such sports
program and the urine testing program
at issue is unconstitutional. Derdeyn
v. Univ. of Colo., 832 P.2d 1031 (Colo.
App. 1991).

Existence of outstanding
arrest warrant provides prima facie
showing of probable cause, although
the person arrested may challenge the
validity of the arrest warrant at a
post-arrest probable cause hearing.
People v. Gouker, 665 P.2d 113 (Colo.
1983).
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An outstanding arrest warrant
from another jurisdiction may provide
the probable cause needed to make an
arrest. People v. Gouker, 665 P.2d 113
(Colo. 1983).

Outstanding arrest warrant
from another jurisdiction constituted
probable cause for defendant's arrest
even though warrant contain "no
extradition"  provision. People V.
Thompson, 793 P.2d 1173 (Colo.
1990).

Same constitutional
probable cause standards for search
or arrest. The same constitutional
standards for determining probable
cause apply whether a search or an
arrest is being effected by police
officers, and these standards are
applicable whether or not the officers
have obtained a judicially authorized
warrant to arrest or search. People v.
Vaughns, 182 Colo. 328, 513 P.2d 196
(1973).

The same constitutional
standards for determining probable
cause apply whether a search or an
arrest is being made by the police.
People v. Burns, 200 Colo. 387, 615
P.2d 686 (1980).

And standards applicable
whether or not warrant obtained.
Probable cause standards for searches
or arrests are applicable whether or not
the police have obtained a warrant.
People v. Burns, 200 Colo. 387, 615
P.2d 686 (1980).

Probable cause must be
present for each warrant or place to
be searched. While more than one
search warrant may be issued on the
basis of a single affidavit, the affidavit
must support a finding of probable
cause as to each separate warrant or
each separate place to be searched.
People v. Arnold, 181 Colo. 432, 509
P.2d 1248 (1973).

Probable  cause  permits
officers to obtain a warrant to search
premises and to seize property.
Hoffman v. People, 780 P.2d 471
(Colo. 1989); People v. Taube, 843
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P.2d 79 (Colo. App. 1992).

Probable cause must exist in
order for warrantless arrest to be valid.
People v. Thompson, 793 P.2d 1173
(Colo. 1990).

The showing of probable
cause necessary to secure a warrant
may vary with the object and
intrusiveness of the search, but the
necessity for a warrant persists. People
v. Taube, 843 P.2d 79 (Colo. App.
1992).

Probable cause required for
warrantless searches in exigent
circumstances. In order for a
warrantless search to be excused under
exigent circumstances, probable cause
must exist at the moment the arrest or
the search is made. People wv.
Thompson, 185 Colo. 208, 523 P.2d
128 (1974).

Although the constitutional
warrant requirement may be excused
under exigent circumstances, the
probable cause requirements are at least
as strict in warrantless searches as in
those pursuant to a warrant. People v.
Thompson, 185 Colo. 208, 523 P.2d
128 (1974); People v. Gonzales, 186
Colo. 48, 525 P.2d 1139 (1974).

Violation of traffic
ordinance  does not establish
probable cause for warrantless
search for evidence of an unrelated
criminal offense. People v. Goessl, 186
Colo. 208, 526 P.2d 664 (1974).

Not all drug arrests give
rise to exigent circumstances thereby
permitting  warrantless,  “security"
searches. People v. Barndt, 199 Colo.
51, 604 P.2d 1173 (1980).

State must prove probable
cause for warrantless arrest or
search. The burden of proving
probable cause in justification of a
warrantless arrest and search is upon
the state. People v. Nanes, 174 Colo.
294, 483 P.2d 958 (1971); People v.
McCoy, 832 P.2d 1043 (Colo. App.
1992), aff'd, 870 P.2d 1231 (Colo.
1994).

The burden is upon the state
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at the suppression hearing to establish
that probable cause existed which
would justify the warrantless search of
the defendant's person. People v. Ware,
174 Colo. 419, 484 P.2d 103 (1971).

The burden of proving the
existence of probable cause for an
arrest without a warrant is on the
prosecution. People v. Feltch, 174
Colo. 383, 483 P.2d 1335 (1971); Stork
v. People, 175 Colo. 324, 488 P.2d 76
(1971); People v. Vaughns, 175 Colo.
369, 489 P.2d 591 (1971); DeLaCruz v.
People, 177 Colo. 46, 492 P.2d 627
(1972); Mora v. People, 178 Colo. 279,
496 P.2d 1045 (1972); People .
Schreyer, 640 P.2d 1147 (Colo. 1982);
People v. Roybal, 655 P.2d 410 (Colo.
1982); People v. Foster, 788 P.2d 825
(Colo. 1990); People v. Diaz, 793 P.2d
1181 (Colo. 1990); People v. McCoy,
832 P.2d 1043 (Colo. App. 1992).

Probable cause for valid
arrest is a reasonable ground of
suspicion, supported by circumstances
sufficiently strong to warrant a cautious
man to believe that an offense has been
or is being committed by the person
arrested. Scott v. People, 166 Colo.
432, 444 P.2d 388 (1968); People v.
Nelson, 172 Colo. 456, 474 P.2d 158
(1970).

Probable cause exists where
the facts and circumstances within the
officers' knowledge, and of which they
had reasonable trustworthy
information, are sufficient in
themselves to warrant a man of
reasonable caution in the belief that an
offense has been or is being committed.
People v. Brethauer, 174 Colo. 29, 482
P.2d 369 (1971); People v. Weinert,
174 Colo. 71, 482 P.2d 103 (1971);
People v. Nanes, 174 Colo. 294, 483
P.2d 958 (1971); People v. Feltch, 174
Colo. 383, 483 P.2d 1335 (1971);
Finley v. People, 176 Colo. 1, 488 P.2d
883 (1971); People v. Thompson, 185
Colo. 208, 523 P.2d 128 (1974); People
v. Chavez, 632 P.2d 574 (Colo. 1981);
People v. Bustam, 641 P.2d 968 (Colo.
1982); People v. Rueda, 649 P.2d 1106
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(Colo. 1982); People v. Quintero, 657
P.2d 948 (Colo.), cert. granted, 463
U.S. 1206, 104 S. Ct. 62, 77 L. Ed. 2d
1386, cert. dismissed, 464 U.S. 1014,
104 S. Ct. 543, 78 L. Ed. 2d 719
(1983); People v. Nygren, 696 P.2d 270
(Colo. 1985); People v. Diaz, 793 P.2d
1181 (Colo. 1990); People v. McCoy,
870 P.2d 1231 (Colo. 1994).

A court must determine
whether the facts available to a
reasonably cautious officer at the
moment of arrest would warrant his
belief that an offense has been or is
being committed. People v. Navran,
174 Colo. 222, 483 P.2d 228 (1971);
People v. Schreyer, 640 P.2d 1147
(Colo. 1982); People v. Villiard, 679
P.2d 593 (Colo. 1984); People v.
Ratcliff, 778 P.2d 1371 (Colo. 1989);
People v. Drake, 735 P.2d 1257 (Colo.
1990).

The fact that a jury later
acquitted defendant of crime does not
require a conclusion that the police
lacked probable cause to arrest
defendant on that charge. People v.
Couillard, 131 P.3d 1146 (Colo. App.
2005).

The information relied upon
to justify a warrantless arrest and
search must be more than rumor or
suspicion; however, it need not be of
that quality and quantity necessary to
satisfy beyond a reasonable doubt. It is
sufficient if it warrants a reasonably
cautious and prudent police officer in
believing, in light of his training and
experience, that an offense has been
committed and that the person arrested
probably committed it. People v.
Nanes, 174 Colo. 294, 483 P.2d 958
(1971).

Probable cause for an arrest
without a warrant exists where the facts
available to a reasonably cautious
officer at the moment of the arrest
warrant his belief that an offense had
been or is being committed. People v.
Vincent, 628 P.2d 107 (Colo. 1981);
People v. Quintana, 701 P.2d 1264
(Colo. App. 1985); People v. Tufts, 717
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P.2d 485 (Colo. 1986); People wv.
Foster, 788 P.2d 825 (Colo. 1990).

In the case of multiple
suspects, for each of whom there are
reasonable grounds to believe they
participated in a particular criminal
offense, probable cause to search
means no more than a showing of
reasonable  grounds to  believe
incriminating evidence is present on the
premises to be searched. People v.
Hearty, 644 P.2d 302 (Colo. 1982).

The probable cause threshold
for a warrantless arrest is met when
there are facts and circumstances
sufficient to cause a person of
reasonable caution to believe that at the
time of the arrest an offense has been or
is being committed by the person to be
arrested. People v. Rayford, 725 P.2d
1142  (Colo. 1986); People v.
Thompson, 793 P.2d 1173 (Colo.
1990).

Probable cause to arrest
exists when, under the totality of the
circumstances, the objective facts and
circumstances warrant the belief by a
reasonable and prudent person, in light
of that person's training and experience,
that an offense has been committed and
that the defendant committed it. People
v. McCoy, 870 P.2d 1231 (Colo. 1994);
People v. McKay, 10 P.3d 704 (Colo.
App. 2000).

Based on the totality of the
facts and circumstances, officer
reasonably concluded defendant was
the driver of the car. The facts were
the license plate on the car matched the
report of the vehicle that caused the
accident, defendant's breath smelled of
alcohol, and the driver's seat was pulled
too far forward for a six-foot tall person
to be driving the car as defendant
claimed. The circumstances were that
defendant was the only one linked to
the car when the officer arrived on the
scene and the other person at the scene
had not seen anyone else around the car
except for the defendant. Those facts
and circumstances are more than
enough to establish probable cause for
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the arrest, so the evidence seized as a
result of the arrest is admissible at trial.
People v. Castaneda, 249 P.3d 1119
(Colo. 2011).

The absence of the
arresting officer's testimony at a
suppression  hearing  does  not
necessarily preclude a finding that the
officer had probable cause to arrest.
People v. Holmberg, 992 P.2d 705
(Colo. App. 1999).

While it is not necessary
that the arresting officer possess
knowledge of facts sufficient to
establish guilt, more than mere
suspicion is required to provide
probable cause for arrest. Wong Sun v.
United States, 371 U.S. 471, 83 S. Ct.
407, 9 L. Ed. 2d 441 (1963); People v.
Saars, 196 Colo. 294, 584 P.2d 622
(1978); People v. McCoy, 832 P.2d
1043 (Colo. App. 1992), aff'd, 870 P.2d
1231 (Colo. 1994).

While an officer's "'training
and experience” may be considered
in determining probable cause, such
training and experience cannot
substitute for an evidentiary nexus,
prior to the search, between the place to
be searched and any criminal activity.
People v. Eirish, 165 P.3d 848 (Colo.
App. 2007).

The determination of when
facts cross the line from reasonable
suspicion to probable cause is
difficult. That line necessarily must be
drawn by an act of judgment formed in
the light of the particular situation and
with account taken of all the
circumstances. People v. McCoy, 870
P.2d 1231 (Colo. 1994).

Whenever detention by
police officer is more than brief, there
is an arrest which must be supported by
probable cause. People v. Schreyer, 640
P.2d 1147 (Colo. 1982).

Where purpose and
character of investigatory stop
exceeds what is reasonable in light of
the circumstances, there is an arrest
which requires probable cause. People
v. Stark, 682 P.2d 1240 (Colo. App.
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1984).

Investigatory stop may be
effected with guns drawn if it is
reasonable under the circumstances.
People v. Cooper, 731 P.2d 781 (Colo.
App. 1986).

Where police officers wanted
to question a parole violator in
connection with a sexual assault
involving use of a shotgun and
handgun, officers could effectuate an
investigatory stop with their weapons
drawn to determine if one of the two
men detained was the violator. People
v. Cooper, 731 P.2d 781 (Colo. App.
1986).

Mere  association  with
guilty persons does not amount to
probable cause to arrest. People v.
Henderson, 175 Colo. 400, 487 P.2d
1108 (1971).

Physical presence in an
automobile, in and of itself, does not
provide probable cause to arrest, for
guilt by association has never been an
acceptable rationale and it does not
constitute probable cause to arrest.
Mora v. People, 178 Colo. 279, 496
P.2d 1045 (1972).

Mere arrival of person at
residence  where shipment of
marijuana is to be delivered is
insufficient to provide probable cause
to believe that the person has
committed a crime or that a search of
his car will reveal the presence of
narcotic drugs. People v. Henderson,
175 Colo. 400, 487 P.2d 1108 (1971).

Mere presence of passenger
in truck transporting motorcycle which
officer believed to be stolen did not
constitute probable cause for passenger
to be arrested for stealing motorcycle.
People v. Foster, 788 P.2d 825 (Colo.
1990).

Mere fact that individual
may have been at the same
convenience store on the previous
day selling drugs is not sufficient
evidence to establish probable cause
for loitering. People v. Davis, 903 P.2d
1 (Colo. 1995).
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Relationship with person
alleged to have participated in
forgery is not sufficient to establish
probable cause to arrest. People v.
Stark, 682 P.2d 1240 (Colo. App.
1984).

Defendant's arrest was not
supported by probable cause and
was unlawful since information that an
individual is attempting to sell jewelry
at a price substantially below market
value can give rise to a reasonable
suspicion that a crime has been
committed but does not, without other
information from which it may
reasonably be inferred that the jewelry
is illegally in the seller's possession,
constitute probable cause for arrest.
People v. McCoy, 832 P.2d 1043
(Colo. App. 1992), aff'd, 870 P.2d 1231
(Colo. 1994).

Investigation and
surveillance may be carried out
without probable cause. So long as
investigation and surveillance activity
does not constitute an invasion of
privacy constituting an infringement
upon constitutional rights, then no
probable cause requirement need be
met to initiate and carry out the
investigation and surveillance
activities. People v. Snelling, 174 Colo.
397, 484 P.2d 784 (1971); People v.
McGahey, 179 Colo. 401, 500 P.2d 977
(1972).

A police officer may in
appropriate circumstances and in an
appropriate manner approach a person
for purposes of investigating possibly
criminal behavior even though there is
no probable cause to make an arrest.
People v. Martineau, 185 Colo. 194,
523 P.2d 126 (1974).

"Fellow  officer" rule
provides that an arresting officer who
does not personally possess sufficient
information to constitute probable
cause may nevertheless make a
warrantless arrest if (1) he acts upon
the direction or as a result of a
communication from a fellow officer,
and (2) the police, as a whole, possess
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sufficient information to constitute
probable cause. People v. Thompson,
793 P.2d 1173 (Colo. 1990); People v.
Washington, 865 P.2d 145 (Colo.
1994); People v. Fears, 962 P.2d 272
(Colo. App. 1997).

Trial court correctly found
the information contained in the
affidavit, when analyzed under the
totality of the circumstances test,
established probable cause to search
the premises. The corroborating
circumstances of the same license plate
and presence of persons accompanying
the defendant in the car at the time of
the arrest and a high volume of short
term visitors at the trailer shortly before
defendant's arrest for selling cocaine to
an undercover officer, established a
reasonable probability that contraband
or evidence of a crime would be found
at the trailer. People v. Delgado, 832
P.2d 971 (Colo. App. 1991).

The totality of the
circumstances supported a finding of
probable cause for the search
warrant. There was sufficient
corroboration of the information in the
affidavit to overcome the fact the
affiant was a first-time informant.
People v. Warner, 251 P.3d 567 (Colo.
App. 2010).

The fact that the police
failed to corroborate evidence
directly related to illegal conduct is
not necessarily fatal to a finding of
probable cause. The verification of
the noncriminal facts provided by the
informant, considered together with the
indicia of reliability and self-verifying
details of the informant's information,
allows the probable cause
determination to be upheld. People v.
Turcotte-Schaeffer, 843 P.2d 658
(Colo. 1993).

Following an illegal stop or
attempted stop, probable cause for
arrest existed when the defendant
responded with new, distinct crimes by
driving away at speeds up to 45 miles
per hour in a residential neighborhood,
twice swerving the car towards the
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police officer's car to hit it, and rolling
out of the car while it was moving,
leaving the car to crash into and
damage a garage. Defendant's
responses were new crimes that broke
the chain of causation and dissipated
any taint from the first arguably
unlawful attempted stop. People v.
Smith, 870 P.2d 617 (Colo. App.
1994).

Police officers had
articulable and reasonable basis for
suspecting criminal activity and
initiating a valid investigatory
detention, and had a reasonable basis
for expanding the scope of the
detention for the limited purpose of
determining whether the defendant
was reaching for a weapon. Facts
presented to police that defendant paid
for four one-way airline tickets to
"source city" for illicit drugs with
currency in small denominations and
hesitated in providing surnames of
passengers were consistent with a drug
courier profile. Such profile was
confirmed by the police upon observing
the defendant and his companions
arrive at the airport with only carry-on
baggage. Upon the officers' request for
identification the defendant's conduct
caused the police to be concerned that
the defendant was reaching for a
weapon. In addition, the officers
believed defendant was the subject of
an outstanding warrant.  People v.
Perez, 852 P.2d 1297 (Colo. App.
1992).

Reasonable basis to stop
suspect. A law enforcement officer is
legally justified to approach a vehicle
that is in violation of state statute,
irrespective of the officer's subjective
intent for contacting the vehicle. People
v. Cherry, 119 P.3d 1081 (Colo. 2005).

Probable cause for
warrantless arrest of defendant
existed when officer shined flashlight
into parked vehicle and observed
defendant holding cash and a small
plastic bag containing a white powdery
substance. People v. Dickinson, 928

94



P.2d 1309 (Colo. 1996).

Trial court properly denied
defendant’s motion to suppress. On
the facts, police had probable cause to
associate the key in defendant's pocket
with  criminal activity. Detective
testified that he asked defendant for
permission to search defendant's person
and defendant consented. Police
retrieved items, including a key from
defendant, and at that time knew that
the stolen truck was a Ford, and that the
truck had license plates on it that did
not belong to it, and that the defendant
had given them a false identity.
Furthermore officer testified that he
had owned Ford vehicles in the past
and recognized the key as a Ford truck
key. People v. Manier, 197 P.3d 254
(Colo. App. 2008).

B. Judicial Review.

Test for probable cause to
issue warrant. Probable cause is an
elusive term and is incapable of any
precise definition, which would permit
a mechanical application under all
circumstances once certain factors are
presented. The United States supreme
court in attempting to define this area
with certainty and to provide guidelines
for proper investigation has provided a
two-prong test. First, the affidavit upon
which the warrant is based must set
forth the underlying circumstances
necessary to enable an independent
judicial determination to be made, and,
second, the information upon which the
conclusion is based must come from a
reliable or credible source. Flesher v.
People, 174 Colo. 355, 484 P.2d 113
(1971).

An affidavit based on
information provided in large part by
an unidentified informant must, in
order to establish probable cause for
issuance of a search warrant: (1) allege
facts from which the issuing magistrate
could independently determine whether
there were reasonable grounds to
believe that illegal activity was being
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carried on in the place to be searched;
and (2) set forth sufficient facts to
allow the magistrate to determine
independently if the informer is
credible or the information reliable.
People v. Harris, 182 Colo. 75, 510
P.2d 1374 (1973); People v. Baird, 182
Colo. 284, 512 P.2d 629 (1973); People
v. Masson, 185 Colo. 65, 521 P.2d
1246 (1974); People v. Arnold, 186
Colo. 372, 527 P.2d 806 (1974); People
v. McGill, 187 Colo. 65, 528 P.2d 386
(1974).

No technical measurement
of probable cause. In dealing with
probable cause, one deals with
probabilities. These are not technical;
they are the factual and practical
considerations of everyday life on
which reasonable and prudent men, not
legal technicians, act. Falgout wv.
People, 170 Colo. 32, 459 P.2d 572
(1969); People v. Baird, 172 Colo. 112,
470 P.2d 20 (1970); People v. Wilson,
173 Colo. 536, 482 P.2d 355 (1971);
People v. Brethauer, 174 Colo. 29, 482
P.2d 369 (1971); People v. Weinert,
174 Colo. 71, 482 P.2d 103 (1971);
People v. Feltch, 174 Colo. 383, 483
P.2d 1335 (1971); Finley v. People,
176 Colo. 1, 488 P.2d 883 (1971);
People v. Conwell, 649 P.2d 1099
(Colo. 1982); People v. Rueda, 649
P.2d 1106 (Colo. 1982); People v.
Thompson, 793 P.2d 1173 (Colo.
1990).

A magistrate may draw
reasonable inferences and may utilize
his common sense in making a
determination of probable cause.
People v. Williams, 200 Colo. 187, 613
P.2d 879 (1980).

Task of magistrate is to make
practical, common-sense decision as to
whether, given all circumstances stated
in affidavit, there is fair probability that
contraband or evidence of a crime will
be found in a particular place. People v.
Pannebaker, 714 P.2d 904 (Colo.
1986); People v. Atley, 727 P.2d 376
(Colo. 1986); People v. Lubben, 739
P.2d 833 (Colo. 1987).
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When a magistrate has found
probable cause, the courts should not
invalidate the warrant by interpreting
the affidavit in a hypertechnical rather
than a common sense manner. People
v. Maes, 176 Colo. 430, 491 P.2d 59
(1971).

In interpreting an affidavit for
a search warrant and the execution of
the warrant, a common  sense
interpretation must be applied. People
v. Del Alamo, 624 P.2d 1304 (Colo.
1981).

Where an officer believes he
has probable cause to search and states
his reasons, the Colorado supreme
court will not examine such reasons
grudgingly, but will measure them by
standards appropriate for a reasonable,
cautious, and prudent police officer
trained in the type of investigation
which he is making. People V.
Singleton, 174 Colo. 138, 482 P.2d 978
(1971).

Probable cause is to be
measured by a common-sense,
nontechnical standard of reasonable
cause to believe with due consideration
given to police officer's experience and
training in determining the significance
of his observations. People v. Ratcliff,
778 P.2d 1371 (Colo. 1989); People v.
McCoy, 870 P.2d 1231 (Colo. 1994).

"Probable cause supported
by oath or affirmation™ is oath or
affirmation of parties who depose to
facts upon which the prosecution is
founded. Lustig v. People, 18 Colo.
217, 32 P. 275 (1893).

Eyewitness not essential. It
is not essential that the probable cause
contemplated by this section be shown
by the oath of an eyewitness. Holt v.
People, 23 Colo. 1, 45 P. 374 (1896).

Two-pronged  test  for
determining whether information
received from informer is sufficient
to establish probable cause. First, the
police must know of some of the
underlying circumstances  which
establish a basis for the informant's
conclusion that a crime has been or is
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being perpetrated by an accused.
Second, there must be some basis for
believing that the information supplied
by the informant was credible or the
informant was reliable. People v.
Glaubman, 175 Colo. 41, 485 P.2d 711
(1971); DeLaCruz v. People, 177 Colo.
46, 492 P.2d 627 (1972); People v.
Stoppel, 637 P.2d 384 (Colo. 1981);
People v. Dailey, 639 P.2d 1068 (Colo.
1982).

Test applied in People v.
Villiard, 679 P.2d 593 (Colo. 1984).

Totality of circumstances
test. Since the two-pronged test has
been abandoned by the United States
supreme court in Illinois v. Gates (462
U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 2d
527 (1983)) in favor of the totality of
the circumstances test, such test was
used by the court to make the probable
cause  determination.  People V.
Gallegos, 680 P.2d 1294 (Colo. App.
1983); People v. Sullivan, 680 P.2d 851
(Colo. App. 1983).

A trial court must consider
the totality of the circumstances in the
evidentiary record in determining
whether an investigatory detention
violates the fourth amendment.
Failure to do so is error. People v. D.F.,
933 P.2d 9 (Colo. 1997); People v.
Saint-Veltri, 945 P.2d 1339 (Colo.
1997).

Corroboration of an
anonymous tip with facts learned by an
investigating  officer making an
investigatory stop, while possibly not
satisfying the two-pronged test, is
sufficient to establish probable cause
under the totality of circumstances test.
People v. Contreras, 780 P.2d 552
(Colo. 1989).

Totality of circumstances test
places particular value on corroboration
of details of informant's tip by
independent police work. People v.
Diaz, 793 P.2d 1181 (Colo. 1990).

The totality of the facts
considered can constitute probable
cause even though no one fact, if
viewed alone, would be sufficient.
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People v. Eichelberger, 620 P.2d 1067
(Colo. 1980); People v. McCoy, 832
P.2d 1043 (Colo. App. 1992), aff'd, 870
P.2d 1231 (Colo. 1994).

An anonymous tip need not
include a highly detailed description of
the suspect or alleged criminal activity
because a court will consider other
factors when determining the reliability
of such information. People v. Pate,
878 P.2d 685 (Colo. 1994).

The totality of the
circumstances test does not lower the
standard for probable cause
determinations; it simply gives
reviewing courts more flexibility to
determine the overall reliability of
information from a confidential
informant. People v. Leftwich, 869
P.2d 1260 (Colo. 1994).

Test adopted in People v.
Pannebaker, 714 P.2d 904 (Colo.
1986).

Test applied in People v.
Smith, 685 P.2d 786 (Colo. App.
1984); People v. Peltz, 697 P.2d 766
(Colo. App. 1984), aff'd, 728 P.2d 1271
(Colo. 1986); People v. Salazar, 715
P.2d 1265 (Colo. App. 1985), cert.
denied, 744 P.2d 80 (Colo. 1987);
People v. Lubben, 739 P.2d 833 (Colo.
1987); People v. Grady, 755 P.2d 1211
(Colo. 1988); People v. Varrieur, 771
P.2d 895 (Colo. 1989); People v.
Ratcliff, 778 P.2d 1371 (Colo. 1989);
People v. Abeyta, 795 P.2d 1324 (Colo.
1990); People v. Turcotte-Schaeffer,
843 P.2d 658 (Colo. 1993); People v.
Leftwich, 869 P.2d 1260 (Colo. 1994);
People v. Pate, 878 P.2d 685 (Colo.
1994); People v. Davis, 903 P.2d 1
(Colo. 1995); People v. Meraz, 961
P.2d 481 (Colo. 1998); People v.
Crippen, 223 P.3d 114 (Colo. 2010).

The appropriate question
for the reviewing court considering a
search authorized by warrant is
whether the issuing magistrate had a
substantial basis for issuing the
search warrant, as distinguished from
simply whether the reviewing court
would have found probable cause in the
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first instance. People v. Crippen, 223
P.3d 114 (Colo. 2010).

Probable cause
determination must include
consideration of the totality of the
circumstances. The totality of the
circumstances includes the content of
the information asserted in the affidavit
and an assessment of the reliability of
the information, including both the
credibility of any sources and the way
those sources acquired that information
and their basis of knowledge. A
deficiency in one element in the
assessment of the reliability of the
information may be compensated for
by a strong showing in the other, or
even by some other indicia of the
information's  reliability  altogether.
People v. Crippen, 223 P.3d 114 (Colo.
2010).

Magistrate had a
substantial basis for issuing warrant
even though affidavit did not include
the identity of the person or agency
conducting the audit that referenced
the documents sought by the warrant
or provide any corroboration of the
information contained in the audit.
Under the unique circumstances of the
case, the reliability of the information
could be assessed by the totality of the
circumstances, including the nature and
detail of the information provided and
the fact that the information was
obviously obtained through first-hand
observation of the documents, in the
normal course of business, for purposes
other than a criminal investigation.
People v. Crippen, 223 P.3d 114 (Colo.
2010).

Role of police officer in
search warrant practice is limited
solely to providing the judge with facts
and trustworthy information upon
which he, as a neutral and detached
judicial officer, may make a proper
determination. People v. Brethauer, 174
Colo. 29, 482 P.2d 369 (1971).

Determination of probable
cause is judicial function. The
determination of whether probable
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cause exists is a judicial function to be
performed by the issuing magistrate,
and is not a matter to be left to the
discretion of a police officer. Before
the issuing magistrate can properly
perform his official function he must be
apprised of the underlying facts and
circumstances which show that there is
probable cause to believe that proper
grounds for issuance of the warrant
exist. Brown v. Patterson, 275 F. Supp.
629 (D. Colo. 1967), aff'd, 393 F.2d
733 (10th Cir. 1968); People v.
Moreno, 176 Colo. 488, 491 P.2d 575
(1971); People v. Goggin, 177 Colo.
19, 492 P.2d 618 (1972).

The determination of whether
probable cause exists is a judicial
function to be performed by the issuing
magistrate, which in Colorado may be
any judge of the supreme, district,
county, superior or justice of the peace
court under Crim. P. 41 and is not a
matter to be left to the discretion of a
police officer. Hernandez v. People,
153 Colo. 316, 385 P.2d 996 (1963);
People v. Brethauer, 174 Colo. 29, 482
P.2d 369 (1971).

Thus, issuing magistrate
must be apprised of underlying facts.
Before the issuing magistrate can
properly perform his official function
he must be apprised of the underlying
facts and circumstances which show
that there is probable cause to believe
that proper grounds for the issuance of
the warrant exist. Hernandez v. People,
153 Colo. 316, 385 P.2d 996 (1963);
People v. Brethauer, 174 Colo. 29, 482
P.2d 369 (1971).

In order to support the
issuance of a search warrant the issuing
magistrate must be apprised of
sufficient  underlying facts and
circumstances, reduced to writing,
under oath, from which he may
reasonably conclude that probable
cause exists for the issuance of the
warrant. People v. Padilla, 182 Colo.
101, 511 P.2d 480 (1973); People v.
Clavey, 187 Colo. 305, 530 P.2d 491
(1975); People v. Bauer, 191 Colo. 331,
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552 P.2d 512 (1976).

And may not rely on
affiant's  unexplained belief or
assumption. An issuing magistrate
may not rely on an affiant's
unexplained belief that an urgency
exists or on any assumption of
immediacy. People v. Bauer, 191 Colo.
331, 552 P.2d 512 (1976).

Mere affirmance of the belief
or suspicion on the officer's part is not
enough. To hold otherwise would
attach controlling significance to the
officer's belief rather than to the
magistrate’s  judicial determination.
Hernandez v. People, 153 Colo. 316,
385 P.2d 996 (1963); People wv.
Brethauer, 174 Colo. 29, 482 P.2d 369
(1971).

Nor complainant's mere
conclusion. In determining whether or
not probable cause exists, a judge
should not accept without question the
complainant's mere conclusion that the
person whose arrest is sought has
committed a crime. People v. Moreno,
176 Colo. 488, 491 P.2d 575 (1971).

Affidavits containing only
the conclusion of the police officer that
he believed that certain property was on
the premises or person and that such
property was designed or intended or
was or had been used as a means of
committing a criminal offense or the
possession of which was illegal,
without setting forth facts and
circumstances from which the judicial
officer could determine  whether
probable cause existed, are fatally
defective. Hernandez v. People, 153
Colo. 316, 385 P.2d 996 (1963).

Nor mere suspicion. An
arrest with or without a warrant must
stand on firmer ground than mere
suspicion. People v. Weinert, 174 Colo.
71,482 P.2d 103 (1971).

An arrest with or without a
warrant must stand on firmer ground
than mere suspicion, though the
arresting officer need not have in hand
evidence which would suffice to
convict. People v. Gonzales, 186 Colo.
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48, 525 P.2d 1139 (1974).

Vague suspicion does not rise
to the dignity of probable cause. People
v. Nelson, 172 Colo. 456, 474 P.2d 158
(1970); People v. Thompson, 185 Colo.
208, 523 P.2d 128 (1974); People v.
Goessl, 186 Colo. 208, 526 P.2d 664
(1974); People v. Dauphinee, 192 Colo.
16, 554 P.2d 1103 (1976).

Mere conclusory belief or
suspicion by an affiant officer is not
enough upon which to base the
issuance of a search warrant. People v.
Clavey, 187 Colo. 305, 530 P.2d 491
(1975).

While it is not necessary that
the arresting officer possess knowledge
of facts sufficient to establish guilt,
more than mere suspicion is required to
provide probable cause for arrest.
People v. McCoy, 832 P.2d 1043
(Colo. App. 1992), aff'd, 870 P.2d 1231
(Colo. 1994); People v. Davis, 903 P.2d
1 (Colo. 1995).

The duty of a reviewing
court under Illinois v. Gates (462 U.S.
213, 103 S. Ct. 2317, 76 L. Ed. 2d 527
(1983)) is simply to ensure that the
issuing judge had a substantial basis for
concluding that there was probable
cause to believe that contraband or
other incriminating evidence will be
found at the premises to be searched.
People v. Arellano, 791 P.2d 1138
(Colo. 1990); People v. Leftwich, 869
P.2d 1260 (Colo. 1994).

Magistrate's probable cause
determination is given  great
deference and is not reviewed de
novo. In reviewing determination of
probable cause, court must be satisfied
that the magistrate had a substantial
basis for ruling that probable cause
existed. Henderson v. People, 879 P.2d
383 (Colo. 1994).

Doubts must be resolved in
favor of a magistrate's determination
of probable cause in order to avoid
creating a climate in which police
resort to warrantless searches rather
than obtaining a warrant before
conducting a search. People v. Fortune,
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930 P.2d 1341 (Colo. 1997).

Suppression order reversed
when redacted affidavit
demonstrates the existence of
probable cause. The court found that
there were sufficient facts remaining in
the affidavit, after redaction of
suppressed evidence, to warrant a
person of reasonable caution to believe
that contraband or evidence of criminal
activity was located at the address to be
searched. People v. Hebert, 46 P.3d 473
(Colo. 2002).

Affidavit based on
information supplied by unnamed
informant is sufficient to support
issuance of a search warrant. Bean v.
People, 164 Colo. 593, 436 P.2d 678
(1968).

But such affidavit must be
corroborated. An affidavit based on
information supplied by an unnamed
informant must be corroborated by
other matters within the officer's
knowledge. The "other matters" may
include other sources of information
and the fact that the defendant was
known by police to be a user of
narcotics. An affidavit so corroborated
is not the mere affirmance of the belief
or suspicion on the officer's part, nor is
it a bare statement that officers had
"reliable information from a credible
person”. Bean v. People, 164 Colo.
593, 436 P.2d 678 (1968).

Images of child
pornography do not need to be
attached to the affidavit in support of
probable cause, nor does the affidavit
need to include a description of the
images. An affidavit from an
investigating officer with extensive
experience related to internet child
pornography crimes that states the
investigator  believed the images
involved sexually explicit material was
sufficient, although an affidavit with a
description of the images would be
preferable. People v. Rabes, 258 P.3d
937 (Colo. App. 2010).

Remedies for error in
affidavit left to court's discretion.
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When, following a veracity hearing, the
probability of an error in an affidavit
for a search warrant has been found, the
election of remedies or sanctions is left
to the discretion of the district court.
People v. Nunez, 658 P.2d 879 (Colo.
1983).

Under some circumstances,
an anonymous informant's tip alone
will not satisfy the probable cause
requirement; however, a tip from an
anonymous informant that has
additional indicia of reliability or that is
corroborated may provide a substantial
basis for a determination of probable
cause. Henderson v. People, 879 P.2d
383 (Colo. 1994).

Uncorroborated accusation
by unidentified informant does not
provide probable cause. People v.
Feltch, 174 Colo. 383, 483 P.2d 1335
(1971).

Under totality of
circumstances, probable cause for
issuance of search warrant existed
where affidavit relied on four
independent anonymous informant's
tips that described in detail petitioner's
activities and property located at
petitioner's  residence and  where
affidavit further relied on police
information obtained from airborne
observations. Henderson v. People, 879
P.2d 383 (Colo. 1994).

Probable cause may be
based in whole or in part upon
hearsay. People v. Snelling, 174 Colo.
397, 484 P.2d 784 (1971).

The constitutional
requirement of probable cause may be
established by hearsay information.
People v. Henry, 631 P.2d 1122 (Colo.
1981).

If the material in the affidavit
is stated to be or appears to be hearsay
information obtained from an informant
or other person, and the information
turns out to be incorrect, the supreme
court will not use hindsight as a test to
determine whether the search warrant
should or should not have been issued.
The law is clear that a search warrant

2013

may be based on hearsay, as long as a
substantial basis for crediting the
hearsay exists. People v. Woods, 175
Colo. 34, 485 P.2d 491 (1971).

The reasonably trustworthy
information relied on by officers may
be based upon hearsay and need not be
evidence sufficiently competent for
admission at the guilt-finding process.
People v. Nanes, 174 Colo. 294, 483
P.2d 958 (1971).

But such hearsay must be
determined to be reliable. People v.
Snelling, 174 Colo. 397, 484 P.2d 784
(1971).

An affidavit which relies
upon hearsay information from an
undisclosed informant rather than upon
the affiant's personal observations must
contain sufficient information to permit
the judge who issues the warrant to
make an independent determination
that the informant was credible or that
his information was reliable. People v.
Press, 633 P.2d 489 (Colo. App. 1981).

In order to establish that a
police officer has probable cause to
arrest, based on information received
from an informer, there must be
evidence that the officer was apprised
of some of the underlying
circumstances  from  which  the
informant concluded that a crime had
been or was being committed, and there
must be some basis from which the
officer could conclude that the informer
was reliable or his information credible.
Stork v. People, 175 Colo. 324, 488
P.2d 76 (1971).

Probable cause for
defendant's arrest cannot be predicated
on an informant's tip when the
information received by the police
officers does not concern defendant and
would not indicate that defendant is
involved in any criminal activity. Mora
v. People, 178 Colo. 279, 496 P.2d
1045 (1972).

Defendant may not rely
upon an affidavit at a suppression
hearing without attempting to call
the affiant. The affidavit is hearsay
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evidence and thus may not properly be
admitted at a suppression hearing. The
affidavit is sufficient to determine
whether a hearing is necessary, but not
to actually determine the matter itself.
People v. Warner, 251 P.3d 567 (Colo.
App. 2010).

Important fact is means of
testing reliability of information
given, and unless the affidavit provides
such information, then no warrant
should issue. Flesher v. People, 174
Colo. 355, 484 P.2d 113 (1971).

And affidavit must contain
sufficient information to determine
informant's credibility. If the officer
seeking the warrant is relying upon a
tip by another person, then the
information contained in the affidavit
upon which the informant based his
conclusion must be of sufficient detail
as to permit the making of an
independent determination by the court
of the credibility of the informant and
his information. Flesher v. People, 174
Colo. 355, 484 P.2d 113 (1971).

Where probable cause is
predicated on information from an
undisclosed informant, the affidavit
must allege sufficient facts from which
the issuing judge may determine
independently: (1) The adequacy of the
informant's basis for his allegations that
evidence of crime will be found at the
place to be searched, and (2) the
credibility of the informant or the
reliability of his information. People v.
Conwell, 649 P.2d 1099 (Colo. 1982).

Inability of detective to
establish an anonymous informant’s
reliability and veracity does not end
the inquiry concerning an affidavit
establishing probable cause because a
deficiency regarding reliability and
veracity can be overcome by a strong
showing as to the informant's basis of
knowledge or some other indicia of
reliability. People v. Leftwich, 869
P.2d 1260 (Colo. 1994).

Determination of reliability
of informant's information. There are
at least three ways in which an affidavit
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might allow a magistrate to determine
the reliability of an informant's
information so as to issue a search
warrant: (1) By stating that the
informant had previously given reliable
information; (2) by presenting the
information in detail which clearly
manifests its reliability; and (3) by
presenting facts which corroborate the
informant's information. People V.
Masson, 185 Colo. 65, 521 P.2d 1246
(1974).

The credibility of the
informant or the reliability of his
information may be supported by
details supplied by the informant, set
forth in the affidavit, indicating that the
only way the informant could have
obtained the information was through a
reliable method. A second method of
satisfying the credibility or reliability
requirement is the presence of
independent, collateral corroboration in
the affidavit. People v. Conwell, 649
P.2d 1099 (Colo. 1982).

Where an unknown
informant's tip constitutes the principal
basis for believing that criminal activity
is occurring in a certain place, the
affidavit must state facts concerning
where, how, and when the informant
received the information so that the
magistrate can independently determine
whether reasonable grounds exist to
believe that illegal activity is currently
being conducted in the place to be
searched or that contraband is currently
located therein. People v. Bauer, 191
Colo. 331, 552 P.2d 512 (1976).

Where the information relied
upon to establish probable cause for
arrest originates from an anonymous
informer, the informer's tip must allege
sufficient facts to establish the basis for
his knowledge of criminal activity and
also must allege adequate
circumstances to justify the officer's
belief in the informer's credibility or
the reliability of his information.
People v. Henry, 631 P.2d 1122 (Colo.
1981).

Where an affidavit is based
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upon an informer's tip, the totality of
the circumstances inquiry looks to all
indicia of reliability, including the
informer's veracity, the basis of his
knowledge, the amount of detail
provided by the informer, and whether
the information provided was current.
People v. Leftwich, 869 P.2d 1260
(Colo. 1994); People v. Randolph, 4
P.3d 477 (Colo. 2000); People wv.
Pacheco, 175 P.3d 91 (Colo. 2006).

Informant's reliability,
veracity, and basis of knowledge are
important  factors in  determining
existence of probable cause. People v.
Diaz, 793 P.2d 1181 (Colo. 1990).

A bare assertion of
knowledge is not sufficient to
establish an informer's basis of
knowledge; there must be sufficient
facts to allow a magistrate to determine
how the informant obtained the
information on which the affiant relies.
People v. Leftwich, 869 P.2d 1260
(Colo. 1994); People v. Pacheco, 175
P.3d 91 (Colo. 2006).

Declarations  against  the
penal interests of informants may
establish informant credibility in an
affidavit for a search warrant. People v.
Stoppel, 637 P.2d 384 (Colo. 1981);
People v. Stark, 691 P.2d 334 (Colo.
1984); People v. Lubben, 739 P.2d 833
(Colo. 1987).

Reliability of a first-time
informant may be determined from
independent corroborative facts, such
as the recitation of specific details
which suggest strongly the informant's
personal familiarity with the matter in
question, or the receipt of identical
information from another source.
People v. Press, 633 P.2d 489 (Colo.
App. 1981).

Where a common sense
reading of the affidavit was that
informant was a "citizen informant", an
explanation of such informant's
connection with the case or his basis of
knowledge was not necessary to
establish reliability and credibility.
People v. Salazar, 715 P.2d 1265 (Colo.
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App. 1985), cert. denied, 744 P.2d 80
(Colo. 1987).

Probable cause for
warrantless arrest did not exist when
informants'  reliability was  not
demonstrated and the reported
information was not independently
corroborated by police. People v. Diaz,
793 P.2d 1181 (Colo. 1990).

Informant's statements did
not provide a substantial basis for
issuing a warrant where the affidavit
failed to establish informant's basis for
knowledge. Although informant
provided some details about
defendant's alleged activities, the
details that police corroborated did not
relate to or describe criminal activities.
These details were insufficient to allow
a judge to reasonably conclude that the
informant had access to reliable
information about the illegal activities
reported to the police. People v.
Hoffman, 293 P.3d 1 (Colo. App.
2010), rev'd on other grounds, 2012 CO
66, 289 P.3d 24.

Facts that are easily
obtained or predictions that are
easily made add little to the decision
of whether probable cause for a
search exists. The focus of a court in
reviewing an affidavit that relies on
corroboration of non-criminal activity
is the degree of suspicion that attaches
to particular types of corroborated
non-criminal  acts,  whether  the
informant provides details which are
not easily obtained, and whether such
statements allow an inference that the
informant's allegations of criminal
activity are reliable. People v.
Leftwich, 869 P.2d 1260 (Colo. 1994);
People v. Pacheco, 175 P.3d 91 (Colo.
2006).

Reliability of hearsay may
be adduced by police investigation,
police surveillance, or other
investigative techniques. People v.
Snelling, 174 Colo. 397, 484 P.2d 784
(1971).

Showing  necessary  to
establish trustworthiness varies with
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source. The type of showing
necessary to establish the
trustworthiness of information
supporting an arrest will vary with the
source of the information. People v.
Henry, 631 P.2d 1122 (Colo. 1981).

Information furnished by a
citizen-witness should not be subjected
to the same tests for reliability
applicable to the anonymous police
informer. People v. Henry, 631 P.2d
1122 (Colo. 1981).

When the source of the
information is a citizen-informer who
witnessed a crime and is identified, the
citizen's information is presumed to be
reliable and the prosecution is not
required to establish either credibility
of the citizen or the reliability of the
citizen's  information.  People v.
Fortune, 930 P.2d 1341 (Colo. 1997).

Mere statement that
informant known to be reliable
insufficient. An affidavit does not
establish the credibility of an informant
by merely stating that the informant is
known to be reliable. Nor does an
affidavit establish the credibility of an
informant by merely stating that the
informant is known to be reliable based
on past information supplied by the
informer which has proved to be
accurate. Although the words “past
information" might conjure up in the
mind of the officer some knowledge of
the underlying circumstances from
which the officer might conclude that
the informant was reliable, the judge
has not been apprised of such facts, and
consequently, he cannot make a
disinterested determination based upon
such facts. People v. Brethauer, 174
Colo. 29, 482 P.2d 369 (1971).

As a basis for issuing a
search warrant, the mere assertion of
reliability is not sufficient to establish
an informant's credibility, but there
must be a more comprehensive
statement of underlying facts upon
which the magistrate can make an
independent determination that the
informant is credible or his information
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reliable. People v. Aragon, 187 Colo.
206, 529 P.2d 644 (1974).

An affidavit for a search
warrant seeking to show an informant's
credibility is not satisfactory by merely
stating that the informant is reliable, or
that he has supplied information in the
past which proved to be accurate. Nor
are irrelevant, albeit correct, details
sufficient. People v. Montoya, 189
Colo. 106, 538 P.2d 1332 (1975);
People v. Bowen, 189 Colo. 126, 538
P.2d 1336 (1975).

But statement that
informant's previous information
resulted in seizure of narcotics held
sufficient. A basis for concluding that
the affiant detective's informant was
"credible™ and the information supplied
was "reliable” was found in affiant's
statement  that the  informant's
previously  furnished  information
resulted in seizure of narcotics and
arrests of suspects. People v. Schmidt,
172 Colo. 285, 473 P.2d 698 (1970).

Where the affidavit related
that the informant had, within the past
14 months, supplied information which
led to the arrest and conviction of an
individual for possession of a narcotic
drug, and that the informant had, within
the past 24 hours, supplied information
which resulted in arrests and the seizure
of a quantity of marijuana, this
information was sufficient to permit the
issuing magistrate to find that the
informant was reliable. People v.
Harris, 182 Colo. 75, 510 P.2d 1374
(1973).

Where informant had
furnished information which "has been
the cause of approximately 20 narcotic
and dangerous drug arrests in the past
year", the magistrate could
independently conclude that the police
would not repeatedly accept
information from one who has not
proven by experience to be reliable,
and hence, the magistrate could
determine that the informant was
credible. People v. Baird, 182 Colo.
284,512 P.2d 629 (1973).
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Where search warrant
affidavit indicated that previous
information supplied by the informant
had led to narcotics arrests and
seizures, such statement was sufficient
to establish the reliability of the
informant. People v. Ward, 181 Colo.
246, 508 P.2d 1257 (1973).

Reliability of informant is
established if previous information
resulted in arrests. The issue involved
is the reliability of the informant; this
reliability is satisfactorily established if
the previous information led to arrests.
To impose the more stringent
requirement that the information led to
convictions would impose an undue
restriction on law enforcement officers.
People v. Arnold, 186 Colo. 372, 527
P.2d 806 (1974).

Or furnished solid material
information of specified criminal
activity.  Requirement  that the
affiant-police  officer support his
request for a search warrant with
information showing that the informant
was credible, or that his information
was reliable, may be satisfied by an
assertion that the informant has
previously furnished solid material
information of specified criminal
activity. People v. Montoya, 189 Colo.
106, 538 P.2d 1332 (1975).

Under the totality of the
circumstances, probable  cause
existed to support defendant's arrest
and the subsequent seizure of
evidence that was used at trial. The
fact the informant got into a car with
police officers to take them to the
location where the drug deal was going
to occur supports the reliability of the
informant's information.  People v.
Robinson, 226 P.3d 1145 (Colo. App.
2009).

Informant's  means  of
obtaining information need not be
recited in the affidavit if there is stated
such detail given by the informant as
would corroborate his assertions of
criminal activity. Flesher v. People, 174
Colo. 355, 484 P.2d 113 (1971).
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Informant’s personal
observations  sufficient.  Personal
observation by an informant of the
objects of the search within the place to
be searched satisfies requirement of
establishing probable cause. People v.
Harris, 182 Colo. 75, 510 P.2d 1374
(1973).

Requirement that the
affidavit for a search warrant set forth
underlying circumstances so as to
enable a magistrate to independently
judge the validity of the informant's
conclusion that criminal activity exists
can be satisfied by the assertion of
personal knowledge of the informant.
People v. Montoya, 189 Colo. 106, 538
P.2d 1332 (1975).

Where informant personally
observed that apartment was used
solely to grow mushrooms and
observations were consistent with
cultivation of psilocybin mushrooms,
the totality of the affidavit established
probable cause and supported the
issuance of a search warrant. People
v. Atley, 727 P.2d 376 (Colo. 1986).

Informant may sufficiently
detail criminal activity. In the absence
of a statement detailing the
circumstances underlying an
informant's conclusion, an informant's
tip may only support a finding of
probable cause if it describes the
criminal activity of the accused in
sufficient detail to allow the trial court
to reasonably infer that the informant
obtained his facts in a reliable manner.
DeLaCruz v. People, 177 Colo. 46, 492
P.2d 627 (1972); People v. Sullivan,
680 P.2d 851 (Colo. App. 1984).

Disclosure of informer's
identity not constitutional right. At a
preliminary hearing to determine
whether there was probable cause to
support an arrest, the disclosure of the
identity of an informer is not a
constitutional right, and the informant's
identity need not be made known.
DeLaCruz v. People, 177 Colo. 46, 492
P.2d 627 (1972).

Disclosure is not automatic
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upon request. A defendant seeking
disclosure must make an initial
showing that the informant will provide
information essential to the merits of
his suppression ruling. People v.
Bueno, 646 P.2d 931 (Colo. 1982).

But evidentiary matter
within discretion of trial judge. The
disclosure of the identity of an informer
is an evidentiary matter within the
sound indiscretion of the trial judge. If
the trial judge is convinced that the
police officers relied in good faith upon
credible information supplied by a
reliable informant, the informant's
identity need not be disclosed at the
suppression hearing. DelLaCruz .
People, 177 Colo. 46, 492 P.2d 627
(1972).

Whether the identity of a
confidential informant should be
disclosed is committed to the sound
discretion of the trial court. People v.
Dailey, 639 P.2d 1068 (Colo. 1982).

Informer privilege
recognizes general obligation of
citizens to  communicate  their
knowledge of crimes to law
enforcement officials and, at the same
time, encourages that obligation by
protecting their anonymity under
appropriate circumstances. People v.
Bueno, 646 P.2d 931 (Colo. 1982).

Informer privilege is in
reality the government's qualified
privilege to withhold from disclosure
the identity of persons who furnish
information of crimes to law
enforcement officers. People v. Bueno,
646 P.2d 931 (Colo. 1982).

Informer privilege is not
absolute and must be administered in
consideration of other significant and
competing interests. Thus, where the
disclosure of an informer's identity, or
of the contents of his communication,
would be relevant and helpful to the
defense of an accused, or would be
essential to a fair determination of a
cause, the privilege generally should
yield. People v. Bueno, 646 P.2d 931
(Colo. 1982).
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Test for disclosure of
informer's identity. In determining
whether to disclose an informer's
identity, the trial court must balance the
public interest in protecting the flow of
information to the police against the
accused's right to prepare his defense.
People v. Dailey, 639 P.2d 1068 (Colo.
1982); People v. Cook, 722 P.2d 432
(Colo. App. 1986).

Disclosure in connection
with motion to suppress. The first
situation involving disclosure arises in
connection with a defendant's motion to
suppress evidence. If the disclosure of
an informant's identity is essential to a
fair determination of a suppression
motion, then the trial court in its
discretion may order disclosure. People
v. Bueno, 646 P.2d 931 (Colo. 1982).

When burden met for
requiring disclosure. A defendant will
meet this initial burden when he
establishes a reasonable basis in fact to
believe that an informer does not exist
or, if he does, he did not relate to the
police the information upon which the
police purportedly relied as probable
cause for an arrest or search. People v.
Bueno, 646 P.2d 931 (Colo. 1982).

The necessary foundation for
the court's exercise of discretion in
ordering disclosure is a showing of a
reasonable basis in fact to question the
accuracy of the informant's recitals.
People v. Nunez, 658 P.2d 879 (Colo.
1983).

Disclosure in connection
with claim that informer is witness.
The second situation involving the
disclosure of an informant's identity
arises in connection with a defendant's
claim that the informer is an essential
witness on the issue of guilt or
innocence. Here again, the right to
disclosure is not automatic. People v.
Bueno, 646 P.2d 931 (Colo. 1982).

Evidence suppressed
following failure to disclose. When the
prosecution refuses to disclose the
identity of an informant, the district
court may properly suppress the
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evidence seized during the search of the
defendant's house. People v. Nunez,
658 P.2d 879 (Colo. 1983).

Dismissal of charges
upheld, following failure to produce
confidential ~ witness.  People v.
Martinez, 658 P.2d 260 (Colo. 1983).

Informant must be likely
source of relevant evidence. The
necessary foundation for the court's
exercise of discretion in ordering
disclosure should be a showing of a
reasonable basis in fact to believe the
informant is a likely source of relevant
and helpful evidence to the accused.
People v. Bueno, 646 P.2d 931 (Colo.
1982).

Generally, a showing by the
accused that the informant witnessed or
participated in the crime will meet this
threshold foundation and will provide
an adequate basis for a discretionary
order of disclosure. People v. Bueno,
646 P.2d 931 (Colo. 1982).

Victim as  source of
probable cause. A victim's detailed
description of the offense and of its
perpetration inside a vehicle is the
source of both the probable cause to
arrest the defendant and the probable
cause to search the vehicle. People v.
Meyer, 628 P.2d 103 (Colo. 1981).

Officer may rely upon
information given by victim. Details
of the underlying facts and
circumstances of the crime, given to the
investigating officers by the victim of
the crime, can be relied upon by the
officers and furnish the basis for their
conclusion that a crime had been
committed and that certain described
persons probably committed it. People
v. Nanes, 174 Colo. 294, 483 P.2d 958
(1971).

"Citizen-informer" rule.
Colorado will follow the
citizen-informer rule and will recognize
that a citizen who is identified by name
and address and was a witness to
criminal activity cannot be considered
on the same basis as the ordinary
informant. People v. Glaubman, 175
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Colo. 41, 485 P.2d 711 (1971).

Where the citizen-informant
rule applies to information contained in
an affidavit for issuance of a search
warrant, it is not necessary that the
affidavit contain a statement of facts
showing the reliability of the
citizen-informant, as is the case when
the informant is confidential and
unidentified. People v. Schamber, 182
Colo. 355, 513 P.2d 205 (1973).

The "“citizen-informer" rule
applies equally to a citizen-victim.
People v. Henry, 631 P.2d 1122 (Colo.
1981).

A citizen informant is an
eyewitness who, with no motive but
public service, and without expectation
of payment, identifies himself and
volunteers information to the police.
People v. Press, 633 P.2d 489 (Colo.
App. 1981).

It is essential however that
the citizen be an eyewitness to, or
have some other firsthand knowledge
of, the incident he reports to police
officers. People v. Donnelly, 691 P. 2d
747 (Colo. 1984).

Information provided by
citizen-informants is not subject to
the same credibility standards as
information provided by confidential
police informants. People v. Rueda,
649 P.2d 1106 (Colo. 1982).

Reliability of
citizen-informer presumed. When the
source  of information is a
citizen-informer who witnessed a crime
and is identified, the citizen's
information is presumed to be reliable,
and the prosecution is not required to
establish either the credibility of the
citizen or the reliability of his
information. People v. Henry, 631 P.2d
1122 (Colo. 1981); People v. Rueda,
649 P.2d 1106 (Colo. 1982).

Information from a citizen
informant is considered inherently
trustworthy. People v. Press, 633 P.2d
489 (Colo. App. 1981).

Police officer's experience
considered. In assessing the existence
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of probable cause to arrest, a court must
consider the police officer's knowledge,
expertise, and experience in a particular
law enforcement field.  People v.
Rueda, 649 P.2d 1106 (Colo. 1982);
Bartley v. People, 817 P.2d 1029 (Colo.
1991); People v. McCoy, 870 P.2d
1231 (Colo. 1994).

Even if not false, statements
of officer-affiants may be so
misleading that a finding of probable
cause may be deemed erroneous.
People v. Winden, 689 P.2d 578 (Colo.
1984).

Reliability of police officer's
observations. Information gained by
the observations of a police officer may
be presumed to be credible and reliable.
People v. Cook, 665 P.2d 640 (Colo.
App. 1983).

"Fellow-officer" rule.
Affidavit in support of search warrant
was not insufficient because it was
predicated upon double hearsay, where
the information is conveyed by one
police officer to another police officer.
People v. Quintana, 183 Colo. 81, 514
P.2d 1325 (1973).

A police officer has the right
to rely upon the information relayed to
him by his fellow law enforcement
officers. People v. Nanes, 174 Colo.
294, 483 P.2d 958 (1971); People v.
Reed, 56 P.3d 96 (Colo. 2002).

It is not necessary for the
arresting officer to know of the
reliability of the informer or to be
himself in possession of information
sufficient to constitute probable cause,
provided that he acts upon the direction
or as a result of communication with a
brother officer or that of another police
department and provided that the
police, as a whole, are in possession of
information sufficient to constitute
probable cause to make the arrest.
People v. Nanes, 174 Colo. 294, 483
P.2d 958 (1971).

Probable cause can be based
on a combination of facts personally
observed by the arresting officer and
information relayed to him by other
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officers. People v. Handy, 657 P.2d
963 (Colo. App. 1982).

The  fellow-officer  rule
permits a police officer to rely upon
and accept information provided by
another officer in determining whether
there is probable cause for warrantless
arrest. People v. Vaughns, 175 Colo.
369, 489 P.2d 591 (1971).

The "fellow officer" rule
provides that an arresting officer need
not have personal information
amounting to probable cause but may
rely on a dispatch or communication
from another officer in effecting an
arrest. People v. Henry, 631 P.2d 1122

(Colo. 1981).
An officer who does not
personally possess sufficient

information to constitute probable
cause may nevertheless make a valid
arrest if he acts upon the direction or as
a result of a communication from a
fellow officer, and the police, as a
whole, possess sufficient information to
constitute probable cause. People v.
Freeman, 668 P.2d 1371 (Colo. 1983);
People v. Thompson, 793 P.2d 1173
(Colo. 1990).

The right of one officer to
rely on information relayed to him by a
fellow officer is predicated upon the
latter's  assumed  possession  of
trustworthy information of facts and
circumstances which would themselves
support a conclusion of probable cause.
Where no such showing was made,
justification for a warrantless search
may not be placed on the so-called
"fellow officer” rule. People v. Ware,
174 Colo. 419, 484 P.2d 103 (1971).

Overbreadth  of search
warrant cured by affidavit that more
particularly described the items to be
seized where affidavit was attached to
warrant so that they appeared as one
document. People v. Slusher, 844 P.2d
1222 (Colo. App. 1992).

Good faith basis required
to challenge warrant affidavits. As
conditions to a veracity hearing testing
the truth of averments contained in a
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warrant affidavit, a motion to suppress
must be supported by one or more
affidavits reflecting a good faith basis
for the challenge and contain a
specification of the precise statements
challenged. People v. Dailey, 639 P.2d
1068 (Colo. 1982).

In considering whether a
hearing should be held on veracity
challenge to affidavit supporting a
search warrant, trial court erred in
applying standard akin to federal
standard rather than the less demanding
Colorado standard. People v. Cook, 722
P.2d 432 (Colo. App. 1986).

The government's qualified
privilege  of  nondisclosure  of
confidential informants and a criminal
defendant's veracity challenge should
be balanced on considerations of
fundamental fairness. People v. Flores,
766 P.2d 114 (Colo. 1988).

In camera interview in a
veracity hearing must be preceded by
defendant fairly placing into issue the
existence of the informant, the
informant's prior reliability, or the
veracity of the officer-affiant. People v.
Flores, 766 P.2d 114 (Colo. 1988).

Veracity challenger's attack
must be more than conclusory or mere
assertions of denial. If the only
evidence produced at the suppression
hearing is a defendant's bald assertion
(e.g., that the informant does not exist
or that the affiant misrepresented
information conveyed by informant),
then the defendant has failed to meet
his threshold burden. People v. Flores,
766 P.2d 114 (Colo. 1988).

Suppression order reversed
where affidavit alleged facts sufficient
to support a finding of probable cause,
including the fact of a one-day,
round-trip to Denver by defendant and
previous statements by defendant to an
informer that he obtained heroin in
Denver and that he was almost out of
heroin.  Information from second
informant, held insufficient by district
court to provide basis for informant's
belief that defendant was going to
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Denver, deemed reliable due to
corroboration by affiant and by
confirmation of information from
second informant on four previous
occasions. People v. Varrieur, 771 P.2d
895 (Colo. 1989).

Suppression order reversed
where affidavit stated that fellow
officer observed defendant and another
previous drug offender smoking outside
hotel room, hotel staff connected
defendant with another room in which
methamphetamine precursors had been
discovered, store employees identified
defendant as having purchased large
amounts of precursors, and defendant
was observed driving his truck to hotel
room. Search of room and truck held
proper notwithstanding that some facts
stated in affidavit may have been false,
where trial court made no finding as to
whether falsehoods were intentional or
material. People v. Reed, 56 P.3d 96
(Colo. 2002).

Constitutional protection of
the fourth amendment and this
section applicable to civil forfeiture
proceedings. People v. Taube, 843
P.2d 79 (Colo. App. 1992).

District attorney's
investigator is officer within rule. An
authorized investigator of a district
attorney is a peace officer and therefore
comes within the fellow officer rule for
purposes of making a lawful arrest.
People v. Herrera, 633 P.2d 1091
(Colo. App. 1981).

Probable cause found.
People v. Bengston, 174 Colo. 131, 482
P.2d 989 (1971); People v. Ramey, 174
Colo. 250, 483 P.2d 374 (1971); People
v. Barnes, 174 Colo. 531, 484 P.2d
1233 (1971); People v. Olson, 175
Colo. 140, 485 P.2d 891 (1971); People
v. Henderson, 175 Colo. 400, 487 P.2d
1108 (1971); People v. Vigil, 175 Colo.
421, 489 P.2d 593 (1971); People v.
DeBaca, 181 Colo. 111, 508 P.2d 393
(1973); People v. Johnson, 192 Colo.
483, 560 P.2d 465 (1977); People v.
Ball, 639 P.2d 1078 (Colo. 1982);
People v. Villiard, 679 P.2d 593 (Colo.
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1983); People v. Hill, 690 P.2d 856
(Colo. 1984); Banks v. People, 696
P.2d 293 (Colo. 1985); People wv.
Smith, 709 P.2d 4 (Colo. App. 1985);
People v. Atley, 727 P.2d 376 (Colo.
App. 1986).

The best indication that a
magistrate is not detached and
neutral is the lack of probable cause
in the affidavit. A review of the court's
probable cause determination is the
first step to determine if the warrant
was issued by a neutral and detached
magistrate. The affidavit clearly
established probable cause. People v.
Gallegos, 251 P.3d 1056 (Colo. 2011).

The next inquiry is whether
the magistrate has an actual conflict
so significant that he or she cannot
be neutral and detached. An actual
conflict would arise when the court
would receive some benefit in issuing
the warrant. In this case, the fact that
the judge's son worked for the district
attorney's office is just a mere
appearance of impropriety, and, since
the son was not involved in the case at
all, there is no evidence of an actual
conflict. People v. Gallegos, 251 P.3d
1056 (Colo. 2011).

C. Written Oath or Affirmation.

Law reviews. For article,
"The 'Bare Bones' Affidavit Under
Colorado's Good Faith Exception to the
Exclusionary Rule", see 40 Colo. Law.
27 (May 2011).

When search warrant is
challenged for lack of probable
cause, supporting affidavit is an
essential element to be introduced in
evidence. People v. Espinoza, 195
Colo. 127, 575 P.2d 851 (1978).

Search warrrants must be
supported by evidentiary affidavits
containing sufficient facts to allow
"probable cause™ to be determined by a
detached magistrate instead of the
accusing police officer. To dispense
with this requirement would render the
search warrant itself meaningless. It
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would allow a police officer to
subjectively determine probable cause.
Brown v. Patterson, 275 F. Supp. 629
(D. Colo. 1967), aff'd, 393 F.2d 733
(10th Cir. 1968).

And affidavit must comply
with United States supreme court's
standards. If a search warrant is to be
sustained, the Colorado supreme court
must find that the affidavit complied
with the standards set forth in Aguilar
v. Texas, 378 U.S. 108, 84 S. Ct. 1509,
12 L. Ed. 2d 723 (1966), and in Spinelli
v. United States, 393 U.S. 410, 89 S.
Ct. 584, 21 L. Ed. 2d 637 (1969).
People v. Brethauer, 174 Colo. 29, 482
P.2d 369 (1971).

Affidavit may include items
observed in plain view. Items
observed in plain view pursuant to a
valid entry may be included in an
affidavit for a search warrant. People v.
Bustam, 641 P.2d 968 (Colo. 1982).

Verbal communication of
facts, as contrasted with written
communication, will not suffice to
establish probable cause, nor will the
affiant's conclusory declaration that he
has probable cause add strength to the
showing made. People v. Padilla, 182
Colo. 101, 511 P.2d 480 (1973).

Sufficient facts must appear
on face of affidavit. The express
constitutional requirement of a written
oath or affirmation makes it clear
beyond a doubt that sufficient facts to
support a magistrate's determination of
probable cause must appear on the face
of the written affidavit. People v. Baird,
172 Colo. 112, 470 P.2d 20 (1970).

In determining whether the
affidavit is sufficient, the judge must
look within the four corners of the
affidavit to determine whether there are
grounds for the issuance of a search
warrant. It is, of course, elementary and
of no consequence that the police might
have had additional information which
could have provided a basis for the
issuance of the warrant. People v.
Brethauer, 174 Colo. 29, 482 P.2d 369
(1971); People v. Woods, 175 Colo. 34,
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485 P.2d 491 (1971); People v. Padilla,
182 Colo. 101, 511 P.2d 480 (1973);
People v. Bauer, 191 Colo. 331, 552
P.2d 512 (1976).

An affidavit may be used to
charge a crime for the purpose of
obtaining an arrest warrant; however,
when used it must set forth facts
sufficient to justify a finding of the
existence of probable cause. People v.
McFall, 175 Colo. 151, 486 P.2d 6
(1971).

Facts set forth in an affidavit
must support the belief of a reasonably
prudent person that the property to be
seized is located at the place to be
searched or, in the case of an arrest
warrant, that an offense has been
committed by the person named in the
warrant. People v. White, 632 P.2d 609
(Colo. App. 1981); People v. Hamer,
689 P.2d 1147 (Colo. App. 1984).

But documents attached to
and incorporated in an affidavit by
reference need not be sworn to
separately and may thus fall within the
four corners of the affidavit. People v.
Campbell, 678 P.2d 1035 (Colo. App.
1983).

Where same magistrate
reviewed and signed two warrants
within hours of each other, facts
within affidavits for both warrants may
be considered for determining probable
cause for the second warrant. People v.
Scott, 227 P.3d 894 (Colo. 2010).

However, an affidavit
containing wholly conclusory
statements devoid of facts from
which a magistrate can
independently determine probable
cause is a ""bare bones" affidavit and
thus deficient. People v. Randolph, 4
P.3d 477 (Colo. 2000); People v.
Bachofer, 85 P.3d 615 (Colo. App.
2003); People v. Pacheco, 175 P.3d 91
(Colo. 2006).

The fact that a companion
arrived at defendant's detached
garage and gave some of his or her
methamphetamine to  defendant
insufficient to establish probable cause
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that defendant possessed
methamphetamine in  his or her
residence or that he or she was dealing
drugs from his or her residence. People
v. Bachofer, 85 P.3d 615 (Colo. App.
2003).

Although judge may
require testimony to supplement
insufficient affidavit. ~ Should the
judge to whom application has been
made for the issuance of a search
warrant determine that the affidavit is
insufficient, he can require that sworn
testimony be offered to supplement the
warrant or can demand that the
affidavit be amended to disclose
additional facts, if a search warrant is to
be issued. People v. Brethauer, 174
Colo. 29, 482 P.2d 369 (1971); People
v. Moreno, 176 Colo. 488, 491 P.2d
575 (1971) (arrest warrant).

But not if affidavit basically
deficient. Verbal communications to
the magistrate of additional supporting
information cannot correct an affidavit
which is basically deficient in its
statement of the underlying facts and
the circumstances relied upon. People
v. Padilla, 182 Colo. 101, 511 P.2d 480
(1973).

Supplemental testimony
must be reduced to writing and
signed. Under  the Colorado
Constitution, the warrant can only be
issued upon probable cause supported
by oath or affirmation which is reduced
to writing. Moreover, Crim. P. 41
requires an affidavit to support a search
warrant, which establishes the grounds
for the issuance of the warrant, and
demands that the affidavit be sworn to
before the judge. Accordingly, the
testimony taken would have to be
reduced to writing and signed by the
witness or witnesses that offered
testimony, under oath, to supplement
the affidavit. People v. Brethauer, 174
Colo. 29, 482 P.2d 369 (1971); People
v. Moreno, 176 Colo. 488, 491 P.2d
575 (1971).

An affidavit can be used to
satisfy the fourth amendment's
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particularity requirement if (1) a
deficient warrant incorporates a
curative affidavit by reference, (2) both
documents are presented to the issuing
magistrate  or judge, and (3) the
curative affidavit accompanies the
warrant when it is executed. People v.
Staton, 924 P.2d 127 (Colo. 1996).

The execution of the search
warrant under the supervision and
control of the officer who is the
affiant obviates the necessity for the
affidavit to accompany the warrant
when it is executed. People v. Staton,
924 P.2d 127 (Colo. 1996).

Court to strike false
information supportive of search
warrant. Where the information
supplied by the affiant which supports
the issuance of the search warrant is
false, the trial court has no alternative
but to strike the admittedly erroneous
information which the affiant supplied.
People v. Hampton, 196 Colo. 466, 587
P.2d 275 (1978).

Statements in an affidavit
which are untrue or which were known
to the affiant to be false must be
stricken and cannot be considered in
determining whether probable cause
exists to support the issuance of a
warrant. People v. White, 632 P.2d 609
(Colo. App. 1981).

A police officer's factual
statements in an affidavit that are
erroneous and false must be stricken
and may not be considered in
determining whether the affidavit will
support the issuance of a search
warrant. People v. Malone, 175 Colo.
31, 485 P.2d 499 (1971).

But warrant will not be
stricken if affidavit still contains
sufficient material facts. Where the
affidavit still contains material facts
sufficient as a matter of law to support
the issuance of a warrant after deletion
of the erroneous statements, the
supreme court will not strike down the
warrant because the affidavit is not
completely accurate. People v. Malone,
175 Colo. 31, 485 P.2d 499 (1971).
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Although warrants issued
on fatally defective affidavits are
nullities, and any search conducted
under them is unlawful. Hernandez v.
People, 153 Colo. 316, 385 P.2d 996
(1963); People v. Brethauer, 174 Colo.
29, 482 P.2d 369 (1971).

A search warrant is fatally
defective where it is based upon an
affidavit which was wholly insufficient
to support a finding of probable cause.
Smaldone v. People, 173 Colo. 385,
479 P.2d 973 (1971).

Test  for determining
whether  omission in  affidavit
invalidates search warrant is whether
the omitted facts rendered the affidavit
substantially misleading to the judge
who issued the warrant. People v.
Winden, 689 P.2d 578 (Colo. 1984);
People v. Sundermeyer, 769 P.2d 499
(Colo. 1989).

The omission of material
facts known to the affiant at the time
the affidavit was executed may cause
statements within the affidavit to be so
misleading that a finding of probable
cause may be deemed erroneous. An
omitted fact is material for purposes of
vitiating an entire affidavit only if its
omission  rendered the affidavit
substantially misleading to the judge
who issued the warrant. People v.
Fortune, 930 P.2d 1341 (Colo. 1997).

Omission of fact in affidavit
that reserve police officer had viewed
marijuana plants in defendant's home
prior to observations made by officers
through window did not make affidavit
misleading as omitted fact did not cast
doubt on existence of probable cause.
People v. Sundermeyer, 769 P.2d 499
(Colo. 1989).

Omission of fact in affidavit
that would have indicated the
affiant’s source of information related
to specific address to be searched
arguably failed to provide a substantial
basis for issuing a warrant, however,
even a bare bones affidavit should not
lead to an exclusionary sanction unless
it is so lacking in indicia of probable
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cause that official belief in its existence
was unreasonable. People v. Gall, 30
P.3d 145 (Colo. 2001).

So long as the omission of
certain facts in the affidavit does not
cause it to be misleading, a search
warrant based on such affidavit is still
valid. People v. Grady, 755 P.2d 1211
(Colo. 1988).

Regardless of whether facts
were omitted with a reckless
disregard for the truth in the
affidavit submitted in support of a
search warrant, the information was
not material such that its omission
rendered the affidavit substantially
misleading as to the existence of
probable cause. People v. Kerst, 181
P.3d 1167 (Colo. 2008).

An affiant's impression that
later proved to be incorrect, but was
not negligently made, did not have to
be excised from the search warrant
affidavit when determining whether
probable cause existed so long as the
impression was reasonable. People v.
Young, 785 P.2d 1306 (Colo. 1990).

There is no requirement
that all steps taken, all information
obtained, and all statements made by
witnesses during the course of an
investigation be described fully and in
chronological order in an affidavit.
People v. Fortune, 930 P.2d 1341
(Colo. 1997).

When the information
indicates a continuing series of illegal
activities, the need for precise times of
surveillance is lessened. While
specific dates are preferable and should
be given if at all possible, the fact that
they are absent is not fatal to the
sufficiency of the affidavit. People v.
Lubben, 739 P.2d 833 (Colo. 1987).

Erroneous description of
location not necessarily fatal. Fact
that the affidavit identified the wrong
street, which was less than one block
away from the actual location of the
truck that was to be searched, was not
dispositive of the affidavit's efficacy.
People v. Del Alamo, 624 P.2d 1304
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(Colo. 1981).

Fact that affidavit failed to
include apartment number and made a
specific request to search a different
residence was not necessarily fatal
when affidavit and warrant were both
prepared by the same officer and
presented to the judge at the same time,
affidavit included an annotation with a
correct address and apartment number
at the bottom of each page, and the
documents taken together left no doubt
as to the correct address and apartment
number to search. People v. Gall, 30
P.3d 145 (Colo. 2001).

Thus, failure to specifically
state in affidavit that sex crime had
occurred in vehicle to be searched was
not fatally defective where it had been
established that vehicle was present at
location of alleged crimes, and it was
reasonable to believe evidence of the
sex crime might be inside the vehicle.
People v. Martinez, 32 P.3d 520 (Colo.
App. 2001).

But a "bare bones”
affidavit which fails to connect the
property to be searched with the
alleged criminal activity and which
otherwise  lacks particularity is
insufficient. People v. Randolph, 4 P.3d
477 (Colo. 2000).

Admission  of  evidence
seized from a defendant's residence
pursuant to a defective warrant did
not constitute reversible error, even
though warrant was issued based on an
affidavit inadvertently failing to allege
facts linking defendant to the residence
to be searched. People v. Deitchman,
695 P.2d 1146 (Colo. 1985).

Not every instance of
insufficient attention to detail by
police officers, any more than by
attorneys or judges, is unreasonable
and in absence of any evidence of a
deliberately false affidavit,
abandonment by the judge of his duty,
or a facially deficient warrant, the
exclusion of evidence discovered in
reliance on the search warrant was
improper. People v. Gall, 30 P.3d 145
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(Colo. 2001).

Good faith exception to
exclusionary rule held to apply to
seizure of telephone toll records
where affidavit underlying search
warrant was insufficient. People v.
Taylor, 804 P.2d 196 (Colo. App.
1990).

Good faith exception to
exclusionary rule does not apply
where a detective's reliance on a
warrant is not objectively
reasonable. Where an affidavit
contains no facts that would allow a
reasonable officer to conclude that
probable cause for a search exists, the
illegally obtained evidence is not
admissible under the good faith
exception to the exclusionary rule.
People v. Leftwich, 869 P.2d 1260
(Colo. 1994); People v. Pacheco, 175
P.3d 91 (Colo. 2006); People v.
Gutierrez, 222 P.3d 925 (Colo. 2009).

Nor does good faith
exception apply when the police
submit a defective affidavit to the
county judge, and continue to rely on
that defective affidavit. The failure of
the police to corroborate the details in
the affidavit and to narrow the search
with particularity was not in accord
with the duty of the police to assure
compliance with the probable cause
requirement at each step of the process.
People v. Randolph, 4 P.3d 477 (Colo.
2000).

The fact that same officer
filed bare bones affidavit for warrant
and executed warrant bolsters trial
court's conclusion that the officer's
reliance on the defective affidavit was
not objectively reasonable, and,
consequently, the good faith exception
to the exclusionary rule did not apply to
shield the evidence obtained in the
search. People v. Pacheco, 175 P.3d 91
(Colo. 2006).

The fact that the affidavit
details activities that are lawful does
not cause it to be a bare bones
affidavit; a combination of otherwise
lawful circumstances may well lead to
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a legitimate inference of criminal
activity. People v. Altman, 960 P.2d
1164 (Colo. 1998).

The determination by an
appellant court that a warrant is
invalid does not mean a police
officer's reliance upon that warrant
was objectively unreasonable. People
v. Altman, 960 P.2d 1164 (Colo. 1998).

A warrant that has failed
appellate scrutiny can nonetheless
form the basis for good faith
execution by a reasonable police
officer. People v. Altman, 960 P.2d
1164 (Colo. 1998).

Probable cause to issue a
search warrant for a residence was
sufficiently established by affidavit
that was based primarily on
information provided by confidential
police informant and only thinly
corroborated by independent police
investigation.  The  "totality = of
circumstances" test for determining
whether probable cause existed for
issuing warrant was met. People v.
Paquin, 811 P.2d 394 (Colo. 1991).

Effect of sufficient affidavit.
If the supporting affidavit was
sufficient to provide probable cause for
issuance of a warrant, then the
searching officers were rightfully in the
defendant's apartment and were entitled
to seize items in plain view which they
recognized as stolen. People v.
Espinoza, 195 Colo. 127, 575 P.2d 851
(1978).

Affidavit held sufficient.
People v. Campbell, 678 P.2d 1035
(Colo. App. 1983); People v. Grady,
755 P.2d 1211 (Colo. 1988); People v.
Quintana, 785 P.2d 934 (Colo. 1990).

Affidavit held insufficient.
People v. Schmidt, 172 Colo. 285, 473
P.2d 698 (1970); People v. Brethauer,
174 Colo. 29, 482 P.2d 369 (1971);
Flesher v. People, 174 Colo. 355, 484
P.2d 113 (1971); People v. Myers, 175
Colo. 109, 485 P.2d 877 (1971); People
v. Padilla, 182 Colo. 101, 511 P.2d 480
(1973); People v. Bauer, 191 Colo. 331,
552 P.2d 512 (1976).
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I111. SEARCHES AND SEIZURES.
A. In General.

This section protects only
against unreasonable searches and
seizures.  The prohibitions of this
section are intended to protect only
against unreasonable searches and
seizures. Dickerson v. People, 179
Colo. 146, 499 P.2d 1196 (1972);
Hoffman v. People, 780 P.2d 471
(Colo. 1989); People v. Hakel, 870
P.2d 1224 (Colo. 1994); People v.
Upshur, 923 P.2d 284 (Colo. App.
1996).

The security of persons is
guaranteed only against unreasonable
searches. Larkin v. People, 177 Colo.
156, 493 P.2d 1 (1972).

The fourth and fourteenth
amendments to the U.S. Constitution
and this section guarantee the right
of the people to be secure in their
persons against unreasonable
seizures. To  effectuate  these
guarantees, police must have probable
cause to arrest before they can subject a
person to those deprivations of liberty
that result from being arrested. People
v. McCoy, 870 P.2d 1231 (Colo. 1994);
People v. Davis, 903 P.2d 1 (Colo.
1995).

Federal fourth amendment
search and seizure protections are
insufficient when law enforcement
attempts to use a search warrant to
obtain an innocent, third-party
bookstore's  customer  purchase
records. The Colorado Constitution
provides greater protection in this arena
than the federal constitution. A more
substantial justification from the
government is required when the
government action is likely to chill
people's willingness to read and be
exposed to diverse ideas. Tattered
Cover, Inc. v. City of Thornton, 44
P.3d 1044 (Colo. 2002).

An innocent, third-party
bookstore must be afforded an
opportunity for a hearing prior to the
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execution of any search warrant that
seeks to obtain its customers'
book-purchasing  records.  Tattered
Cover, Inc. v. City of Thornton, 44
P.3d 1044 (Colo. 2002).

A police officer's request
for identification, without more, does
not convert a consensual encounter
into a seizure that requires fourth
amendment protection. People v.
Paynter, 955 P.2d 68 (Colo. 1998).

Even after Brendlin v.
California, 551 U.S. 249 (2007),
police officer may ask automobile
passenger for identification. Although
passenger was technically seized at
time she provided a false name, officer
could lawfully ask for her identification
during the traffic stop without
reasonable  suspicion of criminal
activity on her part. People v. Bowles,
226 P.3d 1134 (Colo. App. 2009).

Neither a request for
consent to search nor a request for a
person to move a short distance
transforms a consensual encounter into
a seizure, so long as the officer does
not convey a message that compliance
is required. People v. Marujo, 190 P.3d
1003 (Colo. 2008).

Investigatory stops and
arrests are seizures and therefore
implicate the guarantees contained in
the fourth amendment to the United
States constitution and this section.
People v. Morales, 935 P.2d 936 (Colo.
1997).

Reasonableness of search
determined by balancing public need
against invasion. In determining
reasonableness, it is necessary to
balance the public need to search
against the invasion of the defendant's
person or property which the search
entails. Roybal v. People, 166 Colo.
541, 444 P.2d 875 (1968).

Reasonableness  determined
by balancing need for search against
invasion of personal rights involved
while giving consideration to scope of
intrusion, manner and place conducted,
and justification for. People v. Martin,
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806 P.2d 393 (Colo. App. 1990).

Reasonableness standard of
the fourth amendment should be
applied to claims that law
enforcement officers have used
excessive force in the course of an
arrest, investigatory stop, or other
seizure of a free citizen. Martinez v.
Harper, 802 P.2d 1185 (Colo. App.
1990).

""Special needs™ exception
exists to the warrant and probable cause
requirements for the needs of law
enforcement. City and County of
Denver v. Casados, 862 P.2d 908
(Colo. 1993), cert. denied, 511 U.S.
1005, 114 S. Ct. 1372, 128 L. Ed. 2d 48
(1994).

And reasonableness inquiry
requires balancing the nature and
quality of the intrusion on the
individual's fourth amendment interest
against the countervailing interests at
stake. Martinez v. Harper, 802 P.2d
1185 (Colo. App. 1990).

And reasonableness inquiry
must be made objectively, that is,
judged from the perspective of a
reasonable officer on the scene.
Martinez v. Harper, 802 P.2d 1185
(Colo. App. 1990); People v. Weston,
869 P.2d 1293 (Colo. 1994).

It is constitutionally
reasonable to prevent escape by
using deadly force where an officer
has probable cause to believe that the
suspect poses a threat of serious
physical harm, either to the officer or to
others. Thus, if a suspect threatens the
officer with a weapon or there is
probable cause to believe that the
suspect has committed a crime
involving the infliction or threatened
infliction of serious physical harm,
deadly force may be used if necessary
to prevent escape, and if, where
feasible, some warning has been given.
Martinez v. Harper, 802 P.2d 1185
(Colo. App. 1990).

A limited intrusion may be
upheld on the basis of its objective
reasonableness even though the officer
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may have harbored a subjective intent
to engage in a more extensive intrusion
than was warranted under the
circumstances. People v. Weston, 869
P.2d 1293 (Colo. 1994).

Every search and seizure
issue must be considered on the basis
of the totality of the circumstances.
DeLaCruz v. People, 177 Colo. 46, 492
P.2d 627 (1972).

Whether a search and seizure
is unreasonable within the meaning of
this section depends upon the facts and
circumstances of each case. Early v.
People, 178 Colo. 167, 496 P.2d 1021
(1972).

Each search and seizure case
must be tested on its own particular
facts, and the test is always whether the
search was reasonable under the
circumstances. People v. Burley, 185
Colo. 224,523 P.2d 981 (1974).

In determining whether a
particular encounter between the
police and a citizen violates the
fourth amendment, it is helpful to
classify the incident as one of three
types of police-citizen contact:
Consensual encounters; arrests or
full-scale searches; or intermediate
forms of intrusion such as
investigatory  stops or limited
searches. Consensual encounters do
not trigger the fourth amendment as
long as a reasonable person would feel
free to disregard the police and go
about his or her business. Arrests and
full-scale searches are subject to the
fourth  amendment  reasonableness
requirement  which  requires that
searches are based upon warrants
issued upon probable cause or on an
established exception to the warrant
requirement.  Finally, intermediate
forms of intrusion may be used under
specific circumstances based upon less
than probable cause. People V.
Archuleta, 980 P.2d 509 (Colo. 1999).

The degree of restraint
incident to a traffic stop did not rise
to the level associated with a formal
arrest where the police officer stood
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next to the car and did not remove the
defendant from the car or handcuff the
defendant. After issuing the citation,
when the police officer continued to
question the defendant, the extent of
restraint did not rise to the level of a
formal arrest, even if the police officer
retained the defendant's driver's license

and registration. People V.
Cervantes-Arredondo, 17 P.3d 141
(Colo. 2001).

Once the purpose of an
investigatory stop is accomplished
and there is no further reasonable
suspicion  to  support further
investigation, the officer generally
may not further detain the driver.
However, further questioning is
permissible if the initial detention
becomes a consensual encounter. To
determine the nature and phases of an
extended contact, the court must
consider the duration and conditions of
the contact in the context of the entire
stop. But, the tenth circuit has applied a
bright line rule: An officer must return
a driver's documentation before a
detention can end and a consensual
encounter can begin. People v.
Cervantes-Arredondo, 17 P.3d 141
(Colo. 2001).

The presence of a
scent-masking agent, combined with
other indicia of criminal activity may
create a reasonable suspicion to support
further investigation and a reasonably

brief inquiry. People V.
Cervantes-Arredondo, 17 P.3d 141
(Colo. 2001).

A consensual interview can
escalate into an investigatory stop if,
upon consideration of the totality of
the circumstances, a reasonable
person, innocent of any crimes,
would feel that he or she was not free
to leave the officer's presence or
disregard the officer's request for
information. The record supports the
trial court's finding that the encounter
was consensual. People v. Valencia,
169 P.3d 212 (Colo. App. 2007).

""Search™. There was clearly
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a "search" when an officer went to the
address given by the defendant in order
to obtain evidence or information about
the defendant and the evidence was
produced by the owner at the specific
request of the officer. Spencer wv.
People, 163 Colo. 182, 429 P.2d 266
(1967).

Courts have interpreted the
phrase "searches and seizures" in
constitutional provisions to regulate the
type of conduct designed to elicit a
benefit for the government in an
investigatory or, more broadly, an
administrative capacity. People v.
Loggins, 981 P.2d 630 (Colo. App.
1998).

A visual observation which
infringes upon a person's reasonable
expectation of privacy constitutes a
search. People v. Harfmann, 38 Colo.
App. 19, 555 P.2d 187 (1976).

A search involves some
exploratory investigation, or an
invasion and quest, a looking for or
seeking out, and implies a prying into
hidden places for that which is
concealed. People v. Gomez, 632 P.2d
586 (Colo. 1981), cert. denied, 455
U.S. 943,102 S. Ct. 1439, 71 L. Ed. 2d
655 (1982).

Requiring a person to submit
to an ultraviolet lamp examination
constitutes a search. People v.
Santistevan, 715 P.2d 792 (Colo.
1986).

Actions of officer did not
constitute search where the officer
knocked on an improperly latched door
of residence, causing it to open and
allowing the officer to observe a bong.
People v. Holmes, 981 P.2d 168 (Colo.
1999).

Collection and testing of
urine performed as part of
university's drug testing program is a
"search” within the meaning of this
section. Derdeyn v. Univ. of Colo.,
832 P.2d 1031 (Colo. App. 1991).

The collection and testing of
urine performed as part of the
university of Colorado's drug testing
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program for intercollegiate athletics is a
"search" within the meaning of §7 of
art. 1l, Colo. Const. Derdeyn v. Univ.
of Colo., 832 P.2d 1031 (Colo. App.
1991).

General searches
forbidden. A basic consideration to
control and guide the magistrate in
issuing a search warrant is that general
or blanket searches are forbidden, such
being the very evil sought to be
protected against by the adoption of the
constitutional provisions  against
unreasonable searches and seizures.
People v. Avery, 173 Colo. 315, 478
P.2d 310 (1970).

It is not how many items may
be seized that determines validity of a
search, for the rule against general
exploratory searches is not aimed
against quantity, nor even designed to
protect property quantitatively, but,
instead, is designed to prevent
indiscriminate searches and seizures
that invade privacy. People v. Tucci,
179 Colo. 373, 500 P.2d 815 (1972).

Whether search of
defendant's room was reasonable
because search warrant authorized
search of entire house depends on
facts known to officers. Officers knew
that defendant's father, the person
whose unlawful activities formed the
basis of the search warrant, had ready
access to defendant's bedroom. The
search of defendant's bedroom for the
contraband identified in the search
warrant was constitutionally reasonable
irrespective of whether the officers
were aware that defendant was paying
rent to his parents. People v. Martinez,
165 P.3d 907 (Colo. App. 2007).

Executive order held not to
be facially invalid under the fourth
amendment. The order stated that
employees must submit to screening
when there is "reasonable suspicion™ of
illicit drug or alcohol use. The court
ruled that the order did not contemplate
the testing of those who did not hold
safety or security-sensitive positions
based only on a suspicion of off-duty
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use or impairment. City and County of
Denver v. Casados, 862 P.2d 908
(Colo. 1993), cert. denied, 511 U.S.
1005, 114 S. Ct. 1372, 128 L. Ed. 2d 48
(1994).

Searches have been
described as intrusive governmental
investigations or explorations into
non-public places for that which is
concealed. Hoffman v. People, 780
P.2d 471 (Colo. 1989).

There was no ‘"search"
where emergency room personnel, in
the course of treating the defendant for
a serious injury under standard hospital
procedures and not motivated by an
investigatory or administrative purpose,
discovered contraband hidden on his
person. People v. Loggins, 981 P.2d
630 (Colo. App. 1998).

Search held
unconstitutional as general
exploratory search. In re People in
Interest of B.M.C., 32 Colo. App. 79,
506 P.2d 409 (1973).

Officer may seize
contraband discovered during valid
search for other articles. If an officer
is conducting a search, either under a
valid search warrant or incident to a
valid arrest where the search is such as
is reasonably designed to uncover the
articles for which he is looking, and in
the course of such search discovers
contraband or articles the possession of
which is a crime, other than those for
which he was originally searching, he
is not required to shut his eyes and
refrain from seizing that material under
the penalty that if he does seize it it
cannot be admitted in evidence.
Hernandez v. People, 153 Colo. 316,
385 P.2d 996 (1963).

An officer conducting a
reasonable search, either under a valid
search warrant or incident to a valid
arrest, who uncovers contraband or
articles the possession of which is a
crime, may seize these articles even
though they may not relate to the crime
for which the arrest was made. Baca v.
People, 160 Colo. 477, 418 P.2d 182
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(1966); Roybal v. People, 166 Colo.
541, 444 P.2d 875 (1968).

An officer conducting a
reasonable search, incident to a valid
arrest, may seize contraband or articles,
the possession of which gives the
police officer reason to believe a crime
has been committed, even though such
articles do not relate to the crime for
which the defendant was initially
arrested. People v. Ortega, 181 Colo.
223, 508 P.2d 784 (1973).

And that articles discovered
do not relate to crime for which
defendant arrested does not render
search exploratory and general. Baca
v. People, 160 Colo. 477, 418 P.2d 182
(1966).

Seizure of ""mere evidence".
When intrusions upon privacy are
allowed, there is no viable reason to
distinguish intrusions to secure "mere
evidence" from intrusions to secure
fruits, instrumentalities, or contraband.
Marquez v. People, 168 Colo. 219, 450
P.2d 349 (1969).

"Mere evidence' is articles
which are not fruits, instrumentalities,
or contraband, and which are not per se
associated with criminal activity, but
which the officer executing the warrant
has probable cause to believe are
associated with criminal activity.
People v. Henry, 173 Colo. 523, 482
P.2d 357 (1971).

People must show
connection between such articles and
criminal activity. When a defendant
demonstrates that an article is not
specifically described in the search
warrant, and when it is not per se
connected with criminal activity, the
burden of showing that it is so
connected falls upon the people. People
v. Henry, 173 Colo. 523, 482 P.2d 357
(1971); People v. Wilson, 173 Colo.
536, 482 P.2d 355 (1971); People v.
Lujan, 174 Colo. 554, 484 P.2d 1238
(1971); People v. Bustam, 641 P.2d
968 (Colo. 1982).

"Mere evidence" which is
seized within the scope of the search
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authorized by the warrant must be
shown to have a nexus with the case in
which the motion to suppress is filed
and with at least one of the defendants
in the case. People v. Henry, 173 Colo.
523, 482 P.2d 357 (1971); People v.
Piwtorak, 174 Colo. 525, 484 P.2d
1227 (1971).

If people sustain burden,
articles should not be suppressed.
People v. Wilson, 173 Colo. 536, 482
P.2d 355 (1971).

When a civilian acts as an
agent of the state, evidence obtained
from an unlawful search must be
suppressed. People v. Aguilar, 897 P.2d
84 (Colo. 1995).

Whether an individual
becomes an "agent of the police is
determined by the totality of the
circumstances. People v. Aguilar, 897
P.2d 84 (Colo. 1995).

Connection shown. Where
objection was made to the seizure of
the particular personal effects which
served to identify the person or persons
residing at and in control of the
premises searched and the record
indicated that these personal effects
were intermingled with the suspected
narcotics and dangerous drugs found on
the premises, it was held that these
personal effects, which bore the names
of the defendants, were validly seized,
since these items might well serve to
establish elements of the crimes for
which defendants were charged and for
the investigation of which crimes the
search warrant was issued and
executed. People v. Piwtorak, 174
Colo. 525, 484 P.2d 1227 (1971).

Motion to suppress granted
where district attorney fails to make
showing. At hearings on suppression
motions in the future, when the district
attorney fails to make the requisite
showing, the trial court should sustain
the motion as it relates to nonspecified
articles not per se connected with
criminal activity. People v. Wilson, 173
Colo. 536, 482 P.2d 355 (1971).

Suppression issues become
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moot upon entry of a guilty plea.
People v. Waits, 695 P.2d 1176 (Colo.
App. 1984), aff'd in part and rev'd in
part on other grounds, 724 P.2d 1329
(Colo. 1986).

Return of seized property.
Seized property against which the
government has no claim must be
returned to its lawful owner. People v.
Buggs, 631 P.2d 1200 (Colo. App.
1981).

Burden in motion for
return of property. In a motion for
return of seized property, a defendant
has the burden of making a prima facie
showing that goods were seized from
him at the time of his arrest and are
being held by law enforcement
authorities. People v. Buggs, 631 P.2d
1200 (Colo. App. 1981).

Evidence  obtained by
means of undercover work. So long
as the agent's conduct falls short of
actual instigation of a crime, which
raises the defense of entrapment, the
United States supreme court has
refused to set aside convictions because
evidence was obtained by means of
undercover work by law enforcement
agents. Patterson v. People, 168 Colo.
417, 451 P.2d 445 (1969).

Absent exigent
circumstances, it is necessary to
obtain arrest warrant in order to
justify entry into a private home to
make an arrest. People v. Williams, 200
Colo. 187, 613 P.2d 879 (1980).

The warrantless entry into a
home in order to make an arrest, in the
absence of consent or exigent
circumstances, is  unconstitutional.
People v. Hogan, 649 P.2d 326 (Colo.
1982).

In the absence of exigent
circumstances, police officers may not
enter a private residence for the
purpose of making a warrantless arrest
without first obtaining a search warrant,
even though the officers have probable
cause to believe a suspect residing
therein has committed a crime. People
v. Magoon, 645 P.2d 286 (Colo. App.
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1982).

Since police officers arrested
defendant in his home without a
warrant, the arrest could be justified
only on the basis of consent to enter the
home or on there being exigent
circumstances present. People .
Santisteven, 693 P.2d 1008 (Colo. App.
1984).

Police officers may enter a
residence without a search warrant
to execute an arrest warrant when
there is reason to believe the suspect
is within. People v. Aarness, 116 P.3d
1233 (Colo. App. 2005), rev'd on other
grounds, 150 P.3d 1271 (Colo. 2006).

Officers must have a
reasonable belief the arrestee (1) lives
at the residence and (2) is within the
residence at the time of entry. People v.
Aarness, 116 P.3d 1233 (Colo. App.
2005), rev'd on other grounds, 150 P.3d
1271 (Colo. 2006).

The officers had no reason to
believe that the defendant lived at the
address, but there were exigent
circumstances that justified the police
entry into the home to arrest the
defendant. The circumstances were
sufficient to conclude there was a
substantial safety risk to both police
and others to justify entry to arrest the
defendant. People v. Aarness, 150 P.3d
1271 (Colo. 2006).

One's house cannot lawfully
be searched without search warrant,
except as incident to lawful arrest at
the house. A belief, however well
founded, that an article sought is
concealed in a dwelling house furnishes
no justification for a search of that
place without a warrant. Such searches
are constitutionally unlawful
notwithstanding facts unquestionably
showing probable cause. Wilson v.
People, 156 Colo. 243, 398 P.2d 35
(1965); People v. Baird, 172 Colo. 112,
470 P.2d 20 (1970).

But inviting officer into
home to transact business waives
right of privacy. When one opens his
home to the transaction of business and
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invites another to come in and trade
with him, he waives his right to privacy
in the home or premises, with relation
to the person who accepts that
invitation to trade. When the customer
turns out to be a government agent, the
seller cannot then complain that his
privacy has been invaded so long as the
agent does no more than buy his wares.
Patterson v. People, 168 Colo. 417, 451
P.2d 445 (1969).

When one opens his home to
the transaction of business and invites
another to come and trade with him, he
breaks the seal of sanctity and waives
his right to privacy. People v. Henry,
173 Colo. 523, 482 P.2d 357 (1971).

There is no unreasonable
search when an undercover agent,
posing as a willing participant in an
unlawful transaction, gains entry by
invitation and observes or is handed
contraband.  People v. Henry, 173
Colo. 523, 482 P.2d 357 (1971); People
v. Nisser, 189 Colo. 471, 542 P.2d 84
(1975).

But once police officers are
illegally on premises, they may not
make use of anything observed or
seized therein to form the basis for a
determination of probable cause to
arrest the occupants. People v. Baird,
172 Colo. 112, 470 P.2d 20 (1970).

Police officer did not make
a request to search defendant's
residence merely by knocking on the
door and identifying himself as a police
officer. People v. Turner, 730 P.2d 333
(Colo. App. 1986).

No invasion of privacy
where officers knocked on the door of
defendant's house to investigate
possible traffic offense. People v.
Baker, 813 P.2d 331 (Colo. 1991).

Police officer's testimony
was properly allowed when the officer
testified that the defendant slammed the
door in the officer's face after the
officer identified himself as a police
officer because there was no evidence
that the officer requested to search the
premises before the door was slammed.
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People v. Turner, 730 P.2d 333 (Colo.
App. 1986).

Arrest during perpetration
of crime. There is no constitutional
requirement for an arrest warrant when
the arrest is effected in the motel room
of another during the perpetration of a
crime. People v. Velasquez, 641 P.2d
943 (Colo.), appeal dismissed, 459 U.S.
805, 103 S. Ct. 28, 74 L. Ed. 2d 43
(1982), reh'g denied, 459 U.S. 1138,
103 S. Ct. 774, 74 L. Ed. 2d 986
(1983).

Answering defendant's
telephone  following arrest not
unconstitutional. Where for over an
hour following the defendant's arrest
the officers continued to answer the
telephone which rang repeatedly, and
the court permitted these officers to
testify as to conversations that they had
over the phone with unidentified
persons on the other end of the line
relating to inquiries as to odds and
placing of bets and the defendant
contended that "seizure" of the contents
of these telephone calls was
unconstitutional, there  were no
perceived violations of the United
States or Colorado constitution.
McNulty v. People, 174 Colo. 494, 483
P.2d 946 (1971).

And arrest not invalidated
by misapprehension as to officer's
identity. An arrest made by reason of
observed violation of law is not invalid
because of the fact that the arresting
officer was invited into a home under a
misapprehension of his identity by the
home's occupant, which
misapprehension was known to the
arresting officer. People v. Henry, 173
Colo. 523, 482 P.2d 357 (1971).

Arrest can only be justified
by information available to officer
immediately prior to arrest. The
discovery of contraband on the person
of one who is unlawfully arrested does
not validate an arrest. People v. Nelson,
172 Colo. 456, 474 P.2d 158 (1970);
People v. Feltch, 174 Colo. 383, 483
P.2d 1335 (1971).
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And prior record of arrest,
in and of itself, cannot justify
repeated intrusions on person's
constitutional rights. Cowdin v.
People, 176 Colo. 466, 491 P.2d 569
(1971).

Full search of person in
custody, including trace metal test, is
reasonable, and evidence of and
comment on refusal of defendant to
comply with lawful request for
nontestimonial evidence is proper
where probative value of evidence
outweighs prejudicial effect. People v.
Larson, 782 P.2d 840 (Colo. App.
1989).

Police are permitted to
search a lawfully arrested person and
the area within the arrestee's immediate
control. People v. Aguilar, 897 P.2d 84
(Colo. 1995).

Acts of one member do not
give probable cause to arrest whole
group. The furtive acts of one of a
hippy group, which was apparently
together for an utterly innocent reason,
do not give an officer cause to arrest
the whole group. People v. Feltch,
174 Colo. 383, 483 P.2d 1335 (1971).

Police to identify selves
before forced entry. Even with a valid
warrant, before police officers attempt
a forced entry into a house, they must
first identify themselves and make their
purpose known. People v. Godinas, 176
Colo. 391, 490 P.2d 945 (1971).

Forceful, warrantless entry
into an apartment by police officers for
purposes of securing the apartment
until a search warrant arrived was in
violation of defendants' constitutional
rights. People v. Hannah, 183 Colo. 9,
514 P.2d 320 (1973).

Exceptions. When police
officers attempt a forced entry, they
must first identify themselves and make
their purpose known, unless (1) the
warrant expressly authorizes forced
entry  without such a  prior
announcement, or (2) the circumstances
known to such officer or person at the
time of forced entry, but, in the case of
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the execution of a warrant, unknown to
the applicant when applying for such
warrant, give him probable cause to
believe that (a) such notice is likely to
result in the evidence subject to seizure
being easily and quickly destroyed or
disposed of, which is true in every case
involving a search for narcotics, (b)
such notice is likely to endanger the life
or safety of the officer or other person,
(c) such notice is likely to enable the
party to be arrested to escape, or (d)
such notice would be a useless gesture.
People v. Lujan, 174 Colo. 554, 484
P.2d 1238 (1971).

And officers must show
circumstances  justifying  forced
entry. Where the notice and purpose
requirement is to be dispensed with, the
officers must sustain the burden of
showing the exigent circumstances
under which they assumed the power to
enter forcibly. People v. Lujan, 174
Colo. 554, 484 P.2d 1238 (1971).

Forceful entries need not
involve the actual breaking of doors
and windows. People v. Godinas, 176
Colo. 391, 490 P.2d 945 (1971).

But forced entries may
include any entries made without
permission. People v. Godinas, 176
Colo. 391, 490 P.2d 945 (1971).

Circumstances need not
always be determined by magistrate
prior to forced entry. Police discretion
should not always be limited by
requiring that the exigent circumstances
authorizing forced entry without prior
announcement be determined by the
magistrate, since in many instances, the
facts requiring immediate entry by
force will not be known to the officer
when he obtains the warrant. People v.
Lujan, 174 Colo. 554, 484 P.2d 1238
(1971).

Forced entry found where
officers, acting without a "no-knock™
search warrant, identified themselves to
unidentified persons sitting on front
porch of house who were not
apparently owners or occupiers of the
house, opened a closed but unlocked
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door, and, once inside the house,
identified themselves to wife of
defendant and indicated to her that a
search warrant had been issued. People
v. Gifford, 782 P.2d 795 (Colo. 1989).

Prosecution must
demonstrate by clear and convincing
evidence that an occupant freely gave
the police consent to enter the
premises. In the course of making an
inquiry, a police officer is not entitled
to walk past the person opening the
door to a house without obtaining
permission to enter the house. People v.
O'Hearn, 931 P.2d 1168 (Colo. 1997).

One area traditionally
recognized as deserving of special
protection from unwarranted
government intrusion is the area
immediately surrounding a private
residence, or the curtilage. Hoffman v.
People, 780 P.2d 471 (Colo. 1989).

Fact that search occurs
within curtilage is not dispositive, if
area's public accessibility dispels any
reasonable expectation of privacy.
People v. Shorty, 731 P.2d 679 (Colo.
1987).

Gate entrance held open to
the public that led to basement, along
with basement lights being on and
defendant's evasive responses to
questions about co-inhabitants of
premises, supported trial court's
conclusion that officers had a
reasonable basis to walk onto the
premises through open gate and knock
on basement door. People v. Cruse, 58
P.3d 1114 (Colo. App. 2002).

In general, a curtilage is not
protected from observations that are
lawfully made from outside its
perimeter not involving physical
intrusion. The U.S. supreme court has
identified four factors to consider in
defining the extent of a home's
curtilage: The proximity of the area
claimed to be curtilage to the home;
whether the area is included within an
enclosure surrounding the home; the
nature of the uses to which the area is
put; and the steps taken by the resident
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to protect the area from observation by
people passing by. Hoffman v. People,
780 P.2d 471 (Colo. 1989); People v.
Bartley, 791 P.2d 1222 (Colo. App.
1990), aff'd, 817 P.2d 1029 (Colo.
1991).

Police entry into curtilage
of premises held reasonable. Blincoe
v. People, 178 Colo. 34, 494 P.2d 1285
(1972).

Flying over a person's back
yard in a helicopter to determine
whether such person is cultivating
marijuana constitutes a search for
the purposes of the fourth
amendment to the U.S. Constitution
and if done without a warrant, it is an
illegal search. People v. Pollock, 796
P.2d 63 (Colo. App. 1990).

Television news helicopter
flyover of private residence did not
constitute a search where helicopter
flew within permissible FAA altitude
range, posed limited degree of
intrusiveness, and where marijuana
plants growing in shed were in plain
view to anyone legally observing the
shed from helicopter. Henderson v.
People, 879 P. 2d 383 (Colo. 1994).

Motion to suppress was
properly denied where information
obtained by an airplane flight was
not necessary to the validity of the
affidavit for search warrant since
information obtained independently of
that aerial survey supplied probable
cause for issuance of a warrant to
search the defendant's property for
stolen wheat and vehicles that
transported it. Bartley v. People, 817
P.2d 1029 (Colo. 1991).

Where constitutionally
admissible evidence establishing the
defendant’s guilt was overwhelming,
the admission of evidence gained by
flying over the defendant's property,
including photographs taken during that
flight, even if impermissibly received,
was harmless beyond a reasonable
doubt. Bartley v. People, 817 P.2d 1029
(Colo. 1991).

Where defendant did not
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object at trial, review was for plain
error and to determine whether
testimony by police that defendant
refused a search of his home so
affected the fundamental fairness of the
trial as to cast serious doubt on the
reliability of the judgment of
conviction, but, because evidence of
defendant's guilt was so overwhelming,
any error was harmless beyond a
reasonable doubt. People v. Perry, 68
P.3d 472 (Colo. App. 2002).

This section did not require
suppression of the information
obtained from an airplane flight,
even if it was assumed that the objects
photographed were within the curtilage
on defendant's property, where there is
no contention that the flight path or
altitude of the airplane violated any
applicable law or regulation or that the
information obtained was not visible to
the naked eye. People v. Bartley, 791
P.2d 1222 (Colo. App. 1990), aff'd, 817
P.2d 1029 (Colo. 1991).

For history of rule of prior
notice by police officers, see People v.
Lujan, 174 Colo. 554, 484 P.2d 1238
(1971).

Searches conducted by
prison officials, whose charge is to
operate the prisons in a safe and orderly
manner, are not unreasonable so long
as they are not conducted for the
purpose of harassing or humiliating an
inmate, or in a cruel and unusual
manner. Larkin v. People, 177 Colo.
156, 493 P.2d 1 (1972); People v.
Valenzuela, 41 Colo. App. 375, 589
P.2d 71 (1978).

Where defendant, knowing
the jailer's presence was imminent,
voluntarily stated that he was one
who shot victim, jailer's overhearing of
statement was not violation of
defendant's right to privacy under this
section. People v. Gallegos, 179 Colo.
211, 499 P.2d 315 (1972).

Body cavity searches of
inmates of penal institutions are
permissible unless it can be
demonstrated that such searches bear
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no reasonable relationship to the
requirements of maintaining security.
People v. Valenzuela, 41 Colo. App.
375,589 P.2d 71 (1978).

Warrantless searches of
penitentiary visitors rejected.
Suggestion of the attorney general that
warrantless searches of penitentiary
visitors and their automobiles should be
permitted under a relaxed standard of
probable cause and that perhaps
reasonable  suspicion  would be
sufficient to support such searches was
rejected. People v. Thompson, 185
Colo. 208, 523 P.2d 128 (1974).

But could require consent
to search as condition of visiting
penitentiary. The court did recognize
that circumstances involving
penitentiary visitation and the bringing
of contraband into a penitentiary could
be a basis for the adoption of strict
rules to be properly posted which
would include consent to search as a
condition of exercising the privilege of
entering the penal institution to visit a
prisoner. People v. Thompson, 185
Colo. 208, 523 P.2d 128 (1974).

Searches by public school
officials. The prohibition against
unreasonable searches and seizures
applies to searches conducted by public
school officials. To determine the
reasonableness of a search and seizure
involving a student, the student's
expectation of privacy shall be
balanced against the “substantial
interest of teachers and administrators
in  maintaining discipline in the
classroom and school grounds” and the
school's "legitimate need to maintain an
environment in which learning can take
place”. The test under New Jersey v.
T.L.O. (469 U.S. 325, 105 S. Ct. 733,
83 L. Ed. 2d 720 (1985)) to determine
the legality of school searches involves
a twofold inquiry: First, whether the
action was justified at its inception; and
second, whether the search as actually
conducted was reasonably related in
scope to the circumstances which
justified the initial interference. People
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in Interest of P.E.A., 754 P.2d 382
(Colo. 1988); Martinez v. Sch. Dist.
No. 60, 852 P.2d 1275 (Colo. App.
1992).

The first prong of the test,
that a search is justified at its inception,
is satisfied if there are specific and
articulable facts known to the officer
which, with rational inferences, creates
a reasonable suspicion of criminal
activity. This standard has been met
where search of a student's vehicle by
principal and security officer was based
on a police officer's information that
two other minors had brought
marijuana to school, search of these
two minors and their lockers failed to
reveal the marijuana, and the principal
had further information that one of the
searched minors had been driven to
school by the student. In view of the
substantial state interests triggered by
the contemplated sale of marijuana to
other students, the measures taken by
school officials in search of the student,
his locker, and his car, which provided
the means for transporting the
marijuana to the school and for
concealing the contraband, were
reasonably related to the objectives of
the search. As such, the second prong
of the test, that the scope of the search
be reasonable, was satisfied. People in
Interest of P.E.A., 754 P.2d 382 (Colo.
1988); People in Interest of F.M., 754
P.2d 390 (Colo. 1988).

The two-prong test was met
where a monitor for a school dance
required two students attending the
dance to submit to a "breath test" to
determine whether the students were
under the influence of alcohol.
Martinez v. Sch. Dist. No. 60, 852 P.2d
1275 (Colo. App. 1992).

Detention for questioning.
In order lawfully to detain an individual
for questioning, (1) the officer must
have a reasonable suspicion that the
individual has committed, or is about to
commit, a crime; (2) the purpose of the
detention must be reasonable; and (3)
the character of the detention must be
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reasonable when considered in light of
the purpose. Stone v. People, 174 Colo.
504, 485 P.2d 495 (1971); People v.
Lidgren, 739 P.2d 895 (Colo. App.
1987).

Detention for fingerprints
may constitute a much less serious
intrusion upon personal security than
other types of police searches and
detentions: ~ Fingerprinting involves
none of the probing into an individual's
private life and thoughts that marks an
interrogation or search; detention
cannot be employed repeatedly to
harass any individual, since the police
need only one set of each person's
prints; fingerprinting is an inherently
more reliable and effective
crime-solving tool than eyewitness
identifications or confessions and is not
subject to such abuses as the improper
line-up and the "third degree"; and,
because there is no danger of
destruction of fingerprints, the limited
detention need not come unexpectedly
or at an inconvenient time. Early v.
People, 178 Colo. 167, 496 P.2d 1021
(1972).

An intrusion pursuant to a
court order for non-testimonial
identification, under Crim. P. 41.1,
clearly is within the scope of this
section and the search and seizure
clause of the fourth amendment. People
v. Madson, 638 P.2d 18 (Colo. 1981);
People v. Harris, 729 P.2d 1000 (Colo.
App. 1986), aff'd, 762 P.2d 651 (Colo.
1988), cert. denied, 488 U.S. 985, 109
S. Ct. 541, 103 L. Ed. 2d 804 (1988).

Arrest of defendant for
palmprinting may be reasonable.
Early v. People, 178 Colo. 167, 496
P.2d 1021 (1972).

And evidence obtained
thereby is properly received in
evidence. Early v. People, 178 Colo.
167, 496 P.2d 1021 (1972).

Stopping motorist at a
sobriety checkpoint is not an
unreasonable seizure in violation of
the constitution. People v. Rister, 803
P.2d 483 (Colo. 1990); Orr v. People,
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803 P.2d 509 (Colo. 1990).

Warrantless administrative
searches of commercial property do
not necessarily violate the fourth
amendment, but inspections of
commercial property may  be
unreasonable if they are not authorized
by law, are wunnecessary for the
furtherance of governmental interests,
or are so random, infrequent, or
unpredictable that the owner has no real
expectation that his property will be
inspected from time to time by
governmental officials. People v.
Escano, 843 P.2d 111 (Colo. App.
1992).

Warrantless  search  of
storage locker held proper where
officer reasonably believed that the
lessor had authority to consent to the
entry into the locker. The test is
whether the police officer's belief that a
third party had authority to consent is
objectively reasonable. People v.
Upshur, 923 P.2d 284 (Colo. App.
1996).

Contact between police and
citizen constitutes seizure when police
restrain citizen's liberty by physical
force or show of authority. People v.
Carillo-Montes, 796 P.2d 970 (Colo.
1990).

Determination of "seizure"
resolved by objective standard. The
determination of the issue whether a
person has been seized must be
resolved by an objective standard --
that is, whether in view of all the
circumstances surrounding the incident,
a reasonable person would have
believed that he was not free to leave.
People v. Bookman, 646 P.2d 924
(Colo. 1982); People v. Pancoast, 659
P.2d 1348 (Colo. 1982); People v.
Tottenhoff, 691 P.2d 340 (Colo. 1984);
People v. Carillo-Montes, 796 P.2d 970
(Colo. 1990).

Not every personal
confrontation between a police officer
and a citizen, which results in some
form of interrogation directed to the
citizen, necessarily involves a "seizure"
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of the person. People v. Pancoast, 659
P.2d 1348 (Colo. 1982); People v. T.H.,
892 P.2d 301 (Colo. 1995).

Even if the totality of police
officers' conduct rose to the level of a
show of authority to constitute a
seizure, evidence abandoned prior to
the seizure cannot be suppressed.
People v. McClain, 149 P.3d 787
(Colo. 2007).

An unconscious  person
cannot perceive that there has been a
show of authority directed against
him, therefore, defendant could not
have been seized within the meaning
of the fourth amendment. By the time
defendant awoke, the officer had
reasonable suspicion justifying the
investigatory stop. Tate v. People, 2012
CO 75, 290 P.3d 1268.

A police officer's chase of a
suspect does not trigger the
protections of the fourth amendment
because the chase does not constitute a
seizure. People v. Archuleta, 980 P.2d
509 (Colo. 1999).

Whenever detention by
police officer is more than brief, there
is an arrest which must be supported by
probable cause. People v. Schreyer, 640
P.2d 1147 (Colo. 1982).

However, when determining
when detention is too long in duration,
it is appropriate to examine whether
police were diligent in pursuing means
of investigation likely to resolve their
suspicions quickly, and it is also
relevant to consider circumstances
during stop which give rise to deeper
suspicion or justify longer detention.
People v. Lidgren, 739 P.2d 895 (Colo.
App. 1987).

Police  officers' initial
contact with the defendant was not a
seizure or an investigatory stop, but
rather was a consensual interview.
Because the officers approached the
house in a non-threatening manner, did
not detain the defendant, and asked
rather than demanded the defendant's
name, the totality of the circumstances
showed that the encounter was not so
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intimidating as to make the defendant
feel he was not free to leave or to
refuse to answer the officers' questions.
It was irrelevant that the officers went
to the defendant's house intending to
question him and obtain a search
waiver. People v. Melton, 910 P.2d
672 (Colo. 1996).

Not all seizures are arrests.
Not all forms of police intrusion which
lead a person to reasonably believe that
he is not free to leave constitute, on that
basis alone, arrests which must be
supported by probable cause. People
v. Lewis, 659 P.2d 676 (Colo. 1983).

When a police officer accosts
an individual and restrains his freedom
to walk away, he has "seized" that
person in a constitutional sense; but it
does not follow that the seizure
necessarily amounts to an arrest which
must be supported by probable cause.
People v. Lewis, 659 P.2d 676 (Colo.
1983).

Seizures refer to some
meaningful interference with an
individual's possessory interest in
personal property such as the physical
taking and removing of such property.
Hoffman v. People, 780 P.2d 471
(Colo. 1989).

A seizure must involve a
meaningful interference with the
possessory interest. The removal of a
luggage claim tag does not constitute a
seizure. However, when an officer
moves the luggage to a new location,
uses a ruse to identify the owner of the
luggage, and maintains a prolonged
detention of the luggage, a seizure
occurs. People v. Ortega, 34 P.3d 986
(Colo. 2001).

Standing. Trial court is not
required to decide issues of standing
prior to hearing evidence as to legality
of contested searches. People v. Tufts,
717 P.2d 485 (Colo. 1986).

Person in possession of keys
to automobile has a reasonable
expectation of privacy in contents of
car and has standing to challenge
search of car. People v. Tufts, 717
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P.2d 485 (Colo. 1986).

To establish standing, the
defendant must demonstrate a
sufficient connection to the areas
searched to support a legitimate
expectation of privacy in those areas.
Determination of a  sufficient
connection is based on the totality of
the circumstances. The lack of a
proprietary or possessory interest is not
necessarily determinative. People v.
Curtis, 959 P.2d 434 (Colo. 1998).

To challenge a search and
seizure, the complaining party must
establish that he had a reasonable
expectation that the location searched
and the items seized would be free
from  nonconsensual, unreasonable
police intrusion. People v. Mickens,
734 P.2d 646 (Colo. App. 1986).

Facts provided by
anonymous caller and corroborated
by officers provided reasonable basis
to support stopping of car. People v.
Melanson, 937 P.2d 826 (Colo. App.
1996).

Observation through motel
window not search. Where a police
officer, while walking on a sidewalk
used as a common entrance way to a
motel unit, observes through a window
the actions of a defendant occurring
inside a motel unit, the observations of
the officer do not constitute a search in
the constitutional sense of that term.
People v. Gomez, 632 P.2d 586 (Colo.
1981), cert. denied, 455 U.S. 943, 102
S. Ct. 1439, 71 L. Ed. 2d 655 (1982);
People v. Donald, 637 P.2d 392 (Colo.
1981).

The observations of a police
officer which are made through a car
window and which are illuminated by a
flashlight do not constitute a search.
People v. Romero, 767 P.2d 1225
(Colo. 1989); People v. Dickinson, 928
P.2d 1309 (Colo. 1996).

No requirement of close
proximity" standard for forfeiture of
contents of building declared a
public nuisance. Since forfeiture
statute is a civil statute, once the people
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make a prima facie case that contents
of a house were used in criminal
activity, burden shifts to the owner of
the property to show why it should not
be seized. People v. Lot 23, 735 P.2d
184 (Colo. 1987).

Ordering  nontestimonial
identification under rule Crim. P.
411 does not deprive a person of
procedural safeguards even though the
offenses involved were committed in
another jurisdiction. Ginn v. County
Court, 677 P.2d 1387 (Colo. App.
1984).

Rule Crim. P. 41.1 is limited
to  non-testimonial identification
evidence only and does not authorize
the  acquisition  of  testimonial
communications protected by the
privilege against self-incrimination.
People v. Harris, 729 P.2d 1000 (Colo.
App. 1986).

Defendant's  consent to
search was voluntary and not the
result of coercion. Defendant's
parents provided guidance and advice
before, during, and after the
interrogation. The parents' position that
they approved of DNA testing was
consistent throughout. There is no
requirement that the defendant's parents
be present during the sample collection.
People v. Lehmkuhl, 117 P.3d 98
(Colo. App. 2004).

Evidence offered for
impeachment purposes of
defendant’s refusal to consent to a
search does not impermissibly
burden the fourth amendment right
to be free from unreasonable
searches and seizures. If defendant
testifies at trial, evidence of the refusal
to consent may be admitted to impeach
defendant's  testimony, and the
prosecution may comment on the
refusal in closing argument. People v.
Chavez, 190 P.3d 760 (Colo. App.
2007).

B. With Warrant.

Officers must obtain search
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warrant  whenever reasonably
practicable.  Officers who plan to
enter premises to conduct a search must
obtain a search warrant for a legitimate
entry whenever reasonably practicable
even if the officers have probable cause
for the search. People v. Vigil, 175
Colo. 421, 489 P.2d 593 (1971).

Only judicial officer may
issue search warrant. Hernandez v.
People, 153 Colo. 316, 385 P.2d 996
(1963).

And only judicial officer
may alter warrant. The right to alter,
modify, or correct a search warrant is
necessarily vested only in a judicial
officer. Hernandez v. People, 153 Colo.
316, 385 P.2d 996 (1963).

Alteration by police office
improper. Alteration of a search
warrant by a police officer is usurpation
of the judicial function and, therefore,
improper. Hernandez v. People, 153
Colo. 316, 385 P.2d 996 (1963).

Failure to comply with
ministerial requirements does not
invalidate warrant. Failure to
comply with the requirements of a rule
relating to the making of the return and
inventory, which requirements are
ministerial in nature, does not render
the search warrant or the seizure of the
property pursuant thereto invalid.
People v. Schmidt, 172 Colo. 285, 473
P.2d 698 (1970).

Copy of affidavit need not
be attached. There is nothing which
requires that a person given a warrant
must receive a copy of the underlying
affidavit or that a copy thereof must be
attached to the copy of the warrant
which is served at the time of the
search. People v. Papez, 652 P.2d 619
(Colo. App. 1982).

Omission of affiant's name
on the face of a search warrant was
an immaterial variance which did
not invalidate warrant where proper
affidavit had been executed by an
officer and reviewed by a judge prior to
issuance. People v. McKinstry, 843
P.2d 18 (Colo. 1993).
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Search warrant should not
be broader than justifying basis of
facts. People v. Clavey, 187 Colo.
305, 530 P.2d 491 (1975).

The information upon which
the warrant was based justified a
general search of the premises. People
v. Lot 23, 707 P.2d 1001 (Colo. App.
1985), aff'd in part and rev'd in part on
other grounds, 735 P.2d 184 (Colo.
1987).

Having probable cause to
search for drugs and paraphernalia, the
officers were authorized to search in
places where such items might
reasonably be expected to be secreted.
Therefore, the search of closed
containers was reasonable. People v.
Lot 23, 707 P.2d 1001 (Colo. App.
1985), aff'd in part and rev'd in part on
other grounds, 735 P.2d 184 (Colo.
1987).

Particularity requirement
serves multiple purposes. It prevents a
general search, it curtails the issuance
of search warrants on loose and
vaguely stated bases in fact, and it
prevents the seizure of one thing under
a warrant describing another. People v.
Hearty, 644 P.2d 302 (Colo. 1982);
People v. Hart, 718 P.2d 538 (Colo.
1986).

Probable cause requires
that the affidavit allege sufficient
facts to warrant a person of reasonable
caution to believe that contraband or
evidence of criminal activity is located
on the premises to be searched. People
v. Ball, 639 P.2d 1078 (Colo. 1982);
People v. Hearty, 644 P.2d 302 (Colo.
1982); People v. Campbell, 678 P.2d
1035 (Colo. App. 1983); People v.
Avrellano, 791 P.2d 1135 (Colo. 1990);
People v. Abeyta, 795 P.2d 1324 (Colo.
1990); People v. Hakel, 870 P.2d 1224
(Colo. 1994).

There was reasonable
probability that evidence would be
located at a particular location where
affidavit established that all three
residences were under defendant's
control and were contiguous pieces of
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property. People v. Salazar, 715 P.2d
1265 (Colo. App. 1985), cert. denied,
744 P.2d 80 (Colo. 1987).

In a trial against a defendant
for possession of a controlled
substance, evidence obtained pursuant
to a search warrant was inadmissible
where the affidavit supporting the
request for a search warrant, after
excluding information obtained
pursuant to an illegal warrantless
search of the defendant's home,
contained insufficient information to
establish probable cause that evidence
of a crime would be found in the
defendant's house. People v. Sprowl,
790 P.2d 848 (Colo. App. 1989).

An affidavit must be
interpreted in a common sense and
realistic fashion in determining
whether the constitutional standard of
probable cause has been satisfied.
People v. Arellano, 791 P.2d 1138
(Colo. 1990); Bartley v. People, 817
P.2d 1029 (Colo. 1991); People v.
Hakel, 870 P.2d 1224 (Colo. 1994).

In assessing the validity of a
warrant, it is to be tested in a
common sense and realistic fashion.
People v. McKinstry, 843 P.2d 18
(Colo. 1993).

Standard for determining
whether a search warrant complies
with constitutional requirements is
one of practical accuracy rather than
technical nicety. Accordingly, highly
technical attacks on warrants and
affidavits are not well received. People
v. McKinstry, 843 P.2d 18 (Colo.
1993); People v. Martinez, 898 P.2d 28
(Colo. 1995); People v. Schrader, 898
P.2d 33 (Colo. 1995).

Probable cause exists when
an affidavit for a search warrant alleges
sufficient facts to warrant a person of
reasonable caution to believe that
contraband or evidence of criminal
activity is located at the place to be
searched. People v. Abeyta, 795 P.2d
1324 (Colo. 1990); Bartley v. People,
817 P.2d 1029 (Colo. 1991); People v.
Hakel, 870 P.2d 1224 (Colo. 1994);
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People v. Page, 907 P.2d 624 (Colo.
App. 1995).

During a controlled drug
transaction, probable cause exists to
search the location to which the seller
went before selling the drugs to the
police. People v. Eirish, 165 P.3d 848
(Colo. App. 2007).

The issuing magistrate has
to make a practical, common sense
decision whether, given all of the
circumstances set forth in the affidavit
before him, including the "veracity"
and "basis of knowledge" of persons
supplying hearsay information, there is
fair probability that contraband of a
crime will be found in a particular
place. People v. Abeyta, 795 P.2d 1324
(Colo. 1990).

The duty of the reviewing
court is to determine whether the
magistrate had a substantial basis for
concluding that probable cause
existed; that determination of probable
cause is entitled to great deference and
any doubts must be resolved in favor of
that determination because of the
constitutional preference for
investigating officers to obtain warrants
in lieu of pursuing some basis for
warrantless searches. People v. Dunkin,
888 P.2d 305 (Colo. App. 1994);
People v. Page, 907 P.2d 624 (Colo.
App. 1995).

Whether facts in an
affidavit provided by a confidential
informant establish probable cause
for a search warrant depends not on
a rigid set of legal rules but on a
practical, nontechnical totality of the
circumstances approach that considers
an informant's veracity, reliability, and
basis of knowledge. Under the
totality-of-the-circumstances test, an
informant's account of  criminal
activities need not establish the
informant's basis of knowledge, so long
as the informant's statement is
sufficiently detailed to allow a judge to
reasonably conclude that the informant
had access to reliable information about
the illegal activities reported to the
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police. People v. Abeyta, 795 P.2d
1324 (Colo. 1990); People v. Dunkin,
888 P.2d 305 (Colo. App. 1994).

Due consideration should
also be given to a law enforcement
officer's experience and training in
determining the significance of the
officer's observations relevant to
probable cause set forth in the affidavit.
Bartley v. People, 817 P.2d 1029 (Colo.
1991); People v. Dunkin, 888 P.2d
305 (Colo. App. 1994).

Probability, not certainty, is
the touchstone of probable cause, and
deference should be given to the initial
judicial ~ determination  regarding
probable cause; however, in
recognition of the significance of a
person's right to privacy in his or her
residence, law enforcement officials
should in all but the most compelling of
circumstances obtain warrants prior to
performing any search of a residence.
People v. Hakel, 870 P.2d 1224 (Colo.
1994).

Even if an affidavit does not
establish the informant's basis of
knowledge for the reported criminal
activity or the veracity of the
reported information, police
corroboration of the information that
obviously relates to and describes
criminal activities may properly be
considered in a probable cause
determination. People v. Abeyta, 795
P.2d 1324 (Colo. 1990).

A strip search is outside the
scope of a warrant for search "upon
person™. A strip search must be
specifically authorized by a warrant
that includes an articulable basis for the
more invasive search or by officers
having  particularized  reasonable
suspicion that the defendant has hidden
contraband on his or her body. People
v. King, 292 P.3d 959 (Colo. App.
2011).

Warrant must particularly
describe place to be searched. The
fourth amendment and this section
require that a warrant particularly
describe the place to be searched.
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People v. Lucero, 174 Colo. 278, 483
P.2d 968 (1971).

It is required that the house or
home to be searched must be
particularly described or described as
near as may be. People v. Avery, 173
Colo. 315, 478 P.2d 310 (1970).

Sufficiency of description in
warrant of place to be searched. The
test for determining whether the
sufficiency of a description in a search
warrant is adequate is if the officer
executing the warrant can with
reasonable effort ascertain and identify
the place intended to be searched.
People v. Ragulsky, 184 Colo. 86, 518
P.2d 286 (1974).

Where warrant stated that
defendant owned several properties and
ownership was independently verified,
and where police independently
established that informant knew how to
reach defendant's property, the affidavit
demonstrated reasonable grounds to
believe the stolen goods would be
found on defendant's property. People
v. Salazar, 715 P.2d 1265 (Colo. App.
1985), cert. denied, 744 P.2d 80 (Colo.
1987).

Warrant  which gives a
generic description of the items to be
searched is sufficient when the facts
necessitate a broad search. People v.
Hart, 718 P.2d 538 (Colo. 1986).

Particular apartment
within apartment building must be
described. When authority is desired
to search a particular apartment or
apartments  within an  apartment
building, or a particular room or rooms
within a multiple-occupancy structure,
the warrant must sufficiently describe
the apartment or subunit to be searched,
either by number or other designation,
or by the name of the tenant or
occupant. People v. Avery, 173 Colo.
315, 478 P.2d 310 (1970); People v.
Alarid, 174 Colo. 289, 483 P.2d 1331
(1971).

Where the warrant merely
describes the entire multiple-occupancy
structure by street address only, without
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reference to the particular dwelling unit
or units sought to be searched, it is
constitutionally insufficient and the
evidence seized pursuant to such
warrant will be suppressed upon proper
motion. People v. Avery, 173 Colo.
315, 478 P.2d 310 (1970); People v.
Alarid, 174 Colo. 289, 483 P.2d 1331
(1971).

A search of a subunit under a
general warrant authorizing search of
the entire structure but not the
particular subunit is unlawful and
evidence seized as a result of such
search will be suppressed. People v.
Avery, 173 Colo. 315, 478 P.2d 310
(1970).

Where a structure is divided
into several occupancy units, or is a
multi-unit dwelling, and there is no
common occupancy of the entire
structure by all of the tenants, a search
warrant which merely describes or
identifies the larger multiple-occupancy
structure and not the particular
sub-units to be searched is insufficient
to meet the constitutional requirements
of particularity of description. People v.
Myrick, 638 P.2d 34 (Colo. 1981).

As apartment dwellers or
roomers are entitled to same
constitutional  protections against
unlawful searches and seizures as
persons  living in  single-family
residences. People v. Arnold, 181 Colo.
432,509 P.2d 1248 (1973).

Exception where officers do
not know that multi-family dwelling
involved. The general rule of law
when dealing with searches made in
rooming houses or apartment houses is
subject to an exception, among others,
where the officers did not know nor did
they have reason to know that they
were dealing with a multi-family
dwelling when obtaining the warrant,
and providing that they confined the
search to the area which was occupied
by the person or persons named in the
affidavit. People v. Lucero, 174 Colo.
278, 483 P.2d 968 (1971); People v.
Maes, 176 Colo. 430, 491 P.2d 59
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(1971).

Search warrant failing to
designate subunits of
multiple-occupancy structure to be
searched met the requirement that place
to be searched be described with
particularity where it was reasonable
for the police to conclude that the
structure was not divided into subunits.
People v. McGill, 187 Colo. 65, 528
P.2d 386 (1974).

When the police executed the
warrant and discovered that the
building was not a single-family
residence, as the warrant described, but
was instead divided into subunits, they
did not have to abandon their search
and obtain a new warrant, for had they
elected to delay their search to obtain
an amended warrant, they would have
jeopardized the search and the loss of
evidence. People v. McGill, 187 Colo.
65, 528 P.2d 386 (1974).

But when officers knew or
should have known that house was
not one-family residence, and the fact
that the officers had notice of the
separate dwelling facilities located in
the basement of the residence was
evident from the affidavit of an officer
containing the facts provided by the
confidential, reliable informant, which
indicated that the downstairs rooms had
been used as separate living quarters by
nonfamily members on a possible
rental basis and the record also
indicated that there was a separate
outside entrance leading to the
basement apartment and that the tenant
utilized the separate entrance in going
to and from the apartment, the general
rule as to multiple-occupancy structures
was applicable, and a warrant
describing the entire house by street
address only was constitutionally
insufficient since no facts were
presented which could show that there
was probable cause to believe that
criminal activity was occurring in both
dwelling places. People v. Alarid, 174
Colo. 289, 483 P.2d 1331 (1971).

Warrant describing house
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as within Denver when in fact the
house lay one-half block outside
Denver was not for that reason
invalid. People v. Martinez, 898 P.2d
28 (Colo. 1995).

Where warrant specified a
street address adjacent to
defendant’s residence and owned by
the same owner, and defendant's
residence was not itself searched, both
the warrant and the search were valid.
People v. Schrader, 898 P.2d 33 (Colo.
1995).

The fourth amendment
generally requires officers to knock
before executing a search warrant
except when the warrant specifically
authorizes a "no-knock" or the
particular facts and circumstances
known to the officer at the time the
warrant is executed adequately justify
dispensing with the requirement to
knock. In this case the officers had
reasonable suspicion that knocking
would result in destruction of the drugs
subject to seizure. People v. King, 292
P.3d 959 (Colo. App. 2011).

Search must be one in
which officers look for specific
articles. A search, whether under a
valid warrant or as incident to a lawful
arrest, must be one in which the
officers are looking for specific articles
and must be conducted in a manner
reasonably calculated to uncover such
article; any more extensive search
constitutes a general exploratory search
and is contrary to the constitutional
guarantee against unreasonable search
and seizure. Hernandez v. People, 153
Colo. 316, 385 P.2d 996 (1963); People
v. Drumright, 172 Colo. 577, 475 P.2d
329 (1970).

To countenance seizure of
evidence not specified in the warrant
and unrelated to the criminal matters
under investigation would open wide
the doors to general searches and
seizures based upon mere suspicion but
not upon probable cause as
constitutionally required. People v.
LaRocco, 178 Colo. 196, 496 P.2d 314
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(1972).

An entire search would only
seem to become invalid if its general
tenor was that of an exploratory search
for evidence not specifically related to
the search warrant. People v. Tucci,
179 Colo. 373, 500 P.2d 815 (1972);
People v. Lewis, 710 P.2d 1110 (Colo.
App. 1985).

Personal property of guest
on premises is not subject to search
under search warrant. People v.
Lujan, 174 Colo. 554, 484 P.2d 1238
(1971).

Where probable cause
exists for arrest, search of personal
property of guests of a house subject
to a search warrant is a lawful search.
People v. Tufts, 717 P.2d 485 (Colo.
1986).

Description in warrant of
articles to be seized. Description of
items in a search warrant to be seized
must be specific. People v. Clavey, 187
Colo. 305, 530 P.2d 491 (1975); People
v. Donahue, 750 P.2d 921 (Colo.
1988).

Technical requirements of
elaborate specificity of articles to be
seized by warrant once enacted under
common-law pleadings have no proper
place in this area. People v. Schmidt,
172 Colo. 285, 473 P.2d 698 (1970).

The rationale concerning the
degree of particularity of description
for a search warrant is stated to be one
of necessity. If the purpose of the
search is to find a specific item of
property, it should be so particularly
described in the warrant as to preclude
the possibility of the officer seizing the
wrong property; whereas, on the other
hand, if the purpose is to seize not a
specific property, but any property of a
specified character, which by reason of
its character is illicit or contraband, a
specific particular description of the
property is unnecessary and it may be
described generally as to its nature or
character. People v. Schmidt, 172 Colo.
285, 473 P.2d 698 (1970).

If the purpose of search is to
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seize, not a specific property, but any
property of a specified character, which
by reason of its character is illicit or
contraband, a specific particular
description of the property s
unnecessary and it may be described
generally as to its nature or character.
People v. Benson, 176 Colo. 421, 490
P.2d 1287 (1971).

Where the search warrant
correctly described a $20 bill with the
exception of the last character of the
serial number which was illegible, the
likelihood of defendant's possession of
another bill with nine identical
characters, all in the same sequential
order, and having a different tenth
character from the bill described in the
search warrant was highly improbable,
and hence, there was probable cause to
seize the $20 bill. There was reasonable
certainty of description. People v.
Piwtorak, 174 Colo. 525, 484 P.2d
1227 (1971).

The term "narcotic
paraphernalia” is not so vague as to
make a search warrant a general
warrant. People v. Henry, 173 Colo.
523, 482 P.2d 357 (1971).

Where the affidavit contains
information ~ which  justifies the
magistrate in believing that upon a
search of the particular premises not
only marijuana but other narcotics
might be found, a warrant describing "a
quantity of narcotic drugs" is in order.
People v. Benson, 176 Colo. 421, 490
P.2d 1287 (1971).

Command portion of search
warrant which read: "you are therefore
commanded to search forthwith the

above described property
for the property described" did not
render the warrant insufficient on its
face where the property to be searched
had been specifically described "above"
two times and where the property to be
seized likewise had been described
above as "amphetamines, barbiturates,
opium, opium derivatives, and other
synthetic narcotics and implements
used in the traffic and in the use of
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narcotic drugs”. People v. Ragulsky,
184 Colo. 86, 518 P.2d 286 (1974).
Computers reasonably
likely to serve as "‘containers"™ for
writings or the functional equivalent
of "written and printed material®,
thus seizure and removal of computers
for a subsequent search pursuant to a
second, more detailed warrant, was
authorized by warrant allowing seizure
of written or printed material. People v.
Gall, 30 P.3d 145 (Colo. 2001).
Warrant authorized search
and seizure of all computer and
non-computer equipment and
written materials in plaintiff's house,
without any mention of any
particular crime to which they might
be related, essentially authorizing a
general exploratory rummaging
through plaintiff's belongings for any
unspecified criminal offense, and was
therefore invalid under the particularity
clause of the fourth amendment. Mink
v. Knox, 613 F.3d 995 (10th Cir. 2010).
If items not described with
sufficient particularity, they should
be suppressed. All times seized under
a search warrant that failed to describe
the things to be seized with sufficient
particularity should be suppressed.
People ex rel. McKevitt v. Harvey, 176
Colo. 447, 491 P.2d 563 (1971).
Insufficient description.
Where, in the space provided in the
warrant for the description of the
property to be seized, there appeared a
description of the location of the home
of the defendant, and this incorrect
language doubtless was inserted by
mistake, and the person who completed
the warrant intended to insert the
required description of the property to
be seized, this was, however, not the
type of mere "technical omission"” that
was excused in previous cases. It goes
rather to the very essence of the
constitutional  requirement that a
warrant describes the person or thing to
be seized, as near as may be. People v.
Drumright, 172 Colo. 577, 475 P.2d
329 (1970).
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Proper procedure where
officer holds defective search
warrant. Where an officer holds a
defective search warrant, the procedure
of returning the warrant to the judicial
officer who issued it while other
officers remain on the premises
conforms to the  constitutional
requirements that govern search and
seizure. Mayorga v. People, 178 Colo.
106, 496 P.2d 304 (1972).

Unsuccessful attempt to
force entry without express authority
does not render subsequent
warranted search invalid. Where
police attempted an unauthorized "no
knock" entry but actual entry was
carried out as authorized by warrant,
subsequent search and seizure was not
rendered invalid by mere attempt to
force entry. People v. Fox, 691 P.2d
349 (Colo. App. 1984).

Entire  business  record
system searched. When the alleged
crime involves the entire business
operation of the place searched, all files
of the business may be searched.
People v. Lewis, 710 P.2d 1110 (Colo.
App. 1985).

Warrant not required for
searching lawfully seized property. A
second search warrant is not required to
open a safe seized during a lawful
search. People v. Press, 633 P.2d 489
(Colo. App. 1981).

Subpoena limiting scope of
records in tax investigation meets
constitutional standards. Where the
department of revenue was
investigating personal and business tax
liability and the subpoena limited the
scope of the records by subject and
date, the documents sought were
relevant and identified specifically
enough to  meet  constitutional
standards. Charnes v. DiGiacomo, 200
Colo. 94, 612 P.2d 1117 (1980).

Search of law office must be
limited. Any search of a law office for
client files and materials must be
precisely limited and restricted to
prevent an exploratory search. Law
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Offices of Bernard D. Morley, P.C. v.
MacFarlane, 647 P.2d 1215 (Colo.
1982).

Rigid adherence to the
particularity requirement is appropriate
where a lawyer's office is searched for
designated documents. Anything less
than a strict limitation of the search and
seizure to those documents particularly
described in the warrant could result in
a wholesale incursion into privileged
communications of a highly sensitive
nature. People v. Hearty, 644 P.2d 302
(Colo. 1982).

Privacy interests relating to
law office searches. There is an
enhanced privacy interest underlying
the attorney-client relationship which
warrants a heightened degree of
judicial protection and supervision
when law offices are the subject of a
search for client files or documents.
Law Offices of Bernard D. Morley,
P.C. v. MacFarlane, 647 P.2d 1215
(Colo. 1982).

The unmonitored search of a
lawyer's office endangers the privacy
interest not only of those clients against
whom the search is directed but also
the privacy interest of other clients not
under investigation who have made
confidential disclosures to the attorney.
Law Offices of Bernard D. Morley,
P.C. v. MacFarlane, 647 P.2d 1215
(Colo. 1982) (concurring opinion).

In considering the staleness
of a search, in addition to the length of
time between the commission of a
crime and a search warrant application,
the court must also consider the elapsed
time between the date the police had
probable cause to secure a warrant and
the date the warrant was issued. People
v. Thrower, 670 P.2d 1251 (Colo. App.
1983); People v. Tafoya, 703 P.2d 663
(Colo. App. 1985).

Expiration of previous
warrant's  90-day  period  for
completing a forensic analysis of
seized items did not bar law
enforcement from initiating another
investigation and  subsequently
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obtaining a new warrant two years
later to search the same, previously
searched items. People v. Strauss, 180
P.3d 1027 (Colo. 2008).

Information contained in
affidavit not stale. When only one day
had elapsed between the acquisition of
probable cause and execution of the
warrant, and less than three weeks
between the alleged crime and the
execution, the information contained in
the affidavit was not stale. People v.
Salazar, 715 P.2d 1265 (Colo. App.
1985), cert. denied, 744 P.2d 80 (Colo.
1987).

The lack of specific times
and dates within the affidavit was
not fatal to the probable cause
determination and the allegations of
three anonymous informants were not
stale where the detective spoke with the
informants within a two week period
prior to the application for the warrant,
where there was a fair inference that
the informants were referring to
contemporary incidents that were
ongoing, and where the informants'
information was corroborated by the
detective. People v. Abeyta, 795 P.2d
1324 (Colo. 1990).

Warrant not stale simply
through passage of time where the
nature of the criminal activity at issue
and the type of records being sought in
the warrant support the belief that the
items would still be found in the place
to be searched at the time the search
was conducted. Defendant would have
kept the records sought in the normal
course of business and there was no
reason to believe that the defendant had
been aware of the audit's findings or
would have otherwise had cause to
destroy the records. People v. Crippen,
223 P.3d 114 (Colo. 2010); People v.
Krueger, 2012 COA 80, P.3d __.

The link between suspected
criminal activity and a specific
location to be searched may be
established by circumstantial evidence
and proper inferences drawn therefrom.
People v. Hakel, 870 P.2d 1224 (Colo.
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1994).

Informant's personal
knowledge of defendant's prior
conduct, together with the observations
of other officials of defendant's conduct
in connection with two cocaine sales,
established the nexus between the items
to be seized and the place to be
searched necessary to support the
county court judge's finding of
probable cause to issue search warrant
for the defendant's residence. People v.
Hakel, 870 P.2d 1224 (Colo. 1994).

Defendant's treatment of
stolen watch as his own and the
likelihood of keeping the watch at his
residence with other possessions,
coupled with fact that the watch theft
had occurred only one day before the
issuance of the search warrant, raised a
reasonable inference that the stolen
watch was still under defendant's
control and easily concealed at
residence. People v. Green, 70 P.3d
1213 (Colo. 2003).

Evidence suppressed where
seizure of items pursuant to search
warrant followed an invalid entry.
People v. Gifford, 782 P.2d 795 (Colo.
1989).

Suppression order
reversed. Even though initial entry into
a house was illegal, evidence seized
from the house after a valid warrant
was obtained was admissible, so long
as the warrant was based upon legally
obtained evidence. The undisputed
facts support the independent source
doctrine as an exception to the
exclusionary rule. People v. Morley, 4
P.3d 1078 (Colo. 2000).

Where an affidavit includes
illegally obtained evidence as well as
evidence derived from independent
and lawful sources, a valid search
warrant may issue if the lawfully
obtained evidence, considered by itself,
establishes probable cause to issue the
warrant. Bartley v. People, 817 P.2d
1029 (Colo. 1991).

If a law enforcement officer
includes a false statement in an
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affidavit intentionally or with
reckless disregard for the truth, the
statement must be stricken and the
remaining allegations must be reviewed
to determine whether probable cause
exists; however, if the erroneous
statement is the result of the good faith
mistake or negligence of an
officer-affiant, appropriate sanctions
need only be imposed at the discretion
of the trial court. People v. Flores, 766
P.2d 114 (Colo. 1988); People v.
Dunkin, 888 P.2d 305 (Colo. App.
1994).

A court may sever deficient
portions of a search warrant without
invalidating the entire warrant.
When a warrant lists several locations
to be searched, a court may suppress
evidence recovered at a location for
which police lacked probable cause but
admit evidence recovered at locations
for which probable cause was
established. Under this severability
doctrine, items that are illegally seized
during the execution of a valid search
warrant do not affect admissibility of
evidence legally obtained while
executing the warrant. People v. Eirish,
165 P.3d 848 (Colo. App. 2007).

Trial court improperly
suppressed evidence obtained by
search warrant after dog sniff of
public storage locker on grounds that
dog sniff did not constitute search or
that dog sniff constituted valid
warrantless  search ~ based  upon
reasonable suspicion. People v. Wieser,
796 P.2d 982 (Colo. 1990).

Probable cause to issue a
search warrant for a residence was
sufficiently established by affidavit
that was based primarily on
information provided by confidential
police informant and only thinly
corroborated by independent police
investigation.  The  "totality = of
circumstances" test for determining
whether probable cause existed for
issuing warrant was met. People v.
Paquin, 811 P.2d 394 (Colo. 1991).

Affidavit that indicated
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excessive use of electricity for the
residence and investigator's discussion
of that information with DEA
representative indicating a drug lab was
probable, when read in a practical,
common sense fashion, was sufficient
evidence to establish probable cause to
search defendant's residence. People v.
Dunkin, 888 P.2d 305 (Colo. App.
1994).

Whether the purpose of the
intrusion was objectively reasonable
in light of the circumstances
confronting the officer at the time of
the search is dispositive of the
validity of a search and not an officer's
subjective intent. People v. Daverin,
967 P.2d 629 (Colo. 1998).

Once defendant was within
the geographical area covered by the
arrest warrant the officer had
probable cause to stop his vehicle.
People v. Daverin, 967 P.2d 629 (Colo.
1998).

Where there is evidence
that everyone in a place described in
a search warrant may be involved in
a criminal activity, there is probable
cause to search the defendant's
person. People v. Johnson, 805 P.2d
1156 (Colo. App. 1990).

Order for seizure of
premises which may constitute a
nuisance under forfeiture statutes
does not amount to an order
authorizing warrantless entry and
search of premises. People v. Taube,
864 P.2d 123 (Colo. 1993).

Court’s finding of probable
cause to believe that a house
constituted a public nuisance was not
equivalent to a finding that probable
cause existed to enter and search the
contents of the house. People v.
Taube, 864 P.2d 123 (Colo. 1993).

Probable cause for issuance
of search warrant found in People v.
Jones, 767 P.2d 236 (Colo. 1989).

Investigator's observations of
defendant's hands, perception of
distinct drug smell from defendant's
clothing, defendant's verification of
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residential address, defendant's past
involvement with drug manufacture,
and distinct drug odor emanating from
the residence established probable
cause for issuance of a warrant to
search the residence. People v. Cruse,
58 P.3d 1114 (Colo. App. 2002).

Alleged conduct of bringing
the media into plaintiff's home to
film and record his arrest exceeded
the scope of the arrest warrant and
amounted to an unreasonable execution
of a warrant, thus violating plaintiff's
fourth amendment rights. Robinson v.
City and County of Denver, 39 F. Supp.
2d 1257 (D. Colo. 1999).

Court  concluded  that
reasonable officers would have
realized that bringing the media into
a private home grossly exceeded the
authorization provided by an arrest
warrant, even though, as of the March
30, 1993, date law enforcement
defendants went to defendant's home to
execute the warrant, no reported court
decisions expressly forbade law
enforcement officials from doing so.
Robinson v. City and County of
Denver, 39 F. Supp. 2d 1257 (D. Colo.
1999).

A violation of  the
knock-and-announce rule does not
permit suppression of any illegally
obtained evidence found in the
search; the only available remedy is a
civil action. People v. Butler, 251 P.3d
519 (Colo. App. 2010).

At the time the Ilaw
enforcement defendants brought the
media into plaintiff's home, it was
clearly established that the alleged
actions exceeded the warrant's scope;
undermined the particularity
requirement; and, in so doing, violated
plaintiff's rights under the fourth
amendment. Accordingly, defendants
sued in their individual capacities are
not entitled to qualified immunity from
plaintiff's fourth amendment claim.
Robinson v. City and County of
Denver, 39 F. Supp. 2d 1257 (D. Colo.
1999).
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District attorney caused the
issuance of a search warrant that
lacked probable cause and
particularity, thereby setting in motion
a series of events that she knew or
reasonably should have known would
cause others to deprive plaintiff of his
fourth amendment rights. Mink v.
Knox, 613 F.3d 995 (10th Cir. 2010).

Because a reasonable person
would not take statements in an
editorial column as statements of facts
by or about a university professor, no
reasonable prosecutor could believe it
was probable that publishing such
statements  constituted a  crime
warranting search and seizure of
plaintiff's property. Mink v. Knox, 613
F.3d 995 (10th Cir. 2010).

C. Legal Search Without Warrant.

Law reviews. For article,
"Logical Fallacies and the Supreme
Court", see 59 U. Colo. L. Rev. 741
(1988). For article, "The Use of
Drug-Sniffing Dogs in  Criminal
Prosecutions"”, see 19 Colo. Law. 2429
(1990). For aticle, "The Exigent
Circumstances  Exception to the
Warrant Requirement”, see 20 Colo.
Law. 1167 (1991). For article, "Using
Anonymous Informants to Establish
Reasonable Suspicion for a Stop", see
32 Colo. Law. 61 (June 2003).

Exceptions to  warrant
requirement. Among the exceptions to
the warrant requirement are “plain
view", consent, search incident to
arrest, and exigent circumstances such
as hot pursuit of a fleeing felon, and
seizure of goods in the process of
destruction or removal. People v.
Alexander, 193 Colo. 27, 561 P.2d
1263 (1977).

Not every search without a
warrant is unreasonable or illegal.
Larkin v. People, 177 Colo. 156, 493
P.2d 1 (1972); Dickerson v. People,
179 Colo. 146, 499 P.2d 1196 (1972).

Administrative demand for
records of a closely regulated
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industry is not an unconstitutional
warrantless search. Since
non-consensual towing of motor
vehicles is a closely regulated industry,
a towing carrier had little expectation
of privacy in its documentation of tows,
the keeping of which was required by
an agency rule under the authority of a
state statute. The public utilities
commission therefore could assess a
civil penalty for the carrier's refusal to
produce the records. Eddie's Leaf
Spring v. PUC, 218 P.3d 326 (Colo.
2009).

However, warrantless
searches and seizures per se
unreasonable. The basic constitutional
rule regarding warrantless searches and
seizures is that they are per se
unreasonable, subject to a few
specifically established and
well-delineated exceptions, such as,
where the arresting officers were
confronted with exigent circumstances
which required immediate action.
People v. Vaughns, 182 Colo. 328, 513
P.2d 196 (1973); People v. Gurule, 196
Colo. 562, 593 P.2d 319 (1978).

A search conducted without a
warrant is prima facie invalid, unless it
falls within the limits of one of several
well-recognized "exceptions" to the
warrant requirement. People v. Casias,
193 Colo. 66, 563 P.2d 926 (1977).

A search without a warrant is
presumed to violate the constitutional
provisions  forbidding unreasonable
searches. People v. Williams, 200 Colo.
187, 613 P.2d 879 (1980).

A search conducted without a
warrant issued upon probable cause is
unconstitutional, subject to only a few
well delineated exceptions. People v.
Savage, 630 P.2d 1070 (Colo. 1981);
People v. Wright, 804 P.2d 866 (Colo.
1991); People v. McMillan, 870 P.2d
493 (Colo. App. 1993); People v.
Savedra, 907 P.2d 596 (Colo. 1995).

A warrantless intrusion into a
home is presumptively unreasonable.
People v. Bustam, 641 P.2d 968 (Colo.
1982); People v. Jansen, 713 P.2d 907
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(Colo. 1986).

Warrantless  searches are
presumed to be unreasonable unless
they satisfy an exception to the warrant
requirement. People v. Carper, 876
P.2d 582 (Colo. 1994).

Warrantless  searches and
seizures are per se unreasonable unless
they fall within a specific, clearly
articulated exception to the warrant
requirement such as an arrest based on
probable cause or an investigatory stop
justified based on reasonable suspicion
of criminal activity. People .
Rodriguez, 945 P.2d 1351 (Colo.
1997); People v. Ingram, 984 P.2d 597
(Colo. 1999).

A warrantless search and
seizure is unreasonable unless justified
by an established exception to the
warrant  clause of the fourth
amendment. People v. Salazar, 964
P.2d 502 (Colo. 1998).

Warrantless searches and
seizures are presumptively invalid
under the fourth amendment to the
United States Constitution and this
section, subject only to a few
specifically ~ delineated  exceptions.
Hoffman v. People, 780 P.2d 471
(Colo. 1989); People v. Martinez, 801
P.2d 542 (Colo. 1990); People v.
Taube, 843 P.2d 79 (Colo. App. 1992);
People v. Taube, 864 P.2d 123 (Colo.
1993).

Warrantless  search s
invalid unless supported by probable
cause and justified under one of the
narrowly defined exceptions to the
warrant requirement. People v. Higbee,
802 P.2d 1085 (Colo. 1990).

Reasonableness
requirement applicable to exceptions.
Even within the scope of a given
exception to the warrant requirement,
the search must still meet the ultimate
requirement  of  "reasonableness".
People v. Casias, 193 Colo. 66, 563
P.2d 926 (1977).

Warrantless  search  must
satisfy ~ reasonableness  requirement
even though search is within scope of
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established exception. People v. Boff,
766 P.2d 646 (Colo. 1988); People v.
Martin, 806 P.2d 393 (Col. App. 1990);
People v. McMillan, 870 P.2d 493
(Colo. App. 1993); People v. Patnode,
126 P.3d 249 (Colo. App. 2005).

Burden of proof in
warrantless search and seizure. The
burden of proof is upon the people to
establish facts and circumstances which
bring a warrantless search and seizure
within one of the exceptions to the
warrant  requirements.  People v.
Boorem, 184 Colo. 233, 519 P.2d 939
(1974).

A warrantless search is
presumptively illegal and the burden is
upon the prosecution to establish a
recognized exemption from the warrant
requirements of the United States
constitution and of the constitution of
Colorado. People v. Neyra, 189 Colo.
367, 540 P.2d 1077 (1975); People v.
Alexander, 193 Colo. 27, 561 P.2d
1263 (1977); People v. Amato, 193
Colo. 57, 562 P.2d 422 (1977).

The burden of proof is upon
the prosecution to establish the
existence of facts which render the
warrantless entry truly imperative.
People v. Hogan, 649 P.2d 326 (Colo.
1982).

The prosecution has the
burden of proving that a warrantless
search falls within a recognized
exception to the warrant requirements.
People v. Williams, 200 Colo. 187, 613
P.2d 879 (1980); People v. Jansen, 713
P.2d 907 (Colo. 1986); People wv.
Taube, 843 P.2d 79 (Colo. App. 1992);
Outlaw v. People, 17 P.3d 150 (Colo.
2001).

An arrest without a warrant is
presumed to have been
unconstitutional, and the prosecution
has the burden of rebutting that
presumption by showing both that the
arrest was supported by probable cause
and that it fell within a recognized
exception to the warrant requirement.
People v. Burns, 200 Colo. 387, 615
P.2d 686 (1980).
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Where defendant is arrested
without a warrant and moves to
suppress evidence seized in course of
his arrest, burden of proof is upon
prosecution to prove constitutional
validity of arrest and search. People v.
Crow, 789 P.2d 1104 (Colo. 1990).

Burden of proof is on the
prosecution to establish the existence of
probable cause to arrest without a
warrant. Unless the facts and
circumstances known to an arresting
officer at the time of the arrest amount
to probable cause, seizure of a citizen
effecting an arrest is unreasonable and
violates constitutional rights. People v.
Davis, 903 P.2d 1 (Colo. 1995).

The validity of a search
must be determined by an objective
analysis of the validity of the arrest
warrant and the circumstances of its
execution and not by an analysis of
the officer's motives for executing the
warrant. People v. Miller, 94 P.3d
1197 (Colo. App. 2004).

Whether warrantless police
eavesdropping violates the fourth
amendment depends on whether the
defendant had a justified expectation of
privacy at the time and place of the
communication.  People v. Palmer,
888 P.2d 348 (Colo. App. 1994).

Tape recording of
defendant's ~ conversation  with
accomplice made without his
knowledge in the back of police car
could properly be considered since,
irrespective of defendant's subjective
belief that his conversation while in the
police vehicle was private, such belief
was unreasonable and unjustified.
People v. Palmer, 888 P.2d 348 (Colo.
App. 1994).

Two  bases  furnishing
justification for warrantless arrest in
home. The only bases that conceivably
could furnish a  constitutional
justification for a warrantless arrest in a
home are exigent circumstances or
consent. McCall v. People, 623 P.2d
397 (Colo. 1981).

In applying "emergency
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doctrine”™ to warrantless searches
each case must be tested on its own
particular ~ facts. The test is
reasonableness under the
circumstances. Condon v. People, 176
Colo. 212, 489 P.2d 1297 (1971).

Obtaining  evidence or
seizing contraband under emergency
doctrine must involve an immediate
crisis and the probability that assistance
will be helpful. People v. Amato, 193
Colo. 57, 562 P.2d 422 (1977).

Emergency doctrine has
been treated as a variant of the
exigent circumstances exception to
the warrant requirement. People v.
Amato, 193 Colo. 57, 562 P.2d 422
(1977).

But officers' generalized
speculation that chemicals or waste
products could be present, and that
those chemicals might be improperly
dumped and mixed, which, in turn,
might result in an explosion, is
insufficient to constitute a showing of
the "immediate crisis" required under
the emergency exception. People v.
Winpigler, 8 P.3d 439 (Colo. 1999).

Lack of credible evidence of
an immediate crisis or emergency
preclude warrantless entry and search.
By the time the officers entered the
home there had been significant lag
time since the report of the incident
indicating there was not an immediate
crisis. Moreover, the officers failed to
question the witness about whether
anyone else was injured or whether
there was an emergency that would
have provided a basis to believe an
emergency existed. People v. Pate, 71
P.3d 1005 (Colo. 2003).

Emergency exception does
not apply if officers enter a residence
with an investigatory intent and then
find a medical emergency. In order for
the emergency exception to apply, the
officers must enter the home with the
intent to provide emergency assistance.
Entering the home, without knocking,
guns drawn, searching the apartment
prior to asking the defendant whether
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he was injured or required medical
attention demonstrates the officers
entered the home to investigate. People
v. Pate, 71 P.3d 1005 (Colo. 2003).

Factors relevant to the
consideration of exigent
circumstances include (1) urgency;
(2) time needed to get a warrant;
(3) reasonable belief contraband would
be removed or destroyed; and
(4) possibility of danger to police
guarding contraband while the warrant
would be obtained. People v. Amato,
193 Colo. 57, 562 P.2d 422 (1977).

Factors relevant to a
determination of exigency include (1)
the degree of urgency and the time
required to obtain a warrant, (2)
reasonable belief that evidence or
contraband would be removed or
destroyed, (3) information that those in
possession of the evidence or
contraband are aware that the police are
closing in, and (4) the ease of
destroying the evidence or contraband
and the awareness that narcotics dealers
often try to dispose of narcotics and
escape under the circumstances. People
v. Bustam, 641 P.2d 968 (Colo. 1982).

Factors applied in People v.
Henson, 705 P.2d 996 (Colo. App.
1985).

If an officer's initial
observations through the window of an
apartment  were constitutionally
permissible, the prosecution bears the
burden of establishing that the
warrantless entry was necessary to
prevent the immediate destruction of
evidence or otherwise was justified
under the exigent circumstances
doctrine. People v. Donald, 637 P.2d
392 (Colo. 1981); People v. Jansen,
713 P.2d 907 (Colo. 1986).

The threat of immediate
destruction or removal of evidence
constitutes an exigent circumstance if
the prosecution can demonstrate that
the police had an articuable basis to
justify a reasonable belief that evidence
was about to be removed or destroyed.
People v. Turner, 660 P.2d 1284 (Colo.
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1983); People v. Garcia, 752 P.2d 570
(Colo. 1988).

In determining whether the
emergency  exception has been
satisfied, a court must examine the
totality of circumstances, including the
delay likely to be occasioned by
obtaining a warrant, the character of the
investigation, and the potential risk
posed to other persons from any
unnecessary delay. People v. Higbee,
802 P.2d 1085 (Colo. 1990); People v.
Winpigler, 8 P.3d 439 (Colo. 1999).

Destruction of evidence. To
justify a warrantless entry and seizure
on the basis of destruction of evidence,
the perceived danger must be real and
immediate: there must be a real or
substantial  likelihood  that  the
contraband or known evidence on the
premises might be removed or
destroyed before a warrant could be
obtained. People v. Turner, 660 P.2d
1284 (Colo. 1983); People v. Henson,
705 P.2d 996 (Colo. App. 1985).

In  order for exigent
circumstances to be fully examined
when the claim is premised upon
destruction of drugs, there must first be
a finding that the police knew drugs
were located in the home, which could
be tantamount to a finding of probable
cause. People v. Mendoza-Balderama,
981 P.2d 168 (Colo. 1999).

In order to satisfy this
exception, a showing is required that
the police have an articulable basis
upon which to justify a reasonable
belief that evidence is about to be
destroyed. But the mere fact that
evidence is of a type that can be easily
destroyed does not, in and of itself,
constitute an exigent circumstance.
People v. Winpigler, 8 P.3d 439 (Colo.
1999).

Exigent circumstances
exception to warrant requirement.
The presence of exigent circumstances,
such as the risk of immediate removal
or destruction of evidence, permits
quick police action and militates
against strict adherence to the warrant
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requirement to gain entry into a
residence. People v. Magoon, 645 P.2d
286 (Colo. App. 1982).

Exigent circumstances
doctrine encompasses compelling
need for immediate police action. The
doctrine of exigent circumstances
encompasses those situations where,
due to an emergency, the compelling
need for immediate police action
militates against the strict adherence to
the warrant requirement. McCall v.
People, 623 P.2d 397 (Colo. 1981);
People v. Gomez, 632 P.2d 586 (Colo.
1981), cert. denied, 455 U.S. 943, 102
S. Ct. 1439, 71 L. Ed. 2d 655 (1982);
People v. Lucero, 677 P.2d 370 (Colo.
App. 1983), cert. dismissed, 706 P.2d
1283 (Colo. 1985); People v. Jansen,
713 P.2d 907 (Colo. 1986); People v.
Garcia, 752 P.2d 570 (Colo. 1988);
People v. Barry, 888 P.2d 327 (Colo.
App. 1994).

Exigent circumstances
generally have been limited to those
bona fide situations which legitimately
require swift police action, such as the
hot pursuit of a fleeing suspect, the risk
of the immediate destruction of
evidence, or a colorable claim of an
emergency threatening the life or safety
of another. People v. Hogan, 649 P.2d
326 (Colo. 1982); People v. Reger, 731
P.2d 752 (Colo. App. 1986); People v.
Garcia, 752 P.2d 570 (Colo. 1988).

Exigent circumstances that
necessitate immediate and
warrantless police action: (1) "Hot
pursuit” of a fleeing suspect; (2) a risk
of immediate destruction of evidence;
and (3) a colorable claim of an
emergency threatening the life or safety
of another. People v. Lewis, 975 P.2d
160 (Colo. 1999); People v. Aarness,
150 P.3d 1271 (Colo. 2006); People v.
Nelson, 2012 COA 37M, __ P.3d __.

Exigent circumstances exist
only when there is a pressing need that
cannot brook the delay incident to
obtaining a warrant. People v. Lindsey,
805 P.2d 1134 (Colo. App. 1990).

An  additional  exigent

2013

circumstance that allows warrantless
police action is the belief that police
officers' own lives or the lives of others
are at risk. People v. Nelson, 2012
COA37M,__ P.3d__.

Exigent circumstances
exception has been limited to those
situations involving a bona fide pursuit
of a fleeing suspect, the risk of
immediate destruction of evidence, or a
colorable claim of  emergency
threatening life or safety of another.
People v. Highee, 802 P.2d 1085 (Colo.
1990).

Driving under the influence
is a sufficiently grave offense to
support a warrantless entry into a
person's home by police, even though
it is a misdemeanor offense in this
state, because a person convicted of
DUI as a first-time offender may be
jailed. People v. Wehmas, 246 P.3d 642
(Colo. 2010).

Dissipation of defendant's
blood alcohol content is not a
sufficiently  exigent circumstance
justifying warrantless home entry by
police based on the immediate risk of
destruction of evidence. People v.
Wehmas, 246 P.3d 642 (Colo. 2010).

Exigent circumstances
allow immediate, warrantless
searches and seizures when it
reasonably appears that evidence may
be removed or destroyed by a third
person before it can be secured by the
police. People v. Barndt, 604 P.2d 1173
(Colo. 1980); People v. Barry, 888 P.2d
327 (Colo. App. 1994).

Scope of the emergency
exception must be strictly
circumscribed by the exigencies
which justify its initiation, because
the exigent circumstances doctrine runs
counter to  fourth  amendment
guarantees. Thus, the state must show
that an immediate crisis existed inside
the place to be searched and that police
assistance probably would be helpful in
alleviating the crisis. People v. Higbee,
802 P.2d 1085 (Colo. 1990).

Emergency  variant  of
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exigent circumstances exception to
warrant requirement satisfied where
officer entered apartment  with
reasonable belief that an immediate
crisis existed with respect to the safety
of an infant inside. People .
Malczewski, 744 P.2d 62 (Colo. 1987).

Exception supported only by
showing of immediate crisis inside
private premises and that police
assistance probably will help alleviate
crises. People v. Martin, 806 P.2d 393
(Colo. App. 1990).

Exigent circumstances
found to have continued to exist
when  police  discovered bomb
making material. Police were not
required to stop lawful search of house
for injured persons once they
discovered bomb making material in
plain sight. People v. Kluhsman, 980
P.2d 529 (Colo. 1999).

Medical emergency variant
of exigent circumstances doctrine
applied where emergency room
personnel discovered cocaine
unexpectedly, in the course of treating
the defendant for a serious injury, and
discovery was entirely incidental to the
medical purpose for the treatment.
People v. Loggins, 981 P.2d 630 (Colo.
App. 1998).

Under exigent
circumstances, a police officer may
enter private property without a
warrant when he reasonably believes
the premises have been or are being
burglarized. People v. Berow, 688
P.2d 1123 (Colo. 1984).

Police officers' knowledge
that apartment tenant was not home but
had given directions to arrest
trespassers, along with the fact that
people were in the apartment but not
answering the door, were
circumstances sufficient to support a
reasonable belief by the officers that
the people in the apartment were
trespassers who should be arrested.
People v. Trusty, 53 P.3d 668 (Colo.
App. 2001).

But police officers who

2013

respond to a report of a possible
burglary in progress, yet find no
objective signs of any burglary in
progress at the scene, have no probable
cause to believe a burglary is in
progress and conduct a warrantless
entry, search, and seizure. People v.
Grazier, 992 P.2d 1149 (Colo. 2000).

Finding broken glass is
insufficient to support probable cause
that a burglary was in progress when
responding to a call that a burglary is in
progress. People v. Pate, 71 P.3d 1005
(Colo. 2003).

It is unreasonable for officers
to enter a home believing a burglary
may be in progress after failing to ask
the witness at the scene any questions
critical to a burglary investigation.
People v. Pate, 71 P.3d 1005 (Colo.
2003).

Police officers reasonably
entered defendant’'s home under
exigent circumstances. Daughter's 911
report of a physical altercation
involving her mother and defendant
established probable cause that a
domestic violence crime had occurred
or was occurring in the home. When
the officers arrived, the home was dark,
and no one answered repeated knocks
on the front door even though the
daughter had reported a physical
altercation  occurring  inside  just
minutes earlier. It was reasonable,
therefore, for the officers to proceed to
the back door of the darkened home
when their repeated knocks on the front
door went unanswered. When they saw
the door slightly ajar, it was reasonable
for them to enter and announce
themselves. People v. Chavez, 240 P.3d
448 (Colo. App. 2010).

Exigent circumstances
justifying warrantless arrest existed
where police had detailed information
from informant, circumstances at the
scene matched that information, and
person holding suspected contraband
was leaving in automobile. People v.
Garcia, 752 P.2d 570 (Colo. 1988).

Burden of proof of exigent
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circumstances. In order to support the
warrantless entry and arrest of a
defendant in his residence, the
prosecution  must  establish  the
existence of both probable cause and
exigent circumstances. People v.
Bustam, 641 P.2d 968 (Colo. 1982);
People v. Henson, 705 P.2d 996 (Colo.
App. 1985); People v. Higbee, 802 P.2d
1085 (Colo. 1990).

Because both probable
cause and exigent circumstances
must be present in order to justify a
warrantless search into a defendant's
home and trial court found only that
police entered defendant's home in the
absence of exigent circumstances
without first making a probable cause
determination, case was remanded to
trial court to determine first whether
defendant informed detective that drugs
were in his home, giving detective
probable cause, and then to determine
whether exigent circumstances justified
warrantless entry into the defendant's
home. People v. Mendoza-Balderama,
981 P.2d 168 (Colo. 1999).

Police had reasonable
grounds to believe that person might
destroy possible evidence inside the
house or harm the officers outside
where, during arrest of suspect outside
of house, defendant was seen trying to
conceal himself by closing curtains to
the house. People v. Barry, 888 P.2d
327 (Colo. App. 1994).

Warrantless entry  was
justified where police had reason to
believe that evidence could be
destroyed: razor blades and victim's
underwear could have been flushed
down a toilet or thrown away;
bedsheets could have been washed.
People v. Crawford, 891 P.2d 255
(Colo. 1995).

Officer's probable cause to
believe that a car in the driveway of a
home had been stolen and that the
responsible party was in the home
did not create exigent circumstances
that would allow an officer to enter the
fenced backyard while other officers
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knocked on the front door. There was
nothing to indicate that the
circumstances were moving so quickly
that officers could not have secured the
area without entering the backyard and
waited for a warrant. People v.
Brunsting, 224 P.3d 259 (Colo. App.
2009).

Warrantless search on the
basis of reasonable suspicion. A
police officer may briefly stop a
suspicious person and make reasonable
inquiries to confirm or dispel his
suspicions including a pat-down search
of the individual to determine whether
the person is carrying a weapon, as
long as the officer is justified in
believing that the person may be armed
and presently dangerous. People v.
Corpany, 859 P.2d 865 (Colo. 1993).

The purpose of the limited
search is not to discover evidence of a
crime but to allow an officer to pursue
an investigation without fear of
violence. People v. Corpany, 859 P.2d
865 (Colo. 1993).

In drug transactions the
possibility of violence involving
armed drug dealers exists and a
protective sweep and search for
weapons  provides an  additional
justification for the warrantless search.
People v. Barry, 888 P.2d 327 (Colo.
App. 1994).

The presence of a burning
building clearly created an exigent
circumstance  that  justified a
warrantless entry by fire officials to
extinguish the blaze and warranted
seizure of evidence in plain view.
People v. Harper, 902 P.2d 842 (Colo.
1995).

The proper test for
determining whether police intrusion
is reasonable is an objective one based
on the totality of facts and
circumstances known to the police at
the time. The appropriate inquiry is to
balance the intrusion on the individual's
fourth amendment interests against the
promotion of legitimate governmental
interests. People v. Taube, 843 P.2d 79
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(Colo. App. 1992).

And a court must evaluate
the circumstances as they would have
appeared to a prudent and trained
police officer at the time of the
challenged entry. People v. Higbee,
802 P.2d 1085 (Colo. 1990).

Exigent circumstances
found justifying search and seizure.
People v. Smith, 709 P.2d 4 (Colo.
App. 1985), holding reaffirmed,
Mendez v. People, 986 P.2d 275 (Colo.
1999).

Exigent circumstances
justified officers' forcible entry
where the officers smelled burned
marijuana when defendant opened
the door. People v. Baker, 813 P.2d
331 (Colo. 1991).

Exigent circumstances
justified officers' entry into home to
protect the safety of the officers and
other occupants where it was
reasonable for officers to believe, based
on defendant's conduct, that defendant
was reaching for a weapon. People v.
Aarness, 150 P.3d 1271 (Colo. 2006).

Exigent circumstances
requiring warrantless search absent.
People v. Guerin, 769 P.2d 1068 (Colo.
1989).

Where extreme cold and not
threats of destruction or removal of
evidence motivated warrantless entry
into house, evidence discovered and
seized should have been suppressed.
People v. Schoondermark, 717 P.2d
504 (Colo. App. 1985), rev'd on other
grounds, 759 P.2d 715 (Colo. 1988).

Courts have uniformly
required an objective standard for
determining probable cause. People
v. Davis, 903 P.2d 1 (Colo. 1995).

Courts use an objective
standard for determining reasonable
suspicion. In reviewing an officer's
conduct in making an investigative
stop, a court must apply an objective
test. An officer's improper motives will
not remove the legal justification for an
otherwise valid investigatory stop
based on reasonable suspicion. People
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v. Rodriguez, 945 P.2d 1351 (Colo.
1997).

Inherent right to enter and
investigate in emergencies. The
reasonable exercise of the broad duties
of police officers clearly includes the
inherent right to enter and investigate in
emergencies without an intent to either
search or arrest. People v. Boileau, 36
Colo. App. 157, 538 P.2d 484 (1975).

Emergency and consent are
necessary conditions for
administrative search without
warrant. An administrative search
without a warrant is not proper except
under certain  circumstances and
conditions, two of these conditions
being (1) that an emergency existed
sufficient to justify a warrantless search
and (2)that consent was given to
search the premises. Condon v. People,
176 Colo. 212, 489 P.2d 1297 (1971).

A search justified under the
emergency doctrine is limited by the
nature of the emergency; an
emergency cannot be used to support a
general exploratory search. People v.
Unruh, 713 P.2d 370 (Colo. 1986), cert.
denied, 476 U.S. 1171, 106 S. Ct. 2894,
90 L. Ed. 2d 981 (1986).

Sufficient emergency.
Where both the resuscitation unit of the
fire department and the police officers
had a legal right to be present in the
defendant's apartment in response to a
general emergency call, the emergency
doctrine fully justified warrantless
entry. People v. Amato, 193 Colo. 57,
562 P.2d 422 (1977).

Otherwise lawful search was
not vitiated by the entry into apartment
without  prior identification and
announcement of purpose, because
exigent circumstances would justify
entry without prior identification and
announcement, and exigent
circumstances are always present in
searches for narcotics. The ease with
which narcotics can be expended or
destroyed is the justification for this
practical rule. People v. Arnold, 186
Colo. 372, 527 P.2d 806 (1974).
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Where time was of the
essence and the police officers had the
choice of either acting upon the
information which they had obtained or
of allowing the narcotics violation to
escape  detection, the  exigent
circumstances permitted an  arrest
without resort to the time-consuming
process incident to the obtaining of a
warrant. DelLaCruz v. People, 177
Colo. 46, 492 P.2d 627 (1972).

Police officers can, when in
hot pursuit and when confronted with
exigent circumstances, act to protect
themselves and to prevent the
destruction of evidence or injury to
another. People v. Vaughns, 175 Colo.
369, 489 P.2d 591 (1971).

Even though an arrest
warrant is invalid, the arrest of a
defendant may be upheld if the
arresting officer had probable cause to
believe that an offense had been
committed by the defendant apart from
the complaint, and the officer was
confronted with exigent circumstances.
People v. Moreno, 176 Colo. 488, 491
P.2d 575 (1971).

Investigation of premises
without ~ warrant  upheld  where
unpleasant odor from trailer was so
unpleasant to cause complaints from
neighbors and was adequate to
constitute an emergency sufficient to
allow park owners to enter trailer and
investigate. People v. Rivers, 727 P.2d
394 (Colo. App. 1986).

Facts known to police,
including victim's unexplained failure
to appear at work and unusual
circumstances, were sufficient to
support invocation of emergency
doctrine to justify warrantless entry
into trailer. People v. Reger, 731 P.2d
752 (Colo. App. 1986).

Emergency situation existed
where the circumstances suggested a
low risk of explosion but a grave
danger to any persons in the vicinity if
an explosion of dynamite should occur
and where an experienced bomb squad
officer concluded that the defendant's
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apartment should be searched. People
v. Higbee, 802 P.2d 1085 (Colo. 1990).

For a warrantless entry to
be justified as hot pursuit, the police
must have been provided with some
sort of direction, whether it be the
result of a chase or the result of a tip
from a witness, which leads them to a
particular premises. People v. Lewis,
975 P.2d 160 (Colo. 1999).

Warrantless search of a
person's purse or wallet may be
conducted in a medical emergency
but only if such person is unconscious
or semiconscious and the search is
conducted to obtain the person's
identity or medical information and the
person is unable to provide such
information themselves.  People v.
Wright, 804 P.2d 866 (Colo. 1991).

Not sufficient emergency.
Detection of an odor which might be
that of a decomposing body does not
create, in and of itself, an emergency
sufficient to justify a warrantless
search. Condon v. People, 176 Colo.
212,489 P.2d 1297 (1971).

No exception for search at
homicide scene. There is no special
exception which permits the police to
conduct a warrantless search at the
scene of a possible homicide. People v.
Roark, 643 P.2d 756 (Colo. 1982).

Even if police officers’
initial entry into defendant's home
was not supported by exigent
circumstances, defendant's consent
to the search of his home was
voluntary and attenuated from any
illegality; therefore, admission of
evidence was not error. People v.
Benson, 124 P.3d 851 (Colo. App.
2005).

Parole officer investigating
a parole violation who has
reasonable grounds to believe that a
parole violation has occurred does
not need a search warrant to search
parolee's house if police officer is not a
part of the search. People v. Slusher,
844 P.2d 1222 (Colo. App. 1992).

Special-needs exception to
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the warrant and probable-cause
requirements applies when special
needs, beyond the normal need for
law enforcement, make the warrant
and probable-cause  requirement
impracticable. Parole officer must
authorize the search and would
normally be present during the search,
and the search must be related to the
rehabilitation and supervision of the
parolee. United States v. Warren, 566
F.3d 1211 (10th Cir.), cert. denied, __
U.S. _, 130 S. Ct. 569, 175 L. Ed. 2d
393 (2009).

Search of parolee's residence
was a special-needs parole search
because participating police officer
acted under the direction of a parole
officer. United States v. Warren, 566
F.3d 1211 (10th Cir.), cert. denied, __
U.S. _, 130 S. Ct. 569, 175 L. Ed. 2d
393 (2009).

Evidence seized within the
scope of a reasonable search by a
parole officer is admissible in the
prosecution of parolee for another
crime, even if unrelated to the parole
violation. People v. Slusher, 844 P.2d
1222 (Colo. App. 1992).

A warrantless parole search
may be constitutional, even in the
absence of "reasonable grounds", if
the search meets the following
requirements: (1) It is conducted
pursuant to any applicable statute; (2) it
is conducted in furtherance of the
purposes of parole, i.e., related to the
rehabilitation and supervision of the
parolee; and (3) it is not arbitrary,
capricious, or harassing. People v.
McCullough, 6 P.3d 774 (Colo. 2000).

The absence of an
authorizing law or condition of
probation does not necessarily
render unconstitutional a
warrantless search of a probationer's
residence if based on a reasonable
suspicion. The totality of all other
relevant circumstances may render such
a search reasonable. The defendant's
status as a probationer on intensive
supervised probation greatly reduced
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his reasonable expectation of privacy in
his residence and, combined with the
other circumstances of the situation,
justified the search by his probation
officer. People v. Samuels, 228 P.3d
229 (Colo. App. 2009).

Warrantless search of a
passenger compartment of an
automobile  must  satisfy  four
conditions: (1) There must be an
articulable and specific basis in fact for
suspecting that criminal activity has
occurred, is taking place, or is about to
occur; (2) the purpose of the intrusion
must be reasonable; (3) the scope and
character of the intrusion must be
reasonably related to its purpose; and
(4) there must be a reasonable belief
based on specific and articulable facts
which reasonably cause the officer to
believe that the suspect is armed and
dangerous and may gain immediate
control of weapons. People v.
Corpany, 859 P.2d 865 (Colo. 1993).

Automobile may be
searched without warrant provided
that there is probable cause to believe
that the automobile contains articles
that officers are entitled to seize.
People v. Weinert, 174 Colo. 71, 482
P.2d 103 (1971); People v. Chavez, 175
Colo. 25, 485 P.2d 708 (1971); Kurtz v.
People, 177 Colo. 306, 494 P.2d 97
(1972).

Automobiles, because of their
mobility, may be searched without a
warrant upon facts not justifying a
warrantless search of a residence or
office, but the officers conducting the
search must have “reasonable or
probable cause" to believe that they
will find the instrumentality of a crime
or evidence pertaining to a crime before
they begin their warrantless search.
Cowdin v. People, 176 Colo. 466, 491
P.2d 569 (1971); People v. Padilla, 182
Colo. 101, 511 P.2d 480 (1973); People
v. Fratus, 187 Colo. 52, 528 P.2d 392
(1974).

Where circumstances require
police officers to either seize a vehicle
and hold it until a search warrant could

146



be obtained or search it without a
warrant, and where there is probable
cause to search, a warrantless search is
permissible. People v. Henderson, 175
Colo. 400, 487 P.2d 1108 (1971);
People v. Neyra, 189 Colo. 367, 540
P.2d 1077 (1975).

The police may conduct a
warrantless search of a motor vehicle
if: (1) There is probable cause to
believe that it contains evidence of a
crime; and (2) the circumstances create
a practical risk of the vehicle's
unavailability if the search is postponed
until a warrant is obtained. People v.
Meyer, 628 P.2d 103 (Colo. 1981).

Test applied in People v.
Thiret, 685 P.2d 193 (Colo. 1984);
People v. Edwards, 836 P.2d 468
(Colo. 1992).

The lawfulness of a car stop
must finally rest upon a determination
that the officer had a reasonable
suspicion, based on objective facts, that
the driver of the car was involved in
criminal activity. People v. Smith, 620
P.2d 232 (Colo. 1980).

Warrantless search of an
automobile held valid even though
exigent circumstances absent and
defendant-owner of vehicle had been
released, because police had reasonable
belief that automobile was itself the
instrumentality of a crime. People v.
Zamora, 695 P.2d 292 (Colo. 1985).

Warrantless search of
automobile trunk, where trunk was
locked and automobile's driver and
passengers had been detained, held
justified where officer had probable
cause to believe trunk contained a
weapon used in a burglary. People v.
Edwards, 836 P.2d 468 (Colo. 1992).

Police had  reasonable
suspicion to believe criminal activity
occurred where the driver of a rental
vehicle in Colorado produced two
unsigned rental agreements for the
vehicle, one of which was for the
wrong vehicle, where the rental
agreement prohibited driving outside of
Arizona or Nevada, and where the
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driver offered conflicting reasons for
being in the state. People v.
Litchfield, 918 P.2d 1099 (Colo. 1996).

Automobile exception to
warrant requirement applies to police
officers' observation of a television set
in the vehicle subsequent to the time
the vehicle was initially stopped for
traffic violation. People v. Naranjo, 686
P.2d 1343 (Colo. 1984).

Based on the totality of the
circumstances, the officer had
reasonable suspicion to detain truck
and conduct a dog sniff. People v.
Garcia, 251 P.3d 1152 (Colo. App.
2010).

Observing an air freshener
hanging from rearview mirror not an
automatic basis for a traffic stop.
Officer needs to reasonably believe the
air freshener actually obstructs the
driver's vision through the windshield.
People v. Arias, 159 P.3d 134 (Colo.
2007).

Existence of probable cause
justifies warrantless search of car.
Where there is probable cause to obtain
a warrant to search a car, a search of
the car without a warrant is justified.
People v. Smith, 620 P.2d 232 (Colo.
1980).

Where probable cause to
search a car exists, no exigent
circumstances are required. People v.
Romero, 767 P.2d 1225 (Colo. 1989).

In such case, the vehicle may
be searched immediately without a
warrant or seized without a warrant for
a later search after a warrant is
obtained. People v. Martinez, 32 P.3d
520 (Colo. App. 2001).

A drug checkpoint in which
vehicles are stopped  without
reasonable  suspicion that the
occupants have engaged in criminal
activity constitutes illegal police
conduct in violation of the fourth
amendment. People v. Roth, 85 P.3d
571 (Colo. App. 2003) (citing
Indianapolis v. Edmond, 531 U.S. 32,
121 S. Ct. 447, 148 L. Ed. 2d 333
(2000y).
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It was not unconstitutional,
however, for the police to have
created a ruse checkpoint that caused
defendant's passengers to abandon an
item of property, the discovery of
which provided reasonable suspicion to
stop the defendant's vehicle. People v.
Roth, 85 P.3d 571 (Colo. App. 2003)
(following United States v. Flynn, 309
F.3d 736 (10th Cir. 2002)).

Where the police have
legitimately stopped an automobile
and have probable cause to search it,
they may also search containers that
may contain the object of their
search. Because the officer was validly
searching the car for drug evidence, the
officer was justified in searching a
wallet found on the back seat. People v.
Moore, 900 P.2d 66 (Colo. 1995).

Under the automobile
exception police are allowed to
conduct a warrantless search of a car
if there is probable cause to believe the
car contains contraband. People wv.
Naranjo, 686 P.2d 1343 (Colo. 1984);
People v. McMillan, 870 P.2d 493
(Colo. App. 1993).

The automobile exception
to warrant requirement is rooted in
the inherent mobility of motor vehicles
and the diminished expectation of
privacy in an object designed
exclusively as a means of
transportation. People v. Thiret, 685
P.2d 193 (Colo. 1984); People v.
McMillan, 870 P.2d 493 (Colo. App.
1993).

But not without cause to
believe that car contains contraband.
Where the police officer stated
unequivocally in the record that he had
no cause to believe that the car
contained any contraband, under this
state of the record the search was
exploratory only and cannot be
sustained. People v. Singleton, 174
Colo. 138, 482 P.2d 978 (1971).

The need for immediate
police action is recognized when an
automobile is being utilized to transport
contraband. People v. Fratus, 187 Colo.
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52,528 P.2d 392 (1974).

No exploratory searches of
automobiles are authorized, and in
order to be reasonable, the search must
be one designed to afford evidence in
connection with the particular crime for
which the person was arrested.
Stewart v. People, 162 Colo. 117, 426
P.2d 545 (1967).

Following Arizona v. Gant,
556 U.S. 332, 129 S. Ct. 1710, 173 L.
Ed. 2d 485 (2009), the
search-incident-to-arrest  exception
does not apply in this case, and the
search of the passenger compartment
of defendant's car was
unconstitutional. Because statements
defendant made  following  the
discovery of drugs were the fruit of the
unlawful search, the evidentiary use of
the statements must also be suppressed.
Perez v. People, 231 P.3d 957 (Colo.
2010).

Search of auto incident to
arrest. The search of a vehicle, which
was made substantially
contemporaneously with the arrest, was
permissible as an incident to such
arrest. People v. Olson, 175 Colo. 140,
485 P.2d 891 (1971); People v. Lucero,
182 Colo. 39, 511 P.2d 468 (1973);
People v. Coulson, 192 Colo. 53, 555
P.2d 516 (1976); People v. Patnode,
126 P.3d 249 (Colo. App. 2005).

Arrest of defendant and
search of defendant's motorcycle
were not so separated by time or
intervening events that the search
was not incident to the arrest. People
v. Malloy, 178 P.3d 1283 (Colo. App.
2008).

Search of automobile held
not incident to arrest. Where the
defendant was in custody, so there was
no danger of his destroying any
evidence in his car, and the car was
without the area authorized to be
searched by the warrant, the search was
not incident to the arrest. People v.
Singleton, 174 Colo. 138, 482 P.2d 978
(1971); People v. Neyra, 189 Colo.
367, 540 P.2d 1077 (1975).
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Where defendant's
automobile is immobilized, and
defendant is in custody, and there is no
danger that evidence will be removed,
the essential ingredient -- exigent
circumstance that would allow a
warrantless search -- is not present.
People v. Railey, 178 Colo. 297, 496
P.2d 1047 (1972); People v. Simmons,
973 P.2d 627 (Colo. App. 1998).

Automobile may be
searched by police at time and place
remote from arrest, provided that the
police have valid custody of the
automobile at the time, and provided
that the arrest is valid, and provided
that the search is made for the fruits of
the crime, the instruments of the crime,
or evidence relating to the crime for
which the accused was validly arrested.
Stewart v. People, 162 Colo. 117, 426
P.2d 545 (1967).

Not for mere traffic
violation. A mere traffic violation does
not authorize a suspicion of an
unrelated criminal activity so as to
justify a warrantless search. People v.
Vialpando, 183 Colo. 19, 514 P.2d 622
(1973).

Traffic  offenses  cannot
justify general, exploratory searches of
motor vehicles. Cowdin v. People, 176
Colo. 466, 491 P.2d 569 (1971).

Bases for searching
unoccupied vehicle. Where a vehicle is
unoccupied, the right to search hinges
on a reasonable belief that it contains
seizable objects -- contraband, the fruits
or instrumentalities of a crime, or
evidence of a crime. People v. Meyer,
628 P.2d 103 (Colo. 1981).

Right to enter private
driveway to investigate. Even if an
officer, having a reasonable suspicion
that criminal activity is occurring in
"plain view", may enter a private
driveway to investigate, that right
vanishes absent such reasonable
suspicion. People v. Apodaca, 38 Colo.
App. 395, 561 P.2d 351 (1976), aff'd,
194 Colo. 324,571 P.2d 1109 (1977).

Car parked under carport
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behind house. People v. Apodaca, 38
Colo. App. 395, 561 P.2d 351 (1976),
aff'd, 194 Colo. 324, 571 P.2d 1109
(1977).

Validity  of inventory
searches upheld. The validity of
inventory searches, when constrained
within the limits of "reasonableness",
has consistently been upheld. People v.
Counterman, 192 Colo. 152, 556 P.2d
481 (1976).

Inventory search is justified
as incident of lawful incarceration.
People v. Overlee, 174 Colo. 202, 483
P.2d 222 (1971); People v. Valdez, 182
Colo. 80, 511 P.2d 472 (1973).

The legitimate purposes for
inventory searches provide one
measure of the limits of reasonable
police intrusion. These purposes
include (1) protection of the owner's or
occupant's property, (2) protection of
the police officers from liability based
upon subsequent claims of missing or
damaged property, and (3) protection of
the police officers and the public from
dangerous instrumentalities inside the
car. People v. Counterman, 192 Colo.
152, 556 P.2d 481 (1976); People v.
Eakins, 196 Colo. 517, 587 P.2d 790
(1978).

An inventory search is valid
when it follows a lawful arrest, is
prior to impoundment of the vehicle,
and is conducted in accordance with
existing agency policies that are
consistently  applied. People v.
Patnode, 126 P.3d 249 (Colo. App.
2005).

Limiting factor as to
reasonableness of inventory search is
whether the "caretaking" or protective
functions of the search are tainted as
pretexts for "concealing an
investigatory police motive". People v.
Counterman, 192 Colo. 152, 556 P.2d
481 (1976); People v. Eakins, 196
Colo. 517, 587 P.2d 790 (1978).

Inventory  of  property
found in impounded vehicle is not
unreasonable search, since such a
search is supported by the legitimate
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police concern of protecting property in
their custody, or retrieving suspected
weapons which may present a danger to
the community. People v. Trusty, 183
Colo. 291, 516 P.2d 423 (1973); People
v. Grana, 185 Colo. 126, 527 P.2d 543
(1974).

The inventory search of a
vehicle is constitutional if the
decision to impound the vehicle is
made pursuant to the standard
criteria in department's regulations.
The police followed their impound
guidelines in this case so the inventory
search of the vehicle was constitutional.
People v. Grenier, 200 P.3d 1062
(Colo. App. 2008).

Inventory  search  held
unreasonable. The present case clearly
fell outside of guidelines as to
reasonableness of an inventory search
where a knapsack was itself in plain
view, but its contents were securely
sealed and completely unknown to the
officer, the knapsack did not give any
indication that its contents were
dangerous or particularly valuable and
in need of a special inventory, and the
legitimate purpose of the inventory
search could have been fully
accomplished by merely noting the
item as a sealed knapsack. People v.
Counterman, 192 Colo. 152, 556 P.2d
481 (1976).

Inventory search exception
to warrant requirement inapplicable
to warrantless entry into defendant’s
home to conduct inventory after it had
been seized pursuant to a temporary
restraining order issued in a civil
forfeiture action in the absence of
probable cause to believe the home was
related to the nuisance activity. People
v. Taube, 843 P.2d 79 (Colo. App.
1992).

Warrantless entry into
defendant's home to conduct an
inventory without probable cause
was an unreasonable intrusion and
violated the defendant's
constitutional rights. People v. Taube,
843 P.2d 79 (Colo. App. 1992).
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Articulable facts requiring
seizure required. This section requires
that specific, articulable, and objective
facts indicate that society's legitimate
interests demand the seizure of a
particular  individual. ~ People v.
Schreyer, 640 P.2d 1147 (Colo. 1982).

A police officer must have a
reasonable suspicion that the individual
has committed, or is about to commit, a
crime; the test is whether the facts,
viewed as a whole, justify the officer's
belief that the individual is engaged in
wrongdoing. People v. Schreyer, 640
P.2d 1147 (Colo. 1982); People v. Bell,
698 P.2d 269 (Colo. 1985); People v.
Guffie, 749 P.2d 976 (Colo. App.
1987); People v. Sutherland, 886 P.2d
681 (Colo. 1994).

In  determining  whether
police had reasonable suspicion to
justify investigatory stop, totality of the
circumstances must be considered.
People v. Carillo-Montes, 796 P.2d 970
(Colo. 1990).

Articulable  suspicion  of
criminal activity needed to support
investigatory stop. People v. Trujillo,
773 P.2d 1086 (Colo. 1989).

Seizure of contraband in
inventory procedure lawful.
Contraband discovered in defendant's
car during inventory procedure was
lawfully seized. People v. Roddy, 188
Colo. 55, 532 P.2d 958 (1975).

Right to "'stop and frisk™ is
not an open invitation to conduct an
unlimited search incident to arrest or a
means to effect a search to provide
grounds for an arrest. Rather, it is a
right to conduct a limited search for
weapons. People v. Navran, 174 Colo.
222,483 P.2d 228 (1971).

It is well established that an
officer may conduct a limited search
for weapons (a so-called "pat-down™ or
"stop and frisk™) for his own safety
when he is justified in believing that he
is dealing with a potentially armed and
dangerous individual. Finley v. People,
176 Colo. 1, 488 P.2d 883 (1971);
People v. Casias, 193 Colo. 66, 563

150



P.2d 926 (1977); People v. Ratcliff,
778 P.2d 1371 (Colo. 1989); People v.
Mack, 33 P.3d 1211 (Colo. App. 2001).

In light of the fact that police
officers must always make arrests
under a shadow of uncertainty as to the
risk which they are taking, police
officers stopping a speeding car are
justified in making a "pat-down" search
for weapons and to forestall assault or
escape. Cowdin v. People, 176 Colo.
466, 491 P.2d 569 (1971).

The rule allowing
contemporaneous searches incident to
lawful arrests is justified by the need to
seize weapons and other things which
might be used to assault an officer or
effect an escape, as well as by the need
to prevent the destruction of evidence
of the crime. People v. Vigil, 175 Colo.
421, 489 P.2d 593 (1971).

When a person is lawfully
arrested, the police have the right,
without a search warrant, to make a
contemporaneous search of the person
of the accused for weapons or for the
fruits of or implements used to commit
the crime. People v. Vigil, 175 Colo.
421, 489 P.2d 593 (1971).

But free license has not
been granted to law enforcement
officers to stop an individual to obtain
identification or address. Stone V.
People, 174 Colo. 504, 485 P.2d 495
(1971).

Temporary detention on
less than probable cause authorized.
A police officer may subject a person
to a temporary detention, short of the
traditional arrest, on less than the
probable cause standard. People v.
Tate, 657 P.2d 955 (Colo. 1983).

The limited intrusion of an
investigatory stop may be carried out
with less than probable cause without
violating the fourth amendment of the
U.S. Constitution and this section.
People v. Lagrutta, 775 P.2d 576 (Colo.
1989); People v. Rahming, 795 P.2d
1338 (Colo. 1990); People v. Lingo,
806 P.2d 949 (Colo. 1991); People v.
Sutherland, 886 P.2d 681 (Colo. 1994).
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A police officer may have
sufficient  information for a
temporary detention based on a
reasonable  suspicion that an
individual may have committed a crime
but such detention must be limited to
determining the individual's identity or
obtaining an explanation of his
behavior. People v. Davis, 903 P.2d 1
(Colo. 1995).

Subjective intentions of
officer are irrelevant to a
determination that officer has
reasonable suspicion to conduct an
investigatory stop. People v. Grenier,
200 P.3d 1062 (Colo. App. 2008).

Investigatory stop of
defendant valid and seizure of
defendant not illegal. Record
supports the reasonable conclusion that
defendant may have been committing a
traffic offense when officer undertook
the investigatory stop. People v.
McDaniel, 160 P.3d 247 (Colo. 2007).

Investigatory stop  was
legal. Police had reasonable suspicion
to believe that a crime was occurring
where defendant stood on private
property in a high-crime area late at
night where no businesses were open
and no other people were nearby, and
officers heard a loud crash shortly
thereafter. People v. Funez-Paiagua,
2012 CO 37,276 P.3d 576.

An investigatory stop must
be brief in duration, limited in scope,
and narrow in purpose. People v.
Tottenhoff, 691 P.2d 340 (Colo. 1984);
People v. Rodriguez, 945 P.2d 1351
(Colo. 1997); Outlaw v. People, 17
P.3d 150 (Colo. 2001).

But a detective's request for
defendant's identification information
was reasonably related in scope and
character to the investigative detention.
People v. McCoy, 870 P.2d 1231
(Colo. 1994); People v. McKay, 10
P.3d 704 (Colo. App. 2000).

Law enforcement interests
can support a seizure based on less
than probable cause in the case of a
minimally intrusive detention. People
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v. Ortega, 34 P.3d 986 (Colo. 2001);
People v. Tallent, 174 P.3d 310 (Colo.
2008).

Performing drug interdiction
stops serves an important public
interest; therefore, if law enforcement
can conduct a search and seizure in a
reasonably short period of time without
delaying the common carrier schedule,
the conduct is an investigative
detention, requiring only reasonable
suspicion. People v. Ortega, 34 P.3d
986 (Colo. 2001).

Investigatory stop of
suspect limited. Any temporary police
detention made for the purpose of
questioning a suspect who might
otherwise escape is limited to
determining an individual's identity or
obtaining an explanation of his
behavior. People v. Schreyer, 640 P.2d
1147 (Colo. 1982); People v. Villiard,
679 P.2d 593 (Colo. 1984); People v.
Lingo, 806 P.2d 949 (Colo. 1991);
People v. Rodriguez, 945 P.2d 1351
(Colo. 1997).

Else it becomes arrest.
Although an investigatory stop itself
does not constitute an arrest, whenever
detention and questioning by a police
officer are more than brief and cursory,
there is an arrest which must be
supported by probable cause. People v.
Schreyer, 640 P.2d 1147 (Colo. 1982);
People v. Roybal, 655 P.2d 410 (Colo.
1982); People v. Hazelhurst, 662 P.2d
1081 (Colo. 1983); People v. Villiard,
679 P.2d 593 (Colo. 1984); People v.
Trujillo, 710 P.2d 1169 (Colo. App.
1985).

Use of force and physical
restraint for officer's safety is not per
se an arrest. If an officer's use of
force and physical restraint for safety is
reasonable, it does not transform the
investigatory stop into an arrest. People
v. Smith, 13 P.3d 300 (Colo. 2000);
People v. Smith, __ P.3d __ (Colo.
App. 2010).

Where a police officer
conducts an investigatory stop, an
accompanying search upon less than
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probable cause is permissible only for
the purpose of discovering weapons,
and the officer must entertain such
purpose at the time the search is
conducted. People v. Cagle, 688 P.2d
718 (Colo. 1984), appeal dismissed for
want of a substantial federal question,
486 U.S. 1028, 108 S. Ct. 2009, 100 L.
Ed. 2d 597 (1988); People v. Lingo,
806 P.2d 949 (Colo. 1991).

During a valid investigatory
stop, an officer may search those
areas of a vehicle's passenger
compartment where a weapon may
be placed or hidden if, prior to the
search, the officer possesses a
reasonable belief, based on specific and
articulable facts, that the suspect is
dangerous and may gain immediate
control of a weapon. The fact that
suspect ducked down in the vehicle out
of sight of the officer for a period of
time justified the officer's belief that
the suspect may have been reaching for
a weapon. People v. McDaniel, 160
P.3d 247 (Colo. 2007).

Unlike a search incident to
a lawful arrest, the only justification
for a search during an investigatory
stop is to neutralize the potential risk of
physical harm  confronting  the
investigating officer and others during
the stop. People v. Tate, 657 P.2d 955
(Colo. 1983); People v. Melgosa, 753
P.2d 221 (Colo. 1988); People v.
Ratcliff, 778 P.2d 1371 (Colo. 1989);
People v. Lingo, 806 P.2d 949 (Colo.
1991).

An investigatory stop must
be supported by an articulable
suspicion of criminal activity, and an
arrest by probable cause to believe
criminal activity has occurred or is
occurring. People v. Morales, 935 P.2d
936 (Colo. 1997); People v. Smith, 13
P.3d 300 (Colo. 2000).

An  investigatory  stop
occurs when an officer requests and
retains an automobile passenger's
identification and instructs the
passenger to remain in the car while
the officer runs the identification for
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warrants. A mere traffic stop and
request for identification from a
passenger does not constitute a seizure,
however retention of the identification
and instructing the passenger to remain
in the car creates a seizure. Under the
totality of the circumstances, no
reasonable person could expect to be
free to leave or terminate the encounter
once his or her identification is retained
and he or she is instructed to remain in
the car. Since the officer had no
reasonable suspicion to conduct the
check, all evidence obtained as a result
of the arrest is inadmissible. People v.
Jackson, 39 P.3d 1174 (Colo. 2002).

A consensual interview does
not need to be justified by either
probable cause or reasonable suspicion
of criminal activity. People v. Morales,
935 P.2d 936 (Colo. 1997).

A consensual encounter
does not mature into a stop merely as
a result of passage of time. People v.
Morales, 935 P.2d 936 (Colo. 1997).

Merely asking questions
about criminal conduct does not
transform a consensual interview into
an investigatory stop. However, such
questions coupled with a tone of voice
indicating that compliance with a
request for information might be
compelled may indicate a seizure.
People v. Morales, 935 P.2d 936 (Colo.
1997).

The test for determining
whether an encounter is consensual
is whether a reasonable person under
the circumstances would believe he or
she was free to leave or to disregard the
official's request for information.
People v. Padgett, 932 P.2d 810 (Colo.
1997); People v. Morales, 935 P.2d 936
(Colo. 1997).

Consensual interview not
investigatory stop. Under normal
circumstances, a consensual interview
between the police and a suspect or
witness is  not  considered an
investigatory stop. People v. Gouker,
665 P.2d 113 (Colo. 1983).

Consensual interviews are
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encounters in which no restraint of
the liberty of the citizen is implicated
and the voluntary cooperation of the
citizen is elicited through noncoercive
questioning. People v. Padgett, 932
P.2d 810 (Colo. 1997).

A consensual encounter is
negated if the police conduct would
have communicated to a reasonable
person that he or she was not at liberty
to ignore the police presence and go
about his or her business. People v.
Padgett, 932 P.2d 810 (Colo. 1997).

A seizure occurred at the
moment police summoned defendant to
the patrol car. A seizure has occurred
where officers required a defendant to
alter his direction of travel, walk back
to where the officers were, and remain
while police investigated him. Outlaw
v. People, 17 P.3d 150 (Colo. 2001).

Remand proper to
determine  whether trial court
applied proper test in determining
whether interview at which defendant
made inculpatory statements to drug
enforcement agency was a consensual
interview. People v. Beckstrom, 843
P.2d 34 (Colo. App. 1992).

Precautionary measures do
not transform stop into arrest.
Although the precautionary measures
taken in a particular case may lead a
detainee to believe that he is not free to
leave, this does not necessarily
transform a stop into an arrest. People
v. Weeams, 665 P.2d 619 (Colo. 1983).

And handcuffs may be
justified in investigatory stop. Under
the narrow circumstances surrounding
an apprehension of criminal suspects
reasonably believed to be armed, the
use of handcuffs in an investigatory
stop may be a reasonably justified
intrusion. People v. Weeams, 665 P.2d
619 (Colo. 1983).

And a drawn gun may be
justified in an investigatory stop.
Under specific circumstances of
preparing to confront a criminal
suspect, drawing a weapon was a
justifiable measure of precaution for
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ensuring  protection.  People  v.
Archuleta, 980 P.2d 509 (Colo. 1999).

In order to make a valid
investigatory stop: (1) The officer
must have a reasonable suspicion that
the individual has committed, or is
about to commit, a crime; (2) the
purpose of the detention must be
reasonable; and (3) the character of the
detention must be reasonable when
considered in light of the purpose.
Stone v. People, 174 Colo. 504, 485
P.2d 495 (1971); People v. McCombs,
629 P.2d 1088 (Colo. App. 1981);
People v. Martinez, 801 P.2d 542
(Colo. 1990); People v. Rodriguez, 924
P.2d 1100 (Colo. App. 1996), aff'd, 945
P.2d 1351 (Colo. 1997); People v.
Padgett, 932 P.2d 810 (Colo. 1997);
People v. Dowhan, 951 P.2d 905 (Colo.
1998); People v. Mack, 33 P.3d 1211
(Colo. App. 2001).

Test applied in People v.
Trujillo, 710 P.2d 1169 (Colo. App.
1985); People v. Cooper, 731 P.2d 781
(Colo. App. 1986); People v. Ratcliff,
778 P.2d 1371 (Colo. 1989); People v.
Garcia, 789 P.2d 190 (Colo. 1990);
People v. Martinez, 801 P.2d 542
(Colo. 1990); People v. Rodriguez, 924
P.2d 1100 (Colo. App. 1996), aff'd, 945
P.2d 1351 (Colo. 1997); People v.
Archuleta, 980 P.2d 509 (Colo. 1999);
People v. Barnard, 12 P.3d 290 (Colo.
App. 2000); Outlaw v. People, 17 P.3d
150 (Colo. 2001).

In determining whether the
temporary detention was reasonable,
the court must determine whether the
defendant was detained only for the
amount of time necessary to complete
the purpose of the stop. People v. Cobb,
690 P.2d 848 (Colo. 1984).

When investigating officer
suspected that vehicle's occupants
might be involved in a burglary or
vandalism, the continued detention of
defendant while officer examined
exterior of nearby building did not
exceed the scope of the investigatory
stop. People v. Pacheco, 182 P.3d 1180
(Colo. 2008).

2013

Requirement that officer
making  investigatory stop  have
reasonable suspicion that individual has
committed, or is about to commit, a
crime is met if there are specific and
articulable facts known to the officer,
coupled with rational inferences from
those facts, which create reasonable
suspicion of criminal activity sufficient
to justify the intrusion; only facts
known prior to the intrusion may be
used to evaluate reasonableness of
officer's suspicion. People v. Cooper,
731 P.2d 781 (Colo. App. 1986);
People v. Wilson, 784 P.2d 325 (Colo.
1989).

Facts uncovered after a chase
begins do not enter into the
constitutional equation for reasonable
suspicion. People v. Rahming, 795 P.2d
1338 (Colo. 1990).

The basis for the reasonable
suspicion that an individual has
committed or is about to commit a
crime is not restricted to the officer's
personal observations; an informant's
tip may also serve as such basis. People
v. Lagrutta, 775 P.2d 576 (Colo. 1989).

Police officers who had
warrant to arrest parole violator and
had been waiting for search warrant
prior to entering violator's residence
had reasonable cause to make
investigatory stop of man resembling
violator who left residence. People v.
Cooper, 731 P.2d 781 (Colo. App.
1986).

State trooper's
investigatory stop of driver was
justified where trooper believed that
the driver was intoxicated upon
observing that the driver was weaving.
People v. Rodriguez, 924 P.2d 1100
(Colo. App. 1996), aff'd, 945 P.2d 1351
(Colo. 1997).

Trooper could ask driver for
identification after ascertaining that
driver was not intoxicated and deciding
not to ticket driver for weaving because
trooper still had reasonable suspicion
that driver had committed traffic
offense of weaving. People v.
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Rodriguez, 945 P.2d 1351 (Colo.
1997).

Officer had  reasonable
suspicion that a violation of §
42-4-1107 occurred, thus justifying
officer to stop vehicle, where vehicle
moved three to four feet into another
lane of traffic, essentially straddling the
lane divider for several seconds. United
States v. Valenzuela, 494 F.3d 886
(10th Cir.), cert. denied, 552 U.S. 1032,
128 S. Ct. 636, 169 L. Ed. 2d 411
(2007).

Traffic stops outside
municipal boundaries did not violate
clearly established fourth
amendment law at the time of the
violations. Tenth circuit law did not
clearly establish a fourth amendment
violation at the time of the conduct.
Even assuming a constitutional
violation, a reasonable police officer
would not have known in 2006 that
extra-jurisdictional, but within the same
state, traffic stops constituted a
violation of clearly established fourth
amendment law, when no dispute
existed that the officer observed traffic
violations before effectuating the stops.
Swanson v. Town of Mtn. View, 577
F.3d 1196 (10th Cir. 2009).

Officer's act of merely
approaching a person suspected of
criminal activity does not constitute a
stop; however, when defendant, in an
area known for criminal activity where
officers had previously taken weapons
from others in the area, put his hand
behind his back as officer approached
and hesitated when asked to show his
hand, officer had reason to be
concerned about whether defendant
was reaching for a weapon, and the
totality of the facts and circumstances
justified an investigatory stop. People
v. Mack, 33 P.3d 1211 (Colo. App.
2001).

Authority to continue with
investigatory stop is not changed by
the officer's subjective intent not to
issue a traffic citation. Officer's
request to search vehicle even after he
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informed the defendant that he had
decided not to issue a ticket for
weaving could still be considered
reasonable. People v. Ramos, 13 P.3d
295 (Colo. 2000).

Investigatory  stop or
limited search authorized. Three
conditions must exist before a person
may be subjected to some form of
intermediate intrusion, such as an
investigatory stop or a limited search of
his person: (1) There must be an
articulable and specific basis in fact for
suspecting that criminal activity has or
is about to take place; (2) the purpose
of the intrusion must be reasonable; and
(3) the scope and character of the
intrusion must be reasonably related to
its purpose. People v. Tate, 657 P.2d
955 (Colo. 1983); People v. Thomas,
660 P.2d 1272 (Colo. 1983); People v.
Ratcliff, 778 P.2d 1371 (Colo. 1989);
People v. Wilson, 784 P.2d 325 (Colo.
1989); People v. Sosbe, 789 P.2d 1113
(Colo. 1990); People v. Carillo-Montes,
796 P.2d 970 (Colo. 1990); People v.
Weston, 869 P.2d 1293 (Colo. 1994);
People v. Sutherland, 886 P.2d 681
(Colo. 1994); People v. Litchfield, 918
P.2d 1099 (Colo. 1996); People wv.
Dowhan, 951 P.2d 905 (Colo. 1998);
People v. Archuleta, 980 P.2d 509
(Colo. 1999); People v. Garcia, 11 P.3d
449 (Colo. 2000); People v. Hardrick,
60 P.3d 264 (Colo. 2002).

Condition that purpose of the
intrusion be reasonable is met if the
scope and character of the intrusion do
not exceed its legitimate purpose; an
officer's subjective intent to effect an
intrusion more extensive than legally
justified is not a factor in determining
the reasonabless of an intrusion. People
v. Lagrutta, 775 P.2d 576 (Colo. 1989).

Whether conditions existed is
applied in People v. Villiard, 679 P.2d
593 (Colo. 1984); People v. White, 680
P.2d 1318 (Colo. App. 1984); People v.
Cagle, 688 P.2d 718 (Colo. 1984);
People v. Perez, 690 P.2d 853 (Colo.
1984); People v. Johnson, 691 P.2d 751
(Colo. App. 1984); People v. Savage,
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698 P.2d 1330 (Colo. 1985); People v.
Koolbeck, 703 P.2d 673 (Colo. App.
1985); People v. Wilson, 709 P.2d 29
(Colo. App. 1985); People v. Trujillo,
710 P.2d 1169 (Colo. App. 1985);
People v. Cagle, 751 P.2d 614 (Colo.
1988), appeal dismissed for want of a
substantial federal question, 486 U.S.
1028, 108 S. Ct. 2009, 100 L. Ed. 2d
597 (1988); People v. Melgosa, 753
P.2d 221 (Colo. 1988); People wv.
Hughes, 767 P.2d 1201 (Colo. 1989);
People v. Sosbe, 789 P.2d 1113 (Colo.
1990); People v. Rahming, 795 P.2d
1338 (Colo. 1990); People v. Smith,
926 P.2d 186 (Colo. App. 1996);
People v. Rodriguez, 945 P.2d 1351
(Colo. 1997); People v. Ingram, 984
P.2d 597 (Colo. 1999).

Facts about  criminal
activity known to police officers at
the time of a stop, even though
suspect's conduct is wholly lawful,
might justify the suspicion that criminal
activity is afoot. People v. Morales, 935
P.2d 936 (Colo. 1997).

Defendant's acts of placing
his hand behind his back as officer
approached and then hesitating when
asked to show his hand supported a
determination of reasonable suspicion.
People v. Mack, 33 P.3d 1211 (Colo.
App. 2001).

Four factors wused to
determine when an investigatory stop
becomes an arrest that must be
supported by probable cause are: (1)
The length of the detention; (2) whether
the police diligently investigated their
suspicions of criminal activity during
the detention; (3) whether the suspect
was forced to move to another location;
and (4) whether the police
unreasonably failed to use the least
intrusive means available to resolve
their suspicions. People v. Rodriguez,
945 P.2d 1351 (Colo. 1997).

Test applied in People v.
Rodriguez, 945 P.2d 1351 (Colo.
1997).

But a lengthy detention did
not become an arrest when defendant
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provided a false name that could not be
verified. People v. Barnard, 12 P.3d
290 (Colo. App. 2000).

An officer who conducts an
investigative detention must do so on
the basis of more than an inchoate
and unparticularized suspicion or
hunch. People v. Rahming, 795 P.2d
1338 (Colo. 1990); People v. Padgett,
932 P.2d 810 (Colo. 1997).

Investigatory stop of
vehicle. Law enforcement officers may
make an investigatory stop when
objective facts and circumstantial
evidence suggest that a particular
vehicle was or might be involved in
criminal activity. People v. Schreyer,
640 P.2d 1147 (Colo. 1982); People v.
Guffie, 749 P.2d 976 (Colo. App.
1987).

Observations of  peace
officer and the information known to
him immediately prior to
investigatory stop of defendant
provided officer with reasonable
suspicion  that defendant had
engaged, or was about to engage, in a
criminal act where officer had
received an anonymous tip that there
was suspected drug activity at a site
known for prior drug transactions and
where such tip was corroborated by the
officer's own observations. People v.
Canton, 951 P.2d 907 (Colo. 1998).

Requests for information
during an investigatory stop of
vehicle. A police officer may request a
driver's license, vehicle registration,
and proof of insurance during a valid
traffic stop. People v. Rodriguez, 945
P.2d 1351 (Colo. 1997).

Officer's action did not
amount to investigatory stop where
officer merely approached parked
vehicle in which defendant was sitting
and identified himself as a police
officer. People v. Dickinson, 928 P.2d
1309 (Colo. 1996).

Retention of driver's license
for a brief period without issuance of
traffic citation. The authority of a
police officer to issue a traffic citation
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to the driver of a vehicle who is
impeding traffic does not cause all
other actions by the officer to be
constitutional violations. The court of
appeals incorrectly assumed that the
constitution requires that once a police
officer stops an individual, the officer
must either issue a traffic citation and
allow the individual to proceed on his
way or not take any action. Moody v.
Ungerer, 885 P.2d 200 (Colo. 1994).

Although some cases have
held that retention of a driver's license
is a factor in determining whether a
seizure has occurred, no court has held
that when an officer retains a license
the seizure is per se unreasonable and
the traffic stop becomes a violation of
the driver's constitutional rights.
Moody v. Ungerer, 885 P.2d 200 (Colo.
1994).

Reasonable suspicion is
based on the totality of
circumstances  known to the
government at the time of detention.
In the case of a drug interdiction, new,
expensive, unusually heavy luggage
with an unusually large lock, a
chemical odor, and no tags identifying
the owner destined to a drug source
city, constitutes reasonable suspicion.
People v. Ortega, 34 P.3d 986 (Colo.
2001).

During the course of an
investigatory stop, a police officer
may search those areas of the
passenger ~ compartment of an
automobile in which a weapon may be
placed or hidden. However, the officer
must possess a reasonable belief based
upon specific and articulable facts that
the suspect is dangerous and may gain
immediate control of weapons. People
v. Weston, 869 P.2d 1293 (Colo. 1994);
People v. Litchfield, 918 P.2d 1099
(Colo. 1996).

During the course of an
investigatory stop, a protective
search for weapons is permitted if
the officer has a reasonable basis to
suspect that the person might be
armed and dangerous, and
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defendant's action of putting his hand
behind his back as officers approached,
the officers' awareness that the area
was known for criminal activity, and
the officers' previous experience of
taking weapons from others in the area
made it reasonable for the officers to be
concerned about whether defendant
was reaching for a weapon, thus there
was no error in the officer's act of
frisking defendant. People v. Mack, 33
P.3d 1211 (Colo. App. 2001).

Defendant's passenger's
furtive gesture of bending over to
reach or hide something and
defendant's giving false name
warranted a reasonable belief by police
officer who made investigatory stop
that defendant was dangerous and
could gain immediate control of
weapon as required to make weapons
search of automobile passenger
compartment. People v. Cagle, 751
P.2d 614 (Colo. 1988), appeal
dismissed for want of a substantial
federal question, 486 U.S. 628, 108 S.
Ct. 2009, 100 L. Ed. 2d 597 (1988).

Pat-down search conducted
almost fifteen minutes after initial
stop of car was reasonable when
officer became concerned for his
safety. Defendant's retrieval of coat
from backseat of car and placement in
his lap after police intervention
justified search by police. People v.
Jackson, 948 P.2d 506 (Colo. 1997).

Action taken to avoid police
contact sufficient. Action which does
not amount to illegal conduct, but is
taken simply to avoid police contact, is
sufficient to support an investigatory
stop. People v. Thomas, 660 P.2d
1272 (Colo. 1983).

The defendant's physical
action in attempting to forcibly open
the trailer door and his obvious effort to
leave the scene constitute a sufficiently
particularized basis in fact for stopping
the defendant in order to briefly
investigate the circumstances of his
conduct. People v. Wells, 676 P.2d 698
(Colo. 1984).
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An individual's attempt to
avoid coming in contact with a police
officer does not, without more, justify
an investigative detention of the
individual. People v. Rahming, 795
P.2d 1338 (Colo. 1990); People v.
Padgett, 932 P.2d 810 (Colo. 1997).

Court properly determined
the officer made a proper
investigatory stop. The officer was
entitled to make an investigatory stop
when he observed the defendant at 3:30
am. in a dark area not usually
frequented by the public and where he
had never observed anyone before. In
addition, there had been burglaries in
the area in the last two weeks and the
defendant moved away toward a car
when the officer approached. These
facts in their totality led to a minimum
level of subjective suspicion that the
defendant, was, had, or would commit
a crime. People v. Rushdoony, 97 P.3d
338 (Colo. App. 2004).

Suspect's attempt to flee
from an officer, standing alone, fails
to amount to a reasonable suspicion of
criminal  activity to justify an
investigatory stop of the suspect.
People v. Archuleta, 980 P.2d 509
(Colo. 1999).

An  investigatory  stop
cannot be justified solely on the
reputation of past criminal activity in
a locality. A history of past criminal
activity in a locality does not justify
suspension of the constitutional rights
of everyone who may subsequently be
in that locality. People v. Padgett, 932
P.2d 810 (Colo. 1997); People wv.
Archuleta, 980 P.2d 509 (Colo. 1999);
Outlaw v. People, 17 P.3d 150 (Colo.
2001).

In order to characterize a
forceful encounter as an
investigatory stop, there must be the
existence of specific facts or
circumstances to show that the degree
of force used was a reasonable
precaution for the safety and protection
of the investigating officers. People v.
King, 16 P.3d 807 (Colo. 2001).
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Passenger's furtive gesture
of bending down in his automobile seat
after police officer signaled the
automobile to stop warranted a
reasonable belief that passenger had a
weapon in the automobile. Therefore,
the scope and character of the
automobile search was within the
proper scope of stop and search,
although further finding was needed as
to whether purpose of search was
reasonable. People v. Cagle, 688 P.2d
718 (Colo. 1984).

Authority to make search
without probable cause is limited in
the following manner: There must be
(@) some reason for the officer to
confront the citizen in the first place,
(b) something in the circumstances,
including the citizen's reaction to the
confrontation, must give officer reason
to suspect that the citizen may be
armed and, thus, dangerous to the
officer or others, and (c) the search
must be limited to a frisk directed at
discovery and  appropriation  of
weapons and not at evidence in general.
People v. Navran, 174 Colo. 222, 483
P.2d 228 (1971); People v. Martineau,
185 Colo. 194, 523 P.2d 126 (1974);
People v. Shackelford, 37 Colo. App.
317, 546 P.2d 964 (1976); People v.
Casias, 193 Colo. 66, 563 P.2d 926
(1977); People v. Sherman, 197 Colo.
442,593 P.2d 971 (1979).

There is an area of proper
police procedure in which an officer
having less than probable cause to
arrest nevertheless may detain an
individual temporarily for certain
purposes and not violate the
unreasonable search and seizure
limitation. This area the Colorado
supreme court has called the "stone
area". Stone v. People, 174 Colo. 504,
485 P.2d 495 (1971); People wv.
Marquez, 183 Colo. 231, 516 P.2d
1134 (1973); People v. Schreyer, 640
P.2d 1147 (Colo. 1982).

In the adoption of Crim. P.
41.1, the supreme court recognized that
there can be a seizure for some
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purposes when there is less than
probable cause involved. By that rule a
judge may enter an order allowing the
fingerprints of an individual to be
obtained when it is shown by an
affidavit (1) that a known criminal
offense has been committed, (2) that
there is reason to suspect that the
individual is connected with the
perpetration of a crime, and (3) that the
individual's fingerprints are not in the
files of the applying agency. Stone v.
People, 174 Colo. 504, 485 P.2d 495
(1971).

Trial court properly
suppressed evidence seized during
search of defendant when fact that
defendant ran in opposite direction
from companions did not satisfy
constitutional requirement of
reasonable suspicion for an
investigatory stop and scope of
resulting search exceeded a pat down
for weapons. People v. Wilson, 784
P.2d 325 (Colo. 1989).

There was nothing unusual
in an individual slipping on an icy
sidewalk and the facts did not rise to
the level of an articulable and specific
basis in fact that the two men were
committing, had committed, or were
about to commit a crime. Under the
totality of the circumstances, the facts
known to the officers at the time of the
intrusion did not satisfy the threshold
constitutional test for reasonable
suspicion. People v. Padgett, 932 P.2d
810 (Colo. 1997).

Reasonableness of
protective search. In determining the
reasonableness of a search in the
situation where the search is not full
blown but is rather just a protective
search for weapons, the inquiry is a
dual one: (1) Was the officer's action
justified at its inception, and (2) was
the search reasonably related in scope
to the circumstances which justified the
interference in the first place? People v.
Burley, 185 Colo. 224, 523 P.2d 981
(1974).

Where the danger to the
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police officers was still present at the
time the search was initiated, the
immediate search for weapons was
reasonable.  People v. Burley, 185
Colo. 224, 523 P.2d 981 (1974).

The permissible scope of the
weapons search is limited by its
purpose. People v. Casias, 193 Colo.
66, 563 P.2d 926 (1977).

In order to uphold the stop
and frisk as reasonable, both the initial
confrontation and the subsequent
search must have been prompted by the
officers' reliance on particular facts,
rather than on inarticulable hunches,
and the scope of the frisk must be
limited to that necessary for the
discovery of weapons.  People v.
Shackelford, 37 Colo. App. 317, 546
P.2d 964 (1976).

When an officer is justified in
believing that the individual whose
suspicious behavior he is investigating
at close range is armed and presently
dangerous to the officer or to others, he
may conduct a limited protective search
for concealed weapons. People v.
Vincent, 628 P.2d 107 (Colo. 1981).

Where police officers have
reasonable suspicion to stop and
temporarily detain the driver of an
automobile and are  cautioned
beforehand that he might be armed, a
contemporaneous, cursory examination
for a weapon in the area of the driver's
seat is reasonably related in scope and
character to ensuring the officers' safety
during the period of detention. People
v. Lewis, 659 P.2d 676 (Colo. 1983).

Where passenger placed an
indeterminate object under automobile
seat in response to police encounter and
where suspects were observed near the
site of possible criminal activity soon
after such activity, protective search of
automobile was justified. People v.
Melgosa, 753 P.2d 221 (Colo. 1988).

An officer's examination of
the map pocket located in the driver's
side door of an automobile and the
contents of the baggies contained
therein  did not exceed the
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constitutionally permissible limits of a
protective search for a weapon. People
v. Weston, 869 P.2d 1293 (Colo. 1994).

Protective search for
weapons satisfies constitutional
requirements as long as the intrusion is
reasonably related to neutralizing the
risk of physical harm confronting the
officer during the investigatory stop.
People v. Ratcliff, 778 P.2d 1371
(Colo. 1989).

Where police officer and
detective testified that they did not
consider individuals at residence to be a
threat and that the situation was not one
in which they were in danger or in
which unknown individuals were
throughout the residence, officers'
actions were inconsistent with a
protective search. People v. Walter,
890 P.2d 240 (Colo. App. 1994).

Protective search of
defendant's car was not reasonable
since it was not necessary to protect his
own safety since he was in handcuffs
and no longer had access to the car or
its contents nor was it established that
the search was necessary to protect the
safety of the police officers. People v.
Simmons, 973 P.2d 627 (Colo. App.
1998).

Root function of
"articulable suspicion" requirement
as a condition to the reasonableness of
a frisk or pat-down has not been to
hamstring officers facing dangerous
street situations, but rather, it has been
to establish a basis for post hoc judicial
review to insure that the weapons frisk
is not used as a substitute for a search
incident to arrest or as a means of
evading the normal warrant and
probable cause requirements of the
state and federal constitutions. People
v. Casias, 193 Colo. 66, 563 P.2d 926
(2977).

When officers may go
beyond exterior frisk. Only when
some reasonable basis for believing
that a weapon may be contained in the
clothing, or that an exterior frisk will
not be availing in detecting some
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specific weapon, is the further intrusion
of reaching into the pockets or other
areas of clothing permitted. People v.
Casias, 193 Colo. 66, 563 P.2d 926
(1977).

It is reasonable for a police
officer conducting a legal search of
premises for narcotics to "frisk™ or "pat
down" the occupants of the house as
well as those coming into the house for
weapons in order to protect himself and
his fellow officers from the use of such
weapons. In connection with such a
search, the officer could ask the
defendant to remove his hand from his
pocket, and if, when the defendant took
his hand from his pocket, he held
syringes in his hand, the seizure would
be justified under the "plain view"
doctrine and the subsequent search of
the defendant would be valid as
incident to his arrest. People v. Noreen,
181 Colo. 327, 509 P.2d 313 (1973).

But where search beyond
scope of permissibility. If a police
officer reached into the defendant's
back pocket to find out what was there,
and discovered syringes and drug, the
search and seizure would be invalid as
beyond the scope of a permissible frisk,
for such a search is limited in scope to
a pat down or frisk of the clothing for
assaultive weapons and not for
evidence in general. People v. Noreen,
181 Colo. 327, 509 P.2d 313 (1973).

During  protective  frisk,
closed container recovered from
suspect could not be opened by officer
unless specific and articulable facts
support a reasonable suspicion that the
closed container posed a danger to
officer and to others. People v. Ratcliff,
778 P.2d 1371 (Colo. 1989).

Trooper's pat-down search
of defendant, conducted under
trooper's own  “officer safety
practice”™ was not a constitutionally
reasonable search. People v. Berdahl,
2012 COA 179, P.3d__.

A protective search of an
automobile is justified only by the
need to protect those present and is
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therefore limited to those areas in
which a weapon may be placed or
hidden. People v. Weston, 869 P.2d
1293 (Colo. 1994).

Officer conducting protective
frisk is permitted to make a cursory,
plain view examination of any object
seized in order to determine whether it
indeed is a weapon or other dangerous
instrument. People v. Ratcliff, 778 P.2d
1371 (Colo. 1989).

Officers  conducting a
protective search of an auto are
entitted to make a cursory
examination of any  objects
discovered during the search of the
passenger compartment in order to
assure themselves that the objects are
not dangerous. People v. Weston, 869
P.2d 1293 (Colo. 1994).

Police protective search of
passenger compartment of vehicle
justified. People v. Brant, 252 P.3d 459
(Colo. 2011).

Applying the "plain feel"
doctrine, police properly seized
evidence discovered in cloth glove.
People v. Brant, 252 P.3d 459 (Colo.
2011).

Search of trunk did not
constitute  valid  protective or
inventory search where police only
temporarily detained the rental vehicle
and where the driver was to retain
control over the vehicle and drive the
vehicle to the police station for the
purpose of confirming that the driver
had lawful possession of the vehicle.
People v. Litchfield, 918 P.2d 1099
(Colo. 1996).

Where the detention and
search of the defendant exceeded the
constitutional limits of an
investigatory stop, the strip search of
the defendant must be justified either as
a search incident to a lawful arrest or as
a search within the scope of the
defendant's voluntary consent. People
v. Lingo, 806 P.2d 949 (Colo. 1991).

Ordering driver to get out
of vehicle during traffic stop. It is not
an unlawful search or seizure during a
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lawful traffic stop for a police officer
who reasonably suspects a motorist of
violating traffic laws to order the
motorist to get out of the vehicle and
walk to the rear or to some other nearby
place to ensure the officer's safety
while he investigates suspected traffic
violation. People v. Carlson, 677 P.2d
310 (Colo. 1984).

Stopping a defendant's
vehicle to arrest a passenger was
constitutionally permissible.
Therefore, drugs possessed by the
defendant that the police officers found
in the vehicle were the fruit of a lawful
search incident to the arrest of the
defendant's passenger, and not the fruit
of an unlawful seizure. People v.
Taylor, 41 P.3d 681 (Colo. 2002).

Police officers had
reasonable and articulable basis for
suspecting criminal activity and
initiating a valid investigatory
detention, and had a reasonable basis
for expanding the scope of the
detention for the limited purpose of
determining whether the defendant
was reaching for a weapon. Facts
presented to police that defendant paid
for four one-way airline tickets to
"source city" for illicit drugs with
currency in small denominations and
hesitated in providing surnames of
passengers were consistent with a drug
courier profile. Such profile was
confirmed by the police upon observing
the defendant and his companions
arrive at the airport with only carry-on
baggage. Upon the officers' request for
identification the defendant's conduct
caused the police to be concerned that
the defendant was reaching for a
weapon. In addition, the officers
believed defendant was the subject of
an outstanding warrant.  People v.
Perez, 852 P.2d 1297 (Colo. App.
1992).

Limited seizure aimed
solely at neutralizing any threat to
officer or citizen is justified and
conduct raises reasonable suspicion
where officer is engaged in a valid
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search or arrest and a third party walks
into the scene, refuses to show his
hands upon request, and makes a
furtive gesture. People v. Hardrick, 60
P.3d 264 (Colo. 2002).

Circumstances, taken as a
whole, justify officer's stop of
defendant: Drugs were found at the
scene, thus increasing the risk of
violence; occupants of the residence
were not cooperative; and defendant
did not comply with officer's attempts
to ensure defendant was not a safety
threat. People v. Hardrick, 60 P.3d 264
(Colo. 2002).

Search and seizure incident
to lawful arrest is lawful. People v.
Hively, 173 Colo. 485, 480 P.2d 558
(1971); People v. Weinert, 174 Colo.
71, 482 P.2d 103 (1971); People v.
Boileau, 36 Colo. App. 157, 538 P.2d
484 (1975).

A reasonable search may be
made in the place where a lawful arrest
occurs in order to find and seize articles
connected with a crime as the fruits
thereof, or as the means by which it
was committed. Hernandez v. People,
153 Colo. 316, 385 P.2d 996 (1963).

Where the arrest is legal, a
search is not violative of the state and
federal constitutions regarding
unreasonable search and seizure where
circumstances justifying the arrest were
also those furnishing probable cause for
the search. People v. Clark, 173 Colo.
129, 476 P.2d 564 (1970); People v.
Noreen, 181 Colo. 327, 509 P.2d 313
(1973).

Where there was probable
cause to make the warrantless arrests,
the contemporary warrantless searches
of the defendants and a U-Haul van
were lawful. People v. Nanes, 174
Colo. 294, 483 P.2d 958 (1971).

Opening of "tin-foil" package
found in narcotics suspect's pocket held
valid as search incident to lawful arrest.
People v. Casias, 193 Colo. 66, 563
P.2d 926 (1977).

A search incident to an arrest,
for which police officers had no
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statutory authority but which was
constitutionally correct, as the officers
had probable cause, is not an unlawful
seizure. People v. Wolf, 635 P.2d 213
(Colo. 1981).

Arresting officers are entitled
to conduct a thorough search of a
defendant's person at the time of his
custodial arrest and to seize any
contraband they discover, even though
it is not related to the crime for which
defendant was initially arrested. People
v. Harfmann, 633 P.2d 500 (Colo. App.
1981).

Such a search requires no
independent justification, such as a
reasonable suspicion or belief that the
defendant might be armed or in
possession of contraband. People v.
Tottenhoff, 691 P.2d 340 (Colo. 1984);
People v. Bischofberger, 724 P.2d 660
(Colo. 1986); People v. Ratcliff, 778
P.2d 1371 (Colo. 1989).

A search incident to the arrest
of a minor was valid where the sheriff's
deputy had probable cause to make the
arrest. People in Interest of S.J.F., 736
P.2d 29 (Colo. 1987).

Search incident to lawful
arrest for driving without a license is
constitutional. People v. Meredith, 763
P.2d 562 (Colo. 1988).

A search of the passenger
compartment of a motor vehicle is
valid if (1) there has been a lawful
custodial arrested and (2) the person
arrested was an occupant or a recent
occupant of the vehicle. People v.
Savedra, 907 P.2d 596 (Colo. 1995).

Open bed of pickup truck is
subject to an incidental search.
People v. Barrientos, 956 P.2d 634
(Colo. App. 1997).

A vehicle passenger
compartment search incident to
arrest is valid even if the defendant is
transported from the scene prior to
the conclusion of the search. People v.
Graham, 53 P.3d 658 (Colo. App.
2001).

Search of a backpack at
police station was justified by lawful
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arrest and prompt conveyance of
defendant to police station. People v.
Boff, 766 P.2d 646 (Colo. 1988).

Search  of  defendant's
backpack was lawful since it was a
search of a container near the
defendant incident to arrest. The U.S.
supreme court's decision in Arizona v.
Gant, 556 U.S. 332 (2009), applies only
to vehicle searches not a search of a
person. People v. Marshall, 2012 CO
72,289 P.3d 27.

Distinction  between an
inventory search and a broad
evidentiary search is a question of fact
under the circumstances of the
particular case. People v. Taube, 864
P.2d 123 (Colo. 1993).

Where there are dual
purposes for an arrest and search,
the trial court must determine whether
the purpose of the arrest is a mere
pretext intended to validate an
otherwise invalid search. Where the
officer had information that drugs were
located in the defendant's trunk and the
officer found the drugs after arresting
the defendant on a traffic stop and
conducting an inventory search of the
car, the trial court was required to
determine whether the arrest and
resulting inventory search were a
pretext for conducting an investigatory
search. People v. Hauseman, 900 P.2d
74 (Colo. 1995) (interpreting the fourth
amendment to the U.S. Constitution).

When an officer reasonably
applies written policy and unwritten
routine procedures in deciding to
conduct an inventory search, the search
is not pretextual. People v. Gee, 33
P.3d 1252 (Colo. App. 2001).

The decision to impound
defendant's car was in accordance
with standardized police procedure,
thus the impoundment and inventory
did not violate defendant's right to be
free from unreasonable search and
seizure. People v. Milligan, 77 P.3d
771 (Colo. App. 2002).

The cocaine in defendant's
fanny pack inevitably would have been
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discovered during an inventory of his
vehicle, accordingly, the trial court did
not err in denying defendant's motion
to suppress this evidence. People v.
Milligan, 77 P.3d 771 (Colo. App.
2002).

But search incident to
unlawful incarceration invalid.
Where, under the circumstances of the
case, the incarceration was illegal and
unjustified, since the accused had funds
to post the only bond that the officer
could require, the search incident to the
incarceration was also invalid. People
v. Overlee, 174 Colo. 202, 483 P.2d
222 (1971).

Search may include area
under accused's immediate control.
The right to search and seize without a
search warrant incident to a lawful
arrest extends to things under the
accused's immediate control, and, to an
extent depending on the circumstances
of the case, to the place where he is
arrested. People v. Vigil, 175 Colo.
421, 489 P.2d 593 (1971).

An arresting officer has an
incidental right to make a
contemporaneous search of the person
arrested and of things under his control,
for weapons by which his escape might
be effected or the officer's safety or life
endangered. Roybal v. People, 166
Colo. 541, 444 P.2d 875 (1968).

There is ample justification
for a search of the arrestee's person and
the area "within his immediate control"
-- construing that phrase to mean the
area from within which he might gain
possession of a weapon or destructible
evidence. People v. Vigil, 175 Colo.
421, 489 P.2d 593 (1971).

The lawful arrest of a person
justifies a contemporaneous warrantless
search of the person and the
immediately surrounding area. People
v. Henry, 631 P.2d 1122 (Colo. 1981);
People v. Clouse, 859 P.2d 228 (Colo.
App. 1992).

Prosecution can show the
search was contemperaneous to the
arrest and limited to an area

163



immediately around the arrestee. This
search was lawful because the court
found there was a continuing and
ongoing search of the nightstand that
was within the area immediate to the
arrestee after the arrest. People v.
Gothard, 185 P.3d 180 (Colo. 2008).

Scope of  warrantless
evidentiary search incident to arrest
is limited to evidence related to offense
for which arrest is made. In re People
in Interest of B.M.C., 32 Colo. App. 79,
506 P.2d 409 (1973).

In a search conducted
incident to warrantless arrest, the
arresting officers have authority to
search for instrumentalities or evidence
of the specific crime for which they had
probable cause to arrest. People v.
Valdez, 182 Colo. 80, 511 P.2d 472
(1973).

Search not unreasonable
where officer reasonably believed
offense committed. A search and
seizure involved was not unreasonable
when the officer conducting it had a
probable and reasonable belief that an
offense had been committed. Hopper
v. People, 152 Colo. 405, 382 P.2d 540
(1963).

Search of passenger's purse
lawful when search of vehicle
incident to lawful arrest of driver.
People v. McMillon, 892 P.2d 879
(Colo. 1995); People v. Kirk, 103 P.3d
918 (Colo. 2005).

Searching the call history of
a cell phone found on arrestee's
person is a lawful search incident to
arrest. The officer searched the
phone's call history for evidence of the
crime, in this case, to confirm that
defendant had called the
co-conspirator. People v. Taylor, 2012
COA91, P3d_.

The question of whether the
search of the car was incident to
arrest was not properly before the
court, and the court declined to address
it since it was not raised at the trial
court level. People v. Thomas, 853 P.2d
1147 (Colo. 1993).
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People need not show that
handcuffed arrestee was physically
able to reach exact place searched at
exact second searched. People v.
Hufnagel, 745 P.2d 242 (Colo. 1987).

Where warrantless entry
and arrest are based on probable
cause and search warrant is issued
subsequent to the entry and arrest,
the evidence seized is not inadmissible
because of the warrantless entry and
arrest. People v. Vaughns, 175 Colo.
369, 489 P.2d 591 (1971).

Scope of search incident to
arrests for minor offenses. When
persons are arrested for minor traffic
violations or minor municipal offenses,
the instrumentalities or evidence of
such crimes are minimal or nonexistent,
and thus the scope of a search incident
to such a warrantless arrest would be
quite limited. People v. Valdez, 182
Colo. 80, 511 P.2d 472 (1973).

However, even though a
person may not be subject to a
custodial arrest for possessing one
ounce or less of marihuana in violation
of § 18-18-406, the non-custodial arrest
of such a person may permit not only a
search for weapons, but also an
extensive search for the
instrumentalities of the crime. People v.
Bland, 884 P.2d 312 (Colo. 1994).

Scope of inventory search
conducted pursuant to protective
custody is limited by the privacy
interest of the detainee and any
closed containers must be set aside
and a warrant obtained before they
may be opened. However, in an
inventory search pursuant to an arrest,
the searching officer may completely
search all of the arrestee's belongings,
including closed containers. People v.
Carper, 876 P.2d 582 (Colo. 1994).

Police station, immediately
following arrest, is not too remote
from the place of arrest in a search and
seizure case. Baca v. People, 160 Colo.
477, 418 P.2d 182 (1966); Glass v.
People, 177 Colo. 267, 493 P.2d 1347
(1972).
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Modern police practice calls
for a thorough search at the station
house of any person who is taken into
custody as well as the "frisking" which
takes place at the moment of arrest.
Such searches are not unreasonable;
they are an integral part of efficient
police procedure. Baca v. People, 160
Colo. 477, 418 P.2d 182 (1966);
Roybal v. People, 166 Colo. 541, 444
P.2d 875 (1968).

Where, after her arrest, the
defendant was transported immediately
to police headquarters so that a female
matron might conduct the search
according to police regulations, the
substantially contemporaneous search
was made incident to a lawful arrest.
People v. Vaughns, 182 Colo. 328, 513
P.2d 196 (1973).

Search preceding arrest
cannot be justified as incident to
arrest. When the search and seizure
preceded the arrest, and the officers
intended by the entry and search to
secure evidence upon which to
predicate the subsequent arrest, such a
search is not incident to the arrest, but
rather the arrest is in truth incident to
the search. The search cannot be
justified by what it turned up and is
illegal. Wilson v. People, 156 Colo.
243,398 P.2d 35 (1965).

Where officers who used
invalid search warrant to obtain entry to
living quarters had no probable cause
for arrest of occupant until they
unlawfully entered his quarters, search
of premised could not be justified as
incident to arrest of occupant, whom
officers allegedly observed, upon
entering quarters, in act of committing
crime of illegally possessing narcotics.
Brown v. Patterson, 275 F. Supp. 629
(D. Colo. 1967), affd, 393 F.2d 733
(10th Cir. 1968).

Unless search and arrest
are nearly simultaneous. The arrest
need not precede the search where the
two acts (search and arrest) are nearly
simultaneous and constitute for all
practical purposes one transaction.
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People v. Drumright, 172 Colo. 577,
475 P.2d 329 (1970).

Right to search motor
vehicle independent of right to arrest
driver. The right to search a motor
vehicle may exist independently of the
right to arrest a driver or occupant.
People v. Meyer, 628 P.2d 103 (Colo.
1981).

Officers not required to
ignore evidence in plain view. Police
officers standing in a place where they
have every right to be are not required
to close their eyes to evidence in plain
view; and the sight of such evidence
can properly form the basis for a
determination of probable cause to
make an arrest. People v. Baird, 172
Colo. 112, 470 P.2d 20 (1970); People
v. Boileau, 36 Colo. App. 157, 538
P.2d 484 (1975).

If an officer sees the fruits of
crime--or what he has good reason to
believe to be fruits of crime--lying
freely exposed on a suspect's property,
he is not required to look the other way
or disregard the evidence his senses
bring him. Marquez v. People, 168
Colo. 219, 450 P.2d 349 (1969).

Where the evidence was
voluntarily put on the table in front of
the sheriff passing as a buyer, there was
no search involved which could be said
to be unreasonable. Patterson v. People,
168 Colo. 417, 451 P.2d 445 (1969).

Being legitimately on the
property, police officers are entitled to
seize any stolen items which are in
plain view. Blincoe v. People, 178
Colo. 34, 494 P.2d 1285 (1972); People
v. Billington, 191 Colo. 323, 552 P.2d
500 (1976).

Under the plain view rule,
where the officer would have been
entitled to seize the check stubs and
sheets of paper at the time of the
search, the officer did not act
unconstitutionally in  making the
seizure at a later time, away from the
premises, when examining the papers
which  were  properly  recovered
pursuant to authorization from the
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defendant. People v. Billington, 191
Colo. 323, 552 P.2d 500 (1976).

If a police officer observes
illegal activity inside a defendant's
apartment by looking through the living
room window from a common entrance
or similar  passageway, those
observations do not constitute a search.
People v. Donald, 637 P.2d 392 (Colo.
1981).

A warrantless seizure does
not offend the fourth amendment as
long as the incriminating character
of an item is immediately apparent
and the officer seizing it is lawfully
located in a place from which the
officer can both plainly see and
lawfully access it. People v. Koehn,
178 P.3d 536 (Colo. 2008).

Although items seized were
not within the scope of a valid search
warrant, the pants pocket and kitchen
cabinet were places that could contain
guns or bullets for which a search was
validly authorized. People v. Koehn,
178 P.3d 536 (Colo. 2008).

Plain view doctrine
provides that no warrant is needed to
seize evidence in plain view which
police or similar public officials see
while  conducting a legitimate
investigation of criminal activity.
People v. Gurule, 196 Colo. 562, 593
P.2d 319 (1978).

A well-defined exception to
the rule (that warrantless searches and
seizures are presumptively invalid) is
the plain view doctrine, which holds
that a warrant is not required to seize
items discovered in plain view while
conducting a legitimate investigation of
criminal activity. People v. Harding,
620 P.2d 245 (Colo. 1980).

Warrantless search
permissible under plain view doctrine
where officer entered under exigent
circumstances and with the permission
of apartment manager who had
appearance of authority to consent to
search and the contraband was
inadvertently discovered. People v.
Berow, 688 P.2d 1123 (Colo. 1984).
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Evidence seized under plain
view exception can be photographed
and measured. There is no reason for
requiring the police to obtain a search
warrant to photograph and measure, as
part of an ongoing investigation,
evidence which they lawfully seize
under the plain view exception. People
v. Reynolds, 672 P.2d 529 (Colo.
1983); People v. Reger, 731 P.2d 752
(Colo. App. 1986).

Warrantless  search  valid
under plain view exception when police
officer  entered under  exigent
circumstances and had knowledge of
facts establishing reasonable nexus
between drug bindle and criminal
activity. People v. Martin, 806 P.2d 393
(Colo. App. 1990).

The plain view doctrine
permits a law enforcement officer to
seize evidence that is plainly visible
if. (1) Initial intrusion into the
premise was legitimate; (2) officer
had a reasonable belief that the
evidence was incriminating; and (3)
officer had a lawful right to access
the object. In this case, exigent
circumstances justified the officer's
presence in the hotel room satisfying
the first criteria. Also, the officer
observed the clear baggie that appeared
to contain methamphetamine, so the
incriminating nature of the evidence
was apparent, giving the officer the
right to seize it. People v. Gothard, 185
P.3d 180 (Colo. 2008).

Consent to entry of a
residence for the purpose of inquiry
constitutes a valid intrusion for the
purposes of the plain view doctrine.
Police officers may constitutionally
knock at the entrance to a residence and
seek permission to enter for the purpose
of inquiry and, if the occupant validly
consents, the officers may enter.
People v. Milton, 826 P.2d 1282 (Colo.
1992).

Consent given to police
officers to enter a residence for the
purposes of inquiry does not justify
otherwise impermissible searches or
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seizures, but such consent may support
seizure of evidence falling within the
plain view doctrine. People v. Milton,
826 P.2d 1282 (Colo. 1992).

The mere observation by
government officials of that which is
plainly visible to anyone does not
constitute a search for constitutional
purposes. Hoffman v. People, 780 P.2d
471 (Colo. 1989).

Plain view doctrine did not
apply where marihuana pipe was not
visible to officer until after he was
standing in the living room without
invitation. People v. O'Hearn, 931 P.2d
1168 (Colo. 1997).

The plain feel doctrine is an
exception to the warrant
requirement that is met when an
officer lawfully pats down a suspect's
clothing and feels an object whose
contour or mass makes its identity
immediately apparent. If the object is
contraband, the warrantless seizure is
justified in the same manner as in a
plain view context. When the officer
immediately recognized a pipe during a
pat-down search, he was entitled to
remove the item and seize it upon
determining it was contraband. People
v. Rushdoony, 97 P.3d 338 (Colo. App.
2004).

Officer's warrantless entry
into  trailer under emergency
doctrine was proper and warranted
admission of evidence in plain view in
subsequent drug and  homicide
prosecutions. People v. Reger, 731 P.2d
752 (Colo. App. 1986).

The presence of a burning
building clearly created an exigent
circumstance  that  justified a
warrantless entry by fire officials to
extinguish the blaze and warranted
seizure of evidence in plain view.
People v. Harper, 902 P.2d 842 (Colo.
1995).

Plain  view seizure is
permissible where: (1) There is a prior
valid intrusion; (2) discovery of the
evidence is inadvertent; and (3) the
object in plain view possesses a readily
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apparent incriminating nature. People
v. Harper, 902 P.2d 842 (Colo. 1995).

Factors applied in People v.
Dumas, 955 P.2d 60 (Colo. 1998).

Police may seize evidence in
plain view if: (1) The initial police
intrusion onto the premises was
legitimate; (2) the police had a
reasonable belief that the evidence
seized was incriminating; and (3) the
police had a lawful right of access to
the object. People v. White, 64 P.3d
864 (Colo. App. 2002).

The plain view exception
applies to items in open drawers so
long as the officer did not pick up or
move the object before he or she
noticed its incriminating character or
open or move the dresser drawer and he
or she had lawful access to the object.
People v. Bostic, 148 P.3d 250 (Colo.
App. 2006).

Rationale behind the plain
view exception to the warrant
requirement is that, where the police
inadvertently come upon evidence
during the course of an otherwise
lawful search, it would be a needless
inconvenience and possibly dangerous
to require a warrant for the seizure of
such evidence. People v. Stoppel, 637
P.2d 384 (Colo. 1981).

Inadvertence requirement.
So long as the police do not have
probable cause to believe the evidence
in plain view would be present, and the
evidence is observed in the course of an
otherwise  justified  search, the
inadvertence requirement for a valid
warrantless search under the plain view
doctrine is met. People v. Stoppel, 637
P.2d 384 (Colo. 1981); People v.
Clements, 661 P.2d 267 (Colo. 1983).

When the terms of a search
warrant allowed officers to enter a
bedroom to measure its dimensions, the
discovery of a jar of bullets on the
dresser was inadvertent because there
was no probable cause to believe a jar
of bullets would be found. People v.
Cummings, 706 P.2d 766 (Colo. 1985).

Where police search for
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bloodstained rags in the garage was
valid under the terms of the search
warrant, the discovery of a rifle meets
the inadvertence requirement when
the rifle was found in a place which
might have contained the bloodstained
rags. People v. Cummings, 706 P.2d
766 (Colo. 1985).

Reasonable suspicion short
of probable cause will justify the
superficial scrutiny of an object seen in
plain view during the course of a valid
search of a defendant's premises.
People v. Torand, 633 P.2d 1061 (Colo.
1981).

Evidence in plain view
seized during protective search.
Seizure of items which are in plain
view during a legitimate protective
search is constitutional where suspects
were stopped in area of criminal
activity, where crime tools and possibly
stolen items were found in automobile,
and where suspect attempted to conceal
something under automobile seat, thus
providing officer with probable cause
to believe that he had come upon
incriminating evidence. People .
Melgosa, 753 P.2d 221 (Colo. 1988);
People v. Smith, 13 P.3d 300 (Colo.
2000).

Threshold  question in
determining whether a person has
been subjected to unreasonable
governmental conduct is whether the
person had a reasonable expectation
of privacy in the area or item
searched or seized. This involves
weighing whether (1) the person
exhibited a subjective expectation of
privacy in the area or item and, if so (2)
whether society recognizes such an
expectation as reasonable. People v.
Carper, 876 P.2d 582 (Colo. 1994).

No legitimate expectation of
privacy where defendant was sitting in
apartment facing open door which led
to hallway of complex which allowed
officers to view defendant without
entering apartment. People v. Harris,
797 P.2d 816 (Colo. App. 1990).

Escaped probationer had
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no reasonable expectation of privacy
when authorities searched the residence
of his parolee brother and found illegal
drugs and a deadly weapon belonging
to defendant, even when defendant only
stayed in brother's residence
occasionally. People v. Brown, 250
P.3d 718 (Colo. App. 2010).

No reasonable expectation
of privacy exists in a conversation
that can be heard without the aid of
a listening device by persons lawfully
present. People v. Hart, 787 P. 2d 186
(Colo. App. 1989).

There is no expectation of
privacy of objects in plain view.
People v. Stoppel, 637 P.2d 384 (Colo.
1981).

No expectation of privacy in
physical traits. A driver of a motor
vehicle has no legitimate expectation of
privacy in his physical traits and
demeanor that are in the plain sight of
an officer during a valid traffic stop.
People v. Carlson, 677 P.2d 310 (Colo.
1984).

Where detainee voluntarily
discloses the contents of his pocket to
officer conducting an inventory
search, detainee has not manifested a
subjective expectation of privacy in
the contents of his pocket, therefore,
conduct of officer in removing a bindle
from the detainee's pocket and opening
it did not constitute a search or seizure
for the purposes of fourth amendment
analysis. People v. Carper, 876 P.2d
582 (Colo. 1994).

Unique nature of drug
bindle infers contraband contents
without any reasonable expectation of
privacy so that opening of bindle
lawfully seized under plain view
exception was permissible. People v.
Martin, 806 P.2d 393 (Colo. App.
1990).

Officer may look into
automobile. To look into an
automobile is not a violation of law,
and an officer has the right to shine a
flashlight into a car. People v. Ramey,
174 Colo. 250, 483 P.2d 374 (1971).
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Where police officer
approached parked van in which
defendant was seated, acting
suspiciously, he had a right to flash his
light inside, and marijuana which he
saw in the van and seized was
admissible against defendant. People v.
Shriver, 186 Colo. 405, 528 P.2d 242
(1974).

When an officer legitimately
makes an investigatory stop of a
vehicle, he may look through a car
window and use a flashlight in
observing objects lying inside the
vehicle. People v. Henry, 631 P.2d
1122 (Colo. 1981).

It is not against the law for a
police officer to look inside a car, nor
to use a flashlight to do so. People v.
McCombs, 629 P.2d 1088 (Colo. App.
1981).

And may use flashlight in
darkened room. Fact that police
officer used his flashlight to observe
the items in a darkened room does not
in and of itself alter the application of
the plain view doctrine. People v.
Boileau, 36 Colo. App. 157, 538 P.2d
484 (1975).

Avrticles in plain view inside
automobile can be seized. Where
articles similar to those reported taken
in a burglary are in plain view when an
officer shines his flashlight into a car,
they can be seized. People v. Ramey,
174 Colo. 250, 483 P.2d 374 (1971).

And officers may
thoroughly search such automobile.
Once the officers have seen the suspect
articles which are in plain view, they
have the right thoroughly to search the
car. People v. Ramey, 174 Colo. 250,
483 P.2d 374 (1971).

Plain view exception applies
to contraband in defendant's home
observed by officers wusing a
flashlight to view inside defendant's
residence. Officers who were lawfully
on defendant's porch when defendant
left front door open could use
flashlights to peer into the home. The
fact that the officers used their
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flashlights to see inside defendant's
home did not transform their plain view
observations into an illegal search
because, had it been daylight, the
contraband on the table inside the home
would have been plainly visible to the
officers. People v. Glick, 250 P.3d 578
(Colo. 2011).

But mere fact that package
is in plain view does not
automatically warrant intrusion into
its contents. People v. Casias, 193
Colo. 66, 563 P.2d 926 (1977).

Seizure of a plastic bag and
its contents falls within the plain
view exception of the warrant
requirement. Officer's view of the
drugs was not obscured by the
container because the drugs were
clearly visible through the plastic bag,
and it was "immediately apparent” to
the officer that the bag contained a
controlled substance. People v.
Hammas, 141 P.3d 966 (Colo. App.
2006).

Auto map pocket is not a
closed container. An officer may
therefore lawfully examine the contents
of the map pocket in the course of a
protective search. When a container is
not closed or is transparent, the
container supports no reasonable
expectation of privacy and its contents
can be said to be in plain view. People
v. Weston, 869 P.2d 1293 (Colo. 1994).

Evidence discovered during
inventory search of defendant's van
was admissible in the absence of
showing that police acted in bad faith
or for sole purpose of investigation.
Colo. v. Bertine, 479 U.S. 367, 107 S.
Ct. 738, 93 L. Ed. 2d 739 (1987).

Evidence discovered in
vehicle admissible when found
pursuant to a valid inventory search.
Pineda v. People, 230 P.3d 1181 (Colo.
2010).

Certain restrictions have
been placed upon plain view doctrine
in order to protect private citizens from
general warrantless seizures being
carried out under the guise of a plain
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view discovery: first, the police must
be in a place where they are
legitimately entitled to be; second,
police cannot use the plain view
doctrine as a pretext for a warrantless
seizure of evidence they expect to
uncover in their search; third, the
officer seizing the evidence must have
good reason to believe that the exposed
item is incriminating  evidence,
although it need not be illegal per se.
People v. Gurule, 196 Colo. 562, 593
P.2d 319 (1978); People v. Harding,
620 P.2d 245 (Colo. 1980); People v.
Stoppel, 637 P.2d 384 (Colo. 1981).

A plain view seizure is
permissible under the following
circumstances: There must be a prior
valid intrusion; the discovery of the
evidence must be inadvertent; and the
officer must have reasonable cause to
believe that the exposed item is
incriminating. People v. Hearty, 644
P.2d 302 (Colo. 1982); People v.
Cummings, 706 P.2d 766 (Colo. 1985);
People v. Lillie, 707 P.2d 1043 (Colo.
App. 1985).

While it is required that for a
plain view seizure to be permissible the
officer must have present knowledge of
facts that establish a nexus between the
article to be seized and criminal
behavior, the criminal behavior need
not relate to the criminal activity that
brought the officers onto the premises.
People v. Lillie, 707 P.2d 1043 (Colo.
App. 1985).

Property was properly seized
under the plain view doctrine even
though it was not contraband, given the
disarray of the residence, the character
and variety of the property, and the fact
that a rifle was found containing an
address label that did not match the
name and address of any of the persons
known to occupy the residence. People
v. Lillie, 707 P.2d 1043 (Colo. App.
1985).

Factors  establishing a
"nexus' between the evidence seized
and criminal behavior. In order to
seize evidence discovered in "plain
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view", but not described in the warrant,
there must be a "nexus" between the
evidence and criminal behavior.
Factors relevant to this determination
are: (1) Whether the items seized are
similar to items described in the
warrant; (2) whether the quantity and
placement of the property renders it
unlikely that the property is on the
premises for ordinary use; and (3)
whether persons on the scene can offer
information concerning the property.
People v. Franklin, 640 P.2d 226 (Colo.
1982); People v. Salazar, 715 P.2d
1265 (Colo. App. 1985), cert. denied,
744 P.2d 80 (Colo. 1987).

Police were justified in
seizing 13 guns, a large quantity of
suspected drugs, and other items during
search of defendant's premises where
the search warrant police officers were
executing described similar items,
where some of the items were known to
be stolen, and where the amount and
location of the items were suspicious.
People v. Salazar, 715 P.2d 1265 (Colo.
App. 1985), cert. denied, 744 P.2d 80
(Colo. 1987).

Plain view alone is never
enough to justify warrantless seizure of
evidence. People v. Harding, 620 P.2d
245 (Colo. 1980).

A "plain view" observation
requires a prior valid intrusion at the
outset. People v. Hogan, 649 P.2d 326
(Colo. 1982).

Plain view doctrine
inapplicable. The "plain  view"
doctrine is not applicable, where the
hashish was not in plain view and the
officer admitted he did not know what
was contained in the aluminum foil
package and that it could have
contained most anything. People v.
Ware, 174 Colo. 419, 484 P.2d 103
(1971).

Plain view doctrine has no
valid application where the view of the
marijuana on the table, seen through
the opening in the doorway after the
door had been unlocked and partially
opened, was the product of an unlawful
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entry. People v. Boorem, 184 Colo.
233, 519 P.2d 939 (1974).

Plain view exception did
not apply where officers conducted
detailed search of defendant's home
following issuance of court order for
seizure of home under civil forfeiture
statutes, but without obtaining a search
warrant. People v. Taube, 864 P.2d 123
(Colo. 1993).

Plain view exception did
not apply where police officers did
not have search warrant to enter
apartment to execute arrest warrant
even though they could see defendant
within the apartment. People V.
Aarness, 116 P.3d 1233 (Colo. App.
2005).

If a police officer sees stereo
equipment during the search of a
residence pursuant to an unrelated
warrant which the officer suspects, but
has no probable cause to believe is
stolen, the officer may not move the
equipment to record its serial numbers
without violating the constitutional
prohibition against unreasonable search
and seizure. The "plain view" exception
may be invoked only if the serial
numbers can be recorded without
moving the equipment. People v.
Alexis, 794 P.2d 1029 (Colo. App.
1989), rev'd on other grounds, 806 P.2d
929 (Colo. 1991).

"Inventory" exception did
not apply where officers searched
defendant's home following issuance of
court order for seizure of home under
civil forfeiture statutes, but without
obtaining a search warrant, and no
inventory was actually made nor was
search limited by standardized criteria.
People v. Taube, 864 P.2d 123 (Colo.
1993).

Jailers are not required to
obtain a warrant to conduct a second
search of an inmate's clothing which
has been inventoried and continues to
be held in the jail's custody for
safekeeping. People v. Salaz, 953 P.2d
1275 (Colo. 1998).

Consent search is outside
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ambit of  traditional fourth
amendment warrant requirements.
People v. Hancock, 186 Colo. 30, 525
P.2d 435 (1974).

Ordinarily, the fourth
amendment bars searches conducted
without a warrant issued upon probable
cause. However, an exception to this
rule has long been recognized for
searches conducted with the consent of
the person exercising effective control
over the place searched or the article
seized. People v. Helm, 633 P.2d 1071
(Colo. 1981).

Consent to warrantless
search not invalid under the fourth
amendment merely because of a
reasonable, good-faith mistake of fact
by the officers concerning the authority
of the party consenting to the search.
People v. McKinstrey, 852 P.2d 467
(Colo. 1993); People v. Hopkins, 870
P.2d 478 (Colo. 1994).

As consent to search waives
constitutional protection. When an
accused consents to a search of his
premises, he waives the constitutional
protection which prohibits
unreasonable searches and seizures.
Capps V. People, 162 Colo. 323, 426
P.2d 189 (1967).

No warrant need be obtained
in order for police to make a search
where consent thereto, in light of the
totality of the circumstances, has been
freely and voluntarily given. People v.
Billington, 191 Colo. 323, 552 P.2d
500 (1976); People v. Drake, 785 P.2d
1257 (Colo. 1990).

A search loses its illegal
effect when a defendant, complaining
thereof, gave permission for such a
search of the premises. This consent
removes the applicability of the
constitutional guaranty. Williams v.
People, 136 Colo. 164, 315 P.2d 189
(1957); Hopper v. People, 152 Colo.
405, 382 P.2d 540 (1963); Phillips v.
People, 170 Colo. 520, 462 P.2d 594
(1969).

Evidence allegedly obtained
by unreasonable search and seizure is
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not inadmissible where defendant
consented to a search of his premises.
Williams v. People, 136 Colo. 164, 315
P.2d 189 (1957).

The court need not concern
itself with the investigatory procedures
of Crim. P. 41.1 where the defendants
voluntarily submitted to fingerprinting,
thereby waiving their constitutional
protections. People v. Hannaman, 181
Colo. 82, 507 P.2d 466 (1973).

A voluntary consent by an
occupant of premises authorizing entry
by the police for the purpose of
effecting an arrest inside the home may
constitute, under appropriate
circumstances, a valid waiver of the
warrant requirement. McCall v. People,
623 P.2d 397 (Colo. 1981); People v.
Lingo, 806 P.2d 949 (Colo. 1991).

Police may conduct
warrantless search for incriminating
evidence when person to be searched
voluntarily consents. People v. Diaz,
793 P.2d 1181 (Colo. 1990).

Even if police officers'
initial entry into defendant's home
was not supported by exigent
circumstances, defendant's consent
to the search of his home was
voluntary and attenuated from any
illegality; therefore, admission of
evidence was not error. People v.
Benson, 124 P.3d 851 (Colo. App.
2005).

A warrantless search is
valid if an officer reasonably relies on
the apparent authority of the person
giving consent to the search regardless
of the actual authority of the consenting
party. People v. Hopkins, 870 P.2d 478
(Colo. 1994).

Defendant's express refusal
to consent to a search did not
invalidate the search based on
voluntary consent of a co-occupant of
the premises who had joint access and
control. People v. Miller, 94 P.3d 1197
(Colo. App. 2004).

Wife's consent to entry of
co-owned home permitted seizure of
items in plain view even though the
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items were in a room that husband
warned his wife not to enter. Once the
officers were invited in, they had no
duty to determine whether the absent
co-owner would also consent to the
entry. People v. Shover, 217 P.3d 901
(Colo. App. 2009).

A co-owner may consent to
a search of their home after the other
co-owner is no longer physically
present at the residence as long as
the police did not remove the other
co-owner in order to avoid an
objection to the search. Although
defendant barricaded himself in the
house and forbid the police to enter,
after he surrendered and was taken into
custody the police could conduct a
warrantless search of the home for
weapons upon request of the
defendant's wife. People v. Strimple,
2012 CO 1, 267 P.3d 1219.

Family friend had actual
authority to consent to the police
officer's entry into house and it was
reasonable for the police officer to
believe that he had authority to enter
the house based on the apparent
authority of the family friend. People v.
White, 64 P.3d 864 (Colo. App. 2002).

Warrantless  search  of
property by police who had the
voluntary consent of the "'caretaker"
to search is invalid where the caretaker
did not have common authority over
the property. Petersen v. People, 939
P.2d 824 (Colo. 1997).

But consent given by both
the property manager and apartment
tenant  provided police  with
objectively reasonable basis for
believing that they were authorized to
enter the apartment without a warrant.
People v. Trusty, 53 P.3d 668 (Colo.
App. 2001).

A search justified by the
apparent authority doctrine is not
authorized by consent from one with
authority to give it. Rather, such a
search, without valid consent, does not
violate this section because it is not
unreasonable. Petersen v. People, 939
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P.2d 824 (Colo. 1997).

However, police belief that
a caretaker having no ownership
interest in the property could consent
to a search was unreasonable because it
was a mistake of law and not a mistake
of fact. Petersen v. People, 939 P.2d
824 (Colo. 1997).

The question of whether
reliance on apparent authority to
consent to search is reasonable is a
question of law subject to de novo
review. People v. Hopkins, 870 P.2d
478 (Colo. 1994).

Although defendant may
limit the scope of his consent, and
when this occurs the police must
likewise limit the scope of their search
unless they properly procure a warrant
authorizing a broader search. People v.
Billington, 191 Colo. 323, 552 P.2d
500 (1976).

Consent to search may be
exceeded and must be limited to scope
of the consent. Consent to officers'
"looking around" house did not
authorize extensive 45-minute search.
People v. Thiret, 685 P.2d 193 (Colo.
1984).

Scope of consent, where
defendant consented to “complete
search of my vehicle and contents" and
made no attempt to further limit the
search, extended to vehicle's trunk,
spare tire compartment, and spaces
behind loose door panels where
contraband might be hidden. People v.
Olivas, 859 P.2d 211 (Colo. 1993).

The scope of a general
consent search extends to any area that
an objective officer could reasonably
assume might hold the object of the
search, including the trunk of a vehicle
and unlocked containers therein. People
v. Minor, 222 P.3d 952 (Colo. 2010).

Search of checkbook within
scope of defendant's consent to
search for drugs, contraband, or
weapons because it was objectively
reasonable to believe that checkbook
could contain drugs. People v. Dumas,
955 P.2d 60 (Colo. 1998).
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Warning to defendant that
he can refuse to give permission to
search without warrant sufficiently
advises him of his rights, and it is not
necessary to advise him of the right to
silence and counsel. Massey v. People,
178 Colo. 141, 498 P.2d 953 (1972).

When consent is given after
an interrogation in violation of
Miranda, the consent is likely to be
constitutionally infirm.  People v.
Cleburn, 782 P.2d 784 (Colo. 1989).

Evidence obtained when
consent to search follows improper
police conduct is admissible only if the
consent was voluntary and not an
exploitation of the prior illegal conduct.
People v. Rodriguez, 945 P.2d 1351
(Colo. 1997).

State troopers' warrantless
search failed all three prongs of the
test enumerated in Brown v. lllinois,
422 U.S. 590, 95 S. Ct. 2254, 45 L.
Ed. 2d 416 (1975), in determining
whether a preceding illegal stop
renders inadmissible a subsequently
obtained inculpatory statement given
after Miranda warnings where: (1)
The temporal proximity of the illegal
detention and the consent to search was
immediate; (2) there was no, or no
significant, intervening circumstances
between the illegal detention and the
consent to search; and (3) the illegal
detention of defendant for an extended
period of time after trooper was
satisfied as to the grounds for the initial
contact was flagrant. People v.
Rodriguez, 924 P.2d 1100 (Colo. App.
1996), aff'd, 945 P.2d 1351 (Colo.
1997).

Custody alone does not
render consent involuntary. People v.
Helm, 633 P.2d 1071 (Colo. 1981);
People v. Mack, 33 P.3d 1211 (Colo.
App. 2001).

No affirmative duty to warn
of right to refuse consent. It is not
necessary to impose on police officers
an affirmative duty to warn persons of
their right to refuse consent because
other evidence is often adequate to
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demonstrate that a search was agreed to
voluntarily. People v. Helm, 633 P.2d
1071 (Colo. 1981); People v. Olivas,
859 P.2d 211 (Colo. 1993).

Knowledge of right to
refuse consent is not prerequisite to
valid consent, but is one of many
factors to be considered by the trial
court. People v. Helm, 633 P.2d 1071
(Colo. 1981); People v. Carlson, 677
P.2d 310 (Colo. 1984); People wv.
Olivas, 859 P.2d 211 (Colo. 1993).

Knowledge of the purpose
of a search is not prerequisite to
valid consent, but is one of the many
factors to be considered by a trial court
in determining whether a search was
justified on the ground of consent.
People v. Santistevan, 715 P.2d 792
(Colo. 1986).

After consent has been
granted to conduct search, consent
cannot be withdrawn. People v.
Kennard, 175 Colo. 479, 488 P.2d 563
(1971).

So courts indulge every
reasonable  presumption against
waiver of fundamental constitutional
rights, and this is especially true where
the defendant is under arrest. People v.
Reyes, 174 Colo. 377, 483 P.2d 1342
(1971).

And the people must prove
that consent to search was given; that
there was no duress or coercion,
expressed or implied; and that the
consent was unequivocal and specific
and freely and intelligently given.
Capps v. People, 162 Colo. 323, 426
P.2d 189 (1967); People v. Reyes, 174
Colo. 377, 483 P.2d 1342 (1971);
People v. Billington, 191 Colo. 323,
552 P.2d 500 (1976).

The burden of proof in the
determination of whether a consent to a
warrantless search is intelligently and
freely given rests firmly on the people.
People v. Neyra, 189 Colo. 367, 540
P.2d 1077 (1975); People v. Wieckert,
191 Colo. 511, 554 P.2d 688 (1976),
overruled on other grounds in
Villafranca v. People, 194 Colo. 472,
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573 P.2d 540 (1978); People v. Savage,
630 P.2d 1070 (Colo. 1981); People v.
Carlson, 677 P.2d 310 (Colo. 1984);
Derdeyn v. Univ. of Colo., 832 P.2d
1031 (Colo. App. 1991).

Prosecution carries the
burden to establish by clear and
convincing evidence that the consent
was voluntary and the trial court's
resolution of this issue must be upheld
on appeal unless the decision was
clearly erroneous. People v. Genrich,
928 P.2d 799 (Colo. App. 1996).

Only requirement of
intelligent consent to a search is that
the person giving the consent know that
he may properly refuse to give his
permission to a search conducted
without a warrant. Phillips v. People,
170 Colo. 520, 462 P.2d 594 (1969).

Consent must be
voluntarily given. A warrantless
search is constitutionally justified by a
consent to search only if that consent is
voluntarily given. People v. Savage,
630 P.2d 1070 (Colo. 1981).

Voluntary consent defined.
A voluntary consent to search is one
intelligently and freely given. People v.
Helm, 633 P.2d 1071 (Colo. 1981);
People v. Carlson, 677 P.2d 310 (Colo.
1984); People v. Santistevan, 715 P.2d
792 (Colo. 1986); People v. Cleburn,
782 P.2d 784 (Colo. 1989), cert.
denied, 495 U.S. 923, 110 S. Ct. 1959,
109 L. Ed. 2d 321 (1990).

While the defendant's
knowledge of his right to withhold
consent is a factor to be considered, an
advisement of this right is not a
condition to a finding of voluntary
consent. People v. Bowman, 669 P.2d
1369 (Colo. 1983).

Consent is voluntary when it
is the result of free and unconstrained
choice and not the result of force,
threat, or promise. People v. Diaz, 793
P.2d 1181 (Colo. 1990).

Voluntary consent to search
is the product of an essentially free and
unconstrained choice by its maker and
not the result of circumstances where
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the subject's will has been overborne
and the capacity for self-determination
critically ~ impaired.  People  v.
Reddersen, 992 P.2d 1176 (Colo.
2000).

A search based upon
voluntary consent may be
undertaken by government actors
without a warrant or probable cause,
and any evidence discovered during the
search may be seized and admitted at
trial. People v. Morales, 935 P.2d 936
(Colo. 1997).

However, consent is only
valid where it is given freely and
voluntarily. People v. Morales, 935
P.2d 936 (Colo. 1997).

Test of voluntariness in
context of consent searches is whether
the consent is the product of an
essentially free and unconstrained
choice by its maker. People v. Elkhatib,
632 P.2d 275 (Colo. 1981).

If an officer's entry into an
apartment was lawful, the occupant's
consent to search still must satisfy
constitutional standards of
voluntariness, that is, it must be the
product of an essentially free and
unconstrained choice by its maker.
People v. Donald, 637 P.2d 392 (Colo.
1981).

The contact between the
officers and defendant was a
consensual contact and did not
amount to a seizure. The evidence
supports the conclusion that defendant
voluntarily cooperated with the police,
in both allowing the police to enter the
room and search the room. People v.
Tweedy, 126 P.3d 303 (Colo. App.
2005).

Search  of  defendant's
vehicle was consensual.  After
returning defendant's driver's license
and registration, informing defendant
he was not issuing him a ticket, and
saying good-bye, the officer asked
defendant if he had drugs or guns in the
vehicle and if he could search the
vehicle. Defendant's consent to the
search occurred after the initial
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detention, which was based on a
justified traffic stop, so the search was
valid. People v. Montalvo-Lopez, 215
P.3d 1139 (Colo. App. 2008).

Driver with control over the
vehicle possesses the authority to
consent to a search even when owner
is present as a passenger. People v.
Minor, 222 P.3d 952 (Colo. 2010).

Intoxication does not
subvert consent if the individual is
capable of giving an explanation of his
actions. People v. Helm, 633 P.2d
1071 (Colo. 1981).

The fact that a person was
tired, ""chemically messed up", and
only 18 years old did not support a
finding that the person's consent to
conduct a search was involuntary.
People v. Licea, 918 P.2d 1109 (Colo.
1996).

Unlawful arrest does not
render a subsequent consent
involuntary, although the consent
might well be invalid under the
derivative evidence doctrine. People v.
Henry, 631 P.2d 1122 (Colo. 1981).

Consent is not rendered
involuntary by the fact that the person
is in custody and has not been advised
of their constitutional rights. People v.
Licea, 918 P.2d 1109 (Colo. 1996).

Therefore, a failure to give a
Miranda advisement in a non-custodial
situation, such as a routine traffic stop,
also does not render the consent to
search  involuntary.  People V.
Reddersen, 992 P.2d 1176 (Colo.
2000).

Officers do not need to give
Miranda warnings prior to asking
for consent to perform a search even
if the suspect is in custody. The
consent need only be voluntary. People
v. Garcia, 11 P.3d 449 (Colo. 2000).

Coerced consent
involuntary. If there is coercion or
duress in the obtaining of the consent,
or if the facts and circumstances
surrounding the giving of the consent
are such as to indicate the unlikelihood
of voluntary consent, such consent will
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be held to be involuntary and therefore
unlawful. Capps v. People, 162 Colo.
323, 426 P.2d 189 (1967).

To secure a consent search,
the officers may not use any methods
which coerce the occupant into waiving
fourth amendment rights. People v.
Hancock, 186 Colo. 30, 525 P.2d 435
(1974).

Psychologically coerced
consent. Police officers from an
independent investigation had enough
evidence to consider defendant as a
prime suspect and had probable cause
to believe she had committed several
burglaries in the apartment building
where she lived, but they did not obtain
a search warrant for a search of
defendant's apartment. Rather, the
officers testified defendant had been
the victim of a break-in and sexual
assault and one of their officers had
interviewed defendant concerning that
attack. Thus, the officers said they
gained admittance on the pretext that
they desired to consult defendant
further about the unsolved crime
against her person. Under the totality
of the circumstances the defendant's
actions in consenting to a search of her
apartment  and  admissions  of
criminality made by her were induced
by psychological coercion and a
promise made to her by the police that
she would not be taken to jail. Thus,
consent to the search was not freely and
voluntarily given nor was the statement
made voluntarily. People v. Coghlan,
189 Colo. 99, 537 P.2d 745 (1975).

Consent obtained by
deception constitutionally lacking.
Where entry into the home is gained by
a preconceived deception as to purpose,
consent in the constitutional sense is
lacking. McCall v. People, 623 P.2d
397 (Colo. 1981).

Voluntariness determined
from totality of circumstances. The
determination of the voluntariness of a
consent to search is measured by the
totality of  the circumstances
surrounding the purported waiver. This
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is true regardless of the basis for the
challenge. People v. Reyes, 174 Colo.
377, 483 P.2d 1342 (1971); Capps V.
People, 162 Colo. 323, 426 P.2d 189
(1967); Phillips v. People, 170 Colo.
520, 462 P.2d 594 (1969); Dickerson v.
People, 179 Colo. 146, 499 P.2d 1196
(1972); People v. Wieckert, 191 Colo.
511, 554 P.2d 688 (1976); People v.
Savage, 630 P.2d 1070 (Colo. 1981);
People v. Carlson, 677 P.2d 310 (Colo.
1984); People v. Genrich, 928 P.2d 799
(Colo. App. 1996).

Whether or not the consent
which is given in a particular case is
voluntary is a question to be
determined by the court in light of the
totality of  the circumstances
surrounding that consent, and the
overriding inquiry is whether the
consent is intelligently and freely
given. People v. Hancock, 186 Colo.
30, 525 P.2d 435 (1974); People v.
Drake, 785 P.2d 1257 (Colo. 1990).

All the evidence, including
the various circumstances of the giving
of the consent, must be objectively
viewed with diligent care by the trial
court, and, if the court finds no
evidence showing coercion or duress, it
is proper to hold that the consent was
voluntary and was a knowledgeable
waiver of the defendant's constitutional
right. Capps v. People, 162 Colo. 323,
426 P.2d 189 (1967).

Under the totality of
circumstances test, it is appropriate to
take into  account both  the
characteristics of the consenting
person, such as youth, education and
intelligence, and the circumstances of
the search, such as duration and
location. People v. Helm, 633 P.2d
1071 (Colo. 1981); People v. Carlson,
677 P.2d 310 (Colo. 1984); People v.
Cleburn, 782 P.2d 784 (Colo. 1989),
cert. denied, 495 U.S. 923, 110 S. Ct.
1959, 109 L. Ed. 2d 321 (1990); People
v. Licea, 918 P.2d 1109 (Colo. 1996).

Factors involved in
determination of whether the consent
was voluntary include the defendant's
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age, education, intelligence, state of
mind, the duration and location of the
search, the gravity of any official
misconduct, and any other relevant
circumstances. People v. Genrich, 928
P.2d 799 (Colo. App. 1996).

Consent to a warrantless
search may be implied from the
totality of the circumstances. Consent
is implied based on the person's
conduct in engaging in a certain
activity. In this case, there was no
conduct by either party in the hotel
room that implied consent to enter.
Defendant's request to deputy to help
get his money back is not sufficient to
imply an invitation to enter particularly
since the request was made after the
deputy entered the room without
permission. Since the initial officer's
entry was unlawful, the second officer's
entry may not be predicated on the first
unlawful entry. People v. Prescott,
205 P.3d 416 (Colo. App. 2008).

Relationship between police
conduct and a person in defendant's
circumstances, and with  the
defendant's particular
characteristics, is necessary for
determining whether a consent to
search is voluntary. People v.
Magallanes-Aragon, 948 P.2d 528
(Colo. 1997); People v. Berdahl, 2012
COA 179, P.3d_ .

Court applied erroneous
subjective standard when it relied
exclusively on the defendant's state
of mind to determine the
voluntariness of a consent to search.
The court failed to determine whether
the police conduct was objectively
coercive in relation to the defendant's

subjective state. People V.
Magallanes-Aragon, 948 P.2d 528
(Colo. 1997).

The circumstances

surrounding a consent to search
must be examined for evidence of
intrusive, overbearing, or coercive
police conduct and whether the impact
of such conduct rendered the consent
involuntary. People V.
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Magallanes-Aragon, 948 P.2d 528
(Colo. 1997); People v. Reddersen, 992
P.2d 1176 (Colo. 2000).

If the consent to search the
residence was voluntary, the search
may be permissible even though the
entry was illegal. People v. Genrich,
928 P.2d 799 (Colo. App. 1996).

Prosecution must
demonstrate by clear and convincing
evidence that an occupant freely gave
the police consent to enter the
premises. In the course of making an
inquiry, a police officer is not entitled
to walk past the person opening the
door to a house without obtaining
permission to enter the house. People v.
O'Hearn, 931 P.2d 1168 (Colo. 1997).

Trial court's finding of
"passive consent™ to police officer's
entry into a home without a warrant
amounted to a finding of no consent in
that the finding showed only a failure
to object and as such there was an
insufficient basis to conclude that the
ensuing entry was achieved as a result
of the homeowner's consent. People v.
Santisteven, 693 P.2d 1008 (Colo. App.
1984).

Evidence held sufficient to
establish consent to search. People v.
Drake, 785 P.2d 1257 (Colo. 1990).

Trial judge in best position
to make determination. The trial
judge, having the advantage of seeing
and hearing the witnesses and being
able to evaluate their credibility, is in
the best position to weigh the
significance of the pertinent facts
involved and determine whether, under
the totality of all the facts and
circumstances, the defendant
voluntarily consented to this search.
Capps v. People, 162 Colo. 323, 426
P.2d 189 (1967); People v. Carlson,
677 P.2d 310 (Colo. 1984).

Consent waives subsequent
objections to search. Where the
defendants gave permission to game
and fish officer at check station to
search the trunk of the automobile, and
to look inside the trash bag contained in
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the trunk of the automobile, this
consent waives any objections against
the search and seizure. People v.
Benner, 187 Colo. 309, 530 P.2d 964
(1975).

Where after the police
advised the defendant of his rights, he
voluntarily consented to a search for,
and examination of, certain clothing
which he admittedly wore on the night
that the crime was committed, the
defendant's consent caused any
subsequent attack on the validity of the
search to be without merit. People v.
Sanchez, 184 Colo. 25, 518 P.2d 818
(1974).

The university of Colorado
failed to demonstrate that
intercollegiate athletes voluntarily
without coercion signed consent
forms, where, because of economic or
other commitments the athletes had
made to the university, they were not
faced with an unfettered choice in
regard to signing the consent.
Derdeyn v. Univ. of Colo., 832 P.2d
1031 (Colo. App. 1991).

Consent is involuntary as a
matter of law where evidence was
uncovered in an illegal search and
defendant was confronted  with
incriminating evidence when police had
firm control over his home and family.
People v. Walter, 890 P.2d 240 (Colo.
App. 1994).

Apparent owner who has
equal access to premises may
authorize search. The apparent
owner of the property who has equal
rights to the use of the premises and has
equal access to the premises may
legally authorize a search of those
premises. Spencer v. People, 163 Colo.
182, 429 P.2d 266 (1967).

Third-party consent. A
voluntary consent to a warrantless
search may be given by a third party
who possesses common authority over,
or other sufficient relationship to, the
premises. People v. Mickens, 734 P.2d
646 (Colo. App. 1986).

Another person possessing
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common authority over the premises
may consent to a search of those
premises. People v. Wieckert, 191
Colo. 511, 554 P.2d 688 (1976).

The authority which justifies
third-party consent does not rest upon
the law of property but rests rather on
mutual use of the property by persons
generally having joint access or control
for most purposes, so that it is
reasonable to recognize that any of the
co-inhabitants has the right to permit
the inspection in his own right and that
the others have assumed the risk that
one of their number might permit the
common area to be searched. People
v. Savage, 630 P.2d 1070 (Colo. 1981).

When two or more persons
have equal right of ownership,
occupancy, or other possessory interest
in the premises searched or the property
seized, any one of such persons may
authorize a search and seizure thereof
thereby binding the others and waiving
their rights to object. Lanford wv.
People, 176 Colo. 109, 489 P.2d 210
(1971).

Defendant's mother could
grant consent to a search since she was
owner of the house and controlled the
possessory interest of those occupying
the house; only she made rules
concerning what areas of house would
be used by whom; and defendant was
tenant at sufferance. People v. Lucero,
720 P.2d 604 (Colo. App. 1985).

Consent to a search of a
dwelling need not be obtained from the
owner, if it is obtained from a third
party who  possesses  “common
authority over the property" or some
other "sufficient relationship" with it.
People v. Rivers, 727 P.2d 394 (Colo.
App. 1986); People v. Kellum, 907
P.2d 712 (Colo. App. 1995); People v.
White, 64 P.3d 864 (Colo. App. 2002).

Consent from third party
possessing common authority over the
premises may be explicit, or it may be
inferred from the totality of the
circumstances. People v. Rivers, 727
P.2d 394 (Colo. App. 1986).
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The valid consent of a person
with common authority justifies a
warrantless search of a residence
despite the physical absence of the
consenting  co-occupant and the
physical presence of a nonconsenting
co-occupant. People v. Sanders, 904
P.2d 1311 (Colo. 1995).

When one co-occupant has
victimized the other, the emergency
nature and exigent circumstances
provided an additional reason for
validating a co-occupant's consent to a
warrantless  search when the
nonconsenting co-occupant  was
present. People v. Sanders, 904 P.2d
1311 (Colo. 1995).

Where alleged accomplice
voluntarily consented to the search of
his motel room, to which the defendant
admittedly had access the day after a
burglary, voluntary consent provides an
independent and constitutional basis for
the search as well as a justification for
the use of the items seized as evidence
of defendant's guilt in prosecution for
burglary in the second degree. People
v. Hutto, 181 Colo. 279, 509 P.2d 298
(1973).

A warrantless  electronic
transmission and  monitoring  of
conversations taking place between a
suspect and a police informant in the
informant's motel room, when the
informant has previously consented to
the electronic surveillance, does not
violate this section. People .
Velasquez, 641 P.2d 943 (Colo.),
appeal dismissed, 459 U.S. 805, 103 S.
Ct. 28, 74 L. Ed. 2d 43 (1982), reh'g
denied, 459 U.S. 1138, 103 S. Ct. 774,
74 L. Ed. 2d 986 (1983).

Babysitter and her mother
could not grant consent to search of
homeowner's bedroom where there was
no evidence that homeowner or his
wife delegated authority to babysitter
with regard to residence beyond that
necessary to care for children or that
police officer reasonably believed
babysitter or her mother had the
authority to consent to a search of
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homeowner's bedroom. People v.
Walter, 890 P.2d 240 (Colo. App.
1994).

So may resident of
apartment. A resident of an apartment
has the ability to consent to a search of
the premises, and a search based on
such consent is not illegal. Lanford v.
People, 176 Colo. 109, 489 P.2d 210
(1971).

Mere property interest not
common authority. Common authority
over property to consent to a
warrantless search is not to be implied
from the mere property interest a third
party has in the property. People v.
Savage, 630 P.2d 1070 (Colo. 1981).

Valid consent inferred
where individual giving consent had
been entrusted with a key by individual
seeking to suppress the evidence
discovered. People v. Rivers, 727 P.2d
394 (Colo. App. 1986).

Consent by wife. That
defendant's wife was told a warrant
would be sought if her consent to
search their home was not obtained
does not negate the evidence which
strongly supports the trial court's
finding of consent. People v.
Hancock, 186 Colo. 30, 525 P.2d 435
(1974).

The evidence supported the
court's finding that defendant's wife
freely and voluntarily consented to the
search of her premises where she was
informed by the police that they would
not conduct the search if she did not
want them to, and she responded that
she wanted all of the guns out of her
house, and where she assisted the
police officers in their efforts to locate
a revolver in the garage and offered
them coffee while they searched her
house. People v. Wieckert, 191 Colo.
511, 554 P.2d 688 (1976).

But landlord is not proper
person to give consent to search of
his tenant's residence. Condon v.
People, 176 Colo. 212, 489 P.2d 1297
(1971).

Absent a showing of
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authority from the tenant to the
apartment manager, the manager
cannot authorize or permit an entry into
a tenant's apartment in the absence of
exigent circumstances. People V.
Boorem, 184 Colo. 233, 519 P.2d 939
(1974).

Reliance on consent of
landlord is a mistake of law and not a
mistake of fact. Therefore, search does
not fall within the good faith exception
of § 16-3-308. People v. Brewer, 690
P.2d 860 (Colo. 1984) (decided prior to
1985 amendment to § 16-3-308).

Apartment manager had
necessary appearance of authority to
consent to warrantless search of
tenant's apartment when he had been
asked by tenant to watch the apartment
and to arrest intruders and when he had
a substantial interest in protecting hotel
as the security and maintenance
manager. People v. Berow, 688 P.2d
1123 (Colo. 1984).

Juvenile as  consenting
party. The same test is applicable to
the validity of the search whether the
consenting party is an adult or a
juvenile with the one exception noted
in the children's code, section
19-2-102(3)(c). That is, a parent,
guardian, or legal custodian of the child
must be present, and freely and
intelligently give his consent. People v.
Reyes, 174 Colo. 377, 483 P.2d 1342
(1971).

The fact that one is a minor
does not necessarily preclude effective
consent to a search, especially where
the person consenting has a greater
right in the premises searched than the
person who is contesting the legality of
the search. Blincoe v. People, 178
Colo. 34, 494 P.2d 1285 (1972).

Since § 19-2-210 (1) does not
apply to consent to search by juvenile
in a noncustodial setting, the proper test
to measure the validity of the consent is
set forth in 88§ 19-2-208 and 19-2-209
(4). People in Interest of S.J., 778 P.2d
1384 (Colo. 1989).

Consent held valid. Where a

2013

police officer advised a juvenile
defendant and his father that a search
warrant could be obtained if the
defendant's father did not sign the
consent form, and it was contended that
the representation constituted coercion,
it was held that consent was "freely and
intelligently" given. People v. Reyes,
174 Colo. 377, 483 P.2d 1342 (1971).

Where the defendant on two
separate occasions gave his consent to
search his motel room to two different
officers, although at the times of
consent he was under arrest,
handcuffed, and claiming innocence,
nevertheless the totality of all the facts
and circumstances did not create a
situation where it must be said as a
matter of law that the defendant's
consent was involuntary. Capps v.
People, 162 Colo. 323, 426 P.2d 189
(1967).

Where a defendant s
informed of his right not to allow
officers to search his vehicle without
their first obtaining a warrant, and he
not only consents to the search but
unlocks the trunk himself, he is under
no duress or coercion and he knowingly
and intelligently waives his
constitutional rights by consenting to
the search. Dickerson v. People, 179
Colo. 146, 499 P.2d 1196 (1972).

Where the defendant
attempted to direct the police officers to
enter his car and remove the articles
which were in it clearly compelling the
officers to inventory the contents of the
car for the protection both of the
defendant and themselves, as a matter
of law, this was a consent of the
defendant for them to enter the car.
Upon entry the articles in question were
then in plain view. People v. Bordeaux,
175 Colo. 441, 488 P.2d 57 (1971).

The defendant's contention
that the officers lacked authority to
search the trunk of his sister's car does
not have merit where his sister
consented to the procedures which
were followed and cooperated with the
F.B.l. in making the arrest possible.
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Sergent v. People, 177 Colo. 354, 497
P.2d 983 (1972).

Whether or not a search was
incident to the defendant's arrest need
not be decided, where it is clear that the
defendant consented to the search after
he had been given his Miranda
warnings and had indicated that he
understood his rights. Sergent v.
People, 177 Colo. 354, 497 P.2d 983
(1972).

Evidence held sufficient to
establish consent to search. Lanford
v. People, 176 Colo. 109, 489 P.2d 210
(1971).

Circumstances  supported
the trial court's conclusion that
defendant did not consent to a search
of his car since, unlike the pat-down
search  which was accomplished
immediately and accompanied by
repeated expressions of consent,
thereby resolving any ambiguity, the
search of the car was conducted after
the defendant was taken into custody,
back-up was radioed and had arrived,
and defendant received his Miranda
warnings. People v. Thomas, 853 P.2d
1147 (Colo. 1993).

Where trial court evaluated
conflicting testimony and evidence
relevant to the issue of consent to
search home without a warrant and
determined that defendant did not
consent to a search of his home, absent
lack of evidence in the record to
support the trial court's factual findings,
reviewing court is bound to uphold the
trial court's conclusion of lack of
consent and unlawful search. People v.
Mendoza-Balderama, 981 P.2d 168
(Colo. 1999).

A search made pursuant to
consent must be limited to the scope
of the consent actually given, and the
consent is measured by "objective
reasonableness™. A suspect who
consents only to a limited search for
certain materials does not automatically
insulate him or herself from the lawful
seizure of other objects not delineated
in the officer's request; seizure is lawful
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if justified by another exception to the
warrant requirement. People v. Najjar,
984 P.2d 592 (Colo. 1999); People v.
Mack, 33 P.3d 1211 (Colo. App. 2001).

The act of taking blood for
a blood test and the process of
collecting and testing urine samples
constitute an invasion of an employee's
privacy interest and therefore constitute
a "search™ under the fourth amendment.
Casados v. City and County of Denver,
832 P.2d 1048 (Colo. App. 1992), rev'd
on other grounds, 862 P.2d 908 (Colo.
1993), cert. denied, 511 U.S. 1005, 114
S. Ct. 1372, 128 L. Ed. 2d 48 (1994).

Collection of blood sample
does not constitute unreasonable
search and seizure. People v. Duemig,
620 P.2d 240 (Colo. 1980), cert.
denied, 451 U.S. 971, 101 S. Ct. 2048,
68 L. Ed. 2d 350 (1981).

Standard for admissibility
of blood sample. The standard for
determining the admissibility of a
blood sample is that the trial court must
determine that the police were justified
in requiring the defendant to submit to
the blood test, and that the means and
procedures used were reasonable.
People v. Rodriquez, 645 P.2d 857
(Colo. App. 1982).

Blood sample taken prior to
defendant's arrest and without his
permission is not violation of
defendant's constitutional rights so long
as the facts establish probable cause to
make such arrest at the time the sample
is taken. People v. Sutherland, 683
P.2d 1192 (Colo. 1984); People wv.
Milhollin, 751 P.2d 43 (Colo. 1988);
People v. MacCallum, 925 P.2d 758
(Colo. 1996).

The test set forth in
Schmerber v. California (384 U.S. 757,
86 S. Ct. 1826, 16 L. Ed. 2d 908
(1966)) shall be the test which governs
extraction of an involuntary blood
sample from a putative defendant who
is suspected of an alcohol-related
driving offense. The four requirements
of the test are: (1) Probable cause for
arrest of the defendant for an
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alcohol-related driving offense; (2) a
clear indication that the blood sample
will provide evidence of the defendant's
level of intoxication; (3) exigent
circumstances ~ which  make it
impractical to obtain a search warrant;
and  (4) reasonableness including
conducting of the test in a reasonable
manner. People v. Sutherland, 683 P.2d
1192 (Colo. 1984); People v. Milhollin,
751 P.2d 43 (Colo. 1988); People v.
Shepherd, 906 P.2d 607 (Colo. 1995);
People v. MacCallum, 925 P.2d 758
(Colo. 1996).

Where there were consistent
statements from witnesses that the
defendant was operating a motorcycle
at an excessive speed and in a
dangerous  manner,  where the
investigating trooper noted that the
defendant had the odor of an alcoholic
beverage on his breath and had
bloodshot eyes, where it has been
established that the percentage of
alcohol in the blood begins to diminish
shortly after drinking stops, and where
blood has been extracted in a hospital
environment according to accepted
medical practices, the test requirements
which govern the extraction of an
involuntary blood sample have been
met. People v. Milhollin, 751 P.2d 43
(Colo. 1988).

Probable cause existed to
arrest driver where three eyewitnesses
observed the driver's conduct of
reckless and dangerous driving for a
sustained period of time over the course
of 15 miles, where the pattern of
driving observed was highly unusual
and erratic, and where the driver
ultimately caused an accident that
killed another motorist. People V.
MacCallum, 925 P.2d 758 (Colo.
1996).

Standard for forced
production of bodily fluids. In
determining whether forced production
of bodily fluids is permissible, the
appropriate standard is clear indication
that evidence of intoxication or drug
abuse will be found. Moreover, there
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must be some indication that evidence
of drugs or alcohol, if found, will be
relevant to a crime for which the
defendant may be charged. In the
typical alcohol or drug case, this clear
indication  requirement is  easily
satisfied by observations of the
defendant's  speech, gait, breath,
appearance, and conduct. People v.
Williams, 192 Colo. 249, 557 P.2d 399
(1976); People v. Milhollin, 751 P.2d
43 (Colo. 1988).

Taking blood under implied
consent law not unconstitutional. The
implied consent law is constitutional;
and although it has been determined
that the taking of blood is an intrusion
of the person and a search within the
meaning of the state and federal
constitutions, such is not an
unreasonable search and seizure
violative of the fourth amendment or
this section. Compton v. People, 166
Colo. 419, 444 P. 2d 263 (1968);
People v. Brown, 174 Colo. 513, 485
P.2d 500 (1971), appeal dismissed, 404
U.S. 1007, 92 S. Ct. 671, 30 L. Ed. 2d
656 (1972).

Where the defendant was
charged with causing injury while
driving under the influence of
intoxicating liquor, the trial court
correctly denied the motion to suppress
the blood sample where the defendant
was in a semiconscious condition and
was unable to consent or to refuse to
give his consent. People v. Fidler, 175
Colo. 90, 485 P.2d 725 (1971).

Even if taken in nonmedical
environment. Notwithstanding the fact
that the blood extraction for the
purpose of administering blood-alcohol
test took place in a nonmedical
environment without a doctor or nurse
present, where the record reveals that a
highly qualified and experienced
medical technologist took the blood
sample in conformity with the
department of health regulations and
with no infringement upon the personal
dignity of the defendant, the taking was
well within the ambit of a reasonable

182



search. People v. Mari, 187 Colo. 85,
528 P.2d 917 (1974).

Standard for admissibility
of roadside sobriety test. To satisfy
constitutional ~ guarantees  against
unlawful searches and seizures, a
roadside  sobriety test can be
administered only when there is
probable cause to arrest the driver for
driving under the influence of, or while
his ability is impaired by, intoxicating
liquor or other chemical substance, or
when the driver voluntarily consents to
perform the test. People v. Carlson, 677
P.2d 310 (Colo. 1984).

Urine sample taken prior to
defendant's arrest and without his
permission is not violation of
defendant's constitutional rights so long
as the facts establish probable cause to
make such arrest at the time the sample
is taken. People v. Kokesh, 175 Colo.
206, 486 P.2d 429 (1971).

Blood and urine test
evidence properly suppressed. Where
there were no signs of defendant's
being drunk observed either in her
home or, later, at the hospital, the
searches which obtained blood and
urine samples against her will were
conducted without any clear indication
that these fluids would produce
evidence of intoxication or drug use,
thus violating her rights under the
fourth amendment and this section, and
the blood and urine test evidence was
properly  suppressed.  People .
Williams, 192 Colo. 249, 557 P.2d 399
(1976).

Requiring blood samples
from a person convicted of a crime
for DNA identification purposes
satisfies  the  '"'special  needs"
exception to the fourth amendment.
A DNA database serves a number of
special needs beyond normal law
enforcement, namely bringing closure
to victims of past crimes and sheltering
society from future victimization.
These  interests  weigh  heavily
compared to the minimal intrusion into
the greatly reduced expectation of
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privacy of the person convicted of a
crime. People v. Shreck, 107 P.3d 1048
(Colo. App. 2004); People v. Ramirez,
140 P.3d 169 (Colo. App. 2005).

Applied to probationer in
People v. Rossman, 140 P.3d 172
(Colo. App. 2006).

Privacy interests of a
person on probation do not outweigh
governmental interests in obtaining
samples for DNA  database.
Defendant, who was on probation,
could be ordered to submit biological
samples for DNA testing without
violating the state and federal
constitutional  prohibition  against
warrantless searches and seizures
conducted without probable cause. A
probationer has a diminished right to
privacy that does not outweigh the
government interests served by DNA
databases, which are "undeniably
compelling” and "monumental” in
weight. People v. Rossman, 140 P.3d
172 (Colo. App. 2006).

Defendant’'s consent to
DNA identification is not involuntary
merely because defendant is not
informed that the identification will
be used in other investigations.
People v. Collins, 250 P.3d 668 (Colo.
App. 2010).

A reasonable person would
understand that DNA sample taken
and data obtained from analysis of
the sample would remain in
possession of law enforcement and be
available for future law enforcement
uses. Therefore, when a defendant
consents to DNA testing without
limitation, there is no constitutional
violation if the sample is used to solve
another crime. People v. Collins, 250
P.3d 668 (Colo. App. 2010).

Seizure of business records
did not violate defendant's privilege
against  self-incrimination  because
defendant was not “"compelled" to
produce the papers; the papers were not
communicative in nature, but were
business records of which others must
have had knowledge, rather than
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personal and private writings; and the
papers were instrumentalities of the
crime with which defendant was
charged. People v. Tucci, 179 Colo.
373,500 P.2d 815 (1972).

Discovery of contraband
which is result of private inspections
is constitutionally permissible. People
v. Hively, 173 Colo. 485, 480 P.2d 558
(1971).

When evidence comes into
the possession of government without
violation of petitioner's rights by
governmental authority, there is no
reason why the fact that individuals,
unconnected with the government, may
have wrongfully taken them, should
prevent them from being held for use in
prosecuting an offense where the
documents are of an incriminatory
character. People v. Benson, 176 Colo.
421,490 P.2d 1287 (1971).

Airline has right to make
own independent investigation of
packages in its own interests--to
protect lives and property from possible
destruction from bombing--without the
instigation or participation of law
enforcement officials. People v. Hively,
173 Colo. 485, 480 P.2d 558 (1971).

Airline  freight  personnel
have the right and authority to make a
reasonable inspection of packages
accepted for shipment. People v.
Hively, 173 Colo. 485, 480 P.2d 558
(1971).

And airline, upon discovery
of contraband, has duty to notify
authorities. People v. Hively, 173
Colo. 485, 480 P.2d 558 (1971).

Information obtained by
officers after such notification is not
tainted.  Where an airline freight
agent in San Francisco made a search
on his own initiative of a package
accepted for shipment, this was a
lawful ~ private  inspection; and
information obtained by officers after
they had been notified by agent that the
package contained dangerous drugs
was not "tainted" and could serve as
foundation for probable cause to make
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arrest and seizure at destination in
Denver to which package was
addressed. People v. Hively, 173 Colo.
485, 480 P.2d 558 (1971).

Warrantless search lawful
after defendant went through airport
security checkpoint and need not be
justified by any showing of probable
cause or reasonable suspicion. Due to
concern about air piracy or other acts of
terrorism, after a potential passenger
voluntarily consents to a search by
submitting himself to the screening
process, airport security is justified in
conducting further physical search of
carry-on item. Although continued
search must be limited to determination
of whether potential passenger is
carrying an object that is potentially
dangerous to air commerce, drugs
discovered during the process are
admissible. People v. Heimel, 812 P.2d
1177 (Colo. 1991).

Once defendant consented
to security screening by walking
though the magnetometer, he had no
right to withdraw that consent prior
to completion of a reasonable search
of his bag. To allow withdrawal of
consent prior to completion of the
screening process would encourage
airline terrorism by providing a secure
exit where detection was threatened.
People v. Heimel, 812 P.2d 1177 (Colo.
1991).

Potential passenger has the
right to refuse an airport security
search by leaving the area at any
time prior to the actual
commencement of the screening
process and such refusal, without
more, would not furnish any objective
justification for any further detention or
search. People v. Heimel, 812 P.2d
1177 (Colo. 1991).

Where individual
relinquishes his claim to privacy in
contraband and therefore is not the
victim of an illegal search and seizure,
the evidence seized is admissible
against him. Dickerson v. People, 179
Colo. 146, 499 P.2d 1196 (1972).
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Abandoned property. When
all dominion and control over an article
is surrendered by the act of the
defendant, his capacity to object to
search and seizure without a warrant is
at an end. Smith v. People, 167 Colo.
19, 445 P.2d 67 (1968); Kurtz v.
People, 177 Colo. 306, 494 P.2d 97
(1972).

When defendants abandon
their vehicle and its contents, they have
no standing to object to a subsequent
search of the vehicle and seizure of
evidence. People v. Hampton, 196
Colo. 466, 603 P.2d 133 (1979).

Where the defendants, or one
of them, left a watch in a police car, it
was abandoned, and the finding of it
was not a search. People v. Ramey, 174
Colo. 250, 483 P.2d 374 (1971).

When the defendant expelled
the incriminating evidence from his
person, and from the vehicle, in which
he was riding as a passenger, and it lit
on a vacant lot, his dominion over and
control of the evidence ended.
Therefore, the act of the police officer
in picking it up from the ground did not
come within the realm of a search and
seizure, and the incriminating evidence
as far as the defendant was concerned
was abandoned contraband in plain
view. Martinez v. People, 169 Colo.
366, 456 P.2d 275 (1969).

Exploratory canine sniff of
defendant's safe was a constitutional
warrantless search where police had
requisite reasonable suspicion that safe
contained drugs. People v. Unruh, 713
P.2d 370 (Colo. 1986), cert. denied,
476 U.S. 1171, 106 S. Ct. 2894, 90 L.
Ed. 2d 981 (1986).

A dog sniff search need not
be justified by probable cause
sufficient to obtain a search warrant,
but instead by reasonable suspicion,
similar to that required to stop and frisk
a person suspected of involvement in
imminent criminal activity. People v.
Wieser, 796 P.2d 982 (Colo. 1990);
People v. Unruh, 713 P.2d 370 (Colo.
1986); People v. Boylan, 854 P.2d 807
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(Colo. 1993).

The dog sniff of defendants’
package sent by a private overnight
courier was a search, but it was
supported by reasonable suspicion
and therefore legal. People v. Boylan,
854 P.2d 807 (Colo. 1993).

A dog sniff search of a
person's automobile in connection
with a traffic stop that is prolonged
beyond its purpose to conduct a drug
investigation intrudes upon a
reasonable expectation of privacy and
constitutes a search and seizure
requiring reasonable suspicion of
criminal activity. People v. Haley, 41
P.3d 666 (Colo. 2001).

The totality of the
circumstances demonstrated that the
postal inspector had reasonable
suspicion that the package contained
narcotics before the dog-sniff search.
People v. May, 886 P.2d 280 (Colo.
1994).

A dog sniff search of a
lawfully stopped automobile does not
violate the state constitution search
and seizure provisions and does not
require reasonable suspicion. There is
no legitimate interest in possessing
contraband, and the action of the dog is
not a search since it only communicates
the dog's belief that illegal drugs are
present. People v. Esparza, 2012 CO
22,272 P.3d 367.

Search of public alley.
Defendant's constitutional right to be
free from unreasonable search and
seizure does not require the police
officer to obtain a search warrant
before searching a public alley.
Martinez v. People, 162 Colo. 195, 425
P.2d 299 (1967).

D. Unreasonable Search and Seizure.

Law reviews. For article,
"Logical Fallacies and the Supreme
Court", see 59 U. Colo. L. Rev. 741
(1988). For comment, "An
Exclusionary Rule Colorado Can Call
Its Own", see 63 U. Colo. Law. 207
(1992).
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A warrantless search of a
shared dwelling for evidence over the
express refusal of consent by a
physically present defendant cannot
be justified as reasonable on the
basis of consent given to the police by
another resident. People v. Miller, 143
P.3d 1195 (Colo. App. 2006); People v.
Nelson, 2012 COA 37M, __P.3d _.

Because the cell phone in
question could not be fairly
characterized as abandoned, lost, or
mislaid under the circumstances of
the case, the warrantless examination
of its contents amounted to an
unconstitutional search. People v.
Schutter, 249 P.3d 1123 (Colo. 2011).

The policy underlying the
exclusionary rule is deterrence of
police misconduct. People v. Press,
633 P.2d 489 (Colo. App. 1981).

The primary purpose of the
exclusionary rule is to deter unlawful
police conduct by the exclusion of
evidence which is the fruit of that
unlawful conduct. People v. Banks, 655
P.2d 1384 (Colo. App. 1982).

Exclusionary rule is designed
primarily to deter unlawful searches
and seizures by police. People v.
Fournier, 793 P.2d 1176 (Colo. 1990);
People v. McKinstry, 843 P.2d 18
(Colo. 1993).

The exclusionary rule is
intended to deter improper police
conduct and should not be applied in
cases where the deterrence purpose
is not served, or where the benefits
associated with the rule are minimal in
comparison to the costs associated with
the exclusion of the probative evidence.
People v. Altman, 960 P.2d 1164
(Colo. 1998).

Defendant may not respond
to an unreasonable search or seizure
by a threat of violence against the
officer and then rely on the
exclusionary rule to suppress evidence
pertaining to the criminal act of
obstructing a peace officer and resisting
arrest. People v. Brown, 217 P.3d
1252 (Colo. 2009).
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Application of exclusionary
rule in a dependency and neglect case
requires the court to balance the
deterrent benefits of applying the rule
against the societal cost of excluding
relevant evidence. People ex rel.
AE.L., 181 P.3d 1186 (Colo. App.
2008).

Here, applying the rule would
have a high societal cost in terms of
protecting child welfare interests.
Therefore, the court did not err in
denying mother's motion to suppress
evidence. People ex rel. AEE.L., 181
P.3d 1186 (Colo. App. 2008).

The inevitable discovery
exception to the exclusionary rule
applies to both primary evidence and
to secondary evidence. People V.
Burola, 848 P.2d 958 (Colo. 1993);
People v. Welsh, 58 P.3d 1065 (Colo.
App. 2002), aff'd on other grounds, 80
P.3d 296 (Colo. 2003).

Where there was neither a
search warrant, consent nor a valid
arrest, the search was improper. Gale
v. People, 174 Colo. 491, 484 P.2d
1210 (1971).

Test of admissibility of
evidence obtained in, or as a result
of, an illegal search is whether the
challenged evidence was obtained by
exploitation of the initial illegality or,
instead, whether it was obtained by a
means sufficiently distinguishable to be
purged of primary taint. People v.
Hogan, 703 P.2d 634 (Colo. App.
1985).

In determining whether the
taint of an illegality has been
dissipated, consideration is given to the
temporal proximity of the illegality and
defendant's statements, the presence of
intervening circumstances, and the
purpose and flagrancy of any official
misconduct. People v. Harris, 729 P.2d
1000 (Colo. App. 1986).

The "fruit of the poison
tree" doctrine which requires that
evidence obtained as a result of an
unconstitutional arrest be suppressed, is
an exclusionary rule created primarily
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to deter unlawful police actions, and is
applicable both to the illegally obtained
evidence itself, as well as to any
derivative evidence. People v. McCoy,
832 P.2d 1043 (Colo. App. 1992), aff'd,
870 P.2d 1231 (Colo. 1994).

Exclusionary rule
inapplicable where police conduct
not improper. When there is no
improper  police  conduct, the
exclusionary rule is not applicable
since its use would serve no purpose
but to deprive the prosecution of
reliable and probative evidence. People
v. Banks, 655 P.2d 1384 (Colo. App.
1982).

Police conduct exercised in
""good faith". A major consideration in
determining  the  admissibility  of
statements obtained pursuant to alleged
illegal police conduct is whether the
law enforcement officer's conduct was
exercised in "good faith", rather than as
being purposeful or  flagrant
misconduct. People v. Banks, 655 P.2d
1384 (Colo. App. 1982).

Where defendant police
officers removed property without
legal authority, their search for and
seizure of fixtures was per se
unreasonable and subjects defendant
officers to civil liability for any
resulting damages. Walker v. City of
Denver, 720 P.2d 619 (Colo. App.
1986).

Governmental conduct
must constitute search. In order for
the exclusionary rule to apply, there
first must be a determination that the
challenged  governmental  conduct
constitutes a search. People v. Gomez,
632 P.2d 586 (Colo. 1981), cert.
denied, 455 U.S. 943, 102 S. Ct. 1439,
71 L. Ed. 2d 655 (1982).

Police-citizen encounter did
not amount to a *‘seizure™ within the
meaning of this section. Two-minute
conversation between police officers
and defendant at the airport, where the
police officer asked the defendant six
basic questions in non-intimidating
manner and without blocking the
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defendant's movement, was not a
seizure. People v. Johnson, 865 P.2d
836 (Colo. 1994).

No seizure occurs during a
consensual interview where a police
officer merely seeks voluntary
cooperation of a citizen by asking
noncoercive  questions. People V.
Coleman, 55 P.3d 817 (Colo. App.
2002).

Prosecutor not required to
object at every instance to a trial
court's mischaracterization of the
prosecution's argument that a
police-citizen encounter did not
amount to a seizure requiring
reasonable  suspicion of criminal
activity. Remand to the district court
was unnecessary to address the issue of
the stop. People v. Johnson, 865 P.2d
836 (Colo. 1994).

Suppression of evidence
obtained during extraterritorial
arrest. Future violations of the statutes
governing peace officers' authority to
arrest may trigger application of the
exclusionary  rule and  require
suppression of evidence obtained in the
course of an extraterritorial arrest.
People v. Wolf, 635 P.2d 213 (Colo.
1981).

Officer making
unconstitutional search violates law.
Every officer making an

unconstitutional search, and every
officer advising or conniving at such
conduct is a law violator. Massantonio
v. People, 77 Colo. 392, 236 P. 1019
(1925).

Defendant's allegedly
criminal acts were sufficiently
attenuated from any illegal conduct
of sheriff's deputies so that exclusion
of evidence was not appropriate.
Evidence of a new crime committed in
response to an unlawful trespass is
admissible. People v. Doke, 171 P.3d
237 (Colo. 2007).

Fruits of unlawful search
are inadmissible in evidence. The
fruits of an unlawful search are, by
Mapp v. Ohio (367 U.S. 643, 81 S. Ct.
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1684, 6 L. Ed. 2d 1081 (1961)) and by
Crim. P. 41 inadmissible in evidence.
Hernandez v. People, 153 Colo. 316,
385 P.2d 996 (1963).

Laudable ends no longer
justify illegal means to obtain those
ends and illegal searches can no longer
furnish a foundation for the admission
of evidence found and taken under
illegal search. Wilson v. People, 156
Colo. 243, 398 P.2d 35 (1965).

In  granting motion to
suppress, where court finds that
probable cause for arrest without a
warrant is not shown, the subsequent
search and seizures are invalid. People
v. Trujillo, 179 Colo. 428, 500 P.2d
1176 (1972).

Fruits of search predicated on
unlawful arrest cannot be used as
evidence against defendants. Gale v.
People, 174 Colo. 491, 484 P.2d 1210
(1971).

Where articles are seized
incident to an arrest which is made
without probable cause, the defendants'
motion to suppress will be sustained.
People v. Navran, 174 Colo. 222, 483
P.2d 228 (1971).

Where the arrest of the
defendant was "unreasonable” when
tested by balancing the need to arrest
under the exigencies of the situation
against the invasion of the privacy
which the arrest entailed, any evidence
obtained is not admissible. People v.
Nelson, 172 Colo. 456, 474 P.2d 158
(1970).

Where police officers' initial
entry into apartment to execute arrest
warrant was unlawful, all physical
evidence seized from defendant's
person and from other occupants of
apartment  should have been
suppressed. People v. Aarness, 116
P.3d 1233 (Colo. App. 2005).

Where the sole basis of a
probable cause for the search of the
defendant's home presented in the
affidavit was his confession, and that
confession was illegally obtained under
the "fruit of the poison tree" doctrine,
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the articles obtained must be
suppressed. People v. Vigil, 175 Colo.
373, 489 P.2d 588 (1971).

Having arrested defendant
illegally, the prosecution cannot claim
that evidence obtained as a result of
this arrest need not be suppressed
because it was abandoned by
defendant. Mora v. People, 178 Colo.
279, 496 P.2d 1045 (1972).

Unless recognized exception
to the exclusionary rule applies,
evidence obtained by police as result of
an unlawful search and seizure is not
admissible against the defendant.
People v. Fournier, 793 P.2d 1176
(Colo. 1990); People v. McKinstry, 843
P.2d 18 (Colo. 1993).

Fruit must be obtained as
direct result of violation of
defendant’s constitutional rights. To
apply the "fruit of the poison tree"
doctrine, which is applicable in
Colorado, the fruit of the search must
have been obtained as the direct result
of a violation of the defendant's
constitutional rights--such a violation is
said to taint the tree and, in turn, the
fruit. People v. Vigil, 175 Colo. 373,
489 P.2d 588 (1971).

The basic test utilized in
determining if evidence is the "fruit"
of an unlawful arrest is whether,
granting establishment of the primary
illegality, the evidence to which the
instant objection is made has been
come at by exploitation of that
illegality or instead by means
sufficiently  distinguishable to be
purged of the primary taint. Wong Sun
v. United States, 371 U.S. 471, 83 S.
Ct. 407, 9 L. Ed. 2d 441 (1963); People
v. McCoy, 832 P.2d 1043 (Colo. App.
1992), aff'd, 870 P.2d 1231 (Colo.
1994).

Even if seizure of person is
unconstitutional, evidence
abandoned prior to that seizure is
not the fruit of the seizure and
should not be suppressed. Defendant
who dropped bag of cocaine prior to
arrest could not have the cocaine
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suppressed at trial using the argument
of unconstitutional seizure. People v.
McClain, 149 P.3d 787 (Colo. 2007).

When "fruit of the poison
tree" doctrine inapplicable. Where
there is no illegality involved in the
first seizure, there is no "poisonous
fruit" requiring the application of the
derivative evidence rule. People v.
Meyer, 628 P.2d 103 (Colo. 1981).

Suppression of evidence
seized in general exploratory search
without probable cause. Where
evidence seized was not discovered in
plain view, by a "frisk" of the
defendant for assaultive weapons, by a
search  of the defendant for
instrumentalities or evidence of the
offense for which he was arrested, by
an inventory search, or by a search for
evidence or instrumentalities of an
offense for which there existed
probable cause but, rather, was seized
during a general exploratory search for
which no probable cause existed,
defendant's motion to suppress the
evidence will be granted. People v.
Valdez, 182 Colo. 80, 511 P.2d 472
(1973).

Exclusionary  prohibition
extends as well to the indirect as the
direct products of unlawful invasions.
People v. Vigil, 175 Colo. 373, 489
P.2d 588 (1971).

The exclusionary rule has
traditionally barred from trial physical,
tangible materials obtained either
during or as the direct result of an
unlawful invasion. People v. Vigil, 175
Colo. 373, 489 P.2d 588 (1971).

The exclusionary rule not
only bars the admission of evidence
illegally acquired, but also prohibits the
government from utilizing evidence
which is the direct fruit or product of
the initial illegality. People v. Hogan,
649 P.2d 326 (Colo. 1982); People v.
Breland, 728 P.2d 763 (Colo. App.
1986).

But to suppress statements
made by individuals subsequent to their
illegal arrest with the defendant,

2013

defendant must establish that the
incriminating statements arose from
and were directly dependent upon
defendant's own illegal arrest. People v.
Zamora, 695 P.2d 292 (Colo. 1985).

Use of exclusionary rule not
warranted where it would not result
in appreciable deterrence.
Exclusionary rule is the judicially
created remedy, and not a personal
constitutional right, that is designed to
safeguard fourth amendment rights
through its deterrent effect. Where
DNA sample was provided as a
condition of probation for a
later-determined illegal sentence, case
does not implicate exclusionary rule:
(1) Constitutional error did not involve
the police; and (2) conduct failed the
"assessment of flagrancy"” test in that
the conduct was not sufficiently
deliberate  that  exclusion  could
meaningfully deter it. People wv.
Glasser, 293 P.3d 68 (Colo. App.
2011).

Where  evidence  from
search merely cumulative,
constitutionality of search not
determined. Where the evidence
which was discovered in a warrant
search and thereafter introduced at trial
was merely cumulative of other
overwhelming and competent evidence
of the defendant's guilt, the
constitutionality of the search need not
be determined. People v. Wieckert, 191
Colo. 511, 554 P.2d 688 (1976),
overruled on other grounds, Villafranca
v. People, 194 Colo. 472, 573 P.2d 540
(1978).

Test of admissibility of
evidence seized in lawful search
following unlawful search is whether,
granting establishment of the primary
illegality, the evidence to which
objection is made has been come at by
exploitation of that illegality or instead
by means sufficiently distinguishable to
be purged of the primary taint. People
v. Hannah, 183 Colo. 9, 514 P.2d 320
(1973).

When "fruit of the poison
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tree™ doctrine inapplicable. The "fruit
of the poison tree" doctrine is
inapplicable where the allegedly tainted
information was in fact obtained by
officers from independent, lawful
sources apart from the defendant's
statements. People v. Vigil, 175 Colo.
373, 489 P.2d 588 (1971).

Cocaine seized by police as
a result of an unlawful entry into an
apartment in which the defendant was
arrested does not fall within the
inevitable discovery exception to the
exclusionary rule since prosecutors
could not establish that the evidence
ultimately or inevitably would have
been discovered by lawful means.
People v. Burola, 848 P.2d 958 (Colo.
1993).

Evidence discovered after a
nonconsensual, warrantless entry
into the defendant's residence was
properly suppressed. Because the
officers were conducting a narcotics
investigation, their nonconsensual entry
was not justified by the existence of
outstanding municipal warrants for the
defendant based on dog license
violations. People v. O'Hearn, 931 P.2d
1168 (Colo. 1997).

Under "independent
source' exception to the exclusionary
rule. Unconstitutionally obtained

evidence may be admitted if the
prosecution can establish that it was
also discovered by means independent
of the illegality.  People v.
Schoondermark, 759 P.2d 715 (Colo.
1988) (disapproving People v. Barndt,
199 Colo. 51, 604 P.2d 1173 (1980);
People v. Turner, 660 P.2d 1284 (Colo.
1983); and People v. Griffith, 727 P.2d
55 (Colo. 1986)).

The independent source
exception allows the admission of
evidence obtained as the fruit of an
illegal warrantless search or seizure
where the government learned of the
evidence "from an independent
source". People v. Lewis, 975 P.2d 160
(Colo. 1999).

Under this  exception,
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however, if search warrant is based
partly on information unlawfully
obtained, trial court must determine
whether the lawful seizure was
genuinely independent of the tainted
seizure. In the absence of such
determination on appeal, remand is
proper so that the trial court can make
the determination. People v. Cruse, 58
P.3d 1114 (Colo. App. 2002).

The attenuation exception
to the poisonous tree doctrine applies
when the connection between the
lawless conduct of police and their
discovery of the challenged evidence
is so attenuated to dissipate the taint.
There was no time delay from when the
deputy unlawfully entered the hotel
room and defendant's request for help,
so the doctrine of attenuation does not
apply. People v. Prescott, 205 P.3d 416
(Colo. App. 2008).

lllegally seized evidence
admissible for impeachment
purposes. Evidence that is a product of
an unlawful search is admissible for the
limited purpose of impeachment of a
defendant's testimony. LeMasters v.
People, 678 P.2d 538 (Colo. 1984).

Where illegally  seized
evidence is admitted for impeachment
purposes, the  nexus  between
defendant's  statements and the
contradictory evidence introduced on
cross-examination must be apparent.
LeMasters v. People, 678 P.2d 538
(Colo. 1984).

Suppressed evidence which
tended to establish defendant's
presence at scene of crime was not
admissible on cross-examination to
impeach defendant's direct testimony,
where defendant in direct testimony did
not refer to suppressed items. And
where defendant made no statement on
cross-examination that was properly
impeachable by the suppressed items.
LeMasters v. People, 678 P.2d 538
(Colo. 1984).

Suppressed evidence was
not admissible for impeachment
purposes where it was not "reasonably
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suggested” by defendant's direct
testimony. People v. Eickman, 728
P.2d 369 (Colo. App. 1986).

Prosecution's burden of
proof. The prosecution bears the
burden of establishing that the evidence
obtained from a witness was not
obtained through exploitation of the
defendant's illegally obtained
statements. People v. Briggs, 668 P.2d
961 (Colo. App. 1983).

Evidence seized by
arresting officers acting outside
territorial limit of authority. Though
police officers not in fresh pursuit
exceeded their authority in arresting a
defendant outside the territorial limit of
their authority, suppression of evidence
seized from the defendant incident to
the arrest was not required where the
warrant itself established probable
cause. People v. Hamilton, 666 P.2d
152 (Colo. 1983).

Evidence seized in violation
of a statutory provision may be
suppressed only if the unauthorized
search and seizure violated
constitutional restraints on
unreasonable searches and seizures.
People v. Hamer, 689 P.2d 1147 (Colo.
App. 1984); People v. Vigil, 729 P.2d
360 (Colo. 1986); People v. Fournier,
793 P.2d 1176 (Colo. 1990).

Failure for good cause to
comply with Crim. P. 41(c)(1), which
requires affidavits for search warrants
to be sworn to or affirmed before the
issuing judge, does not constitute a
constitutional violation that
automatically triggers the exclusionary
rule. People v. Fournier, 793 P.2d 1176
(Colo. 1990).

Independent source
exception sufficient to legitimize
seizure, under validly issued warrant,
of evidence first encountered upon
illegal entry. Where warrant issued
after illegal entry was based upon facts
known prior to and independently of
illegal search, independent source
would support legality of search.
People v. Schoondermark, 759 P.2d
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715 (Colo. 1988).

Independent source exception
sufficient to legitimize seizure where
affidavit in support of search warrant
contained illegally obtained
information but, after redacting the
portions of the affidavit that were based
on the illegal search, the remaining,
lawfully obtained information
established probable cause. People v.
Pahl, 169 P.3d 169 (Colo. App. 2006).

Exclusionary rule
inapplicable in attorney disciplinary
proceeding. Disciplinary

proceedings, which are sui generis,
need not be afforded the same
constitutional safeguards which are
provided to an accused in a criminal
case. The exclusionary rule should not
be extended to provide a shield to a
lawyer charged in a disciplinary
complaint. People v. Harfmann, 638
P.2d 745 (Colo. 1981).

In civil proceedings, the
suppression  of illegally seized
evidence is not always required. The
determination of the applicability of the
exclusionary rule beyond the context of
a criminal prosecution is made by
weighing the likely social benefits of
excluding evidence against the likely
costs of exclusion. Ahart v. Dept. of
Corr., 943 P.2d 7 (Colo. App. 1996),
aff'd, 964 P.2d 517 (Colo. 1998).

In cases in which an
employee has a security- or
safety-sensitive job, suppression of
relevant evidence in a civil proceeding
may not be the appropriate remedy for
alleged constitutional violations. Ahart
v. Dept. of Corr., 943 P.2d 7 (Colo.
App. 1996).

Where outstanding arrest
warrant was void from its inception,
the arrest of the defendant violated
fourth amendment to the United States
Constitution and this section, and
because neither the "good faith
mistake" nor "technical violation"
exceptions to the exclusionary rule, as
defined in § 16-3-308, are applicable to
the facts, evidence seized from
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defendant was properly suppressed.
People v. Mitchell, 678 P.2d 990 (Colo.
1984).

If government agents act in
violation  of  fourth  amendment
guarantee against unreasonable search
and seizure, such violation gives rise to
a cause of action for damages resulting
from such conduct. Walker v. City of
Denver, 720 P.2d 619 (Colo. App.
1986).

Warrantless entry into a
home is proscribed and evidence
derived from the illegal entry must
be suppressed in the absence of
probable cause to believe that a crime
has been committed and exigent
circumstances necessitating immediate
police action. People v. Lewis, 975
P.2d 160 (Colo. 1999).

The difference between a
permissible consensual encounter at
a person's doorway and an
impermissible  constructive entry
depends on whether there was coercive
conduct or a display of force by police
officers. People v. Nelson, 2012 COA
37M, __ P.3d__.

Admission of the
circumstances of the arrest in error
did not violate defendant's fourth
amendment right because the police
never entered the defendant's home and
defendant did not assert his right to
have the police obtain an arrest
warrant. Defendant voluntarily left his
home so that the police could arrest
him. People v. Summitt, 132 P.3d 320
(Colo. 2006).

Alleged conduct of bringing
the media into plaintiff's home to
film and record his arrest exceeded
the scope of the arrest warrant and
amounted to an unreasonable execution
of a warrant, thus violating plaintiff's
fourth amendment rights. Robinson v.
City & County of Denver, 39 F. Supp.
2d 1257 (D. Colo. 1999).

Warrantless entry into
private residence to inventory
contents violated defendant's fourth
amendment rights where home was
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seized pursuant to a temporary
restraining order issued in a civil
forfeiture case without probable cause
to believe that the contents of the home
were related to the nuisance activity.
People v. Taube, 843 P.2d 79 (Colo.
App. 1992).

Evidence discovered during
inventory search of defendant's van
was admissible in the absence of
showing that police acted in bad faith
or for the sole purpose of investigation.
Colo. v. Bertine, 479 U.S. 367, 107 S.
Ct. 738, 93 L. Ed. 2d 739 (1987).

The arrest of a person,
together with the routine booking
procedure incidental to such arrest,
provides an adequate constitutional
basis for a complete inventory search,
including all articles and containers
found in a purse. People v. Inman, 765
P.2d 577 (Colo. 1988).

Detention of safe after
recovery from burglars who had
stolen it from defendant until the safe
was opened was not an
unconstitutional seizure of safe.
People v. Unruh, 713 P.2d 370 (Colo.
1986).

Statements made by a
defendant subsequent to a
warrantless arrest which could not be
justified upon a basis of consent or
exigent circumstances should have
been suppressed notwithstanding that
the defendant was given his Miranda
rights where the record unequivocally
established a straight, short, and
unbroken line from the defendant's
arrest to his confession. People v.
Santisteven, 693 P.2d 1008 (Colo. App.
1984).

Other factors in
determining whether a confession is
obtained by exploitation of an illegal
arrest: The temporal proximity of the
arrest and the confession, the presence
of intervening circumstances, and,
particularly, the purpose and flagrancy
of the official misconduct. People v.
Lewis, 975 P.2d 160 (Colo. 1999).

Statements made by a

192



prisoner who is accompanied to a
telephone by jailhouse personnel
should not be suppressed because such
a prisoner does not have a reasonable
expectation of privacy in his telephone
communications. People v. Smith, 716
P.2d 1115 (Colo. 1986).

Contents of package seized
from detainee's coat pocket, which
was discovered during initial
pat-down search of defendant after
decision was made to take him into
civil protective custody due to his
intoxication, was not admissible
against him where after package was
confiscated and identified as probable
weapon,  limited  objectives  of
warrantless search had fully been
accomplished and police were not
justified in additional intrusion into
defendant's privacy interest to support
warrantless search of seized package.
People v. Dandrea, 736 P.2d 1211
(Colo. 1987).

Exclusionary rule applies to
the warrantless search of a passenger
compartment of an automobile if the
search goes beyond what is necessary
to determine whether a suspect is
armed. People v. Corpany, 859 P.2d
865 (Colo. 1993).

Defendant forfeited any
expectation of privacy by delivery of
unprocessed film to processor and
government's delivery of the prints to
the defendant and their recovery under
a valid search warrant does not
constitute an unreasonable search.
People v. Atencio, 780 P.2d 46 (Colo.
App. 1989), cert. denied, 790 P.2d 796
(Colo. 1990).

Evidence must be
suppressed where officers elected to
enter the backyard, walk to a garden
and seize marijuana plants, all without
first obtaining a warrant judicially
authorizing such conduct, and where
the defendant was not present on the
property and aware police officers were
also present. Hoffman v. People, 780
P.2d 471 (Colo. 1989).

Police officer's entry into
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fenced backyard constituted a
warrantless  search. Officer's
probable cause to believe that a car in
the driveway of a home had been stolen
and that the responsible party was in
the home did not create exigent
circumstances that would allow an
officer to enter the fenced backyard
while other officers knocked on the
front door. There was nothing to
indicate that circumstances were
moving so quickly that the officers
could not have secured the area without
entering the backyard and waited for a
warrant. People v. Brunsting, 224 P.3d
259 (Colo. App. 2009).

Officer's unlawful entry into
backyard tainted all further evidence
requiring that all evidence obtained
after entry into the backyard be
suppressed. People v. Brunsting, 224
P.3d 259 (Colo. App. 2009).

Evidence of
methamphetamine production seized
from defendants’ residence required
to be suppressed where officer who
executed search of residence relied on
search warrant based upon affidavit
containing his own false and recklessly
made statements and other valid
information in the affidavit was
insufficient to support the finding of
probable cause necessary for the
issuance of a valid search warrant.
People v. Kazmierski, 25 P.3d 1207
(Colo. 2001).

Evidence must be
suppressed where there was probable
cause but no exigent circumstances
to justify a warrantless search.
People v. Baker, 813 P.2d 331 (Colo.
1991), distinguished in that police did
not inform anyone they detected the
smell of iodine and there was no
attempt to prevent officers from
entering  residence. People  v.
Winpigler, 8 P.3d 439 (Colo. 1999).

Emergency aid exception is
an exception to both the warrant
requirement and the usual probable
cause requirement. To justify a
warrantless search under the emergency
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aid exception, though police do not
have to have probable cause to believe
that contraband or other evidence of
criminal activity is located at a
particular place, police must have a
reasonable basis, approximating
probable cause, to associate the
emergency with the area or place to be
searched. Police officer's conclusion
that it was "within the realm of
possibility" that someone was injured
or hurt inside the home was insufficient
as police must have more than a
theoretical validation for their actions.
People v. Hebert, 46 P.3d 473 (Colo.
2002).

Under the emergency aid
exception, the prosecution must
prove both that an immediate crisis
existed and the probability that
assistance would be helpful. It does
not require probable cause, but the
police must have a reasonable basis
approximating probable cause that
associates the emergency with the area
to be searched. People v. Allison, 86
P.3d 421 (Colo. 2004).

Emergency aid exception
justifies warrantless search when
officers’ main purpose is to render
aid to victim, not search for evidence.
Exception applies where prudent and
trained police officers determine that an
immediate crisis exists and that there is
a  probability their  emergency
assistance will prove helpful. People v.
Souva, 141 P.3d 845 (Colo. App.
2005).

Trial court's suppression of
evidence proper where warrantless
entry by police into defendant's
home was not justified under the
medical emergency exception. There
was no immediate crisis, objectively
examined by a prudent and trained
police officer, when defendant passed
out for a few seconds at his door but
immediately regained consciousness.
People v. Smith, 40 P.3d 1287 (Colo.
2002).

Investigatory stop of
defendant, who was passenger in car
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outside of drug suspect’'s house, was
not based on reasonable suspicion of
police officers  and, therefore,
subsequent arrest of defendant and
search incident to arrest was illegal and
all evidence obtained as result of arrest
and search constitutes fruit of the
poisonous tree. People V.
Carillo-Montes, 796 P.2d 970 (Colo.
1990).

Arresting officers lacked
probable cause to support a
warrantless search of defendant’s
vehicle or justification for a search
incident to his arrest, as that doctrine
was subsequently clarified in
Arizona v. Gant, 556 U.S. 332, 129 S.
Ct. 1710, 173 L. Ed. 2d 485 (2009).
Being stopped for a traffic infraction
immediately after leaving a suspect
import store and being in possession of
a recently purchased and still
unwrapped and unused "pot pipe",
although sufficient to justify an arrest
for possession of drug paraphernalia, is
nevertheless insufficient to provide
reasonable, articulable suspicion that
additional evidence of that offense
might be found in the arrestee's vehicle.
People v. McCarty, 229 P.3d 1041
(Colo. 2010).

Police lacked probable
cause to search trunk of vehicle
incident to arrest of driver. The
nervousness of an underage driver
coupled with the driver's unlawful
possession of a single prescription pill
is not enough to elevate suspicion to a
fair probability that more contraband
would be found in the vehicle. People
v. Coates, 266 P.3d 397 (Colo. 2011).

Although police officer was
justified in making investigatory
stop, evidence seized was properly
suppressed as search exceeded limits of
permissible  protective search  for
weapons. People v. Martinez, 801 P.2d
542 (Colo. 1990).

In order for an
investigatory stop to be
constitutionally valid, three
prerequisites must be met: (1) There
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must be an articulable and specific
basis in fact for suspecting that criminal
activity has taken place, is in progress,
or is about to occur; (2) the purpose of
the intrusion must be reasonable; and
(3) the scope and character of the
intrusion must be reasonably related to
its purpose. People v. Rodriguez, 849
P.2d 799 (Colo. App. 1992); People v.
Dowhan, 951 P.2d 905 (Colo. 1998);
People v. Salazar, 964 P.2d 502 (Colo.
1998); People v. Dixon, 21 P.3d 440
(Colo. App. 2000).

And the existence of the three
prerequisites to a valid investigatory
stop must be judged against an
objective standard that takes into
consideration the facts and
circumstances known to the officer at
the time of the intrusion and evaluates
the scope of the intrusion in light of
those facts. People v. Dixon, 21 P.3d
440 (Colo. App. 2000).

Observations  of  peace
officer and the information known to
him immediately prior to
investigatory stop of defendant
provided officer with reasonable
suspicion  that defendant had
engaged, or was about to engage, in a
criminal act where officer had
received an anonymous tip that there
was suspected drug activity at a site
known for prior drug transactions and
where such tip was corroborated by the
officer's own observations. People v.
Canton, 951 P.2d 907 (Colo. 1998).

An objective standard is
used in determining whether there was
reasonable suspicion necessary for the
investigatory stop. In determining
whether reasonable suspicion exists, we
must look to the totality of the
circumstances. The facts known to the
officers immediately prior to the
intrusion are of critical importance.
People v. Rodriguez, 849 P.2d 799
(Colo. App. 1992).

When the purpose for
which an investigatory stop was
instituted has been accomplished and
no other reasonable suspicion exists
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to support further investigation, there is
no justification for continued detention
and interrogation of citizens. People v.
Redinger, 906 P.2d 81 (Colo. 1995).

Where there are dual
purposes for an arrest and search,
the trial court must determine whether
the purpose of the arrest is a mere
pretext intended to validate an
otherwise invalid search. Where the
officer had information that drugs were
located in the defendant's trunk and the
officer found the drugs after arresting
the defendant on a traffic stop and
conducting an inventory search of the
car, the trial court was required to
determine whether the arrest and
resulting inventory search were a
pretext for conducting an investigatory
search. People v. Hauseman, 900 P.2d
74 (Colo. 1995) (interpreting the fourth
amendment to the U.S. Constitution).

There is no consensual
encounter where a reasonable person
under the circumstances would not
have believed he or she was free to
leave or to disregard the officer's
requests. A seizure occurred without
facts justifying reasonable suspicion of
a person having committed a crime.
People v. Heilman, 52 P.3d 224 (Colo.
2002).

Defendant's "furtive gesture"
was too ambiguous to constitute the
basis for an investigatory stop and
prosecution did not carry the burden
that the evidence was not the fruit of
the prior illegality. People v. Heilman,
52 P.3d 224 (Colo. 2002).

There was no articulable
and specific basis in fact to support a
reasonable suspicion of criminal
conduct where an anonymous tip
consisted of a physical description of a
person and his clothing and a claim that
the person stored cocaine in his shoe
and the police officer corroborated only
that a person matching the description
given by the informant was present
where the informant said he would be.
People v. Salazar, 964 P.2d 502 (Colo.
1998).
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Police officer may not
lawfully detain a passenger who has
exited from a vehicle that has stopped
at its destination, when the driver of the
vehicle has been contacted for minor

Section 8. Prosecutions

traffic violations, and when the officer
lacks reasonable suspicion to believe
that the passenger is involved in
criminal activity. People v. Dixon, 21
P.3d 440 (Colo. App. 2000).

indictment or information. Until

otherwise provided by law, no person shall, for a felony, be proceeded against
criminally otherwise than by indictment, except in cases arising in the land or
naval forces, or in the militia when in actual service in time of war or public
danger. In all other cases, offenses shall be prosecuted criminally by indictment

or information.

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 29.
Cross references: For prosecution by indictment or information, see Crim. P. 6

to 9 as well as part 2 of article 5 of title 16.

ANNOTATION

Law reviews. For article,
"By Leave of Court First Had", see 8
Dicta 10 (May 1931). For article, "By
Leave of Court First Had", see 8 Dicta
14 (June 1931).

This section directs that
felony proceedings must be initiated
by indictment and authorizes the
general assembly to provide alternative
methods of proceeding. Falgout V.
People, 170 Colo. 32, 459 P.2d 572
(1969).

This section recognizes but
two methods whereby person may be
proceeded against criminally in the
courts: the one method is by
indictment; the other, by information.
People v. Gibson, 53 Colo. 231, 125 P.
531 (1912).

Information is  written
accusation of crime preferred by
prosecuting  officer without the
intervention of a grand jury. It is used
in the constitution in the common-law
sense of the term, that is, an accusation
preferred, as at common law, by the
public prosecutor. People v. Gibson, 53
Colo. 231, 125 P. 531 (1912).

There is no constitutional
guarantee of grand jury indictment.
Losavio v. Robb, 195 Colo. 533, 579
P.2d 1152 (1978).

No constitutional provision
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forbids indictments and informations
as concurrent remedies when
surrounded by proper regulations and
safeguards. Falgout v. People, 170
Colo. 32, 459 P.2d 572 (1969).

General assembly may
provide for prosecuting
misdemeanors before justices of the
peace, upon sworn complaint or other
information. In re Constitutionality of
House Bill No. 158, 9 Colo. 625, 21 P.
472 (1886).

Expedience may not
override section. While summary
procedure in police court cases has
been countenanced from the standpoint
of expediency, expedience may not
override the constitution and dethrone
rights guaranteed thereunder. City of
Canon City v. Merris, 137 Colo. 169,
323 P.2d 614 (1958).

State constitution leaves
status of contempts as to pending
causes as it was at common law,
therefore unimpaired as to procedure,
or as to what constitutes contempt, or
as to the defense to contempts by the
constitutional provisions, as to freedom
of speech, section 10 of this article;
prosecution of offenses by indictment
or information, this section; due
process of law, section 25 of this
article; warrants of arrest, section 7 of
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this article. People ex rel. Attorney
Gen. v. News-Times Publishing Co., 35
Colo. 253, 84 P. 912 (1906), dismissed,
205 U.S. 454, 27 S. Ct. 556, 51 L. Ed.
879 (1907).

The power to punish
contempts is inherent in courts, and
summary proceedings for contempts
without indictment or trial by jury have
always been recognized. The
constitution was not intended to change

summary proceedings are therefore not
inconsistent with the constitutional
guarantees  relating to  criminal
prosecutions. Wyatt v. People, 17 Colo.
252, 28 P. 961 (1892).

Applied in In re Lowrie, 8
Colo. 499, 9 P. 489 (1885); Heinssen v.
State, 14 Colo. 228, 23 P. 995 (1890);
In re Dolph, 17 Colo. 35, 28 P. 470
(1891); Grandbouche v. People, 104
Colo. 175, 89 P.2d 577 (1939).

the practice in this respect. Such

Section 9. Treason - estates of suicides. Treason against the state
can consist only in levying war against it or in adhering to its enemies, giving
them aid and comfort; no person can be convicted of treason, unless on the
testimony of two witnesses to the same overt act, or on his confession in open
court; no person can be attainted of treason or felony by the general assembly;
no conviction can work corruption of blood or forfeiture of estate; the estates of
such persons as may destroy their own lives shall descend or vest as in cases of
natural death.

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 30.

Editor's note: Compare Commonwealth of Pennsylvania v. Nelson, 350 U.S.
497, 100 L. Ed. 640, 76 S. Ct. 477 (affirming Commonwealth of Pennsylvania v. Nelson,
377 Pa. 58, 104 A.2d 133 whereby the enforceability of a state anti-sedition act was
successfully resisted as superseded by federal intervention into the field by the Smith Act
which proscribed the same conduct as did the state act); and Uphaus v. Wyman, 360 U.S.
72, 79 S. Ct. 1040, 3 L. Ed. 2d 1090 (1959) (Distinguishing Commonwealth of
Pennsylvania v. Nelson, 350 U.S. 497, 76 S. Ct. 477, 100 L. Ed. 640 (1956) on the state's
right to require the production of corporate papers of a state-chartered corporation
pursuant to legislative investigation to determine if state policy concerning seditionary
activities had been violated, not impaired by the Smith Act.).

ANNOTATION
prohibit an order of forfeiture
entered under the Colorado public
nuisance statute. People v. Milton, 732
P.2d 1199 (Colo. 1987).

Law reviews. For article,
"State and Federal Forfeiture of
Property Used in Criminal Activity",
see 11 Colo. Law. 2597 (1982).

This section does not

Section 10. Freedom of speech and press. No law shall be passed impairing
the freedom of speech; every person shall be free to speak, write or publish
whatever he will on any subject, being responsible for all abuse of that liberty;
and in all suits and prosecutions for libel the truth thereof may be given in
evidence, and the jury, under the direction of the court, shall determine the law
and the fact.

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 30.
Cross references: For statutory provision concerning truth as a defense or
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mitigating factor in a defamation action, see § 13-25-125; for the privilege of
nondisclosure of news information by newspersons, see § 13-90-119; for provisions
relating to governmental access to news information, see article 72.5 of title 24; for
freedom of press for students in public schools, see § 22-1-120; for what constitutes

criminal libel, see § 18-13-105.

ANNOTATION

Law reviews. For article,
"Some Legal Aspects of the Colorado
Coal Strike", see 4 Den. B. Ass'n Rec.
22 (Dec. 1927). For article, "Martial
Law in Colorado", see 5 Den. B. Ass'n
Rec. 4 (Feb. 1928). For article, "An
Analysis of the Colorado Labor Peace
Act", see 19 Rocky Mt. L. Rev. 359
(1947). For note, "Rights and Duties of
the Press in Criminal Cases", see 27
Dicta 382 (1950). For article, "The Law
of Libel in Colorado", see 28 Dicta 121
(1951). For article, "Libel is a
Limitation on Newspaper
Publications", see 25 Rocky Mt. L.
Rev. 278 (1953). For article, "Torts",
see 31 Dicta 456 (1954). For comment,
"Reporter's Privilege: Pankratz v.
District Court", see 58 Den. L.J. 681
(1981). For article, "The Colorado
Supreme Court's Developing
Defamation Guidelines: Colorado
Enters the Quagmire”, see 59 Den. L.J.
627 (1982). For article, "Some
Observations on the Swinging
Courthouse Doors of Gannett and
Richmond Newspapers", see 59 Den.
L.J. 721 (1982). For article, "Obscenity
Law in Colorado: The Struggle to Pass
a Constitutional Statute”, see 60 Den.
L.J. 49 (1982). For note, "A First
Amendment Analysis of Governmental
Suppression of Speech”, see 60 Den.
L.J. 105 (1982). For article,
"Constitutional Law", which discusses
Tenth Circuit decisions dealing with
freedom of speech, see 61 Den. L.J.
221 (1984). For article, "Constitutional
Law", which discusses a Tenth Circuit
decision dealing with freedom of
speech, see 62 Den. U. L. Rev. 91
(1985). For article, "Regulations of
Speech Intended to Affect Behavior",
see 63 Den. U. L. Rev. 37 (1986). For
article, "Constitutional Law", which
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discusses Tenth Circuit decisions
dealing with freedom of speech, see 63
Den. U. L. Rev. 247 (1986). For article,
"Libel and Letters to the Editor:
Toward an Open Forum", see 57 U.
Colo. L. Rev. 651 (1986). For
comment, "Unlimited PACcess to the
Political Process: First Amendment
Protection of Independent Expenditures
by Political Action Committees”, see
57 U. Colo. L. Rev. 759 (1986). For
comment, "The Evolution of a Public
Issue: New York Times Through
Greenmoss", see 57 U. Colo. L. Rev.
773 (1986). For article,
"Pronouncements of the U.S. Supreme
Court Relating to the Criminal Law
Field: 1985-1986", which discusses
cases relating to free expression and
association, see 15 Colo. Law. 1560
(1986). For comment, "Anderson v.
Liberty Lobby, Inc.: Federal Rules
Decision or First Amendment Case?",
see 59 U. Colo. L. Rev. 933 (1988). For
articles, "Civil Rights" and
"Constitutional Law", which discuss
Tenth Circuit decisions dealing with
freedom of speech, see 65 Den. U. L.
Rev. 389 and 511 (1988). For article,
"Emotional Distress, The First
Amendment, and "This kind of speech':
A Heretical Perspective on Hustler
Magazine v. Falwell”, see 60 U. Colo.
L. Rev. 315 (1989). For article,
"Learned Hand and the
Self-government Theory of the First
Amendment: Masses Publishing Co. v.
Patten", see 61 U. Colo. L. Rev. 1
(1990). For article, "The Flag-Burning
Episode: An Essay on the
Constitution”, see 61 U. Colo. L. Rev.
39 (1990). For article, "The H-Bomb
Injunction”, see 61 U. Colo. L. Rev. 55
(1990). For article, "Constitutional
Law", which discuss Tenth Circuit
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decisions dealing with freedom of
speech, see 67 Den. U. L. Rev. 653
(1990). For article, "Freedom of Speech
Versus Cyber Threats", see 29 Colo.
Law. 79 (August 2000). For article,
"Public Employee Expression Law
Under the Colorado and Federal
Constitutions", see 34 Colo. Law. 77
(April 2005). For comment, "A
Fundamental Right to Read: Reader
Privacy Protections in the U.S.
Constitution”, see 82 U. Colo. L. Rev.
307 (2011).

The  first  amendment
guarantee of freedom of expression
includes freedom of association and
guarantees the right to associate or
refuse to associate with whomever one
chooses. Brandon v. Springspree, Inc.,
888 P.2d 357 (Colo. App. 1994).

Guarantees against exercise
of arbitrary power by any
department of government, or agency
thereof, are found in this section and
section 25 of this article. People v.
Harris, 104 Colo. 386, 91 P.2d 989
(1939).

This  section  provides
broader protection for freedom of
speech  than does the first
amendment to the U.S. Constitution,
and, therefore, obscenity statutes must
be drafted so they are compatible with
both constitutions. People v. Seven
Thirty-five E. Colfax, Inc., 697 P.2d
348 (Colo. 1985); People v. Ford, 773
P.2d 1059 (Colo. 1989); Bock v.
Westminster Mall Co., 819 P.2d 55
(Colo. 1991).

This section secures to the
people a full and free discussion of
public affairs. Pierce v. St. Vrain
Valley Sch. Dist., 944 P.2d 646 (Colo.
App. 1997), rev'd on other grounds,
981 P.2d 600 (Colo. 1999).

This  section provides
greater protection for freedom of
speech than does the first amendment.
Holliday v. Reg'l Transp. Dist., 43 P.3d
676 (Colo. App. 2001).

But test established by
federal first amendment
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jurisprudence applies where
restriction of speech on public property
is at issue. Holliday v. Reg'l Transp.
Dist., 43 P.3d 676 (Colo. App. 2001).

Three-step test for
determining whether a government
policy impermissibly excludes speech
from a particular forum is whether:
(1) The speech at issue is protected and
whether the government is involved in
its abridgement; (2) the forum is public
or nonpublic; and (3) the justification
for excluding the speech satisfies the
requisite standard. Holliday v. Regll
Transp. Dist., 43 P.3d 676 (Colo. App.
2001).

Summary judgment for
defendant improper: (1) Where
plaintiffs'  letters  that included
allegations of conflicts of interest,
waste, mismanagement, and cronyism
in the operation of the regional
transportation district (RTD) addressed
matters of public concern and were
therefore protected speech; (2) where
administrative  resources at RTD
headquarters were not a public forum;
but (3) evidence raised issues of
material fact as to whether policy
prohibiting the use of RTD
administrative resources for purposes
not clearly tied to carrying out the
RTD's statutory and RTD
board-imposed  responsibilities  was
applied in a manner that was retaliatory
or tantamount to prohibited viewpoint
discrimination. While the government
need not subsidize the exercise of free
speech, it may not discriminate
between speakers on the basis of their
viewpoints. Holliday v. Reg'l Transp.
Dist., 43 P.3d 676 (Colo. App. 2001).

While this section provides
broader protection for freedom of
speech in the context of political
speech and obscenity than does the
first amendment to the U.S.
Constitution, it does not provide greater
protection in the context of zoning
regulations. Z.J. Gifts D-2, L.L.C. v.
City of Aurora, 93 P.3d 633 (Colo.
App. 2004).
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Constitutional guarantees
are not always absolute and full
exercise thereof is not always possible.
Stapleton v. District Court, 179 Colo.
187, 499 P.2d 310 (1972).

Regulation of  conduct
touching first amendment rights
requires careful balancing. The
regulation of conduct which touches
first amendment rights requires that an
appellate court carefully balance the
right of a city's exercise of its police
power against an  ordinance's
infringement on protected speech.
Williams v. City & County of Denver,
622 P.2d 542 (Colo. 1981).

Freedom of speech includes
the individual right to purchase and
read whatever books he or she wishes
anonymously. This freedom advances
the free will of thinking, discovery, and
the spread of political truth. Tattered
Cover, Inc. v. City of Thornton, 44
P.3d 1044 (Colo. 2002).

When the government seeks
to use a search warrant to discover
customer book purchase records
from an innocent, third-party
bookstore, it must demonstrate a
compelling need for the information
sought. In  determining  whether
government officials have met this
standard, the court may consider
whether there are reasonable alternative
means of satisfying the asserted need,
whether the warrant is overly broad,
and whether the records are sought for
reasons related to the content of the
books. If there is a compelling need,
then the court must balance law
enforcement's need for the records
against the harm caused to
constitutional interests by execution of
the warrant. Tattered Cover, Inc. v.
City of Thornton, 44 P.3d 1044 (Colo.
2002).

An innocent, third-party
bookstore must be afforded an
opportunity for a hearing prior to the
execution of any search warrant that
seeks to obtain its customers'
book-purchasing records. At the
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hearing, the court will apply the
balancing test described above.
Tattered Cover, Inc. v. City of
Thornton, 44 P.3d 1044 (Colo. 2002).

The department of
corrections' regulation that
precludes verbal abuse does not
violate the first amendment when
applied to the inmate's grievance
process. The regulation has more than
a formalistic logical connection
between itself and the department's
legitimate penological interest. Alward
v. Golder, 148 P.3d 424 (Colo. App.
2006).

Limitation of  section's
operation. In harmonizing this section
with  other  provisions of the
constitution, courts have necessarily
limited the operation of this section.
Further limitation should not be
imposed except in cases of clear
necessity. Fort v. People ex rel. Coop.
Farmers' Exch., Inc., 81 Colo. 420, 256
P. 325 (1927).

Municipalities may have
significant governmental interest in
imposing reasonable limitations on
the time, place, and manner of
presentation of some forms of live,
nude entertainment. Marco Lounge,
Inc. v. City of Fed. Heights, 625 P.2d
982 (Colo. 1981); City of Colo. Springs
v. 2354 Inc., 896 P.2d 272 (Colo.
1995).

Government has substantial
interest in preserving the character and
quality of residential neighborhoods by
insulating these areas from the
deleterious secondary effects associated
with  commercially operated nude
entertainment establishments. 7250
Corp. v. Bd. of County Comm'rs, 799
P.2d 917 (Colo. 1990).

Government regulations
establishing a system of prior
restraint are presumed invalid and
must be measured by strict scrutiny.
City of Colo. Springs v. 2354 Inc., 896
P.2d 272 (Colo. 1995).

"Prior restraint" describes
an administrative or judicial order
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that forbids certain communications
prior to the communication
occurring. Prior restraint  of
publication is an extraordinary remedy
carrying a heavy presumption of
unconstitutionality. To justify prior
restraint, the state must have an interest
of the highest order to protect. The
district court's order prohibiting the
media from possessing and revealing
the content of in camera transcripts that
were sent to the media in error is prior
restraint. People v. Bryant, 94 P.3d 624
(Colo. 2004).

To determine if the prior
restraint is necessary, the measure
must protect against an evil that is
great and certain that cannot be
mitigated by less intrusive measures.
There would be a great and certain
harm in allowing publication of
transcripts of in camera proceedings
involving rape shield evidence. First,
reporting the information would give a
stamp of authenticity as opposed to
rumor and speculation because the
information was gleaned under oath in
court. Second, there is a great interest
in upholding the state rape shield law
and protecting future sexual assault
victims. The state has a very strong
interest in protecting the victim through
the rape shield law in this case because
the victim's sexual conduct is a very
private matter. Third, the information is
still private. Therefore, there is a
minimal burden on the press because
the information was not public, so there
was no risk in not publishing something
others would publish or failing to report
public information. In total, these
factors indicate the harm would be
great and certain if the transcripts were
published. The court's order therefore
was not an unconstitutional prior
restraint, but it was necessary for the
supreme court to narrow the order.
People v. Bryant, 94 P.3d 624 (Colo.
2004).

Under first amendment, the
proper test for permissibility of
government-imposed content-neutral
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restrictions in a public forum is
whether they are narrowly tailored to
serve a significant state interest and
allow for ample alternative channels of

communication. Lewis v. Colo.
Rockies Baseball Club, 941 P.2d 266
(Colo. 1997).

Any system of prior
restraint is subject to heavy
presumption against its
constitutional validity. People ex rel.
McKevitt v. Harvey, 176 Colo. 447,
491 P.2d 563 (1971).

Interest of accused, whose
life and liberty are in jeopardy, to fair
trial by impartial jury is paramount, and
may require, depending on
circumstances of case, limitations upon
exercise of right of free speech and of
press. Stapleton v. District Court, 179
Colo. 187, 499 P.2d 310 (1972).

Abridgement of liberty of
discussion can be justified only
where clear danger of substantive
evils arises under circumstances
affording no opportunity to test the
merits of ideas by competition for
acceptance in the market of public
opinion. Pueblo Bldg. & Constr. Trades
Council v. Harper Constr. Co., 134
Colo. 469, 307 P.2d 468 (1957).

Duty to prevent
encroachment upon constitutional
guarantees of liberty and free speech
rests not only upon the general
assembly but upon the judicial branch
of the government. Pueblo Bldg. &
Constr. Trades Council v. Harper
Constr. Co., 134 Colo. 469, 307 P.2d
468 (1957).

Conditions for upholding
such restraint. To be upheld, any
restraint which is imposed in advance
of a final judicial determination on the
merits must be limited to the shortest
fixed time period compatible with
sound judicial resolution, and the
procedure must also assure a prompt,
final judicial decision. People ex rel.
McKevitt v. Harvey, 176 Colo. 447,
491 P.2d 563 (1971).

Government regulations
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that prohibit future dissemination of
constitutionally  protected speech
constitute prior restraints. City of
Lakewood v. Colfax Unlimited Ass'n,
634 P.2d 52 (Colo. 1981); City of Colo.
Springs v. 2354 Inc., 896 P.2d 272
(Colo. 1995).

In determining whether an
ordinance constitutes prior restraint,
the court must first decide whether the
ordinance contains adequate procedural
safeguards to ensure a licensing
determination within a defined time
period and that prompt judicial review
of the determination is available. City
of Colo. Springs v. 2354 Inc., 896 P.2d
272 (Colo. 1995).

If procedural safeguards are
adequate then the court must determine
whether there is a compelling
government interest and whether the
criteria  for issuing licenses s
sufficiently narrow, objective, and
definite to prohibit the licensing officer
from exercising unfettered discretion.
City of Colo. Springs v. 2354 Inc., 896
P.2d 272 (Colo. 1995).

Standing to  challenge
obscenity statutes. The rules of
standing are broadened in first
amendment cases to permit a party to
assert the facial overbreadth of statutes
which may chill the constitutionally
protected expression of third parties,
regardless of whether the statute could
be constitutionally applied to the
conduct of the party before the court.
People v. Seven Thirty-five East
Colfax, Inc., 697 P.2d 348 (Colo.
1985); 7250 Corp. v. Bd. of County
Comm'rs, 799 P.2d 917 (Colo. 1990).

Construction of injunctive
order in doubtful cases. In doubtful
cases an injunctive order should not be
so construed as to forbid the discussion
of matters of public interest, in view of
this section. Fort v. People ex rel.
Coop. Farmers' Exch., Inc., 81 Colo.
420, 256 P. 325 (1927).

Obscenity  statute  that
defines material that is patently
offensive in terms of community
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standards of tolerance satisfies
Colorado and U.S. Constitutions and
is not overbroad. People v. Ford, 773
P.2d 1059 (Colo. 1989).

Child pornography is not
material which is protected by the
first amendment to the U.S.
Constitution or by this section. People
v. Enea, 665 P.2d 1026 (Colo. 1983).

Child pornography is not
protected speech. People v. Batchelor,
800 P.2d 599 (Colo. 1990).

Statutes designed to restrict
children's access to sexually explicit
material found  unconstitutional
because overly broad. Tattered Cover,
Inc. v. Tooley, 696 P.2d 780 (Colo.
1985).

But excessive sweep of
zoning  regulation may  give
state-liquor-licensee standing.
Excessive sweep of city's zoning
regulation  forbidding live, nude
entertainment, which applies to more
than just state-liquor-licensed
establishments, if not supportable as a
reasonable time, place and manner
restriction, is both real and substantial
and a state-liquor-licensee has standing
to challenge the zoning ordinance as
overbroad. Marco Lounge, Inc. v. City
of Fed. Heights, 625 P.2d 982 (Colo.
1981); Williams v. City & County of
Denver, 622 P.2d 542 (Colo. 1981).

Section 18-6-403
prohibiting the making of materials
depicting a child being used for
explicit sexual conduct is not
overbroad or vague. The prohibition
is definitively limited to material made
for the purpose of overt sexual
gratification or stimulation of the
persons involved and does not reach
constitutionally  protected materials
depicting nude children for family,
educational, medical, artistic, or other
legitimate purposes. The
constitutionally required element of
scienter is satisfied by the degree of
culpability: "knowingly". People v.
Batchelor, 800 P.2d 599 (Colo. 1990).

Nude entertainment in
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establishments holding liquor
licenses. A state agency regulation
proscribing nude entertainment in
establishments holding liquor licenses
is neither unreasonable nor irrational,
and is not unconstitutional under this
section. Citizens for Free Enter. v.
Dept. of Rev., 649 P.2d 1054 (Colo.
1982).

Nude entertainment
ordinance is constitutional. Ordinance
placing restrictions on the age of the
patrons and the employees of nude
entertainment  establishments,  the
physical location of such
establishments, and the days and hours
of operation of such establishments
meets four-part test for constitutionality
under the United States and Colorado
Constitutions. 7250 Corp. v. Bd. of
County Comm'rs, 799 P.2d 917 (Colo.
1990).

Section fixes liability for
abuse of liberty of speech. While
liberty of speech and of the press is
guaranteed by our constitution, by a
subsequent clause of the same sentence
in which this is declared the
responsibility for its abuse is fixed.
Cooper v. People ex rel. Wyatt, 13
Colo. 337,22 P. 790 (1889).

Engaging in news-gathering
activities does not guarantee the
press a constitutional right of special
access to information not generally
available to the public. Nor may the
press engage in activities that are
otherwise illegal for the purpose of
reporting the news. People v. Bergen,
883 P.2d 532 (Colo. App. 1994).

Accused’s right to fair trial.
To strike the proper balance between an
accused's right to a fair trial and the
freedom of the press, the trial judge
may: (1) cause extensive voir dire
examination of prospective jurors; (2)
change the trial venue to a place less
exposed to intense publicity; (3)
postpone the trial to allow public
attention to subside; (4) empanel
veniremen from an area that has not
been exposed to intense pretrial
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publicity; (5) enlarge the size of the
jury panel and increase the number of
peremptory challenges; or (6) use
emphatic and clear instructions on the
sworn duty of each juror to decide the
issues only on the evidence presented
in open court. People v. Botham, 629
P.2d 589 (Colo. 1981).

Where a defendant has not
demonstrated the existence of massive,
pervasive, and prejudicial publicity,
which would create a presumption that
he was denied a fair trial, he must
establish the denial of a fair trial based
upon a nexus between extensive
pretrial publicity and the jury panel.
People v. Heller, 698 P.2d 1357 (Colo.
App. 1984), rev'd on other grounds,
712 P.2d 1023 (Colo. 1986).

Combination of "speech"
and '"'nonspeech”™ elements in the
same course of conduct is a form of
expression entitled to some degree of
constitutional protection. City of Colo.
Springs v. 2354 Inc., 896 P.2d 272
(Colo. 1995).

Four-part test for
regulation of conduct with "'speech™
and ‘nonspeech”™ elements. A
government regulation is sufficiently
justified if: (1) It is within the
constitutional power of the
government; (2) it furthers an important
or substantial governmental interest; (3)
the governmental interest is unrelated
to the suppression of free expression;
and (4) the incidental restriction on
alleged first amendment freedoms is no
greater than is essential to the
furtherance of that interest. 7250 Corp.
v. Bd. of County Comm'rs, 799 P.2d
917 (Colo. 1990).

Nature of the property
affected by government regulation
restricting speech is the first question
in a constitutional analysis of the
regulation. Denver Publ'g Co. v. City of
Aurora, 896 P.2d 306 (Colo. 1995);
Lewis v. Colo. Rockies Baseball Club,
941 P.2d 266 (Colo. 1997).

Regulation must be written
with particular care when property
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affected is traditionally recognized as a
forum associated with the
dissemination of ideas. Denver Publ'g
Co. v. City of Aurora, 896 P.2d 306
(Colo. 1995).

A courtroom is a not a
public forum for purposes of the first
amendment, and, therefore, a court
may restrict speech during court
proceedings so long as the restriction is
reasonable and viewpoint neutral.
Accordingly, an order that a litigant
remove a political T-shirt during court
proceedings was permissible when the
record showed that the court's order
was reasonably based on its duty to
preserve the courtroom for the
presentation of evidence and not to
restrict the particular  viewpoint
espoused by the litigant. People v.
Aleem, 149 P.3d 765 (Colo. 2007).

Streets and parks have
been traditionally recognized as held
in trust for the purpose of assembly
and the communication of ideas.
Denver Publ'g Co. v. City of Aurora,
896 P.2d 306 (Colo. 1995).

Content-neutral regulations
of time, place, and manner of speech
may be enforced if they are narrowly
tailored to serve a significant
government interest and leave ample
alternative channels of communication.
Denver Publ'g Co. v. City of Aurora,
896 P.2d 306 (Colo. 1995).

Narrow tailoring does not
mean the regulation must be the least
restrictive alternative. Denver Publ'g
Co. v. City of Aurora, 896 P.2d 306
(Colo. 1995).

A regulation is
content-neutral if it is justified
without reference to the content of the
regulated speech. Denver Publ'g Co. v.
City of Aurora, 896 P.2d 306 (Colo.
1995).

Presumption of
constitutionality of regulation of
content-neutral speech  modified.
Presumption attached to content-neutral
ordinance challenged on free speech
grounds requires the introduction of
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competent evidence that the regulation
burdens speech. Denver Publ'g Co. v.
City of Aurora, 896 P.2d 306 (Colo.
1995).

Government has burden of
proving constitutionality of
content-neutral ordinance challenged
on free speech  grounds is
constitutional. Denver Publ'g Co. v.
City of Aurora, 896 P.2d 306 (Colo.
1995).

The Colorado Clean Indoor
Air Act does not violate theaters'
rights under the first amendment to
the U.S. constitution or this section of
the Colorado constitution. Curious
Theatre Co. v. Dept. of Pub. Health &
Env't, 216 P.3d 71 (Colo. App. 2008),
aff'd, 220 P.3d 544 (Colo. 2009).

Smoking on stage during the
course of a play is expressive conduct
for purposes of the first amendment,
and the act does place an incidental
burden on this conduct by prohibiting it
in indoor theaters. Curious Theatre Co.
v. Dept. of Pub. Health & Env't, 216
P.3d 71 (Colo. App. 2008), affd on
other grounds, 220 P.3d 544 (Colo.
2009).

The act is content neutral,
however, because it focuses on the
adverse health effects of tobacco
smoke, not on expression. Curious
Theatre Co. v. Dept. of Pub. Health &
Env't, 216 P.3d 71 (Colo. App. 2008),
aff'd, 220 P.3d 544 (Colo. 2009).

Because the act is content
neutral, it is subject to an intermediate
level of scrutiny as set forth in United
States v. O'Brien. The four factors of
O'Brien are satisfied in this case.
First, the statute is within the
constitutional power of the government
because the legislature has the authority
to enact statutes designed to promote
the public health. Second, the statute
furthers an important or substantial
governmental interest by protecting the
health of its citizens. Third, the
government's interest in establishing
the statute is unrelated to the
suppression of free expression because
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it is content neutral and justified by
health concerns unrelated to
expression. Finally, the incidental
restriction is no greater than necessary
to further the interest because it is
narrowly tailored by focusing on the
one form of conduct, smoking, upon
which the state's announced interest in
protecting the public's health depends.
The statute allows alternative channels
of expression, such as outdoor theaters
and fake and prop cigarettes. The
theaters did not demonstrate that the
use of the alternatives is so inadequate
as to outweigh the state's overriding
interest in protecting the health of its
citizens. Curious Theatre Co. v. Dept.
of Pub. Health & Env't, 216 P.3d 71
(Colo. App. 2008), aff'd, 220 P.3d 544
(Colo. 2009).

Permit systems are the
embodiment of time, place, and
manner restrictions on freedom of
expression that have long enjoyed the
approval of the supreme court. Brandon
v. Springspree, Inc., 888 P.2d 357
(Colo. App. 1994).

Private association that
held permit from the city had the
right to present its festival in
accordance  with its policy of
prohibiting any political, religious,
ideological, or social causes and could
prevent person from engaging in
conduct within its permit area that
interfered with association's stated
purposes. Brandon v. Springspree, Inc.,
888 P.2d 357 (Colo. App. 1994).

The owner of a shopping
center may limit free speech conduct
to certain locations within the mall.
The shopping center's regulation
designating the food court for free
speech activity meets constitutional
muster because it provides an adequate
forum in which to convey plaintiffs'
ideas to their intended audience while
allowing the shopping center to carry
on its legitimate business. Robertson v.
Westminster Mall Co., 43 P.3d 622
(Colo. App. 2001).

A 48-hour waiting period
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requirement between an application
for, and action approving, the
soliciting of shopping center patrons
for constitutionally protected
purposes that also  requires
reapplication for each individual
solicitation activity is unjustified and
unreasonable under the constitution.
Robertson v. Westminster Mall Co., 43
P.3d 622 (Colo. App. 2001).

However, a 24-hour waiting
period rule that requires only one
application every six months and a
check-in procedure prior to each
individual solicitation activity is
reasonable and necessary to protect
the legitimate concerns of the mall
owner and is therefore justified and
reasonable under the constitution and
does not violate plaintiff's right of free
speech. Robertson v. Westminster Mall
Co., 43 P.3d 622 (Colo. App. 2001).

Although signs are, by
nature, means of expression and
communications within the meaning
of the first amendment. Williams v.
City & County of Denver, 622 P.2d
542 (Colo. 1981).

Public has concomitant
right to be free from intrusive signs
and billboards. Williams v. City &
County of Denver, 622 P.2d 542 (Colo.
1981).

Ceramic  painted and
prepared for display in a public
school (tile project) constitute
school-sponsored speech and are
governed by Hazelwood Sch. Dist. v.
Kihlmeier, 484 U.S. 260, 108 S. Ct.
562, 98 L. Ed. 2d 592 (1988). Fleming
v. Jefferson County Sch. Dist. R-1, 298
F.3d 918 (10th Cir. 2002), cert. denied,
537 U.S. 1110, 123 S. Ct. 893, 154 L.
Ed. 2d 783 (2003).

School-sponsored  speech
means  activities that  might
reasonably be perceived to bear the
imprimatur of the school and that
involve pedagogical concerns.
Fleming v. Jefferson County Sch. Dist.
R-1, 298 F.3d 918 (10th Cir. 2002),
cert. denied, 537 U.S. 1110, 123 S. Ct.
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893, 154 L. Ed. 2d 783 (2003).

If the speech at issue bears
the imprimatur of the school and
involves pedagogical interests, then it
is school-sponsored speech, and the
school may impose restrictions on it
so long as those restrictions are
reasonably related to legitimate
pedagogical concerns. Fleming v.
Jefferson County Sch. Dist. R-1, 298
F.3d 918 (10th Cir. 2002), cert. denied,
537 U.S. 1110, 123 S. Ct. 893, 154 L.
Ed. 2d 783 (2003).

Hazelwood Sch. Dist. v.
Kihlmeier allows educators to make
viewpoint-based decisions about
school-sponsored speech. Fleming v.
Jefferson County Sch. Dist. R-1, 298
F.3d 918 (10th Cir. 2002), cert. denied,
537 U.S. 1110, 123 S. Ct. 893, 154 L.
Ed. 2d 783 (2003).

Hazelwood Sch. Dist. v.
Kihlmeier =~ does not  require
educators’ restrictions on
school-sponsored  speech to be
viewpoint  neutral.  Fleming V.
Jefferson County Sch. Dist. R-1, 298
F.3d 918 (10th Cir. 2002), cert. denied,
537 U.S. 1110, 123 S. Ct. 893, 154 L.
Ed. 2d 783 (2003).

Tile  project was a
nonpublic forum. Fleming v. Jefferson
County Sch. Dist. R-1, 298 F.3d 918
(10th Cir. 2002), cert. denied, 537 U.S.
1110, 123 S. Ct. 893, 154 L. Ed. 2d 783
(2003).

Because the school
permanently integrated the tiles into
the school environment, and was
significantly involved in the creation,
funding, supervision, and screening
process of the tile project, the tiles
bore the imprimatur of the school.
Fleming v. Jefferson County Sch. Dist.
R-1, 298 F.3d 918 (10th Cir. 2002),
cert. denied, 537 U.S. 1110, 123 S. Ct.
893, 154 L. Ed. 2d 783 (2003).

The goal of the tile project,
allowing participants to take part in
the reconstruction of the school,
involved the type of pedagogical
interests with which Hazelwood Sch.
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Dist. v. Kihlmeier was concerned.
Fleming v. Jefferson County Sch. Dist.
R-1, 298 F.3d 918 (10th Cir. 2002),
cert. denied, 537 U.S. 1110, 123 S. Ct.
893, 154 L. Ed. 2d 783 (2003).

Prohibition on including
the date of the school shooting in tile
project was reasonably related to a
pedagogical interest. Fleming V.
Jefferson County Sch. Dist. R-1, 298
F.3d 918 (10th Cir. 2002), cert. denied,
537 U.S. 1110, 123 S. Ct. 893, 154 L.
Ed. 2d 783 (2003).

Restriction on religious
symbols in tile project was
reasonably related to a pedagogical
interest. Fleming v. Jefferson County
Sch. Dist. R-1, 298 F.3d 918 (10th Cir.
2002), cert. denied, 537 U.S. 1110, 123
S. Ct. 893, 154 L. Ed. 2d 783 (2003).

School district did not
violate valedictorian's first
amendment free speech rights by
requiring review of valedictory
speech prior to presentation. Corder
v. Lewis Palmer Sch. Dist. No. 38, 566
F.3d 1219 (10th Cir.), cert. denied, __
US. _,130S.Ct. 742,175 L. Ed. 2d
515 (2009).

School district's unwritten
policy of reviewing valedictory
speeches prior to graduation ceremony
was reasonably related to pedagogical
concerns. Corder v. Lewis Palmer Sch.
Dist. No. 38, 566 F.3d 1219 (10th Cir.),
cert. denied, __ U.S. __, 130 S. Ct. 742,
175 L. Ed. 2d 515 (2009).

School district did not
violate valedictorian's first
amendment free speech rights by
compelling her to email an apology
prior to receipt of her high school
diploma. Corder v. Lewis Palmer
Sch. Dist. No. 38, 566 F.3d 1219 (10th
Cir.), cert. denied, __ U.S. _, 130 S.
Ct. 742, 175 L. Ed. 2d 515 (2009).

Forced apology was
reasonably related to pedagogical
concerns. Corder v. Lewis Palmer Sch.
Dist. No. 38, 566 F.3d 1219 (10th Cir.),
cert. denied, __ U.S. _, 130 S. Ct. 742,
175 L. Ed. 2d 515 (2009).
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School district did not
violate valedictorian's first
amendment free exercise of religion
rights by disciplining her for
presenting a different valedictory
speech than the one she gave to
principal for prior review. Corder v.
Lewis Palmer Sch. Dist. No. 38, 566
F.3d 1219 (10th Cir.), cert. denied, __
US. _,130S.Ct. 742,175 L. Ed. d
515 (2009).

Freedom of speech does not
bar enforcement of government
regulations directed at unlawful
conduct that manifests no element of
protected expression. City of Colo.
Springs v. 2354 Inc., 896 P.2d 272
(Colo. 1995).

First amendment protection
does not create immunity from
criminal prosecution. City of Colo.
Springs v. 2354 Inc., 896 P.2d 272
(Colo. 1995).

Truth of published matter
is complete defense in libel action. In
an action for libel, if the truth of the
published matter can be established by
evidence, it is a complete justification
and defense. Republican Publ'g Co. v.
Mosman, 15 Colo. 399, 24 P. 1051
(1890); Rocky Mt. News Printing Co.
v. Fridborn, 46 Colo. 440, 104 P. 956
(1909).

Truth is an absolute defense
in a libel action, whether civil or
criminal. Gomba v. McLaughlin, 180
Colo. 232,504 P.2d 337 (1972).

Whether allegedly
defamatory language is
constitutionally  privileged is a
question of law and a reviewing court
must review the record de novo to
insure that the trial court's judgment
does not constitute a forbidden
intrusion on the field of free
expression. NBC Subsidiary v. Living
Will Center, 879 P.2d 6 (Colo. 1994);
Mclntyre v. Jones, 194 P.3d 519 (Colo.
App. 2008).

Trial court's findings that
the statements at issue were false
constitute findings of fact. An issue of
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"constitutional fact" is one that affects
whether a statement is subject to
constitutional protection. Since the
statements at issue were false, they
were not entitled to first amendment
protection. Mcintyre v. Jones, 194 P.3d
519 (Colo. App. 2008).

Appellate court will set
aside trial court's findings of fact
only if they are clearly erroneous and
not supported by the record. Trial
court's findings that the statements
were false are supported by evidence in
the record and were therefore not
clearly erroneous. Mclintyre v. Jones,
194 P.3d 519 (Colo. App. 2008).

Special defense of truth not
required. In an action for damages for
alleged libel where the pleadings
presented the issue of the truth of the
published articles, a special defense of
truth was not required. Hadden v.
Gateway W. Publ'g Co., 130 Colo. 73,
273 P.2d 733 (1954).

This may be substantial,
rather than absolute, truth. The trend
of the law is toward the recognition of
substantial rather than absolute truth as
a defense to allegedly libelous
statements. Gomba v. McLaughlin, 180
Colo. 232, 504 P.2d 337 (1972).

A defendant asserting truth as
a defense in libel action is not required
to justify every word of the alleged
defamatory matter; it is sufficient if the
substance, the gist, the sting, of the
matter is true. Gomba v. McLaughlin,
180 Colo. 232, 504 P.2d 337 (1972).

And burden is on defendant
to prove that publication was
substantially  true. Gomba V.
McLaughlin, 180 Colo. 232, 504 P.2d
337 (1972).

Evidence of truth must be
relevant and admissible. While in
suits and prosecutions for libel, the
truth thereof may be given in evidence
under the Colorado constitution and
laws, the evidence offered for such
purpose must by relevant and
admissible. Bearman v. People, 91
Colo. 486, 16 P.2d 425 (1932).
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While this section and 8§
18-13-105 provide that in a libel suit
the truth of the alleged libel is a
defense, the defendant may not
establish it by incompetent evidence.
Towles v. Meador, 84 Colo. 547, 272
P. 625 (1928).

But evidence is admissible
even where libel is per se or
publication admittedly false.
Evidence of the truth of any allegedly
libelous statement is admissible, even
where the libel is per se, or where the
publication is admittedly false. Gomba
v. McLaughlin, 180 Colo. 232, 504
P.2d 337 (1972).

Statements held to
constitute slander per se as a matter
of law. Pittman v. Larson Distrib. Co.,
724 P.2d 1379 (Colo. App. 1986);
Keohane v. Wilkerson, 859 P.2d 291
(Colo. App. 1993), aff'd, 882 P.2d 1293
(Colo. 1994).

Statement that a political
candidate  physically  threatened
people who disagreed with him was
defamatory per se, but was
constitutionally privileged because it
was printed on a political postcard and
could not reasonably be interpreted as
stating actual facts about the candidate.
Arrington v. Palmer, 971 P.2d 669
(Colo. App. 1998).

As circumstances may be
shown to mitigate damages even
though publication false. A defendant
in a libel action is entitled to give in
evidence any circumstances properly in
mitigation of said publication, for the
purpose of reducing the amount of
damages, even if the publication is, in
fact, false. Republican Publ'g Co. v.
Mosman, 15 Colo. 399, 24 P. 1051
(1890); Rocky Mt. News Printing Co.
v. Fridborn, 46 Colo. 440, 104 P. 956
(1909).

Taking § 13-25-125 and the
constitutional language of this section
together, it is clear that the law requires
that the defendant in a libel action be
allowed to put in any evidence which is
material to proof of justification or
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which tends to mitigate the damages.
Gomba v. McLaughlin, 180 Colo. 232,
504 P.2d 337 (1972).

Question involved where
defendant asserts truth as defense.
Where the defendant asserts truth as a
defense in a libel suit the question, a
factual one, is whether there is a
substantial difference between the
allegedly libelous statement and the
truth; or stated differently whether the
statement produces a different effect
upon the reader than that which would
be produced by the literal truth of the
matter. Gomba v. McLaughlin, 180
Colo. 232, 504 P.2d 337 (1972).

A defamatory opinion is
constitutionally protected if truthful
facts supporting the opinion are set
forth. Seible v. Denver Post Corp., 782
P.2d 805 (Colo. App. 1989).

Test articulated for
evaluating when speech is protected
opinion: (1) The statement complained
of should be examined to determine if
it is cautiously phrased in terms of
apparency, e.g., "in my opinion"; (2)
the entire published statement must be
examined in context, not just the
objectionable word or phrase; and (3)
all the circumstances surrounding the
statement, including the medium of
dissemination and the audience to
whom it is directed, should be
considered. Burns v. McGraw Hill
Broad. Co., 659 P.2d 1351 (Colo.
1983).

Burns v. McGraw-Hill
dichotomy between *fact™ and
“opinion™ is no longer relevant in
determining  whether  speech s
constitutionally privileged. However,
the factors identified in the Burns case
(phrasing, context, and circumstances)
are relevant and must be considered in
determining whether a statement can
reasonably be understood as declaring
or implying a provable assertion of
fact. Keohane v. Wilkerson, 859 P.2d
291 (Colo. App. 1993), aff'd, 882 P.2d
1293 (Colo. 1994).

Whether a statement is
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actionable depends not on its
characterization as fact or opinion,
but on whether it (1) contains or
implies a verifiable fact about the
plaintiff, and (2) is reasonably
susceptible to being understood as an
actual assertion of fact. Keohane v.
Wilkerson, 859 P.2d 291 (Colo. App.
1993), aff'd, 882 P.2d 1293 (Colo.
1994).

Characterization of a
statement as a ''question” or as
"hypothetical™ is irrelevant if it
reasonably implies a defamatory factual
assertion. Keohane v. Wilkerson, 859
P.2d 291 (Colo. App. 1993), aff'd, 882
P.2d 1293 (Colo. 1994).

Defendant's  question  to
reporter about whether judge had been
bribed with money or with drugs
clearly implied that judge had been
bribed; the only question was how.
Keohane v. Wilkerson, 859 P.2d 291
(Colo. App. 1993), aff'd, 882 P.2d 1293
(Colo. 1994).

A speculative or conjectural
statement, based on truthful,
nondefamatory = facts  which are
disclosed or otherwise generally known
to the audience, cannot reasonably be
understood as an assertion of fact.
Keohane v. Wilkerson, 859 P.2d 291
(Colo. App. 1993), aff'd, 882 P.2d 1293
(Colo. 1994).

Defendant's letter to the
editor speculating on the existence of a
"conspiracy” among leading members
of the community but not implying the
writer's  firsthand  knowledge  of
undisclosed facts supporting such a
claim was constitutionally protected
speech. Keohane v. Wilkerson, 859
P.2d 291 (Colo. App. 1993), aff'd, 882
P.2d 1293 (Colo. 1994).

Statements made on
television talk show that professional
athlete had quit and backed out on team
during playoffs constituted protected
opinion under test. Brooks v. Paige,
773 P.2d 1098 (Colo. App. 1988).

A public figure may not
maintain a claim for outrageous
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conduct when the conduct
complained of is expressive behavior
directed at his "public persona".
Brooks v. Paige, 773 P.2d 1098 (Colo.
App. 1988).

Statements made in
television news broadcast
characterizing sale of living will
packets as '‘scam™ and referring to
customers of company that sold
packets as being 'taken"™ were
constitutionally privileged and were
not actionable as defamation since
broadcasts did not contain or imply
verifiable facts nor could they be
reasonably understood as assertions of
actual fact. NBC Subsidiary v. Living
Will Center, 879 P.2d 6 (Colo. 1994).

"Clear and convincing"
standard applied to finding of
reckless disregard. In a libel action,
the "clear and convincing" standard of
proof is to be applied to the finding of
reckless disregard. Diversified Mgmt.,
Inc. v. Denver Post, Inc., 653 P.2d
1103 (Colo. 1982).

If plaintiff in a defamation
action is a public figure, or an allegedly
defamatory statement involved a matter
of public concern, plaintiff must prove
by clear and convincing evidence that
defendant ~ published  defamatory
statement with actual malice, i.e., with
knowledge of falsity or in reckless
disregard of the truth. Lewis v.
McGraw-Hill Broad., 832 P.2d 1118
(Colo. App. 1992).

As to matters of public
concern, which are afforded the
comprehensive protection of the first
amendment, a heightened burden
applies, and a plaintiff is required to
prove the statement's falsity by clear
and convincing evidence, rather than by
a mere preponderance. Williams v.
Continental Airlines, Inc., 943 P.2d 10
(Colo. App. 1996).

Where statements do not
involve a matter of public concern and
plaintiff is not a public figure, plaintiff
is required to prove that the statements
are false only by a preponderance of
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the evidence. Mcintyre v. Jones, 194
P.3d 519 (Colo. App. 2008).

First ~amendment  values
would be better honored by adopting
the same definition of "reckless
disregard" used in cases involving
public officials and public figures for
matters of public or general concern.
Diversified Mgmt., Inc. v. Denver Post,
Inc., 653 P.2d 1103 (Colo. 1982).

Trial court's finding that
defendant abused qualified privilege
is supported by evidence and is
therefore not clearly erroneous.
Defendant willfully chose not to learn
the truth, which is sufficient to
establish reckless disregard. Mclintyre
v. Jones, 194 P.3d 519 (Colo. App.
2008).

Publications are
constitutionally protected if they
concern either a public figure or a
matter of public concern, and a
showing of actual malice is necessary
to defeat the protection and make the
defamatory publication actionable. To
establish malice, plaintiff must show,
with clear and convincing evidence,
that the defamation was published with
actual knowledge of its falsity or in
reckless disregard for its truth or
falsity. Seible v. Denver Post Corp.,
782 P.2d 805 (Colo. App. 1989).

Trial court correctly
determined that plaintiff was a
limited purpose public figure. A
limited purpose public figure is one
who voluntarily injects himself or
herself into a particular controversy and
thereby becomes a public figure for a
limited range of issues such that the
person has achieved special
prominence in the resolution of public
questions. Limited purpose public
figure status focuses on two questions:
The threshold question of whether the
defamatory statement involves a matter
of public concern and, more
importantly, whether the level of
plaintiffs  participation  in  the
controversy invites scrutiny. Lewis v.
McGraw-Hill Broad., 832 P.2d 1118
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(Colo. App. 1992) (citing Gertz v.
Robert Welch, Inc. 418 U.S. 323, 94 S.
Ct. 2997, 41 L. Ed. 2d 789 (1974));
Mclntyre v. Jones, 194 P.3d 519 (Colo.
App. 2008).

Statement in  television
newscast which erroneously implied
that plaintiff had been arrested for
obstructing justice, indecent
exposure, and prostitution prior to
shoplifting arrest involved a matter
of sufficient public concern to
implicate first amendment protection
under the United States Constitution
where such newscast emerged in the
context of a persistent public
controversy over department store's
policies toward minorities and was
partly brought on by plaintiff's attorney
who sought to inform the media that his
client had never been arrested prior to
shoplifting  incident.  Lewis v.
McGraw-Hill Broad., 832 P.2d 1118
(Colo. App. 1992).

When media has an objective
basis to rely on the accuracy of an
official report relating to a matter of
public concern or involving a public
figure, then publication need not be
delayed in order to investigate its
accuracy or to obtain corroboration
from all possible sources. Lewis v.
McGraw-Hill Broad., 832 P.2d 1118
(Colo. App. 1992).

Purely private libels are in
no way impacted by the New York
Times v. Sullivan rule that in civil or
criminal libel actions brought by public
officials, truth is an absolute defense
and only false statements made with
"actual malice" are subject to sanctions.
People v. Ryan, 806 P.2d 935 (Colo.
1991), cert. denied, 502 U.S. 860, 112
S. Ct. 177,116 L. Ed. 2d 140 (1991).

It is inappropriate to
require that defamatory false
statements must be made with
"actual malice", where one private
person disseminates  defamatory
statements about another private
individual in the victim's community.
Rather, in a purely private context, a
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less restrictive culpability standard may
be used to meet the state's legitimate
interest in controlling constitutionally
unprotected conduct injurious to its
citizens. People v. Ryan, 806 P.2d 935
(Colo. 1991), cert. denied, 502 U.S.
860, 112 S. Ct. 177, 116 L. Ed. 2d 140
(1991).

A statement of opinion
relating to matters of public concern
is fully protected under the
constitution when it does not contain
provably false factual connotation and
cannot be interpreted as stating actual
fact about an individual. NBC
Subsidiary v. Living Will Center, 879
P.2d 6 (Colo. 1994); Bailey v. Huggins
Diagnostic & Rehab., 952 P.2d 768
(Colo. App. 1997).

No legal duty of due care is
owed by an author or interviewee on
a public television program to those
members of the public who may read
the book or view the program. Bailey
v. Huggins Diagnostic & Rehab., 952
P.2d 768 (Colo. App. 1997).

The question whether a
subject is of public concern is a
question of law. Williams  v.
Continental Airlines, Inc., 943 P.2d 10
(Colo. App. 1996); Mcintyre v. Jones,
194 P.3d 519 (Colo. App. 2008).

The boundaries of public
concern cannot be readily defined,
but must be determined on a
case-by-case basis. Generally, a matter
is of public concern whenever it
embraces an issue about which
information is needed or is appropriate
or when the public may reasonably be
expected to have a legitimate interest in
what is being published. Williams v.
Continental Airlines, Inc., 943 P.2d 10
(Colo. App. 1996); Mclntyre v. Jones,
194 P.3d 519 (Colo. App. 2008).

However, the balance should
be struck in favor of a private plaintiff
if his or her reputation has been injured
by a non-media defendant in a purely
private  context. Williams ~ v.
Continental Airlines, Inc., 943 P.2d 10
(Colo. App. 1996); Mclntyre v. Jones,
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194 P.3d 519 (Colo. App. 2008).

Selecting a bookkeeper for
a small homeowners association is
not a matter of public concern for
purposes of a defamation action.
Mclntyre v. Jones, 194 P.3d 519 (Colo.
App. 2008).

Public official can recover
in a defamation suit only if he proves
by "clear and convincing evidence" that
a false and defamatory statement of fact
was published about him by a
defendant who, at the time of
publication, knew that the statement
was false or made it "with reckless
disregard of whether it was false or
not". Manuel v. Fort Collins
Newspapers, Inc., 661 P.2d 289 (Colo.
App. 1982); Willis v. Perry, 677 P.2d
961 (Colo. App. 1983).

Police officers are public
officials. Willis v. Perry, 677 P.2d 961
(Colo. App. 1983).

Colorado does not
recognize the tort of false light
invasion of privacy. The tort is highly
duplicative of defamation both in
interests protected and conduct averted
and its subjective component raises the
spectre of a chilling effect on first
amendment freedoms. Denver Publ'g
Co. v. Bueno, 54 P.3d 893 (Colo.
2002).

Tort of invasion of privacy
by appropriation of another's name
or likeness is cognizable under
Colorado law. The elements of the tort
are: (1) The defendant used the
plaintiff's name or likeness; (2) the use
of the plaintiff's name or likeness was
for the defendant's own purposes or
benefit; (3) the plaintiff suffered
damages; and (4) the defendant caused
the damages incurred. Such a claim
will not succeed, however, if the
defendant's use of the plaintiff's name
and likeness is  constitutionally
privileged. Joe Dickerson & Assocs. V.
Dittmar, 34 P.3d 995 (Colo. 2001).

Defendant's publication of
the details of plaintiffs crime and
felony conviction in defendant's
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newsletter was privileged because the
facts of the crime and felony conviction
were a matter of public concern. Joe
Dickerson & Assocs. v. Dittmar, 34
P.3d 995 (Colo. 2001).

Statements in a letter to the
editor are constitutionally protected
where the statements were found to be
expressions of opinion and where the
statements were not based on
undisclosed facts. Sall v. Barber, 782
P.2d 1216 (Colo. App. 1989); Keohane
v. Wilkerson, 859 P.2d 291 (Colo. App.
1993), aff'd, 882 P.2d 1293 (Colo.
1994).

De novo review is
appropriate when determining the first
amendment status of government
property. Lewis v. Colo. Rockies
Baseball Club, 941 P.2d 266 (Colo.
1997).

The district court’s findings
of constitutional fact are reviewed de
novo, as are its ultimate conclusions
of constitutional law. In cases
involving activity that may be protected
under the free speech clause of the first
amendment, an appellate court has an
obligation to make an independent
examination of the whole record in
order to make sure that the judgment
does not constitute a forbidden
intrusion on the field of free
expression. Lytle v. City of Haysville,
138 F.3d 857 (10th Cir. 1998); Fleming
v. Jefferson County Sch. Dist. R-1, 298
F.3d 918 (10th Cir. 2002), cert. denied,
537 U.S. 1110, 123 S. Ct. 893, 154 L.
Ed. 2d 783 (2003).

De novo standard of review
not applied to trial court's factual
findings bearing on freedom of speech
rights of students who worked on
community college newspaper in action
in which main issue was the motivation
of the student government, the counsel,
and the administration in eliminating
funding of newspaper which was an
factual inquiry. Olson v. State Bd. for
Cmty. Colls. and Occupational Educ.,
759 P.2d 829 (Colo. App. 1988).

Issues are made up as in
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other cases and rules of evidence
observed. Notwithstanding  the
provision of this section that the jury in
actions for libel shall determine the law
and the facts, the issues must by made
up as in other cases, and the rules of
evidence observed. A verdict based
upon evidence which the law declares
incompetent will not be allowed to
stand. Meeker v. Post Printing & Publ'g
Co., 55 Colo. 355, 135 P. 457 (1913).

Error not to award
defendant expenses of marshalling
evidence. Where the evidence, the
marshalling of which created the
expenses, was admissible, the trial
court erred in not awarding to
defendant the reasonable expenses and
attorney's fees incurred in disproving
the plaintiff's denial of a fact asserted in
the allegedly libelous statement.
Gomba v. McLaughlin, 180 Colo. 232,
504 P.2d 337 (1972).

Courts have inherent power
to punish for contempt as to causes
pending. The courts have inherent
power and the duty to punish for
contempt those who publish newspaper
accounts concerning causes pending,
the inherent tendency of which is to
influence, intimidate, impede,
embarrass or obstruct the court in the
administration of justice. In re
Jameson, 139 Colo. 171, 340 P.2d 423
(1959).

To constitute contempt of
court, the publication by a newspaper
of an offensive editorial, the inherent
tendency of which is to obstruct justice,
must amount to a clear and present
danger that the evil intended may be
accomplished; hence editorial comment
on pending cases, even if grossly unfair
and false, is not to be adjudged
contemptuous unless it constitutes an
imminent peril to the administration of
justice. In re Jameson, 139 Colo. 171,
340 P.2d 423 (1959).

This section is no defense in
proceedings for constructive
contempt in newspaper publications;
this section of the constitution, and
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every other section of the constitution,
leaves unimpaired the law of contempts
as to pending causes as it existed at
common law. People ex rel. Attorney
Gen. v. News-Times Publ'g Co., 35
Colo. 253, 84 P. 912 (1906), appeal
dismissed for lack of jurisdiction, 205
U.S. 454, 27 S. Ct. 556, 51 L. Ed. 879
(1907).

Power to punish for
contempt must be invoked with
restraint. The power to punish for
contempt shall be invoked only where
the adjudicatory process may be
hampered or hindered in its calm,
detached, and fearless discharge of its
duty on the basis of what has been
submitted in court. In re Jameson, 139
Colo. 171, 340 P.2d 423 (1959).

Since purpose of power to
protect  public, not private
individuals. ~ The purpose of the
power to punish for contempt is to
protect immediate litigants and the
public from the mischievous danger of
an unfree or coerced tribunal. In re
Jameson, 139 Colo. 171, 340 P.2d 423
(1959).

The power to punish for
constructive criminal contempt finds its
genesis in the theory that the acts
complained of constitute a public injury
or offense, as distinguished from a
private injury or offense. In re Jameson,
139 Colo. 171, 340 P.2d 423 (1959).

When case is finished,
courts and judges are subject to same
criticisms as other people and no
comment published in connection with
a completed case, however libelous or
unjust, is punishable as a contempt of
court. In re Jameson, 139 Colo. 171,
340 P.2d 423 (1959).

Subject to the condition that
no person can be critical of a judge if
the purpose of the criticism is to
influence the result of pending
litigation, a citizen can praise or
condemn conduct of a court, or a judge,
being responsible for all abuse of that
liberty, to the same extent and through
the same procedures applicable to all
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citizens. In re Petition of Colo. Bar
Ass'n, 137 Colo. 357, 325 P.2d 932
(1958).

The remedies of a judge
who suffers abuse at the hands of the
press when a case is completed are
the same as those available to persons
outside the judiciary. In re Jameson,
139 Colo. 171, 340 P.2d 423 (1959).

When considering
discipline of attorneys who criticize
judges, the New York Times
standard should be applied because
of the interests in protecting attorney
speech critical of judges. Under the
New York Times standard (New York
Times Co. v. Sullivan, 376 U.S. 254
(1964)), a two-part inquiry applies in
determining whether an attorney may
be disciplined for statements criticizing
a judge: (1) Whether the disciplinary
authority has proven that the statement
was a false statement of fact (or a
statement of opinion that necessarily
implies an undisclosed false assertion
of fact); and (2) assuming the statement
is false, whether the attorney uttered
the statement with actual malice -- that
is, with knowledge that it was false or
with reckless disregard as to its truth.
In re Green, 11 P.3d 1078 (Colo. 2000).

Peaceful  picketing  for
lawful objective constitutes exercise
of constitutionally protected right of
free speech, hence denial thereof is
repugnant to this section and the first
and fourteenth amendments of the
constitution of the  United States.
Pueblo Bldg. & Constr. Trades Council
v. Harper Constr. Co., 134 Colo. 469,
307 P.2d 468 (1957).

However state has power to
regulate picketing. Recognition of
peaceful picketing as an exercise of
free speech does not imply that the
states must be without power to confine
the sphere of communication to that
directly related to the dispute. Pueblo
Bldg. & Constr. Trades Council v.
Harper Constr. Co., 134 Colo. 469, 307
P.2d 468 (1957).

Although cannot prohibit
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peaceful picketing. The constitutional
guarantee of freedom of discussion is
infringed by the policy of a state
forbidding resort to peaceful picketing
because there is no immediate
employer-employee dispute. Pueblo
Bldg. & Constr. Trades Council v.
Harper Constr. Co., 134 Colo. 469, 307
P.2d 468 (1957).

News reporter not
privileged to refuse to respond to
subpoena. Where a news reporter, who
is a first-hand observer of criminal
conduct, is subpoenaed to testify and to
produce relevant documents "in the
course of a wvalid grand jury
investigation or criminal trial”, there is
no privilege under the Colorado
constitution to refuse to respond to a
subpoena. Pankratz v. District Court,
199 Colo. 411, 609 P.2d 1101 (1980).

A tax ordinance that treats
newspapers as all other goods is not
unconstitutional under this section.
Catholic  Archdiocese v. City of
Denver, 741 P.2d 333 (Colo. 1987).

The right to speak and
publish does not create an unfettered
and unlimited right to gather
information made available solely for
discovery purposes. Bowlen v. District
Court, 733 P.2d 1179 (Colo. 1987).

Fair report doctrine
protects a fair and accurate media
report of a defamatory statement
made in a public proceeding, because
a reporter must be allowed to convey
statements that a member of the public
would have heard had he or she
attended the public proceeding. Wilson
v. Meyer, 126 P.3d 276 (Colo. App.
2005).

To be liable for defamation,
a defendant must have "published or
caused to be published” a
defamatory  statement, and a
defendant's silence in the presence of a
defamatory statement made by another
does not constitute publication. Wilson
v. Meyer, 126 P.3d 276 (Colo. App.
2005).

Restrictions on commercial
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speech are within ambit of this
section and the first amendment of the
United States Constitution. Williams v.
City & County of Denver, 622 P.2d
542 (Colo. 1981).

Advertising, as commercial
speech, protected by first
amendment, but not immune to
taxation. Advertising may instead be
subject to general taxes or economic
regulations without necessarily
violating the Constitution. Walgreen
Co. v. Charnes, 859 P.2d 235 (Colo.
App. 1992).

Test for facial overbreadth.
A statute is not unconstitutional unless
the overbreadth is judged to be
substantial in relation to the statute's
plainly  legitimate  sweep.  The
prohibited conduct must be adequately
defined, as written or authoritatively
construed, and the category of conduct
proscribed must be suitably limited and
described to avoid criminalizing an
intolerable range of constitutionally
protected conduct. People v. Batchelor,
800 P.2d 599 (Colo. 1990).

To determine  whether
statute facially overbroad, it is
necessary to examine the extent to
which the statute could prohibit speech
beyond the reach of governmental
regulation. Whimbush v. People, 869
P.2d 1245 (Colo. 1994); Aguilar v.
People, 886 P.2d 725 (Colo. 1994).

Overbreadth doctrine
neither compels invalidation of
statutes nor confers general standing
to challenge. The doctrine of
overbreadth  does not  compel
indiscriminate facial invalidation of
every statute which may chill protected
expression, nor does it confer standing
to challenge the facial constitutionality
of a statute on every defendant whose
conduct falls within its prohibitions.
Williams v. City & County of Denver,
622 P.2d 542 (Colo. 1981); Marco
Lounge, Inc. v. City of Fed. Heights,
625 P.2d 982 (Colo. 1981).

Former § 18-5-115 (1)(a)
unconstitutionally  overbroad as
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infringing on a charitable organization's
freedom of speech where more
narrowly tailored means of preventing
fraud were available. People v. French,
762 P.2d 1369 (Colo. 1988).

Harassment by stalking. By
burdening only those communications
furthering, promoting, or advancing an
expressed credible threat, § 18-9-111
(4)(@)(11) does not reach protected
conduct. People v. Baer, 973 P.2d 1225
(Colo. 1999).

Nor is the provision void for
vagueness since a person of ordinary
intelligence can know what conduct is
proscribed. People v. Baer, 973 P.2d
1225 (Colo. 1999).

A statute that regulates
unprotected speech is overbroad if its
prohibitions encroach upon protected
communications. People v. Ryan, 806
P.2d 935 (Colo. 1991); Aguilar v.
People, 886 P.2d 725 (Colo. 1994).

Police department rule
proscribing conduct unbecoming an
officer is not overbroad. The
overbreadth was not ‘"real and
substantial”, and the rule is not
constitutionally infirm. Puzick v. City
of Colo. Springs, 680 P.2d 1283 (Colo.
App. 1983).

Standing to  challenge
termination of college newspaper
funding. The faculty advisor of a
student-run college newspaper has no
standing on his own behalf to raise first
amendment  challenges to  the
termination of funding for the
newspaper but does have third party
standing to assert students' first
amendment interests. State Bd. for
Cmty. Colls. & Occupational Educ. v.
Olson, 687 P.2d 429 (Colo. 1984).

For discussion of trial
court's  refusal to  recognize
reporter's privilege, see Gagnon V.
District Court, 632 P.2d 567 (Colo.
1981).

Right under this section
does not extend to permit
communication between press and
prospective jurors who had been
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admonished not to discuss the pending
case. In re Stone, 703 P.2d 1319 (Colo.
App. 1985).

Open meetings law strikes
proper balance between the public's
right of access to information and a
legislator's right to freedom of speech.
Cole v. State, 673 P.2d 345 (Colo.
1983).

The right of privacy may be
qualified when a policeman's off-duty
conduct interferes with the compelling
state interest in maintaining an efficient
police force. Puzick v. City of Colo.
Springs, 680 P.2d 1283 (Colo. App.
1983).

Section  1-40-110  does
violate right to free speech. Grant v.
Meyer, 828 F.2d 1446 (10th Cir. 1987),
aff'd, 486 U.S. 414, 108 S. Ct. 1886,
100 L. Ed. 2d 425 1988 (decided under
former version of § 1-40-110).

Order of the district court
to give notice to customers of class
action lawsuit does not violate
Mountain Bell's right to free speech.
The notice sent by the defendant in this
case was content-neutral and it did not
result in the utility being compelled to
be associated with a message with
which it did not agree. Mountain States
v. District Court, 778 P.2d 667 (Colo.
1989), cert. denied, 493 U.S. 983, 110
S. Ct. 519, 107 L. Ed. 2d 520 (1989).

Termination of employee.
In determining whether the termination
of a school teacher constitutes an
unlawful retaliation for the exercise of
freedom of expression, the burden is on
the plaintiff to show that his conduct
was constitutionally protected and that
it was a substantial or motivating factor
in the employer's decision not to renew
employment. Heywood v. Thompson
Sch. Dist. R2-J, 703 P.2d 1308 (Colo.
App. 1985); Salida Sch. Dist. R-32-J v.
Morrison, 732 P.2d 1160 (Colo. 1987);
Ridgeway v. Kiowa Sch. Dist. C-2, 794
P. 2d 1020 (Colo. App. 1989).

School teacher has no first
amendment right to use nonapproved
controversial learning resources in his
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classroom without following the school
district's controversial materials policy.
Where  curriculum  controls  are
reasonably related to legitimate
pedagogical concerns, they do not
violate the free speech rights
guaranteed by the first amendment. Bd.
of Educ. of Jefferson County v. Wilder,
960 P.2d 695 (Colo. 1998).

The initial determination of
whether the conduct is constitutionally
protected requires a balancing of the
interests of the teacher, as a citizen, in
commenting upon matters of public
concern, and the interest of the state, as
an employer, in promoting the
efficiency of the public service it
performs through its employees.
Ridgeway v. Kiowa Sch. Dist. C-2, 794
P. 2d 1020 (Colo. App. 1989).

If the manner, time, place,
and context of an employee's statement,
regardless of its otherwise protected
content, reveal that the statement
constituted a refusal to perform a
lawful task within the scope of the
employee's duties, it is insubordination
and, as such, constitutionally
unprotected. Ridgeway v. Kiowa Sch.
Dist. C-2, 794 P. 2d 1020 (Colo. App.
1989); Barrett v. Univ. of Colo., 851
P.2d 258 (Colo. App. 1993).

Hiring  official's  racially
derogatory  remarks  were  not
constitutionally protected speech where
they did not touch upon a matter of
public concern, i.e., where they were
not directed toward policies pertaining
to discrimination, did not tend or seek
to expose discriminatory practices, and
merely reflected the possible racial bias
of an employee in the context of the
employer's hiring process. Barrett v.
Univ. of Colo., 851 P.2d 258 (Colo.
App. 1993).

Four-part test applies to
determine whether an employee's
constitutional right to free speech has
been violated by employer's conduct:
(1) The employee must show that the
speech touches upon a matter of public
concern; (2) if so, the employer has the
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burden to show that the employer's
interests outweigh the employee's
interest, as a citizen, in commenting
thereon; (3) if the employer's interests
do not outweigh the employee's
interest, the employee must then show
that the protected activity was a
substantial or motivating factor in the
employer's decision to take the action
complained of; and (4) the employer
may still prevail if it can show that the
same decision would have been made
in the absence of the protected conduct.
Kemp v. State Bd. of Agric., 803 P.2d
498 (Colo. 1990); Cotter v. Bd. of
Trustees of Univ. of Northern Colo.,
971 P.2d 687 (Colo. App. 1998).

Public employment cannot be
conditioned on a basis that infringes the
employee's constitutionally protected
interest in freedom of expression.
Gabel v. Jefferson County Sch. Dist.
R-1, 824 P.2d 26 (Colo. App. 1991);
Barrett v. Univ. of Colo., 851 P.2d 258
(Colo. App. 1993).

The determination of whether
speech is constitutionally protected is a
question of law subject to independent
examination by an appellate court in
light of the record. Gabel v. Jefferson
County Sch. Dist. R-1, 824 P.2d 26
(Colo. App. 1991); Barrett v. Univ. of
Colo., 851 P.2d 258 (Colo. App. 1993).

The determination of whether
speech touches a matter of public
concern, under first part of Kemp
four-part test, rests on a particularized
examination of each statement to
determine whether it can be fairly
considered as relating to any matter of
political, social, or other concern to the
community. Gabel v. Jefferson County
Sch. Dist. R-1, 824 P.2d 26 (Colo. App.
1991); Barrett v. Univ. of Colo., 851
P.2d 258 (Colo. App. 1993); Cotter v.
Bd. of Trustees of Univ. of Northern
Colo., 971 P.2d 687 (Colo. App. 1998);
Mclntyre v. Jones, 194 P.3d 519 (Colo.
App. 2008).

Petitioner has not sustained
his burden to prove that his conduct
was constitutionally protected
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expression by a public employee on a
matter of public concern where he
asserted that his refusal to perform hall
duty stemmed from his belief that such
performance would nullify his teaching
precepts in the classroom, and that to
require hall duty would force him to
espouse beliefs he does not hold.
Lockhart v. Arapahoe County Sch.
Dist. No. 6, 735 P.2d 913 (Colo. App.
1986).

Speech that concerns the use
of public funds or discloses evidence of
corruption, impropriety, or other
malfeasance on the part of public
officials or employees touches a matter
of public concern, but criticism of
internal management decisions made
by public officials or employees does
not. Cotter v. Bd. of Trustees of Univ.
of Northern Colo., 971 P.2d 687 (Colo.
App. 1998).

An employer may avoid
liability from an employee's civil
rights claim for retaliatory discharge
upon proving it would have reached the
same decision in the absence of the
protected conduct or that the
relationship between the employer and
the employee was of such a personal
nature that the employee's conduct
materially undermined an overriding
governmental interest in the effective
administration of state programs. Salida
Sch. Dist. R-32-J v. Morrison, 732 P.2d
1160 (Colo. 1987).

This section and the
statutory provisions related to open
records do not provide a sufficient
basis for declaring a confidential
termination agreement between a
school district and its superintendent
void as contrary to public policy.
Pierce v. St. Vrain Valley Sch. Dist.,
981 P.2d 600 (Colo. 1999).

Where governmental
entities or public monies subsidize,
approve, oOr encourage private
interests and such private interests
restrict the liberty to speak and to
dissent, such private restrictions run
afoul of the protective scope of this
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section. Improvements funded by
municipal bonds, existence of police
substation, patrolling by police officers,
existence of recruiting offices of
branches of U.S. military, county clerk
voter registration drives, and allowance
of other public interest groups to
congregate at shopping mall created
nexus between government and private
interests which  own mall and
effectively precluded mall owners from
excluding other political groups from
using mall to collect signatures. Bock
v. Westminster Mall Co., 819 P.2d 55
(Colo. 1991).

Historical connection
between the marketplace of ideas
and the market for goods and
services is not severed because goods
and services today are bought and
sold within the confines of a modern
mall. To conclude otherwise would be
to allow the vagaries of contemporary
urban architecture and planning, or the
lack thereof, to prevail over our valued
tradition of free speech. Bock v.
Westminster Mall Co., 819 P.2d 55
(Colo. 1991).

This provision is more
inclusive and protective of the rights
of citizens than is the first
amendment to the federal
constitution. In re Canon 35, 132 Colo.
591, 296 P.2d 465 (1956); Pierce v. St.
Vrain Valley Sch. Dist., 944 P.2d 646
(Colo. App. 1997), rev'd on other
grounds, 981 P.2d 600 (Colo. 1999).

National labor policy does
not require unqualified privilege be
given employer in a defamation action
based upon statements made in a
grievance proceeding. Thompson v.
Pub. Serv. Co. of Colo., 800 P.2d 1299
(Colo. 1990), cert. denied, 502 U.S.
973, 112 S. Ct. 452, 116 L. Ed. 2d 469
(1991).

A state law defamation action
based upon statements made in a
grievance or disciplinary proceeding
may go forward when a qualified
privilege for such statements is
recognized. Thompson v. Pub. Serv.
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Co. of Colo., 800 P.2d 1299 (Colo.
1990), cert. denied, 502 U.S. 973, 112
S. Ct. 452, 116 L. Ed. 2d 469 (1991).

No violation of right to
freedom of expressive association
where discovery of names of persons
donating to a trust fund was permitted
in action for breach of trust in
allocating trust moneys. Smith v.
District Court, 797 P.2d 1244 (Colo.
1990).

Speech is not protected in
the context of employee dismissal
controversies unless it relates to a
matter of public concern. Salida Sch.
Dist. R-32-J v. Morrison, 732 P.2d
1160 (Colo. 1987).

Public employment cannot
be conditioned on a basis that
infringes the employee's
constitutionally protected interest in
freedom of expression. If an
employee's speech was mainly personal
in nature rather than related to public
concerns, such speech is not entitled to
constitutional protection.  Gabel wv.
Jefferson County Sch. Dist. R-1, 824
P.2d 26 (Colo. App. 1991).

There was no violation of
the right to freedom of speech due to
the murder of a woman by her husband
in a county justice center. Duong v.
Arapahoe County Comm'rs, 837 P.2d
226 (Colo. App. 1992).

Distribution of leaflets and
cookies by demonstrators in front of
a sexually oriented business not
protected expressions under this
section where the distributions were
made on the sidewalk in a privately
owned strip shopping center. The court
concluded that the shopping center was
not the functional equivalent of a
downtown business district since it
consisted of less than 25 small
businesses, had no department stores,
had parking for less than 400 cars, had
no police substation, no military
offices, and no movie theaters. Rouse
v. City of Aurora, 901 F. Supp. 1533
(D. Colo. 1995).

Pretrial detainee was not

2013

deprived of freedom of speech by jail
personnel who monitored his outgoing
correspondence to another inmate. The
mail was not censored, and a prisoner
has fewer free speech rights when
corresponding with another prisoner.
People v. Whalin, 885 P.2d 293 (Colo.
App. 1994).

An inmate has no
constitutional right to photocopying
services. There is no free speech
violation in restricting the
photocopying privileges of inmates
who otherwise are able to write by
hand. Negron v. Golder, 111 P.3d 538
(Colo. App. 2004).

A showing that parent's
exercise of free speech threatened the
child with physical or emotional
harm, or caused such harm, would
establish a compelling state interest
sufficient to justify a restriction on
parent's first amendment free speech
rights. In re Newell, 192 P.3d 529
(Colo. App. 2008).

Section 12-47.1-804 (1) did
not impose unconstitutional
restrictions on ballot access, the right
to hold public office, and the right to
vote where the state's substantial
interest in avoiding corruption and the
appearance of corruption in both the
gaming industry and local government
outweighed the limited burden that §
12-47.1-804 (1) placed on ballot
access, the right to hold public office,
or on the right to vote. Lorenz v. State,
928 P.2d 1274 (Colo. 1996).

Prospective political
candidates lacked standing to
challenge 8§ 12-47.1-804 (1) on
vagueness grounds where candidates
owned a personal interest in gaming
licenses or owned corporations that
held gaming licenses. Lorenz v. State,
928 P.2d 1274 (Colo. 1996).

For application of Miller v.
California test for obscenity, see
People v. Seven Thirty-seven East
Colfax, Inc., 697 P.2d 348 (Colo.
1985).

Applied in  Melcher v.
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Beeler, 48 Colo. 233, 110 P. 181, 139
Am. St. R. 273 (1910); People v.
UMW, Dist. 15, 70 Colo. 269, 201 P.
54 (1921); Leighton v. People, 90 Colo.
106, 6 P.2d 929 (1931); Dill v. People,
94 Colo. 230, 29 P.2d 1035 (1934);
Hamilton v. City of Montrose, 109
Colo. 228, 124 P.2d 757 (1942); Colo.
High Sch. Activities Assn .
Uncompahgre Broad. Co., 134 Colo.
131, 300 P.2d 968 (1956); Williams v.
City & County of Denver, 157 Colo.
374, 402 P.2d 615 (1965); Houston v.
Manerbino, 185 Colo. 1, 521 P.2d 166
(1974); People v. Berger, 185 Colo. 85,
521 P.2d 1244 (1974); Bolles v.
People, 189 Colo. 394, 541 P.2d 80
(1975); People v. Tabron, 190 Colo.
161, 544 P.2d 380 (1976); Menefee v.
City & County of Denver, 190 Colo.

163, 544 P.2d 382 (1976); People v.
Hildebrandt, 190 Colo. 167, 544 P.2d
384 (1976); Hansen v. People, 190
Colo. 457, 548 P.2d 1278 (1976);
People ex rel. VanMeveren v. County
Court, 191 Colo. 201, 551 P.2d 716
(1976); Veterans of Foreign Wars, Post
4264 v. City of Steamboat Springs, 195
Colo. 44, 575 P.2d 835, appeal
dismissed, 439 U.S. 809, 99 S. Ct. 66,
58 L. Ed. 2d 101 (1978); Bergstrom v.
Ricketts, 495 F. Supp. 210 (D. Colo.
1980); People in Interest of Baby Girl
D., 44 Colo. App. 192, 610 P.2d 1086
(1980); In re P.R. v. District Court, 637
P.2d 346 (Colo. 1981); Churchey v.
Adolph Coors Co., 759 P.2d 1336
(Colo. 1988); Saint John's Church in
the Wilderness v. Scott, 194 P.3d 475
(Colo. App. 2008).

Section 11. Ex post facto laws. No ex post facto law, nor law impairing the
obligation of contracts, or retrospective in its operation, or making any
irrevocable grant of special privileges, franchises or immunities, shall be passed

by the general assembly.

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 30.
Cross references: For retrospective laws, see also § 12 of article XV of this

constitution.

ANNOTATION

l. General
Consideration.

1. Ex Post Facto
Laws.

11 Impairment of
Obligation of
Contracts.

V. Laws Retrospective
in Operation.

V. Irrevocable
Privileges and
Franchises.

I. GENERAL CONSIDERATION.

Law reviews. For article,
"The Case for Billboard Control:
Precedent and Prediction"”, see 36 Dicta
461 (1959). For article, "Constitutional
Law", which discusses Tenth Circuit
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decisions dealing with retroactive
legislation under due process clause,
see 63 Den. U. L. Rev. 247 (1986). For
article, "The DeWitt Test:
Determining the Retroactivity of New
Civil Legislation in Colorado”, see 40
Colo. Law. 73 (July 2011).

Applied in McNichols v.
Walton, 120 Colo. 269, 208 P.2d 1156
(1949); Jackson v. Colo., 294 F. Supp.
1065 (D. Colo. 1968); Wasson V.
Hogenson, 196 Colo. 183, 583 P.2d
914 (1978); McClanahan v. Am.
Gilsonite Co., 494 F. Supp. 1334 (D.
Colo. 1980); Denver Urban Renewal
Auth. v. Byrne, 618 P.2d 1374 (Colo.
1980); First Lutheran Mission v. Dept.
of Rev., 44 Colo. App. 417, 613 P.2d
351 (1980); Sutphin v. Mourning, 642
P.2d 34 (Colo. App. 1981); Thirteenth
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St. Corp. v. A-1 Plumbing & Heating
Co., 640 P.2d 1130 (Colo. 1982);
Bellendir v. Kezer, 648 P.2d 645 (Colo.
1982); Kirby of Southeast Denver, Inc.
v. Indus. Comm'n, 732 P.2d 1232
(Colo. App. 1986).

1. EXPOST FACTO LAWS.

Definition. Ex post facto
laws are defined variously as: Every
law that makes an action done before
the passing of the law, and which was
innocent when done, criminal, and
punishes such action; every law that
aggravates a crime, or makes it greater
than it was, when committed; every law
that changes the punishment, and
inflicts a greater punishment, than the
law annexed to the crime, when
committed; every law that alters the
legal rules of evidence, and receives
less, or different testimony, than the
law required at the time of the
commission of the offense, in order to
convict the offender. Myers v. District
Court, 184 Colo. 81, 518 P.2d 836
(1974).

Implication of term “ex
post facto™. The term “ex post facto™
necessarily implies a fact or act done,
after which the law in question is
passed. French v. Deane, 19 Colo.
504, 36 P. 609, 24 L.R.A. 387 (1894).

Ex post facto legislation is
abhorred in criminal law because it
stigmatizes with criminality an act
entirely innocent when committed.
Police Pension & Relief Bd. wv.
McPhail, 139 Colo. 330, 338 P.2d 694
(1959).

This section applies solely
to statutes which take away or
impair a vested right. The provisions
of this section prohibiting the passage
of laws retrospective in operation apply
solely to statutes which take away or
impair a vested right acquired under
existing laws, or which create a new
obligation, impose a new duty, or
attach a new disability in respect to
transactions already passed. Vail v.
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Denver Bldg. & Constr. Trades
Council, 108 Colo. 206, 115 P.2d 389
(1941); Peoples Natural Gas Div. v.
Pub. Utils. Comm'n, 197 Colo. 152,
590 P.2d 960 (1979); Gambler's
Express v. Pub. Utils. Comm'n, 868
P.2d 405 (Colo. 1994).

Neither an affirmative
enactment nor a repealing statute can
be so construed under the state
constitution as to retroact upon and
impair or take away accrued rights,
which by the authority of law, and in
the manner pointed out by it, had been
previously asserted. And especially is
this true when such rights have been
carried into judgment. Denver S. P. &
P. R. R. v. Woodward, 4 Colo. 162
(1878).

And is aimed only at
criminal cases. The prohibition against
ex post facto laws is aimed at criminal
cases, but it cannot be evaded by giving
a civil form to that which in its nature
is criminal. French v. Deane, 19 Colo.
504, 36 P. 609 (1894).

The phrase "ex post facto"
applies only to criminal cases. French
v. Deane, 19 Colo. 504, 36 P. 609
(1894); Wood v. Beatrice Foods Co.,
813 P.2d 821 (Colo. App. 1991).

The phrase "ex post facto", as
used in the constitution of the United
States and this section, does not apply
to civil laws. Such laws only are ex
post facto as provide for the
punishment of a party for acts
antecedently done which were not
punishable at all, or not punishable to
the extent or in the manner prescribed.
Denver S. P. & P. R. R. v. Woodward,
4 Colo. 162 (1878).

Two critical elements must
be present for a criminal statute to be
stricken down as an ex post facto law:
It must be retrospective, and it must
disadvantage the offender affected by
it. People v. Billips, 652 P.2d 1060
(Colo. 1982).

Section  18-1.4-102  (8)
violates prohibition on ex post facto
laws. Allowing the supreme court to
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remand cases back for new penalty
proceedings violates the ex post facto
clause.  Subjecting a defendant,
sentenced under an unconstitutional
death penalty statute, to a new penalty
hearing in front of a jury is ex post
facto because of the statutory dictate of
a life sentence in § 18-1.3-401 (5) and
because the defendants in these cases
were identifiable targets of the
legislation. People v. Woldt, 64 P.3d
256 (Colo. 2003).

The plain language of §
25-14-204 (2) states that a plaintiff
who legally expands his
cigar-tobacco bar prior to July 1,
2006, would become subject to
penalties as of July 1, 2006, for his
pre-enactment expansion. This is
impermissible ex post facto legislation;
however, the challenge to the
retroactive law has become moot by the
simple passage of time. Coal. for Equal
Rights v. Owens, 458 F. Supp. 2d 1251
(D. Colo. 2006), aff'd on other grounds
sub nom. Coal. for Equal Rights, Inc. v.
Ritter, 517 F.3d 1195 (10th Cir. 2008).

Statute is not ex post facto
where it does not enlarge the
punishment to which the accused was
liable when his crime was committed,
nor make any act involved in his
offense criminal that was not criminal
at the time he committed the crime for
which he was found guilty. People v.
Bastardo, 646 P.2d 382 (Colo. 1982).

An inmate does not have a
vested right in earned time, so the
inmate's punishment is not increased by
withholding earned time from the
inmate for not participating in sex
offender treatment. Reeves v. Colo.
Dept. of Corr.,, 155 P.3d 648 (Colo.
App. 2007).

Section 18-3-405 (2)(c) was
possibly applied ex post facto,
therefore, enhancement portion of
conviction is reversed where several
assaults occurred before this law was
enacted, the verdict could have been
based on an act that preceded the law's
enactment, and the jury was not
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instructed that the conviction had to be
based on an act that occurred after the
law's passage. People v. Graham, 876
P.2d 68 (Colo. App. 1994).

Statutory provision tolling
the expiration of parole upon the
filing of a parole violation complaint
does not violate prohibition against
ex post facto laws. Goetz v. Gunter,
830 P.2d 1154 (Colo. App. 1992).

The ex post facto clause of
the Colorado Constitution operates
primarily to prohibit the retroactive
application of legislative changes
which make previously lawful behavior
a criminal offense or which enhance
criminal penalties and, by its own
terms, said clause does not apply to the
judicial branch of the government. The
Colorado supreme court's amendment
of C.R.C.P. 24(f), which previously
required jurors in a capital case to be
sequestered, allowed the trial court to
determine in its discretion whether to
sequester the jurors in a criminal trial
and such amendment did not violate the
defendant's constitutional rights. People
v. Benney, 757 P.2d 1078 (Colo. App.
1987); People v. Graham, 876 P.2d 68
(Colo. App. 1994).

Time at which offense
committed governs ex post facto
character of law. Whether a law is ex
post facto or not relates, in criminal
cases, to the time at which the offense
charged was committed. If the law
complained of was passed before the
commission of the act with which the
prisoner is charged, it cannot, as to that
offense, be an ex post facto law. If
passed after the commission of the
offense, it is as to that ex post facto,
though whether of the class forbidden
by the constitution may depend on
other matters. French v. Deane, 19
Colo. 504, 36 P. 609 (1894); Zaragoza
v. Dept. of Rev., 702 P.2d 274 (Colo.
1985).

So far as the ex post facto
character of a law depends on the time
of its enactment, it has reference solely
to the date at which the offense was
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committed to which the new law is
sought to be applied. No other time or
transaction but this has been in any
adjudged case held to govern its ex post
facto character. French v. Deane, 19
Colo. 504, 36 P. 609 (1894).

A statute is not rendered
unconstitutional as an ex post facto law
merely because it might operate on a
fact or status preexisting the effective
date of the legislation, as long as its
punitive features apply only to acts
committed  after the  statutory
proscription becomes effective. People
v. Billips, 652 P.2d 1060 (Colo. 1982);
Gasper v. Gunter, 851 P.2d 912 (Colo.
1993); People v. Graham, 876 P.2d 68
(Colo. App. 1994); Coal. for Equal
Rights v. Owens, 458 F. Supp. 2d 1251
(D. Colo. 2006), aff'd on other grounds
sub nom. Coal. for Equal Rights, Inc. v.
Ritter, 517 F.3d 1195 (10th Cir. 2008).

When defendant pleads
guilty and the factual basis provided
that defendant committed the acts
both during a time period before and
after a statute is effective, the
defendant cannot claim an ex post
facto violation. People v. Bobrik, 87
P.3d 865 (Colo. App. 2003).

This section operates, as to
pending causes under a statute, as a
saving clause incorporated into the
repealing statute. Lundin v. Kansas P.
R. R., 4 Colo. 433 (1878); Denver S. P.
& P. R. R. v. Woodward, 4 Colo. 162
(1878).

The ex post facto clause is
violated when a statute punishes as a
crime conduct which was innocent
when done, makes more onerous the
punishment for a crime after its
commission, or deprives a defendant of
a defense that was available at the time
the crime was committed. People v.
District Court (Thomas), 834 P.2d 181
(Colo. 1992); People v. Aguayo, 840
P.2d 336 (Colo. 1992); People wv.
Bielecki, 964 P.2d 598 (Colo. App.
1998).

The test for determining
whether a criminal law is ex post
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facto is twofold. First, it must be
retrospective, that is, it must apply to
events occurring before its enactment.
Second, it must disadvantage the
offender affected by it. In re R.B., 815
P.2d 999 (Colo. App. 1991); People v.
Stewart, 926 P.2d 105 (Colo. App.
1996); People v. Bielecki, 964 P.2d 598
(Colo. App. 1998).

An ex post facto law is one
which imposes punishment for an act
which was not a crime when it was
committed or which  imposes
additional punishment upon acts
then proscribed. People v. Grenemyer,
827 P.2d 603 (Colo. App. 1992).

The test for determining
whether posting personal
information on the internet about
convicted sex offenders constitutes
additional criminal punishment in
violation of the ex post facto clause is
the test contained in Kennedy v.
Mendoza-Martinez, 372 U.S. 144
(1966). The seven factors are: (1)
Whether the sanction involves an
affirmative disability or restraint; (2)
whether it has historically been
regarded as punishment; (3) whether it
comes into play only on a finding of
scienter; (4) whether its operation will
promote the traditional aims of
punishment--retribution and deterrence;
(5) whether the behavior to which it
apples is already a crime; (6) whether
an alternative purpose to which it may
rationally be connected is assignable
for it; and (7) whether it appears
excessive in relation to the alternative
purpose assigned. People v. Stead, 66
P.3d 117 (Colo. App. 2002).

"Punishment" as referred
to in case law discussing ex post facto
laws is broader than an increase in
the sentence. Punishment in the instant
case was increased retrospectively
when petitioner was denied the
automatic entry of an order limiting
access to records relating to the charge
against her because of amendment of
the statute limiting access after her
crime was committed. In re R.B., 815
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P.2d 999 (Colo. App. 1991).

Requirement that prisoner
participate in sex offender treatment
program does not violate ex post
facto clause even though program did
not exist when prisoner was sentenced
since participation in the program is a
privilege and does not constitute
additional  punishment. White v.
People, 866 P.2d 1371 (Colo. 1994).

Requirement that offender
register as a sex offender does not
violate ex post facto clause, because
the registration requirement is intended
to assist law enforcement officials in
investigating future sex crimes and to
protect the public safety. As such, it is
remedial, not punitive, and does not
unconstitutionally enhance the
offender's punishment.  Jamison v.
People, 988 P.2d 177 (Colo. App.
1999).

Since sex offender
registration is not punitive, requiring
an offender who plead not guilty by
reason of insanity to register as a sex
offender upon his or her conditional
release does not violate the principles
of ex post facto. People v. Durapau, 12
COA 67, 280 P.3d 42.

There is no ex post facto
violation when a current qualifying
sexually violent predator offense was
not a qualifying offense at the time it
was committed. Since sexually violent
predator status is not punishment, there
is no constitutional violation. People v.
Mendoza, _ P.3d __ (Colo. App.
2011).

Drug offender surcharge
created in § 18-19-103 is properly
characterized as a punishment rather
than as a nonpunitive, compensatory
payment. As such, the surcharge is
appropriately  scrutinized  against
constitutional provisions prohibiting ex
post facto legislation. People v. Stead,
845 P.2d 1156 (Colo. 1993).

Imposition of drug offender
surcharge  violated  prohibition
against ex post facto laws where
defendant committed offenses before

2013

effective date of statute; retroactive
application of the statute would make
punishment for defendant's crime more
onerous after its commission. People v.
Stead, 845 P.2d 1156 (Colo. 1993);
People v. Ellington, 854 P.2d 223
(Colo. 1993); People v. Brown, 854
P.2d 228 (Colo. 1993); People v. Stead,
854 P.2d 229 (Colo. 1993).

No ex post facto violation
where the amount of restitution did
not change. Application of new
restitution statute changing to whom
the payments would be applied did not
violate ex post facto clause. The
amount of restitution did not change;
the court was authorized to order full
restitution under either version of the
statute. People v. Woodward, 11 P.3d
1090 (Colo. 2000).

For purpose of ex post facto
analysis, the court looks to the law
annexed to an offense on the date
when the defendant is charged with
committing the offense at issue.
People v. Henry, 845 P.2d 1160 (Colo.
1993).

Extension of statute of
limitations. The legislature may extend
the statute of limitations for
prosecutions not already time-barred as
of the effective date of the extension
without violating this section, but there
should be a clear legislative statement
that that was the intent. People v.
Holland, 708 P.2d 119 (Colo. 1985).

Thus, legislation that extends
the statute of limitations for a particular
crime cannot be retroactively applied to
revive a previously barred prosecution.
People v. Shedd, 702 P.2d 267 (Colo.
1985).

Unless harsh or oppressive,
a statute which changes the rules of
evidence after the occurrence of an
offense so that previously inadmissible
evidence is admissible is not an ex post
facto law. People v. Koon, 724 P.2d
1367 (Colo. App. 1986).

Judicial ex post facto is
based not on this section, which
applies only to legislative acts, but on
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due process principles. Aue V.
Diesslin, 798 P.2d 436 (Colo. 1990);
Campbell v. Solano, 807 P.2d 583
(Colo. 1991).

And retroactive application
of a parole board's reinterpretation
of a statute, where the
reinterpretation of the ambiguous
statutory language was foreseeable,
did not result in a violation of the ex
post facto clause or the due process
requirements. Lustgarden v. Gunter,
779 F. Supp. 500 (D. Colo. 1991).

Although the prohibitions
against ex post facto laws are
limitations on the power of the
legislature and generally are not
construed as being applicable to
judicial decisions, such decisions may
nevertheless have the effect of ex post
facto legislation and, thus, may be
found to violate a defendant's rights to
due process. People v. Grenemyer, 827
P.2d 603 (Colo. App. 1992).

Colorado will follow the
United States supreme court case of
Calder v. Bull to determine if there has
been a violation of the ex post facto
clause. Accordingly, a violation will
be found to exist whenever a statute
punishes conduct as a crime which
conduct was innocent when committed,
makes more onerous the punishment
for a crime after its commission, or
deprives a defendant of a defense that
was available at the time the crime was
committed. People v. District Court,
834 P.2d 181 (Colo. 1992).

Legislative changes made to
language that had been held to be
unconstitutional were ameliorative. In
fact, the defendant benefitted from the
change because it added the possibility
that he could receive parole. The court
held that the application of this type of
change was incapable of violating the
ex post facto clause. People v. District
Court, 834 P.2d 181 (Colo. 1992).

The fact that the
legislature, in reenacting a provision
of law, diverts from a more detailed
definition does not mean there has
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been a detrimental change. Not all
changes provide grounds for finding
that the new language violates the ex
post facto clause. People v. District
Court, 834 P.2d 181 (Colo. 1992).

Statutory provisions
requiring a single trial on sanity and
guilt and setting forth procedures
after acceptance of a plea of not
guilty by reason of insanity, adopted
in 1996 to ‘“clarify" statutory
provisions enacted in 1995, do not
violate constitutional proscription
against ex post facto laws. People v.
Bielecki, 964 P.2d 598 (Colo. App.
1998).

Applied in Titus v. Titus, 96
Colo. 191, 41 P.2d 244 (1935); White
v. District Court, 180 Colo. 152, 503
P.2d 342 (1972); Union P. R. R. v.
Heckers, 181 Colo. 374, 509 P.2d 1255
(1973); Carlson v. McCoy, 193 Colo.
391, 566 P.2d 1073 (1977); Perl-Mack
Enters. Co. v. City & County of
Denver, 194 Colo. 4, 568 P.2d 468
(1977); Estate of Barnhart .
Burkhardt, 38 Colo. App. 544, 563
P.2d 972 (1977); Hammer v. Real
Estate Comm'n, 40 Colo. App. 260,
576 P.2d 191 (1977).

1. IMPAIRMENT OF
OBLIGATION
OF CONTRACTS.

Law reviews. For article,
"One Year Review of Contracts", see
37 Dicta 1 (1960).

This section protects vested
contract rights from impairment.
Police Pension & Relief Bd. wv.
McPhail, 139 Colo. 330, 338 P.2d 694
(1959).

And protects equally from
violation the contracts of states with
those entered into between private
individuals. Hessick v. Moynihan, 83
Colo. 43, 262 P. 907 (1927).

Only vested contractual
rights are protected from statutory
impairment. Spradling v. Colo. Dept.
of Rev., 870 P.2d 521 (Colo. App.
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1993).

This section protects a
"contract” as the word is used in its
ordinary meaning. Klipping V.
McCauley, 143 Colo. 444, 354 P.2d
167 (1960).

Nothing in the language of
former § 13-30-103 (1)(k)(I) indicates
or implies that the county court
judge salary calculation formula was
contractual in nature. Because the
plaintiff had no vested contractual right
to be paid according to the formula set
forth in former § 13-30-103, he did not
have a right or interest protected by this
section of the constitution. Alderton v.
State of Colo., 17 P.3d 817 (Colo. App.
2000).

Section does not render
unconstitutional employment
security statute as an impairment to
obligation of contracts  between
operator and drivers of concrete
delivery trucks. Weitzel Redi-mix, Inc.
v. Indus. Comm'n, 728 P.2d 364 (Colo.
App. 1986).

Contract must be valid in
its inception. In order to come within
the scope of this section, a contract
must be valid in its inception. Klipping
v. McCauley, 143 Colo. 444, 354 P.2d
167 (1960).

And lawfully entered into.
This section extends only to contracts
lawfully entered into. Klipping v.
McCauley, 143 Colo. 444, 354 P.2d
167 (1960).

Section does not apply to
acts validating contracts theretofore
made on behalf of state. Miller v.
Limon Nat'l Bank, 88 Colo. 373, 296 P.
796 (1931); Farnik v. Bd. of County
Comm'rs, 139 Colo. 481, 341 P.2d 467
(1959).

State may make laws for
the enforcement of existing contracts,
curing defects in remedies, confirming
rights already existing or adding to the
means of securing and enforcing them.
Titus v. Titus, 96 Colo. 191, 41 P.2d
244 (1935).

Legislative changes can
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apply only to conditions in future.
The permissible changes, amendments
and alterations provided for by the
general assembly can apply only to
conditions in the future, and never to
the past; according to the cardinal
principle of justice and fair dealings
between government and man, as well
as between man and man, the parties
shall know prior to entering into a
business relationship the conditions
which shall govern that relationship.
Police Pension & Relief Bd. wv.
McPhail, 139 Colo. 330, 338 P.2d 694
(1959).

A pension has the attributes
of a contract. Police Pension & Relief
Bd. v. McPhail, 139 Colo. 330, 338
P.2d 694 (1959).

And is therefore entitled to
constitutional protection where it is a
contributory pension system. Police
Pension & Relief Bd. v. McPhail, 139
Colo. 330, 338 P.2d 694 (1959).

Rights which accrue under
a pension plan are contractual
obligations which are protected
under this section and art. I, § 10, of
the United States Constitution.
Pension plans promote important public
policy considerations because they are
structured to reward efficiency, to
encourage officers to remain in the
service, and to give assurance of a
decent living upon retirement. Colo.
Springs Fire Fighters v. Colo. Springs,
784 P.2d 766 (Colo. 1989).

The public employee's
retirement association (PERA) and
the Policemen's and Firemen's
Pension Reform Act statutory
provisions have established a defined
benefit contributory pension system
in which most public employees are
required to participate. By making
these contributions, employees obtain a
limited vesting of pension rights, which
ripen into vested pension rights upon
attainment of the respective eligibility
requirements. Colo. Springs Fire
Fighters v. Colo. Springs, 784 P.2d 766
(Colo. 1989).

225



On the issue of whether
PERA retirees have a contractual
right to a specific cost of living
increase, the cases of Police Pension &
Relief Bd. v. McPhail, 139 Colo. 330,
338 P.2d 694 (1959), and Police
Pension & Relief Bd. v. Bills, 148
Colo. 383, 366 P.2d 581 (1961), remain
good law. Justus v. People, 2012 COA
169, P.3d__.

PERA retirees have a
contractual right to the cost of living
adjustment (COLA) in effect when
their rights vested. Justus v. People,
2012 COA 169, _ P.3d _ .

On the issue of whether any
adverse change to the COLA for
PERA retirees violates this section,
contract clause jurisprudence
developed after the McPhail and Bills
cases in In re Estate of DeWitt, 54 P.3d
849 (Colo. 2002), must be followed.
Therefore, in this respect, McPhail and
Bills are no longer good law. Justus v.
People, 2012 COA 169, _ P.3d _.

Changes to the PERA
retirees’ COLA under Senate Bill
10-001 do not violate a retiree's
rights under this section if the
contract right has not been impaired, if
any impairment is not substantial, or if
the change in the COLA was
reasonable and necessary to serve a
significant and legitimate public
purpose. Justus v. People, 2012 COA
169, P.3d __.

Health plan benefits
provided for by city were not pension
benefits which were subject to
vesting where a consistent pattern
emerged upon consideration of the
Colorado statutory scheme addressing
pension benefits, the attributes of the
Colorado Springs ordinance, and the
Employee Retirement Income Security
Act of 1974 (ERISA) provisions.
Colo. Springs Fire Fighters v. Colo.
Springs, 784 P.2d 766 (1989).

Circumstances surrounding
the adoption of a city ordinance and
the restrictions imposed by the city
charter, established that the council
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did not intend to create a pension
type benefit or a contract when it
adopted measure. Instead, the council
acted within the bounds of its authority
and enacted an employee benefit
provision, which was to remain in
effect until the council, in the exercise
of its discretionary legislative powers,
elected to modify it. Colo. Springs Fire
Fighters v. Colo. Springs, 784 P.2d 766
(Colo. 1989).

Firemen's pension act does
not impair the obligation of contracts
of employment in violation of this
section. Huff v. Mayor of Colo.
Springs, 182 Colo. 108, 512 P.2d 632
(1973).

Frustration of
pre-annexation agreement was not
impairment of a contract and
provisions of 8§ 31-12-1185 and
31-12-118 (2)(b) that provide for
abeyance of pending annexation
proceedings upon the filing of a
petition  for  incorporation  when
specified criteria are met does not
violate this section. Greenwood Vill. v.
Petitioners for Proposed City of
Centennial, 3 P.3d 427 (Colo. 2000).

A marriage is not a
“contract”  within  meaning of
contract clause. In re Franks, 189
Colo. 499, 542 P.2d 845 (1975), cert.
denied, 423 U.S. 1043, 96 S. Ct. 766,
46 L. Ed. 2d 632 (1976).

Where contract and lease
do not provide an explicit exemption
from the Denver facilities
development admissions tax, the
claim that the ordinance imposing such
tax impairs the obligation of contracts
is invalid. Denver Center for
Performing Arts v. Briggs, 696 P.2d
299 (Colo. 1985).

The application of the
amended Colorado exemption limits
set forth in § 13-54-102 to a loan and
security agreement that was entered
into prior to the enactment of the
amended exemption statute does not
violate the respective "contracts"
clauses of the United States and
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Colorado Constitutions. In re Larsen,
260 B.R. 174 (Bankr. D. Colo. 2001).

Applied in Am. Smelting &
Ref. Co. v. People ex rel. Lindsley, 204
U.S. 103, 27 S. Ct. 198, 51 L. Ed. 393
(1907); Colo. Farm & Live Stock Co.
v. Beerbohm, 43 Colo. 464, 96 P. 443
(1908); Colo. & S. Ry. v. State R. R.
Comm'n, 54 Colo. 64, 129 P. 506
(1912); City & County of Denver v.
Stenger, 277 F. 865 (8th Cir. 1922);
Driverless Car Co. v. Armstrong, 91
Colo. 334, 14 P.2d 1098 (1932); In re
Special Assessments for Paving Dist.
No. 3, 105 Colo. 158, 95 P.2d 806
(1939); People ex rel. Rogers wv.
Waterman's Estate, 108 Colo. 263, 116
P.2d 204 (1941); Bd. of Trustees of
Firemen's Fund v. People ex rel.
Behrman, 119 Colo. 301, 203 P.2d 490
(1949); Colo. Dept. of Pub. Health &
Env't v. Bethell, 60 P.3d 779 (Colo.
App. 2002).

IV. LAWS RETROSPECTIVE
IN OPERATION.

This section prohibits the
enactment of any law retrospective in
its operation. Spangler v. Green, 21
Colo. 505, 42 P. 674 (1895); Colo. Fuel
& Iron Corp. v. Indus. Comm'n, 148
Colo. 557, 367 P.2d 597 (1961); Taylor
v. Pub. Employees' Retirement Ass'n,
189 Colo. 486, 542 P.2d 383 (1975);
Stewart v. Pub. Employees' Retirement
Ass'n, 43 Colo. App. 25, 612 P.2d 1141
(1979).

Prohibition applies to city
council as well as to general
assembly. The state constitution
provides that no law retrospective in its
operation shall be passed by the general
assembly. What the general assembly
cannot do at the state level in this
connection, a city council cannot do in
municipal affairs. City & County of
Denver v. Denver Buick, Inc., 141
Colo. 121, 347 P.2d 919 (1959).

The prohibition against
retrospective laws applies to local
governments.  City of Golden wv.
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Parker, 138 P.3d 285 (Colo. 2006).

Prohibition  applies to
Denver career service authority
board career service rules because the
promulgation of such rules is a
legislative function delegated by the
general assembly to the board.
Abromeit v. Denver Career Serv. Bd.,
140 P.3d 44 (Colo. App. 2005).

Section is for protection of
rights of citizen, not state. Even
though a law creates a pensionable
status based on services wholly
rendered prior to its enactment and in
such sense might be considered
retrospective in operation it would not
offend against this section, for this
section, apart of the bill of rights, is for
the protection of the rights of the
citizen and is not applicable to the state.
Bedford v. White, 106 Colo. 439, 106
P.2d 469 (1940).

Prohibition of retrospective
legislation parallels provision
forbidding ex post facto laws. The
purposes of the provisions are similar,
viz., to prevent the unfairness entailed
in altering the legal consequences of
events or transactions after the fact.
Peoples Natural Gas Div. v. Pub. Utils.
Comm'n, 197 Colo. 152, 590 P.2d 960
(1979).

The word "retrospective
as used in this section has reference
to civil cases, and as to such cases it is
synonymous with the term "ex post
facto”, as applied to the criminal law.
French v. Deane, 19 Colo. 504, 36 P.
609, 24 L.R.A. 387 (1894).

The term ‘“retrospective",
used in this section, was intented to
apply to laws which could not properly
be said to be included in the description
of ex post facto, or laws impairing the
obligation of contracts. Denver S. P. &
P. R. R. v. Woodward, 4 Colo. 162
(1878).

The term "retrospective”, like
the term "ex post facto", is a technical
term, and that while the latter applies
only to criminal cases, and to those
only in a particular way, so the former
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technically applies only to civil cases,
and to those only in a particular way;
that if a statute in form affects the
remedy only, yet substantially takes
away  accrued rights, it s
unconstitutional and void. Denver S. P.
& P. R. R. v. Woodward, 4 Colo. 162
(1878).

Law is applied
retrospectively only when it takes
away or impairs vested rights acquired
under existing laws or creates a new
obligation. Stewart v. Pub. Employees'
Retirement Ass'n, 43 Colo. App. 25,
612 P.2d 1141 (1979); Bush v. Roche
Constructors, Inc., 817 P.2d (Colo.
App. 1991); Robinson v. Lynmar
Racquet Club, Inc.,, 851 P.2d 274
(Colo. App. 1993); Am. Comp. Ins. Co.
v. McBride, 107 P.3d 973 (Colo. App.
2004).

It includes a statute which
takes away or impairs any vested
right acquired under existing laws, or
creates a new obligation, or imposes a
new duty, or attaches a new disability
in  respect to transactions or
considerations already past. Denver S.
P. & P. R. R. v. Woodward, 4 Colo.
162 (1878); French v. Deane, 19 Colo.
504, 36 P. 609, 24 L.R.A. 387 (1894);
Day v. Madden, 9 Colo. App. 464, 48
P. 1053 (1897); Evans v. City of
Denver, 26 Colo. 193, 57 P. 696
(1899); Perry v. City of Denver, 27
Colo. 93, 59 P. 747 (1899); Moore v.
Chalmers-Galloway Live Stock Co., 90
Colo. 548, 10 P.2d 950 (1932);
California Co. v. State, 141 Colo. 288,
348 P.2d 382 (1959), appeal dismissed,
364 U.S. 285,81 S. Ct. 42,5 L. Ed. 2d
37, reh'g denied, 364 U.S. 897, 81 S.
Ct. 219, 5 L. Ed. 2d 191 (1960); Spiker
v. City of Lakewood, 198 Colo. 528,
603 P.2d 130 (1979); Jefferson County
Dept. of Soc. Servs. v. D.A.G., 199
Colo. 315, 607 P.2d 1004 (1980); P-W
Invs., Inc. v. City of Westminster, 655
P.2d 1365 (Colo. 1982); Martin v. Bd.
of Assessment Appeals, 707 P.2d 348
(Colo. 1985); Ficarra v. Dept. of Reg.
Agencies, 849 P.2d 6 (Colo. 1993).
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Such as a law that changes
ground of action or the nature of
defense.  The retrospectivity clause
was intended to prohibit the making of
any law prescribing new rules for the
decision of existing causes so as to
change the ground of the action or the
nature of the defense. Denver S. P. & P.
R. R. v. Woodward, 4 Colo. 162
(1878).

A vested right must be
something more than a mere
expectation based upon an anticipated
continuance of existing law, and it must
have become a title, legal or equitable,
to the present or future enjoyment of
property or a demand, or a legal
exemption from a demand made by
another. Ficarra v. Dept. of Reg.
Agencies, 849 P.2d 6 (Colo. 1993);
Nye v. Indus. Claim Appeals Office,
883 P.2d 607 (Colo. App. 1994); Am.
Comp. Ins. Co. v. McBride, 107 P.3d
973 (Colo. App. 2004).

A vested right is one that is
not dependent on the common law or
statute but instead has an independent
existence. Am. Comp. Ins. Co. v.
McBride, 107 P.3d 973 (Colo. App.
2004).

Thus, procedure under old
law governs if rights have accrued
thereunder. Plaintiff was injured by
falling on defendant's sidewalk, about
30 days prior to the new law going into
effect, and, after said law had become
effective, gave notice to the city of her
alleged injuries in accordance with the
requirements of the new act. It was held
that such injury having been received
prior to such law taking effect, plaintiff
should have complied with the notice
required by the the former law, and,
upon her failure so to do, the city was
not liable. City of Colo. Springs v.
Neville, 42 Colo. 219, 93 P. 1096
(1908).

Expectations of parties to
litigation are not vested rights and
provisions of 8§ 31-12-1185 and
31-12-118 (2)(b) that provide for
abeyance of pending annexation
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proceedings upon the filing of a
petition  for incorporation  when
specified criteria are met does not
impair vested contractual rights or
violate this section. Greenwood Vill.
v. Petitioners for Proposed City of
Centennial, 3 P.3d 427 (Colo. 2000).

In determining whether a
retroactive  statute impairs or
destroys vested rights, the most
important questions are whether: (1)
The public interest is advanced or
retarded; (2) the retroactive provision
gives effect to or defeats the bona fide
intentions or reasonable expectations of
affected persons; or (3) the statute
surprises persons who have long relied
on a contrary state of law. Ficarra v.
Dept. of Reg. Agencies, 849 P.2d 6
(Colo. 1993); In re Larsen, 260 B.R.
174 (Bankr. D. Colo. 2001).

However, there is no fixed
formula that measures the content of all
the circumstances under which a person
is said to possess a vested right, rather,
it is a term that sums up a judicial
determination that the facts of the case
render it inequitable that a state impede
the person from taking certain action.
Ficarra v. Dept. of Reg. Agencies, 849
P.2d 6 (Colo. 1993).

A retrospective test consists
of two inquiries. First, the statute must
either (1) impair a vested right or (2)
create a new obligation, duty, or
disability. If a statute impairs a vested
right, the impairment must be balanced
against the public interest in the statute.
In re Estate of DeWitt, 54 P.3d 849
(Colo. 2002); City of Golden v. Parker,
138 P.3d 285 (Colo. 2006).

All  statutes shall be
construed prospectively unless a
contrary intention is  clearly
manifest. California Co. v. State, 141
Colo. 288, 348 P.2d 382 (1959), appeal
dismissed, 364 U.S. 285, 81 S. Ct. 42,5
L. Ed. 2d 37, reh'g denied, 364 U.S.
897, 81 S. Ct. 219, 5 L. Ed. 2d 191
(1960).

A statute will not be given
retrospective operation, unless this
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clearly appears to have been the
legislative  purpose.  British ~ Am.
Assurance Co. v. Colo. & S. Ry., 52
Colo. 589, 125 P. 508 (1912).

Standard applied in In re
Estate of DeWitt, 54 P.3d 849 (Colo.
2002).

The rule is that if it be
doubtful whether or not the law is
intended to apply to past transactions,
the doubt should be resolved against
their inclusion. Bonfils v. Pub. Utils.
Comm'n, 67 Colo. 563, 189 P. 775
(1920).

Past transactions are to be
governed by the statutes in force
when the causes of action arose; and
if the new governing statute does not
fix a time in which the actions are to
become subject to the law, they are not
to be affected by it by reason of its
general terms. Bonfils v. Pub. Utils.
Comm'n, 67 Colo. 563, 189 P. 775
(1920).

But retroactive application
is permissible where change is
procedural. Retroactive application is
permissible where the change is
procedural or remedial in nature. In re
Colo. Mercantile Co., 299 F. Supp. 55
(D. Colo. 1969).

When a law merely affects
the remedy or law of procedure, all
rights of action will be enforceable
under the new procedure without
regard to whether they accrued before
or after such change of law and without
regard to whether the suit has been
instituted or not. Smith v. Putnam, 250
F. Supp. 1017 (D. Colo. 1965).

One exception to the
constitutional and statutory prohibitions
against retroactive legislation, the
"substantive-procedural  dichotomy",
requires a primary characterization of
the statute in question as one either
"substantive”, i.e. creating, destroying,
altering vested rights or liabilities, or
"procedural”, i.e. relating only to
remedies or modes of procedure to
enforce such rights or liabilities.
"Substantive statutes” are resticted to
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prospective operation only, whereas
"procedural” or "remedial” statutes are
permitted retrospective application.
Smith v. Putnam, 250 F. Supp. 1017
(D. Colo. 1965).

Application of a statute to a
subsisting claim for relief does not
violate the prohibition of retroactive
legislation where the statute effects a
change that is only procedural or
remedial in nature. Continental Title
Co. v. District Court, 645 P.2d 1310
(Colo. 1982); Bingo Games Supply
Co., Inc. v. Meyer, 895 P.2d 1125
(Colo. App. 1995).

Application of a statute is not
rendered retroactive and unlawful
merely because the facts upon which it
operates occurred before adoption of
the statute. Continental Title Co. v.
District Court, 645 P.2d 1310 (Colo.
1982).

Application of the 1979
amendments to § 13-21-101 does not
violate this section. Therefore, plaintiff
entitled to interest on damages from
date of accident even though it
occurred prior to effective date of the
amendments. Meller v. Heil Co., 745
F.2d 1297 (10th Cir.), cert. denied, 467
U.S. 1206, 104 S. Ct. 1297, 81 L. Ed.
2d 347 (1984).

The legislature may
legitimately provide that the revocation
of a license to drive be triggered by the
last in a series of offenses without
offending the proscription against
retrospective legislation. Zaragoza v.
Dept. of Rev., 702 P.2d 274 (Colo.
1985).

Changes in procedural law
operate retrospectively unless contrary
legislative intent is expressed and
statutes governing forum for judicial
review are procedural. Davis v. Bd. of
Psychologist Exam'rs, 791 P.2d 1198
(Colo. App. 1989).

There are no vested rights to
invoke certain  procedures under
statutes governing initiative process
and the court may apply subsequently
adopted procedures. Committee For

2013

Better Health Care v. Meyer, 830 P.2d
884 (Colo. 1992).

Retroactive application of
amended career service rules that
eliminated the right of employees to
appeal pay grade classifications is
not unconstitutionally retrospective.
The right to such an appeal is
procedural and remedial only and is not
a vested right. Abromeit v. Denver
Career Serv. Bd., 140 P.3d 44 (Colo.
App. 2005).

However, where there are
substantive amendments relating to
claims for workers' compensation
benefits, such amendments do not have
any retrospective effect. Neodata Serv.
v. Indus. Claim Appeals Office, 805
P.2d 1180 (Colo. App. 1991).

Changes to  personnel
handbook dealing with priority of
layoffs and relocation within the
institution constituted substantive
changes and were therefore
unconstitutionally retrospective.
Although an employer reserves the
right to modify its employment
handbook, there are limits if the
modifications constitute changes that
affect employees retrospectively and
substantively. Saxe v. Bd. of Trs. of
Metro. State Coll., 179 P.3d 67 (Colo.
App. 2007).

Changes to  personnel
handbook dealing with standards,
access to information, and written
explanation of termination decisions,
however, constituted mere
procedural changes and were
therefore constitutional even though
retrospective. Saxe v. Bd. of Trs. of
Metro. State Coll., 179 P.3d 67 (Colo.
App. 2007).

The general assembly's
legislative powers include enacting
generic legislation that clarifies and
resolves preexisting issues and
applies that resolution to pending
cases and controversies. In re
Balanson, 107 P.3d 1037 (Colo. App.
2004).

There is no vested right in
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remedies. The abolition of an old
remedy, or the substitution of a new
one, neither constitutes the impairment
of a vested right nor the imposition of a
new duty, for there is no such thing as a
vested right in remedies. Moore v.
Chalmers-Galloway Live Stock Co., 90
Colo. 548, 10 P.2d 950 (1932);
Jefferson County Dept. of Soc. Servs.
v. D.A.G., 199 Colo. 315, 607 P.2d
1004 (1980); Continental Title Co. v.
District Court, 645 P.2d 1310 (Colo.
1982); Robinson v. Lynmar Racquet
Club, Inc., 851 P.2d 274 (Colo. App.
1993).

Thus, changes in the mode of
trial which do not deprive an accused
of a defense and which operate only in
a limited and unsubstantial manner to
his disadvantage are not prohibited by
the constitution although adopted after
the offense is committed. Kolkman v.
People, 89 Colo. 8, 300 P. 575 (1931).

Since there is no vested rights
in remedies, § 37-45-153 validating
water conservancy districts does not
violate this section. Taxpayers for
Animas-La Plata v. Animas-La Plata,
739 F.2d 1472 (10th Cir. 1984).

Rights to the benefit of
particular  procedures or remedial
measures do not constitute vested
rights. Committee for Better Health
Care v. Meyer, 830 P.2d 884 (Colo.
1992).

The statute of limitations
may be changed by an extension of the
time, or by an entire repeal, and affect
existing causes of action, which by the
existing law would soon be barred. In
such cases the right of action is perfect,
and no right of defense has accrued
from the time already elapsed. Butifa
right has become vested and perfect, a
law, which afterward annuls or takes it
away, is retrospective. Denver S. P. &
P. R. R. v. Woodward, 4 Colo. 162
(1878); Jefferson County Dept. of Soc.
Servs. v. D.A.G., 199 Colo. 315, 607
P.2d 1004 (1980).

When statutory amendment
not retroactive. An amendment to a
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statute is not retroactively applied if the
amendment covers the same subject
matter as the original statute and if the
person or persons claiming under the
amendment had a continuing status
under both the original statute and the
amendment. Taylor v. Pub. Employees'
Retirement Ass'n, 189 Colo. 486, 542
P.2d 383 (1975).

An amended statute, applied
to a factual situation which occurred
prior to the enactment of the
amendment, is not retroactively applied
where the act which triggered
application of the amended statute
occurred after the effective date of the
amendment. Nix v. Tice, 44 Colo. App.
42, 607 P.2d 399 (1980).

In public utilities
commission action. The fact that there
was some lag between a request for a
rate increase by a utility and the public
utilities commission's decision does not
render the commission's action
retrospective within the meaning of this
section. Peoples Natural Gas Div. v.
Pub. Utils. Comm'n, 197 Colo. 152,
590 P.2d 960 (1979).

Retroactive application of
enhanced civil remedies in remedial
legislation is permissible.
Treble-damages provision of Colorado
Consumer Protection Act could be
applied where health club had violated
substantive provisions of act prior to
amendment of remedies section, since
amendment did not impose new duties
on health clubs in relation to their
customers. Robinson v. Lynmar
Racquet Club, Inc., 851 P.2d 274
(Colo. App. 1993).

No vested right to continue
act prohibited under new law where
provision of new law is no more
restrictive than prohibition contained in
regulations promulgated under the
former law. Nat'l Advertising Co. v.
Dept. of Hwys., 718 P.2d 1038 (Colo.
1986).

A landowner cannot
become vested with a right to have
property remain outside a local

231



political subdivision of the state. The
state's power over the boundaries of
subdivisions is plenary. Jefferson Ctr.
Metro. Dist. No. 1 v. N. Jeffco Metro.
Recreation & Park Dist., 844 P.2d 1321
(Colo. App. 1992).

Inchoate water rights are
not vested rights, and thus may be
validly  affected by legislation.
Chatfield E. Well Co. v. Chatfield E.
Prop. Owners Ass'n, 956 P.2d 1260
(Colo. 1998).

Where the operative
occurrence happened seven years
after the adoption of the statute,
there was no retrospective
legislation. The rezoning of
agricultural land was the operative
occurrence. Jefferson Ctr. Metro. Dist.
No. 1 v. N. Jeffco Metro. Recreation &
Park Dist., 844 P.2d 1321 (Colo. App.
1992).

There is no vested right in
public employees to engage in
"moonlighting™ activities. Himelgrin
v. City and County of Denver, 717 P.2d
1006 (Colo. App. 1986).

City permit as foundation
for vested right. A city permit can
provide the foundation for a vested
right, and thus be constitutionally
protected from  impairment by
subsequent legislation, if the permit
holder takes steps in reliance upon the
permit. P-W Invs., Inc. v. City of
Westminster, 655 P.2d 1365 (Colo.
1982).

Retired judge entitled to
increased benefits. Judge who retired
prior to effective date of 1977
amendment to § 24-51-607 (2)(a)
(increasing pension benefit for judges
with more than five and less than ten
years service) is entitled to increased
benefits from the effective date of the
amendment, and the increase is not a
retroactive  application  of  the
amendment. Stewart V. Pub.
Employees' Retirement Ass'n, 43 Colo.
App. 25, 612 P.2d 1141 (1979).

Ratemaking by the public
utilities commission is subject to the
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prohibition against retrospective
legislation. Mountain States Tel. &
Tel. Co. v. Pub. Utils. Comm'n, 180
Colo. 74, 502 P.2d 945 (1972); Office
of Consumer Counsel v. Pub. Serv.
Co., 877 P.2d 867 (Colo. 1994).

The public utilities
commission's award of attorney fees
is quasi-judicial not quasi-legislative;
therefore, the award is not subject to
the prohibition against retrospective
legislation. Lake Durango Water Co. v.
Pub. Utils. Comm'n, 67 P.3d 12 (Colo.
2003).

State interest in preserving
finality of criminal convictions
subject to constitutional limitations.
Even though the Colorado criminal
code grants a convicted offender the
right to seek collateral review of a
constitutionally flawed conviction (8
18-1-410), the effect of § 16-5-402 (1)
is to immediately cut off this right for
all persons whose convictions antedate
the statute by an interval of time in
excess of the statutory limitation
period. Such retrospective elimination
of an existing statutory right, which the
general assembly itself has recognized
as a matter of "substantive right"
included "within the concept of due
process of law", cannot be squared with
the constitutional prohibition against
retrospectively depriving a person of a
statutory right without due process of
law. People v. Germany, 674 P.2d 345
(Colo. 1983).

Public records law
providing for sealing of criminal
records did not create a vested right
to such sealing. Thus, repeal of a
portion of the public records law took
away respondent's unexercised
opportunity to seek relief under the
statute and denying respondent's
request for such sealing made after
repeal of the statute did not violate this
section. People v. D.K.B., 843 P.2d
1326 (Colo. 1993).

Property assessment by
methods used in prior years not a
vested right. Property owners have no
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vested right to have their taxable
property assessed by particular methods
employed in prior years. Martin v. Bd.
of Assessment Appeals, 707 P.2d 348
(Colo. 1985).

Safety code. Application of a
safety code to buildings that were
constructed in a different period under
different code requirements does not
constitute unconstitutional retrospective
legislation. Van Sickle v. Boyes, 797
P.2d 1267 (Colo. 1990).

Tenure is a constitutionally
protected interest. The Teacher
Tenure Act creates a contract between
the board and its teachers, and tenure
rises to the level of a constitutionally
protected interest. As such, it is a
vested and substantive right which
cannot be impaired by the retrospective
application of a statute. Lockhart v.
Arapahoe County Sch. Dist. No. 6, 735
P.2d 913 (Colo. App. 1986).

Workers' compensation
benefits are not a constitutionally
protected interest. Statutory benefits
created or allowed under the workers'
compensation scheme exist only to the
extent allowed and intended by
applicable statutes, and legislation
prospectively limiting or rescinding
benefits does not deprive persons of
constitutionally  protected  property
interests. Nye v. Indus. Claim Appeals
Office, 883 P.2d 607 (Colo. App.
1994).

Statutory  offset  against
workers' compensation benefits in the
amount of claimant's city retirement
pension, which was vested, did not
affect his entitlement to receive the
pension and therefore did not violate
this section. Nye v. Indus. Claim
Appeals Office, 883 P.2d 607 (Colo.
App. 1994).

The gas cost adjustment
tariff did not constitute retroactive
ratemaking. Colo. Energy Advocacy
v. Pub. Serv. Co., 704 P.2d 298 (Colo.
1985).

Renewal of bail bondsman
license was not a constitutionally
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protected property interest where the
applicants failed to show a legitimate
claim of entitlement in the renewal of
their licenses based, for example, on
informal rules and mutually explicit
understandings, or on state law, but
instead placed substantial reliance only
upon a unilateral expectation. Ficarra v.
Dept. of Reg. Agencies, 849 P.2d 6
(Colo. 1993).

Amendments to provisions
governing conditional water rights in
nontributary ground water held not
to be retrospective when applied to
existing conditional water rights.
Language of § 37-92-305 (11)
authorizes water courts to limit the
exercise of conditional water right
decrees in nontributary ground water
entered before July 1, 1985, by making
the doctrine of prior appropriation
inapplicable to such conditional water
rights, as well as those entered
thereafter, removing the reasonable
diligence requirement associated with
prior appropriation for such water
rights, and allowing the water courts to
retain jurisdiction over such rights to
adjust withdrawal determinations based
on local acquifer characteristics. The
application of this subsection to
conditional water rights entered prior to
July 1, 1985, operates as a reasonable
limitation on the exercise of a
conditional water right and does not
operate retrospectively in violation of
this section of the constitution. Qualls,
Inc. v. Berryman, 789 P.2d 1095 (Colo.
1990).

Application of the 1989
initiative statute amendments to a
proposed initiative which was filed
prior to enactment of such
amendments was not retroactive
where the statutes as amended were not
applied to initiative procedures which
occurred prior to enactment of the
amendments and application of the
amendments to initiative procedures
which occurred after enactment did not
result in the creation of new
obligations, the imposition of new
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duties, or the attachment of new
disabilities with respect to those
procedures which occurred prior to
enactment. Committee for Better
Health Care v. Meyer, 830 P.2d 884
(Colo. 1992).

Applying 88§ 16-11-801 and
16-11-802  retroactively  violates
proscription against ex post facto
laws where, as a result of the decision
in People v. Young, there was no valid
death penalty sentencing statute in
effect at the time the offenses were
committed. People v. Aguayo, 840 P.2d
336 (Colo. 1992).

The plain language of §
25-14-204 (2) states that a plaintiff
who legally expands his
cigar-tobacco bar prior to July 1,
2006, would become subject to
penalties as of July 1, 2006, for his
pre-enactment expansion. This is
impermissible ex post facto legislation.
Coal. for Equal Rights v. Owens, 458
F. Supp. 2d 1251 (D. Colo. 2006), aff'd
on other grounds sub nom. Coal. for
Equal Rights, Inc. v. Ritter, 517 F.3d
1195 (10th Cir. 2008).

Retroactive application of
amendment to § 18-1-105 (10)
enacted in 1991 to defendant who
committed offense in 1990 violated
the provisions of this section. People
v. Munoz, 857 P.2d 546 (Colo. App.
1993).

But retrospective
application of mandatory parole
provisions in § 18-1-105 (1)(a)(V)
enacted in 1993 not violative of ex
post facto clause where defendant had
pleaded guilty to underlying offense
with stipulation that the offense
occurred within a time frame that
happened to include time periods both
prior and subsequent to the date such
provisions were enacted. People v.
Flagg, 18 P.3d 792 (Colo. App. 2000).

Application  of  statute
governing medical utilization review
proceeding, § 8-43-501, does not
constitute a retroactive application of
law contrary to this section of the
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Colorado Constitution, since
claimant's right to treatment was
always subject to statutory
qualifications. Donn v. Indus. Claim
Appeals Office, 865 P.2d 873 (Colo.
App. 1993).

Act establishing new
procedures for ensuring that water
rights are protected and creating
different classes of water rights for
certain owners and operators of sand
and gravel pits does not alter the
vested rights of appellants and,
therefore, ~does not  constitute
retrospective legislation. Central Colo.
Water v. Simpson, 877 P.2d 335 (Colo.
1994).

Purpose of ex post facto
laws is to ensure that legislative
enactments provide fair warning of
the effect of such enactments. People v.
Bowring, 902 P.2d 911 (Colo. App.
1995).

To be stricken as an ex post
facto law, the legislative enactment
must (1) be retrospective in effect;
and (2) disadvantage the offender.
People v. Bowring, 902 P.2d 911
(Colo. App. 1995).

Section 18-3-405 (2)(c) did
not violate the prohibition against ex
post facto laws since the defendant had
the requisite fair warning of the
consequences of committing the
offense with which he was charged.
People v. Bowring, 902 P.2d 911
(Colo. App. 1995).

Prohibition against
retrospective legislation with regard
to a statutorily vested right not
violated by charter amendment
requiring voter approval of location and
siting of preparole facility for which
developer had already received board
approval. The charter amendment did
not retrospectively impair a vested right
because enactment of a law such as the
charter ~ amendment was  both
anticipated and sanctioned in the
statute. Villa at Greeley, Inc. wv.
Hopper, 917 P.2d 350 (Colo. App.
1996).
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Real estate developers who
enter into economic incentive
development agreements have vested
contractual rights that cannot be
annulled by a later enacted amendment
to the city charter requiring voter
approval of all new grants of
development subsidies or incentives
above a certain value. City of Golden v.
Parker, 138 P.3d 285 (Colo. 2006).

The policy allowing the
state board of agriculture to consider
past annual reviews to review faculty
performance is not retrospective
because the policy does not take
away or impair vested rights, create
a new obligation, impose a new duty,
or attach a new disability. Johnson v.
Colo. State Bd. of Ag., 15 P.3d 309
(Colo. App. 2000).

Where attorneys' right to
fee award out of common fund
established in class action vested
before the enactment of § 13-17-203,
this section prohibits the retrospective
application of § 13-17-203 to defeat
class  counsel's right to the
court-ordered fee. Kuhn v. State, 924
P.2d 1053 (Colo. 1996).

Father's right not to be
subjected to an ex post facto law or a
retrospective statute was not violated
by court order for past due child
support retroactive to date of child's
birth since the inherent right to child
support belongs to the child, both
parents have a legal duty to support the
child, and this duty existed before the
adoption of the specific statutes applied
to this case. People ex rel. JAE.S., 7
P.3d 1021 (Colo. App. 2000).

There is no violation of
prohibition against ex post facto laws
where inmate was required to pay
interest and attorney fees pursuant
to § 16-18.5-103 (4). The restitution act
simply facilitates collection from
defendant of the sums he was ordered
to pay at the time of his sentencing.
People v. Lowe, 60 P.3d 753 (Colo.
App. 2002).

The application of the
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amended Colorado exemption limits
set forth in § 13-54-102 to a loan and
security agreement that was entered
into prior to the enactment of the
amended exemption statute does not
constitute a "'retrospective"
application of state law in violation
of this section and § 2-4-202. In re
Larsen, 260 B.R. 174 (Bankr. D. Colo.
2001).

Applied in Virginia Canon
Toll-Road Co. v. People ex rel. Vivian,
22 Colo. 429, 45 P. 398 (1896); United
Mines Co. v. Hatcher, 79 F. 517 (8th
Cir. 1897); Campbell v. Iron-Silver
Mining Co., 83 F. 643 (8th Cir. 1897);
Paddock v. Staley, 24 Colo. 188, 49 P.
281 (1897); Madden v. Day, 24 Colo.
418, 51 P. 165 (1897); Day v. Madden,
9 Colo. App. 464, 48 P. 1053 (1897);
Sipe v. People ex rel. Millikin, 26 Colo.
127, 56 P. 571 (1899); Perry v. City of
Denver, 27 Colo. 93, 59 P. 747 (1899);
Thomas v. City of Grand Junction, 13
Colo. App. 80, 56 P. 665 (1899); Am.
Refrigerator Transit Co. v. Adams, 28
Colo. 119, 63 P. 410 (1900); Bd. of
Pub. Works v. Denver Tel. Co., 28
Colo. 401, 65 P. 35 (1901); Evans v.
Welch, 29 Colo. 355, 68 P. 776 (1902);
Am. Smelting & Ref. Co. v. People ex
rel. Lindsley, 34 Colo. 240, 82 P. 531
(1905); Ducey v. Patterson, 37 Colo.
216, 86 P. 109 (1906); Connell v.
Clifford, 39 Colo. 121, 88 P. 850
(1907); Kendall v. People ex rel. Hoag,
53 Colo. 100, 125 P. 586 (1912);
People ex rel. Tate v. Prevost, 55 Colo.
199, 134 P. 129 (1913); Cobb v. Intl
State Bank, 67 Colo. 488, 186 P. 529
(1919); Hessick v. Moynihan, 83 Colo.
43, 262 P. 907 (1927); Moffat Tunnel
Imp. Dist. v. Denver & S. L. Ry, 45
F.2d 715 (10th Cir. 1930); Miller v.
Limon Nat'l Bank, 88 Colo. 373, 296 P.
796 (1931); United States Bldg. &
Loan Ass'n v. McClelland, 95 Colo.
292, 36 P.2d 164 (1934), cert. denied,
294 U.S. 706, 55 S. Ct. 351, 79 L. Ed.
1241 (1935); Titus v. Titus, 96 Colo.
191, 41 P.2d 244 (1935); Johnson v.
McDonald, 97 Colo. 324, 49 P.2d 1017
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(1935); People ex rel. Rogers wv.
Watterman's Estate, 108 Colo. 263, 116
P.2d 204 (1941); People ex rel.
Cheyenne Soil Erosion Dist. v. Parker,
118 Colo. 13, 192 P.2d 417 (1948);
Peterson v. McNichols, 128 Colo. 137,
260 P.2d 938 (1953); GMC .
Blevins, 144 F. Supp. 381 (D. Colo.
1956); People ex rel. Dunbar v. People
ex rel. City & County of Denver, 141
Colo. 459, 349 P.2d 142 (1960);
Whitten v. Coit, 153 Colo. 157, 385
P.2d 131 (1963); Hoen v. District
Court, 159 Colo. 451, 412 P.2d 428
(1966); City of Englewood v. Mountain
States Tel. & Tel. Co., 163 Colo. 400,
431 P.2d 40 (1967); Shell Western
E&P v. Dolores County Bd. of
Comm'rs, 948 P.2d 1002 (Colo. 1997);
Colo. Dept. of Pub. Health & Env't v.
Bethell, 60 P.3d 779 (Colo. App.
2002).

V. IRREVOCABLE PRIVILEGES
AND FRANCHISES.

Under this section no
perpetual  franchise of special
privilege can be granted. City of
Leadville v. Leadville Sewer Co., 47
Colo. 118, 107 P. 801 (1909).

Limitation as to franchises
applies to municipalities. Under this
section the general assembly is
inhibited from making any irrevocable
grant of special privileges, franchises or
immunities and this limitation also
applies to municipalities. Thomas v.
City of Grand Junction, 13 Colo. App.
80, 56 P. 665 (1899); Pub. Serv. Co. v.
City of Loveland, 79 Colo. 216, 245 P.
493 (1926).

Three-year  statute  of
limitations in § 33-44-111 of the Ski

Safety Act based on reasonable
grounds and therefore does not violate
this section's prohibition against special
privileges or immunities. Schafer v.
Aspen Skiing Corp., 742 F.2d 580
(10th Cir. 1984).

Statute, on its face, does not
violate this section if it contains no
"irrevocable grant of special privileges,
franchises, or immunities" within its
four corners. In re House Bill
91S-1005, 814 P.2d 875 (Colo. 1991).

One-year statute of
limitations in §§ 12-46-1125 and
12-47-128.5 for filing claims against
liquor licensees arising from the
improper sale, service, or provision of
fermented malt and alcoholic beverages
to minors or intoxicated persons does
not constitute a perpetual or exclusive
privilege or franchise and thus neither
statute violates the prohibition against
special privileges or immunities. Estate
of Stevenson v. Hollywood Bar, 832
P.2d 718 (Colo. 1992).

No violation of the
prohibition against retrospective
laws existed in court's application of
two-year statute of repose, rather than
prior six-year statute, to homeowners'
association's petition for abatement and
refund. Woodmoor Imp. v. Prop. Tax
Adm'r, 895 P.2d 1087 (Colo. App.
1994).

Applied in  Westinghouse
Elec. & Mfg. Co. v. Denver Tramway
Co., 3 F.2d 285 (D. Colo. 1924); City
& County of Denver v. Denver
Tramway Corp., 23 F.2d 287 (8th Cir.
1927); Peterson v. McNichols, 128
Colo. 137, 260 P.2d 938 (1953); Enger
v. Walker Field, Colo. Pub. Airport
Auth., 181 Colo. 253, 508 P.2d 1245
(1973).

Section 12. No imprisonment for debt. No person shall be
imprisoned for debt, unless upon refusal to deliver up his estate for the benefit of
his creditors in such manner as shall be prescribed by law, or in cases of tort or

where there is a strong presumption of fraud.

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 30.
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ANNOTATION

The constitutional
provision of this section is clear and
unambiguous; it prohibits
imprisonment for debt in the absence of
evidence bringing the case within
specific exceptions. Trujillo v. People,
158 Colo. 362, 407 P.2d 36 (1965).

This section does not
prohibit punishment of a contempt in
refusing to obey lawful orders or
decrees, and a commitment for
contempt of a hushand for refusing to
pay a judgment for separate
maintenance of his wife is not an
imprisonment for debt. In re Popejoy,
26 Colo. 32,55 P. 1083 (1899).

This section does not prohibit
the punishment of a contempt by
imprisonment for refusing to obey the
lawful orders or decrees of court, the
party not being imprisoned for a debt,
but for his refusal to obey the lawful
order of the court. Harvey v. Harvey,
153 Colo. 15, 384 P.2d 265 (1963).

A commitment to jail for
contempt is justified for failure to pay
alimony and attorney's fees in a divorce
action, but any commitment for failure
of the defendant-husband to pay the
plaintiff-wife for money loaned is not
justified. Harvey v. Harvey, 153 Colo.
15, 384 P.2d 265 (1963).

A consent judgment to pay
moneys owed is purely equitable in
nature, not a money judgment, and the
prohibitions against imprisonment for
debt are inapplicable. One held in civil
contempt and imprisoned would not be
imprisoned for a debt, but rather for his
failure to comply with an order of

court. Usery v. Fisher, 565 F.2d 137
(10th Cir. 1977).

Arrest upon ne exeat is not
prohibited. An arrest and detention
upon a writ of ne exeat to prevent a
person from going out of the state until
he shall give security for his
appearance  does not  constitute
imprisonment for debt within the
meaning of this section. People ex rel.
Porteus v. Barton, 16 Colo. 75, 26 P.
149 (1891).

Intent to defraud
determinative of scope of fraud
exception. The critical factor in
determining whether or not a criminal
prosecution falls within the fraud
exception to this  constitutional
prohibition is the existence of the intent
to defraud as an element of the offense.
People v. Piskula, 197 Colo. 148, 595
P.2d 219 (1979).

Applied in Robertson v.
People, 20 Colo. 279, 38 P. 326 (1894);
Corryell v. Lawson, 25 Colo. App. 432,
139 P. 25 (1914); Stotts v. Stotts, 83
Colo. 368, 265 P. 911 (1928);
Robinson v. Aetna Cas. & Sur. Co., 99
Colo. 150, 60 P.2d 927 (1936); City of
Englewood v. Wright, 147 Colo. 537,
364 P.2d 569 (1961); People v.
Vinnola, 177 Colo. 405, 494 P.2d 826
(1972); People v. Ausley, 185 Colo.
256, 523 P.2d 460 (1974); Rush v.
Baker, 188 Colo. 136, 533 P.2d 36
(1975); Dunlop v. Fisher, 406 F. Supp.
760 (D. Colo. 1976); People v.
Washburn, 197 Colo. 419, 593 P.2d
962 (1979).

Section 13. Right to bear arms. The right of no person to keep and
bear arms in defense of his home, person and property, or in aid of the civil
power when thereto legally summoned, shall be called in question; but nothing
herein contained shall be construed to justify the practice of carrying concealed

weapons.

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 30.
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ANNOTATION

No absolute right to bear
arms. The right to bear arms is not
absolute, and it can be restricted by the
state's valid exercise of its police
power. People v. Garcia, 197 Colo.
550, 595 P.2d 228 (1979).

The conflicting rights of the
individual's right to bear arms and the
state's right, indeed its duty under its
inherent police power, to make
reasonable regulations for the purpose
of protecting the health, safety, and
welfare of the people prohibits granting
an absolute right to bear arms under all
situations. People v. Blue, 190 Colo.
95, 544 P.2d 385 (1975).

The right to bear arms is not
absolute as that right is limited to the
defense of one's home, person, and
property. People v. Ford, 193 Colo.
459, 568 P.2d 26 (1977).

Right to bear arms is not
absolute. Douglass v. Kelton, 199
Colo. 446, 610 P.2d 1067 (1980);
People v. Pflugbeil, 834 P.2d 843
(Colo. App. 1992).

Convicted felons' rights
subject to limitation. Defendants
cannot invoke the same constitutionally
protected right to bear arms as could
others where the right of a convicted
felon to bear arms is subject to
reasonable legislative regulation and
limitation. People v. Blue, 190 Colo.
95, 544 P.2d 385 (1975).

Municipal ordinance
making it unlawful to possess a
dangerous or deadly weapon was
unconstitutionally overbroad.
Lakewood v. Pillow, 180 Colo. 20, 501
P.2d 744 (1972).

Affirmative  defense. A
defendant charged under § 18-12-108
who presents competent evidence
showing that his purpose in possessing
weapons was the defense of his home,
person, and property as recognized by
this  section thereby raises an
affirmative defense. People v. Ford,
193 Colo. 459, 568 P.2d (1977).

Trial court properly
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excluded affirmative defense based on
this section and a proposed jury
instruction where the defendant's offer
of proof was insufficient to support the
proposed affirmative defense. People
v. Barger, 732 P.2d 1225 (Colo. App.
1986).

In considering a challenge
to the validity of an ordinance
regulating the exercise of the right to
bear arms, a court need not
determine the status of the right to
bear arms under this section. The
trial court erred in reaching the
question of the status of the right
guaranteed under this section, and in
holding that the right is fundamental.
Robertson v. City & County of Denver,
874 P.2d 325 (Colo. 1994).

Trial court erred in
reviewing ordinance regulating the
exercise of the right to bear arms
under the strict scrutiny standard.
The right to bear arms may be
regulated by the state under its police
power in a reasonable manner.
Robertson v. City & County of Denver,
874 P.2d 325 (Colo. 1994).

Ordinance is related to a
legitimate government interest and is
a valid exercise of police power where
assault weapons are weapons of choice
for drug traffickers and other criminals
and where they account for thirty
percent of the weapons used by
organized crime, gun trafficking, and
terrorists and over twelve percent of
drug-related crimes nationwide.
Robertson v. City & County of Denver,
874 P.2d 325 (Colo. 1994).

Applied in  People .
Nakamura, 99 Colo. 262, 62 P.2d 246
(1936); People v. Taylor, 190 Colo.
144,544 P.2d 392 (1975).
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Section 14. Taking private property for private use. Private
property shall not be taken for private use unless by consent of the owner,
except for private ways of necessity, and except for reservoirs, drains, flumes or
ditches on or across the lands of others, for agricultural, mining, milling,

domestic or sanitary purposes.

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 30.
Cross references: For compensation for taking of private property under this
section, see 8§ 15 of this article; for eminent domain, see articles 1 to 7 of title 38.

ANNOTATION

Law reviews. For article,
"Legality of the Denver Housing
Authority”, see 12 Rocky Mt. L. Rev.
30 (1939). For article, "The Case for
Billboard Control: Precedent and
Prediction”, see 36 Dicta 461 (1959).
For article, "Constitutional Law: The
Validity of Urban Renewal in
Colorado", see 39 Dicta 149 (1962).
For comment on Rabinoff v. District
Court appearing below, see 35 U. Colo.
L. Rev. 269 (1963). For article, "Fair
Housing in Colorado”, see 42 Den. L.
Ctr. J. 1 (1965). For note, "A Survey of
Colorado Water Law", see 47 Den. L.
J. 226 (1970). For comment, "Water:
Statewide or Local Concern -- City of
Thornton v. Farmers Reservoir &
Irrigation Co., 194 Colo. 526, 575 P.2d
382 (1978)", see 56 Den. L.J. 625
(1979). For article, "Access to Mineral
Lands in Colorado", see 11 Colo. Law.
870 (1982). For article, "Attacking
Regulatory Takings of Natural
Resource Property Rights", see 17
Colo. Law. 2155 (1988). For article,
"Access at Last: The Use of Private
Condemnation", see 29 Colo. Law. 77
(February 2000). For article, "The
Reemergence of Property Owners'
Rights in Takings Jurisprudence”, see
31 Colo. Law. 93 (June 2002). For
article, "Eminent Domain Law in
Colorado--Part I: The Right to Take
Private Property", see 35 Colo. Law. 65
(September 2006). For article,
"Unilateral Ditch Modification", see 38
Colo. Law. 37 (February 2009).

This section and the

2013

following  section  protect the
individual in his vested rights and
prohibit the taking thereof for public or
private use without condemnation
under proper proceedings and just
compensation given therefor. Stuart v.
Davis, 25 Colo. App. 568, 139 P. 577
(1914).

Ultimate sources of right of
condemnation are this section and 8§ 7
of art. XVI, Colo. Const., which deals
with rights-of-way for the
transportation of water. Bubb .
Christensen, 200 Colo. 21, 610 P.2d
1343 (1980).

This section is a general
inhibition against taking private
property for private use without the
consent of the owner. Crystal Park Co.
v. Morton, 27 Colo. App. 74, 146 P.
566 (1915).

But with certain exceptions.
The exceptions are constitutional grants
of rights and powers not theretofore
existing, namely, the right to take
private property for private use, without
the consent of the owner, in the
instances therein enumerated. Crystal
Park Co. v. Morton, 27 Colo. App. 74,
146 P. 566 (1915).

Under this section and title
38, dealing with eminent domain,
private persons have the right to take
private property for the uses specified
in this section. Pine Martin Mining Co.
v. Empire Zinc Co., 90 Colo. 529, 11
P.2d 221 (1932).

Because the power to
condemn private property is in
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derogation of the right to own and
keep property, the exceptions in this
section must be interpreted
narrowly, with any uncertainty in the
ambit of the power to condemn
resolved against the person asserting
the power. Akin v. Four Corners
Encampment, 179 P.3d 139 (Colo.
App. 2007).

Section copied from state of
Missouri. United States v. 161 Acres
of Land, 427 F. Supp. 582 (D. Colo.
1977).

It is said that consideration
for public welfare enters into
purposes enumerated in this section.
But even if this view be not tenable,
still the cases referred to in this section
are sui generis, forming a distinct
exception to the general rule, if it be
granted that the purposes enumerated in
this section are not quasi-public in their
nature. Lithgow v. Pearson, 25 Colo.
App. 70, 135 P. 759 (1913).

The fact that this section
permits private property to be taken for
certain specified uses is an implied
declaration that such uses are so closely
connected with the public interest as to
be at least quasi-public, or, in a
modified sense, affected with a public
interest. Pine Martin Mining Co. v.
Empire Zinc Co., 90 Colo. 529, 11 P.2d
221 (1932).

Although the words "private
use" occur in this section, it is obvious
that they do not mean a strictly private
use, that is to say one having no
relation to the public interest. Pine
Martin Mining Co. v. Empire Zinc Co.,
90 Colo. 529, 11 P.2d 221 (1932).

Broad rights of
condemnation for private
rights-of-way exist under Colorado
law. United States v. 161 Acres of
Land, 427 F. Supp. 582 (D. Colo.
1977).

Supplement to common
law. These provisions are in addition to
the common law right of necessity and
are not limited thereby. Bear Creek
Development Corp. v. Dyer, 790 P.2d
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897 (Colo. App. 1990).

"Ways of necessity” does
not include construction of private
railroads over private property. This
section recognizes the right to
appropriate private property for private
ways of necessity, but not for the
construction upon and over it of private
railroads. People ex rel. Aspen M. & S.
Co. v. District Court, 11 Colo. 147, 17
P. 298 (1887).

The term "milling™ in this
section is  synonymous  with
"manufacturing', the word "power"
as used in the articles of incorporation
means the product of a manufacturing
establishment, and the phrase "other
beneficial uses and purposes” will be
held to refer to other uses expressed in
this section. Lamborn v. Bell, 18
Colo. 346, 32 P. 989 (1893); Denver
Power & Irrigation Co. v. Denver & R.
G. R. R, 30 Colo. 204, 69 P. 568
(1902).

Operation of utility
generating  plant is  business
conducted for public purpose. The
operation of a generating plant in the
furtherance of the conduct of a utility
business is for service to the public, and
is a business conducted for a public
purpose. Miller v. Pub. Serv. Co., 129
Colo. 513, 272 P.2d 283 (1954), appeal
dismissed, 348 U.S. 923, 75 S. Ct. 338,
99 L. Ed. 724 (1955).

Urban renewal is a public
use, ultimate private ownership
notwithstanding. Tracy v. City of
Boulder, 635 P.2d 907 (Colo. App.
1981).

Easement serves public
purpose by providing access to
property in the state. Bear Creek
Development Corp. v. Dyer, 790 P.2d
897 (Colo. App. 1990).

Condemnation of land by
mining company for right-of-way for
pipe line held not to be in violation of
this section. Pine Martin Mining Co. v.
Empire Zinc Co., 90 Colo. 529, 11 P.2d
221 (1932).

But private property may

240



not be taken for construction of
tramway. The right to condemn and
appropriate private property, in the
present case, being for a private use, no
argument is necessary to show that the
taking of private property for the
construction of a tramway does not fall
within the exceptions specified, to
which the legislative power is limited
by this section. People ex rel. Aspen M.
& S. Co. v. District Court, 11 Colo.
147, 17 P. 298 (1887).

And the state of Colorado
can create no right to condemn
federally owned lands. United States
v. 161 Acres of Land, 427 F. Supp. 582
(D. Colo. 1977).

The phrase "private ways
of necessity"" does not include natural
gas pipelines. Phrase is limited to
passageways, such as paths, bridges,
and tunnels, and roadways that provide
legal access connecting landlocked
property to a public road. Petitioners
do not seek to condemn an easement to
provide such access but rather to
construct and maintain an underground
natural gas pipeline and related
equipment and facilities. As such,
petition did not identify a purpose for
which taking property is permitted
under this section and § 38-1-102 (3).
Akin v. Four Corners Encampment,
179 P.3d 139 (Colo. App. 2007).

Condemnation power not
assertable by oil and gas lessee. The
power of condemnation prescribed by
this section may not be asserted by a
federal oil and gas lessee. Coquina Oil
Corp. v. Harry Kourlis Ranch, 643 P.2d
519 (Colo. 1982).

Power not assertable by
owner of unpatented mining claim.
Precious Offer. Mineral Exch. wv.
McLain, 194 P.3d 455 (Colo. App.
2008).

Extraterritorial eminent
domain not allowable where
specifically excluded. A school
district  may not invoke this
constitutional provision to preclude
application of § 22-32-111, which
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prohibits the district from exercising
extraterritorial eminent domain. Clear
Creek Sch. Dist. RE-1 v. Holmes, 628
P.2d 154 (Colo. App. 1981).

Landowner limited to
temporary relief pending outcome of
eminent domain proceedings. When a
facility for transportation of water is
constructed or utilized by one having
the right of eminent domain, without
prior acquisition of an easement, the
remedy of the landowner is limited to
temporary relief pending conduct of the
eminent domain proceedings by owners
of the water right. Bubb v. Christensen,
200 Colo. 21, 610 P.2d 1343 (1980).

The storage and flow of
tributary ground water pursuant to
an aquifer recharge and water
storage rights application did not
involve a "reservoir under this
section where the application did not
involve the construction of any project
facilities on land owned by a third
party; hence, there was no trespass or
need to exercise a private right of
condemnation. Bd. of County Comm'rs
v. Park County Sportsmen's Ranch, 45
P.3d 693 (Colo. 2002).

State highway department
cannot condemn property for a
private way of necessity. Although
state highway department has express
statutory authority to condemn property
for local service roads and for highway
construction, the department has no
statutory authority to “stand in the
shoes” of a private landowner and
condemn a private way of necessity.
Dept. of Hwys. v. Denver & Rio
Grande W.R., 789 P.2d 1088 (Colo.
1990); Bear Creek v. Genesee Found.,
919 P.2d 948 (Colo. App. 1996).

An alternative route is not
acceptable if it is impractical,
unreasonable, or prohibited by cost
grossly in excess of the value of the
dominant estate. West v. Hinksmon,
857 P.2d 483 (Colo. App. 1992); Bear
Creek v. Genesee Found., 919 P.2d 948
(Colo. App. 1996).

The trial court erred in not
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finding that a way of necessity should
be restricted as the constitutional way
of necessity only exists because of
necessity and not by reason of implied
grant. Because a constitutional way of
necessity is not limited by the intent of
the grantor, it should accommodate
future uses when a condemnor can
establish that the way is necessary for
such reasonable use, but this is limited
by the constitutional requirement of
necessity. Bear Creek v. Genesee
Found., 919 P.2d 948 (Colo. App.
1996).

The way of necessity must
terminate if and when another route is
procured to access the land, as
condemnation only passes such interest
as required to accomplish the purpose
of condemnation. When a mere
easement or terminable fee is created,
the land reverts when condemnor
ceases to use the grant for the purposes
specified. Bear Creek v. Genesee
Found., 919 P.2d 948 (Colo. App.
1996).

Trial court did not err in
not instructing the commissioners that
residual damages includes both
diminution in value of all parcels, as
well as present value of future
development of all parcels, as the
individual property owners in the
development were not one economic
unit. Bear Creek v. Genesee Found.,
919 P.2d 948 (Colo. App. 1996).

In an action to condemn a
way of necessity, if the defendant
pleads the existence of an alternate
route of private access across
property not owned by defendant,
defendant has the burden of
establishing the existence of an
acceptable alternate route and of
proving that plaintiffs have the present
enforceable legal right to use it. West v.
Hinksmon, 857 P.2d 483 (Colo. App.
1992).

Trial court's determination
in declaratory judgment action
brought under this section that
defendants failed to rebut plaintiff's
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showing of an entitlement to a
private way of necessity is not clearly
erroneous. Trial court held plaintiff
may condemn private way of necessity
across defendants' property pursuant to
this section. Trial court's
determinations that plaintiff proved that
a way of necessity is reasonably
necessary and that defendants did not
prove, in any concrete fashion, that
plaintiff has either an alternate route of
access or a present enforceable legal
right to use one are not clearly
erroneous. Tieze v. Killam, 179 P.3d 10
(Colo. App. 2007).

Adjacent landowner has no
standing to challenge a contract
involving a "landlocked" parcel of land
on the theory that once the agreement is
final, the new owner might seek to
condemn a way of necessity across the
adjacent owner's land. Brotman v. E.
Lake Creek Ranch L.L.P., 31 P.3d 886
(Colo. 2001).

In an action to condemn a
way of necessity, defendant should be
permitted to show that an alternate
route across defendant's property exists
that would be less damaging than that
proposed by plaintiff.  West v.
Hinksmon, 857 P.2d 483 (Colo. App.
1992).

When a petitioner seeks to
condemn private way of necessity for
access to property it wishes to
develop in the future, it must
demonstrate a purpose for the
condemnation that enables the trial
court to examine both the scope of
and necessity for the proposed
condemnation, so that the burden to be
imposed upon the condemnee's
property may be ascertained and
circumscribed through the trial court's
condemnation order. Glenelk Ass'n v.
Lewis, 260 P.3d 1117 (Colo. App.
2011).

Condemnor failed to
articulate a concrete development
proposal for the subject property nor
did he sufficiently engage the county's
land use approval process prior to
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initiating the condemnation proceeding.
Record fails to clarify condemnor's
intended use of the property or size of
the planned road with sufficient
specificity to allow trial court to
analyze  necessity of  requested
easement. Condemnor's failure to
sufficiently articulate development plan
prevented trial court from determining
scope of proposed condemnation
sufficiently to determine scope of
burden to be imposed upon the property
to be condemned. Given evidentiary
shortcomings in the record, trial court
correctly concluded that it could not
determine whether particular way of
necessity requested by condemnor was
indispensable and, therefore, trial court
correctly denied condemnor's request
for  immediate  possession  and
dismissed the condemnation petition.
Glenelk Ass'n v. Lewis, 260 P.3d 1117

(Colo. App. 2011).

Applied in Belknap Sav.
Bank v. Lamar Land & Canal Co., 28
Colo. 326, 64 P. 212 (1901); Bd. of
Comm'rs v. Otero Irrigation Dist., 56
Colo. 515, 139 P. 546 (1914); Reid v.
Montezuma Valley Irrigation Dist., 56
Colo. 527, 139 P. 550 (1914); People
ex rel. Bd. of Comm'rs v. Arthur, 67
Colo. 516, 186 P. 516 (1919);
Driverless Car Co. v. Armstrong, 91
Colo. 334, 14 P.2d 1098 (1932); Vogts
v. Guerrette, 142 Colo. 527, 351 P.2d
851 (1960); Rabinoff v. District Court,
145 Colo. 225, 360 P.2d 114 (1961);
Abeyta v. City & County of Denver,
165 Colo. 58, 437 P.2d 67 (1968);
Winter v. Tarabino, 173 Colo. 30, 475
P.2d 331 (1970); Buck v. District
Court, 199 Colo. 344, 608 P.2d 350
(1980); Shaklee v. District Court, 636
P.2d 715 (Colo. 1981).

Section 15. Taking property for public use - compensation, how
ascertained. Private property shall not be taken or damaged, for public or
private use, without just compensation. Such compensation shall be ascertained
by a board of commissioners, of not less than three freeholders, or by a jury,
when required by the owner of the property, in such manner as may be
prescribed by law, and until the same shall be paid to the owner, or into court for
the owner, the property shall not be needlessly disturbed, or the proprietary
rights of the owner therein divested; and whenever an attempt is made to take
private property for a use alleged to be public, the question whether the
contemplated use be really public shall be a judicial question, and determined as
such without regard to any legislative assertion that the use is public.

Source: Entire article added, effective August 1, 1876, see L. 1877, p. 30.

Cross references: (1) For judicial aspects of the question of necessity when
property is to be taken under this section for public or quasi-public purposes, see:
Rothwell v. Coffin, 122 Colo. 140, 220 P.2d 1063 (1950); Pine Martin Mining Co. v.
Empire Zinc Co., 90 Colo. 529, 11 P.2d 221 (1932); Jennings v. Bd. of Com. Montrose
Co., 85 Colo. 498, 277 P. 467 (1929); Haver v. Matonock, 75 Colo. 301, 225 P. 834
(1924); Colo. & Utah Coal Co. v. Walter, 75 Colo. 489, 226 P. 864 (1924); Snider v.
Town of Platteville, 75 Colo. 589, 227 P. 548 (1924); Wassenich v. City & County of
Denver, 67 Colo. 456, 186 P. 533 (1919); Lavelle v. Town of Julesburg, 49 Colo. 290,
112 P. 774 (1910); Kirkwood v. School Dist. Summit County, 45 Colo. 368, 101 P. 343
(1909); Schneider v. Schneider, 36 Colo. 518, 86 P. 347 (1906); Union Pac. R. R. v.
Colo. Postal Telegraph Co., 30 Colo. 133, 69 P. 594 (1902); Gibson v. Cann, 28 Colo.
499, 66 P. 879 (1901); Warner v. Town of Gunnison, 2 Colo. App. 430, 31 P. 238 (1892).
(Compare: Town of Eaton v. Bouslog, 133 Colo. 130, 292 P.2d 343 (1956) and Otero Irr.
Dist. v. Enderud, 122 Colo. 136, 220 P.2d 862 (1950); Crystal Park Co. v. Morton, 27
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Colo. App. 74, 146 P. 566 (1915); Thompson v. DeWeese-Dye Ditch Co., 25 Colo. 243,
53 P. 507 (1898); Seidler v. Seely, 8 Colo. App. 499, 46 P. 848 (1896); Sand Creek
Lateral Irrigation v. Davis, 17 Colo. 326, 29 P. 742 (1892).)

(2) For jurisdiction of federal court, when (properly) invoked, see County of
Allegheny v. Frank Mashuda Company, 360 U.S. 185, 79 S. Ct. 1060, 3 L. Ed. 2d 1163
(1959) and Louisiana Power and Light Company v. City of Thibodaux, 360 U.S. 25, 79

S. Ct. 1070, 3 L. Ed. 2d 1058 (1959).

(3) For taking of private property for private use, see § 14 of this article; for
deprivation of property without due process of law, see § 25 of this article; for eminent

domain, see articles 1 to 7 of title 38.

ANNOTATION

1. General
Consideration.

I1. Property Rights
Protected.

11. Damaging or
Taking of Property.

V. Just Compensation.
A.Measure of

Compensation.

B. Procedure.

I. GENERAL CONSIDERATION.

Law reviews. For article,
"Legality of the Denver Housing
Authority”, see 12 Rocky Mt. L. Rev.
30 (1939). For article, "Municipal
Powers and the Public Purpose
Doctrine”, see 21 Rocky Mt. L. Rev.
277 (1949). For note, "Expenses of
Moving in Eminent Domain Cases",
see 30 Dicta 269 (1953). For article,
"Recent Developments in Colorado
Eminent Domain", see 27 Rocky Mt. L.
Rev. 23 (1954). For article,
"Condemnation and Redevelopment”,
see 28 Rocky Mt. L. Rev. 535 (1956).
For article, "A Review of the 1959
Constitutional and Administrative Law
Decisions", see 37 Dicta 81 (1960).
For article, "Constitutional Law: The
Validity of Urban Renewal in
Colorado", see 39 Dicta 149 (1962).
For article, "Urban Renewal--A
Partnership of Public and Private
Interests for Urban Betterment", see 39
Dicta 291 (1962). For comment on
Rabinoff v. District Court appearing
below, see 35 U. Colo. L. Rev. 269
(1963).  For note, "Ownership of
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Streets and Rights of Abutting
Landowners in Colorado"”, see 40 Den.
L. Ctr. J. 26 (1963). For article,
"Water for Recreation: A Plea for
Recognition", see 44 Den. L. J. 288
(1967). For article, "An
Engineering--Legal Solution to Urban
Drainage Problems”, see 45 Den. L. J.
381 (1968). For comment, "Water:
Statewide or Local Concern -- City of
Thornton v. Farmers Reservoir &
Irrigation Co., 194 Colo. 526, 575 P.2d
382 (1978)", see 56 Den. L.J. 625
(1979). For comment, "People V.
Emmert: A Step Backward for
Recreational Water Use in Colorado”,
see 52 U. Colo. L. Rev. 247 (1981).
For article, "The Colorado Supreme
Court Redefines Compensable
Damages In Condemnation Actions",
see 16 Colo. Law. 1829 (1987). For
comment, "Eminent Domain: A Case
Comment -- Mountain States Legal
Foundation v. Hodel", see 65 Den. U.
L. Rev. 581 (1988). For article, "Just
Compensation in  Condemnation
Cases", see 18 Colo. Law. 1735 (1989).
For article, "Animus Over
Animas?--Changes in  Regulatory
Takings Law in Colorado”, see 31
Colo. Law. 69 (April 2002). For
article, "The Reemergence of Property
Owners' Rights in Takings
Jurisprudence”, see 31 Colo. Law. 93
(June  2002). For article, "A
Systematic Approach to Colorado
Takings Law", see 33 Colo. Law. 75
(April 2004). For article, "Eminent
Domain Law in Colorado--Part I: The
Right to Take Private Property", see 35
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Colo. Law. 65 (September 2006). For
article, "Kelo Confined--Colorado
Safeguards Against Condemnation for
Public-Private Transportation Projects",
see 37 Colo. Law. 39 (March 2008).
For note, "The Right to Float: The
Need for the Colorado Legislature to
Clarify River Access Rights", see 83 U.
Colo. L. Rev. 845 (2012).

This section and fifth
amendment to U.S. Constitution
prohibit the taking of private
property for public use without just
compensation. Thompson v. City &
County of Denver, 958 P.2d 525 (Colo.
App. 1998); Fowler Irrevocable Trust
1992-1 v. City of Boulder, 992 P.2d
1188 (Colo. App. 1999), aff'd, 17 P.3d
797 (Colo. 2001).

This section is merely
declaration of law as it stood at time
constitution was made. Denver R. R.
Land & Coal Co. v. Union P.R.R., 34
F. 386 (D. Colo. 1888).

And guarantees right that
exists regardless of constitutional
provisions. Not only does this section
guarantee the right of a person whose
property is taken for public use to
receive compensation therefor, but the
right exists regardless of constitutional
provisions. Chicago B. & Q.R.R. v.
Pub. Utils. Comm'n, 69 Colo. 275, 193
P. 726 (1920).

Independent of right of
eminent domain. The right of a person
owning property to just compensation
for the taking or damaging thereof for
public use is independent of the state's
right of eminent domain. Farmers
Irrigation Co. v. Game & Fish Comm'n,
149 Colo. 318, 369 P.2d 557 (1962).

Extension of common-law
right. The phrase of this section, "or
damaged for public or private use
without just compensation”, is an
extension of the common constitutional
provision designed for the protection of
private property. It is a recognition of a
new right of recovery, which is not
limited to cases where an action would
have lain at common law. Denver
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Circle R.R. v. Nestor, 10 Colo. 403, 15
P. 714 (1887); City of Pueblo v. Strait,
20 Colo. 13, 36 P. 789 (1894).

Section affords greater
protection than federal constitution.
This section affords an aggrieved
property owner a greater measure of
protection than does the constitution of
the United States. The fifth amendment
of the United States Constitution
requires compensation only where there
has been an actual taking. The
Colorado  Constitution,  however,
provides for compensation where
private property has been taken or
damaged. Mosher v. City of Boulder,
225 F. Supp. 32 (D. Colo. 1964).

It is remedial in nature and
effect. This section while not intended
to disturb vested rights, nor in itself
prohibitory of the exercise of powers
previously granted by the general
assembly, is remedial in its nature and
effect respecting existing property
rights. Its mandate is that, where they
are taken or injuriously affected
subsequent to the day on which the
constitution went into effect, just
compensation shall be made. Denver
Circle R.R. v. Nestor, 10 Colo. 403, 15
P. 714 (1887).

And should be liberally
construed. This section is remedial in
character and, for the purpose of giving
property holders additional security and
under well settled canons of
construction, it should be liberally
construed. City of Pueblo v. Strait, 20
Colo. 13, 36 P. 789 (1894); Srb v. Bd.
of County Comm'rs, 43 Colo. App. 14,
601 P.2d 1082 (1979).

Purpose of this section of
the constitution is to provide a remedy
in damages for injury to property, not
common to the public, inflicted by the
state or one of its political subdivisions;
and this section is not limited in
application to condemnation
proceedings. Srb v. Bd. of County
Comm'rs, 43 Colo. App. 14, 601 P.2d
1082 (1979).

The purpose of this section is
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to prevent a property owner from being
made to suffer an uncompensated
injury, not common to the public, as a
result of the construction of a public
improvement. Such improvements are
frequently made or authorized by
counties; and to say that because of that
fact damages so suffered cannot be
recovered is to deny to the language of
the constitution its obvious import. Bd.
of Comm'rs v. Adler, 69 Colo. 290, 194
P. 621 (1920).

The actual purpose of this
section is to place a limitation even
upon legislative enactment. Under the
restriction of this section the general
assembly itself must exercise care in
declaring to be a "public use" (and
hence entitled to the right of eminent
domain) only that which may meet the
legal tests of such use as determined by
the judiciary. Potashnik v. Pub. Serv.
Co., 126 Colo. 98, 247 P.2d 137
(1952).

This section applies to
proceedings in eminent domain, and
to situations in which such proceedings
would be proper; i, where
condemnation would be necessary were
the required property not otherwise
acquired. Bd. of Comm'rs v. Adler, 69
Colo. 290, 194 P. 621 (1920).

But applicability of section
is not limited to such proceedings.
Bd. of Comm'rs v. Adler, 69 Colo. 290,
194 P. 621 (1920).

This provision is not limited
in its application to condemnation
proceedings. Game & Fish Comm'n v.
Farmers Irrigation Co., 162 Colo. 301,
426 P.2d 562 (1967).

It marks boundary beyond
which  people have forbidden
lawmakers to pass and have
commanded their courts to hold any
such passage illegal. How inviolable
that constitutional inhibition is, is
demonstrated by the fact that the
supreme court once inadvertently
permitted its protection to be threatened
(North  Sterling Irrigation Dist. v.
Dickman, 59 Colo. 169, 149 P. 97
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(1915)), but at the first opportunity
overruled the dangerous precedent and
returned to the solid ground of strict
construction. Bd. of Comm'rs v. Adler,
69 Colo. 290, 194 P. 621 (1920); San
Luis Valley Irrigation Dist. V.
Noffsinger, 85 Colo. 202, 274 P. 827
(1929).

Right to condemn private
property is creature of statute,
pursuant to which it must clearly
appear either by express grant or by
necessary implication. Game & Fish
Comm'n v. Farmers Irrigation Co., 162
Colo. 301, 426 P.2d 562 (1967).

Private property may not be
condemned, even for a purpose which
is judicially determined to be a public
use within the meaning of this section,
in the absence of express or necessarily
implied statutory ~ condemnation
authority. Buck v. District Court, 199
Colo. 344, 608 P.2d 350 (1980); Bd. of
County Comm'rs v. Intermountain
Rural Elec. Ass'n, 655 P.2d 831 (Colo.
1982); Dept. of Transp. v. Stapleton, 81
P.3d 1105 (Colo. App. 2003), rev'd on
other grounds, 97 P.3d 938 (Colo.
2004).

Subject to constitutional
guarantees. The power of eminent
domain is an attribute of sovereignty,
conditioned by the requirement that just
compensation be paid for the taking.
Colo. ex rel. Watrous v. District Court
of United States, 207 F.2d 50 (10th Cir.
1953).

The right of eminent domain
recognizes the due process provision of
the constitution, provides for the legal
and orderly acquisition of private
property for public use, and for just
compensation for the taking. Town of
Sheridan v. Valley San. Dist.,, 137
Colo. 315, 324 P.2d 1038 (1958).

Whatever may have been the
ancient right of condemnation, it has
been restrained by constitutional
limitations in the protection of
individual property rights. Game &
Fish Comm'n v. Farmers Irrigation Co.,
162 Colo. 301, 426 P.2d 562 (1967).
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The Colorado Constitution,
as well as the federal constitution,
protects against an arbitrary exercise of
eminent domain to correct a blighted
area by the urban renewal authority.
Urban Renewal Auth. v. Daugherty,
271 F. Supp. 729 (D. Colo. 1967).

Deprivation of use must
meet standard of reasonableness.
Although, under its police power, there
are situations in which a government
may deprive the owner of a certain use
of property and not be in violation of
the prohibition against taking private
property without just compensation,
nevertheless, there must be a
recognition that that exercise of the
police power can only be valid
under--and only under--a standard of
reasonableness. Combined Commc'ns
Corp. v. City & County of Denver, 189
Colo. 462, 542 P.2d 79 (1975).

Where city compels owner to
bring building into compliance with
safety code, but does not deprive owner
of all reasonable use of the building,
such action by city does not constitute a
taking. Van Sickle v. Boyes, 797 P.2d
1267 (Colo. 1990).

A governmental regulation
that prohibits all reasonable use of
property constitutes a taking.
Williams v. City of Central, 907 P.2d
701 (Colo. App. 1995).

There can be no "inverse
condemnation' where no right exists
in governmental agency to proceed
under eminent domain. Game & Fish
Comm'n v. Farmers Irrigation Co., 162
Colo. 301, 426 P.2d 562 (1967).

Protection of private
property in this section presupposes
that it is wanted for public use. City
& County of Denver v. Denver Buick,
Inc., 141 Colo. 121, 347 P.2d 919
(1959).

Whether contemplated use
is public is judicial question. If it is
public, the necessity or expediency of
devoting the property to it is a question
for the determination of a city. Colo.
Cent. Power Co. v. City of Englewood,
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89 F.2d 233 (10th Cir. 1937).

Judicial approval of the
purpose for the taking of property as a
public use is required. Larson v. Chase
Pipe Line Co., 183 Colo. 76, 514 P.2d
1316 (1973).

By the last clause of this
section an inquiry may be made by the
court as to whether a railroad which is
proposed to be built is of a public or
private character. Denver R.R. Land &
Coal Co. v. Union Pac. Ry., 34 F. 386
(1888).

The general right of eminent
domain depends upon, first, legislative
authority and, second, judicial approval
of the purpose as a public use.
Potashnik v. Pub. Serv. Co., 126 Colo.
98, 247 P.2d 137 (1952).

The question of whether a
contemplated use is a public use is an
issue  for judicial determination.
Shaklee v. District Court, 636 P.2d 715
(Colo. 1981); Pub. Serv. Co. .
Shaklee, 784 P.2d 314 (Colo. 1989).

Trial court properly
dismissed petition by county to
condemn a portion of owner's
property for use as a public road
because county presented no valid
public purpose for its condemnation
of owner's property. Here, public
purpose is to benefit private parties; a
few, select members of the public will
gain access to a private cemetery.
Such a private benefit does not
constitute a valid public purpose. Bd. of
County Comm'rs v. Kobobel, 176 P.3d
860 (Colo. App. 2007).

As duty of judiciary to
safeguard use of property. Neither the
executive nor the legislative branches
of government have any right
whatsoever to deprive anyone of his
life, liberty or property without due
process or compensation, and under our
system of government it was intended
that the judicial branch of the
government stand open as a haven for
the protection of any citizens whose
rights have been invaded, whether it be
by an individual or by either of the
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other branches of our government.
Boxberger v. State Hwy. Dept., 126
Colo. 438, 250 P.2d 1007 (1952).

It is the unquestioned duty
and responsibility of the judicial branch
of government, through the decision of
controversies which come before it, to
safeguard and maintain the
constitutional provisions which
guarantee the maximum free and
unrestricted use of property by the
citizen, and to strike down those
enactments which unreasonably and
unnecessarily fasten upon him new
restraints upon freedom of action in the
use and enjoyment thereof. City &
County of Denver v. Denver Buick,
Inc., 141 Colo. 121, 347 P.2d 919
(1959).

A federal district court with
diversity jurisdiction can consider an
inverse condemnation claim arising
under the Colorado constitution and
statutes providing a special judicial
procedure for condemnation claims.
SK Fin. SA v. La Plata County, Bd. of
Comm'rs, 126 F.3d 1272 (10th Cir.
1997).

Supreme court, on its own
motion, will take notice of invalidity
of municipal ordinance enacted in
support of exhorbitant demands and
authorizing the taking of private
property without due process of law.
Town of Sheridan v. Valley San. Dist.,
137 Colo. 315, 324 P.2d 1038 (1958).

No formula for determining
nature of use. No definition has as yet
been formulated which would serve as
an infallible test in determining
whether a use of property sought to be
appropriated under the power of
eminent domain is public or private.
Buck v. District Court, 199 Colo. 344,
608 P.2d 350 (1980); Pub. Serv. Co. v.
Shaklee, 784 P.2d 314 (Colo. 1989).

But court's determination
reviewable for arbitrariness. When
subject to inquiry as to whether a use is
public under this section it must be
determined by a  board of
commissioners appointed by the court.
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If that determination is not made
arbitrarily, or capriciously or in bad
faith, it is conclusive and not subject to
judicial review. Colo. Cent. Power Co.
v. City of Englewood, 89 F.2d 233
(10th Cir. 1937).

If primary purpose of
condemnation is to advance private
interests, the existence of an incidental
public benefit does not prevent a court
from finding "bad faith" and
invalidating a condemning authority's
determination that a  particular
acquisition is necessary. Denver W.
Metro. Dist. v. Geudner, 786 P.2d 434
(Colo. App. 1989).

Owner of property to be
condemned has burden of proving
that taking of property is not for a
public purpose. Pub. Serv. Co. wv.
Shaklee, 784 P.2d 314 (Colo. 1989).

Proposed urban renewal
project is public and not private
where the underlying object is to
eliminate blighted areas and prevent the
spread and recurrence of blight
conditions and where the grant is to a
public agency which acquires the lands
in question under a master plan of
rehabilitation; the fact that when
redevelopment is  achieved the
properties are sold to private
individuals for the purpose of
development does not rob the
undertaking of its public purpose.
Rabinoff v. District Court, 145 Colo.
225,360 P.2d 114 (1961).

Urban renewal is a public
use, ultimate private ownership
notwithstanding.  Tracy v. City of
Boulder, 635 P.2d 907 (Colo. App.
1981).

Even though a private
developer may benefit from the city's
project, the record supports the trial
court's  determination  that  the
condemnation of the property was for a
valid public purpose and was not
incidental. City & County of Denver v.
Eat Out, Inc., 75 P.3d 1141 (Colo. App.
2003).

Taking of water for use in
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operation of hatchery is for public
purpose. Farmers lIrrigation Co. v.
Game & Fish Comm'n, 149 Colo. 318,
369 P.2d 557 (1962).

Construction of dust levees
for protection of railroad tracks is
public use such as would justify
condemnation of private property.
Buck v. District Court, 199 Colo. 344,
608 P.2d 350 (1980).

Condemnation of
right-of-way across land to construct
transmission lines constitutes a
public use since others have same right
to access to wuse power from
transmission lines on the same terms as
the company for which such lines were
originally constructed. Pub. Serv. Co.
v. Shaklee, 784 P.2d 314 (Colo. 1989).

Urban renewal is a
substantial state interest that can
justify taking property dedicated to
religious uses. Pillar of Fire v. Denver
Urban Renewal Auth., 181 Colo. 411,
509 P.2d 1250 (1973).

Remand necessary so trial
court can independently examine the
public purpose of the condemnation
based on the record of proceedings
before urban renewal authority and,
without either deferring to the
authority's blight determination or
considering bad faith, make findings
from the existing record reflecting
that examination. Sheridan Redev.
Agency v. Knightsbridge Land Co.,
166 P.3d 259 (Colo. App. 2007).

Counties unable to acquire
office space by eminent domain. The
general assembly has not impliedly
delegated the power of eminent domain
to counties for the purpose of acquiring
office space for authorized county
purposes. Bd. of County Comm'rs v.
Intermountain Rural Elec. Ass'n, 655
P.2d 831 (Colo. 1982).

Sanitation  district  has
power to condemn land. Under the
constitutional provisions establishing
the right of eminent domain and the
several statutes enacted pursuant
thereto, a sanitation district has power
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and authority to condemn land. Town
of Sheridan v. Valley San. Dist., 137
Colo. 315, 324 P.2d 1038 (1958).

And property so acquired
cannot be lost by operation of law.
Property acquired under the
constitution and statutes by exercise of
the right of eminent domain, cannot be
lost by operation of a municipal
ordinance. The legal entity
condemning the property obtains the
absolute right, title and interest thereto;
an ordinance of a municipality
providing that all right, title and interest
in a sanitary sewer constructed through
such  municipality  pursuant  to
condemnation of a right-of-way
therefor shall vest, not in the sewer
district acquiring the right-of-way, but
in the town at the expiration of five
years, is void. Town of Sheridan v.
Valley San. Dist., 137 Colo. 315, 324
P.2d 1038 (1958).

Special assessment without
benefit violates section. To enforce a
special assessment for a purpose which
does not confer a special benefit upon
the property upon which it is levied
would result in taking property without
compensation, and without due process
of law. Pomroy v. Bd. of Pub.
Waterworks, Dist. No. 2, 55 Colo. 476,
136 P. 78 (1913); Santa Fe Land Imp.
Co. v. City & County of Denver, 89
Colo. 309, 2 P.2d 238 (1931); City &
County of Denver v. Greenspoon, 140
Colo. 402, 344 P.2d 679 (1959).

As do excessive
assessments. An assessment for local
improvements apportioned on the area
basis insofar as it exceeds the benefits
is violative of this section. Ross v. City
& County of Denver, 89 Colo. 317, 2
P.2d 241 (1931).

Where taxes result in a
flagrant inequality between the burden
imposed and the benefit received, they
are confiscatory and unconstitutional.
Ochs v. Town of Hot Sulphur Springs,
158 Colo. 456, 407 P.2d 677 (1965).

Refusal to enforce racial
covenant does not deprive owner of
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property. The trial court's refusal to
recognize the vested interest in
defendant and to enforce forfeiture of
the property for failure to comply with
a racial restrictive covenant did not
deprive defendant of property without
just compensation and without due
process of law. Capitol Fed. Sav. &
Loan Ass'n v. Smith, 136 Colo. 265,
316 P.2d 252 (1957).

Actions of the city requiring
a mobile home park owner to bring
the park into compliance with the
city code do not constitute a taking
because enforcement of the code does
not deprive the owner of all use of the
property. Trailer Haven MHP, LLC v.
City of Aurora, 81 P.3d 1132 (Colo.
App. 2003).

Inverse condemnation
action is based on this section.
Ossman v. Mountain States Tel. & Tel.
Co., 184 Colo. 360, 520 P.2d 738
(1974).

In order to pursue an
inverse condemnation claim under
the Colorado Constitution, that is, to
compel the state to exercise its power
of eminent domain, a plaintiff must
establish: (1) That there has been a
taking or damaging of property interest,
(2) for a public purpose without just
compensation, (3) by a governmental or
public entity that has the power of
eminent domain but which has refused
to exercise it. Thompson v. City &
County of Denver, 958 P.2d 525 (Colo.
App. 1998).

Inverse condemnation
proceeding is ordinarily only remedy
available to a litiga