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PREFACE
None of the Commission's decisions made since the year

1919 heretofore have been printed. The number of applica-
tions, cases, etc., filed in recent years has been large. There
were made more than twice as many decisions in the last three
years of the decade ending in December, 1929, as were made in
the preceding seven. It has not been deemed advisable to ask
the Legislature to appropriate enough money to print in full all
of the decisions.
An attempt has been made to have printed in full the more

important decisions. While the selection of decisions by an-
other undoubtedly would vary somewhat, we believe the vari-
ance would not be substantial. In addition all abstract proposi-
tions and many concrete in nature based upon a particular set
of facts have been printed in separate digest or abstract
paragraphs.
When no points or propositions were found in an order dis-

posing of an application or case which had been heard, a state-
ment appears herein showing merely the action taken by the
Commission.
In order to make the decisions as valuable as possible to

those practicing before the Commission, headnotes have been
printed at the beginning of the fully reported decisions. There
has been printed also a general subject-matter index. We have
tried with few exceptions to follow the classification used by
Public Utilities Reports, Inc. That company very kindly gave
its permission to use the headnotes in those decisions of the
Commission appearing in its Public Utilities Reports, An-
notated. With rather rare exceptions use has been made of
them.
No report is made of numerous Investigation and Suspension

orders. Many of them were followed by withdrawal of the
rates suspended or abandonment of the action forbidden.
Where hearings were held and decisions made, those decisions
are reported. Neither is any report made of applications,
cases, etc., which were dismissed for lack of prosecution or on
motion of applicants or complainants. Many orders have been
made authorizing railway carriers to waive collection of under-
charges or to open grade crossings. None of such orders,
when purely formal and containing no points or propositions,
are reported.

WORTH ALLEN,
Chairman of the Commission.



PUBLIC UTILITIES

REPORTS

THE SMUGGLER LEASING CO

V.

THE ROARING FORK ELECTRIC LIGHT & POWER CO.

[Case No. 178. Decision No. 316.]

Complaint—Necessary number of signers.

1. Demurrer to written complaint by one consumer against

electric rates sustained, statute (Sec. 2954, C. 14. 1921) requiring

complaint to be signed by "not less than twenty-five."

Complaint--On Commission's own motion.

2. Order for investigation of electric rates issued on Com-

mission's own motion after sustaining demurrer to complaint filed

by single consumer.

[January 8, 1920.]

Appearances: Hughes & Dorsey and E. I. Thayer, for com-

plainant; Pershing, Nye, Fry & Tallmadge and Robert G. Bos-

worth, for defendant.

STATEMENT.

By the Oommission: On January 16, 1919, The Roaring Fork

Electric Light & Power Company, hereinafter called the Electric

Company, filed with this Commission rate schedule P. U. C. Colo.

No. 3, cancelling rate schedule P. U. C. No. 2, advancing rates

for electric service at Aspen, Colorado. On February 27, 1919,

the proposed rates were suspended, and on April 25, 1919, an

order was entered which permitted the schedule to become ef-

fective, with certain modifications as specified in such order.

On July 14, 1919, The Smuggler Leasing Company, filed its

complaint herein, alleging that the rates for power established

by the above new schedule are unreasonable, unjust, and dis-
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criminatory, and requesting this Commission to investigate the
reasonableness of such rates.
The Electric Company filed a demurrer, alleging that the Com-

mission has no jurisdiction to hear or determine the matters
alleged in the complaint, and relied upon the following provision
of the Public Utilities Act to support its contention:

Section 45, page 493, Laws Colo., 1913:
"Provided, that no complaint shall be entertained by the com-

mission, except upon its own motion, as to the reasonableness of
any rates, or charges of any gas, electrical, water, or telephone
corporations, unless the same be signed by the mayor or the
pt4s1dent or chairman of the board of trustees or a majority of
the council, commission, or other legislative body of the county,
city and county, or city or town, if any, within which the alleged
violation occurred, or not less than twenty-five consumers or pur-
chasers or prospective consumers or purchasers, of such gas,
electrical, water or telephone service."
.It appearing that the complaint is not signed as provided by

the Act, it is necessary to sustain the demurrer. The Commission
will, however, in view of the importance of the questions raised
by the complaint, avail itself of the provisions of the Public
Utilities Act, and this day order an investigation, on its own
motion, of the reasonableness of the power rates of the Electric
Company.

Fr Is THEREFORE ORDERED, That the demurrer of The Roaring
Fork Electric Light & Power Company to the complaint herein
be and the same is hereby sustained, and the complaint dis-
misSeci.

• RE EDWARD C. MASON AND JOHN H. KLEIN,
DOING BUSINESS AS

OVER-LAND MOTOR EXPRESS CO.
[Application No. 62. Decision No. 320.]

Certificate of convenience and necessity—Reasonable—Not absolute.
• 1. Only a reasonable, and not an absolute necessity, is re-

quired to be shown for the granting of a certificate of convenience
and necessity required under subsection (e) of Secs. 2 and 3, of
the Colorado Public Utilities Act.
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Certificate of convenience and necessity.
2. Mere fact one of two motor vehicle carriers engaged in

business for some time procured certificate first, immaterial in

application of other.

[January 17, 1920.]

Appearances: Edward C. Mason, for applicants; A. W. Fitz-

gerald, for the Green Transfer Company.

STATEMENT.

By the Commission: On October 21, 1919, an application was

filed with the Commission by Edward C. Mason and John H.

Klein, copartners under the name of the Over-Land Motor Ex-

press Company, for a certificate of public convenience and

necessity, for the operation of a motor truck line between Denver

and Boulder and intermediate points for the transportation of

freight and express, under the provisions of Section 35 of the

Public Utilities Act, approved April 16, 1917. Applicants also

filed with the application a rate tariff, rules and regulations and

an operating schedule, in compliance with the requirements of

the Act and the rules of the Commission.

Notice of the filing of the application was given to the Green

Transfer Company which is engaged in like business between

Denver and Boulder by auto truck, and which had theretofore

applied for and had received from the Commission o certificate

of public convenience and necessity.

The application of the Over-Land Motor Express Company

sets forth that said company is a copartnership composed of

Edward C. Mason and John H. Klein, and that they are engaged

in the business of motor transportation of freight between the

cities of Denver and Boulder, Colorado, and all intermediate

points and territory adjacent thereto; that an office and depot

are maintained at 1658 Market Street, Denver, and at 1329

Thirteenth Street, Boulder; that the cities of Denver and Boul-

der and territory between and adjacent thereto are thickly popu-

lated, and that the necessity for quick and extensive service in

the transportation of large quantities of freight is a public

necessity, and that such freight can be transported by motor
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trucks at a great convenience to the public. The application

prays authority of the Commission for applicants to operate a

motor freight transportation line between said cities and in the

territory adjacent thereto.

Upon due notice to the applicants and to the Green Transfer

Company, the matter was heard by the Commission at its hearing

room, State Capitol, Denver, Colorado, at 10 o'clock A. M., Jan-

uary 5, 1920, Edward C. Mason, a member of the Over-Land

Motor Express Company appearing for the company, and A. W.

Fitzgerald of Boulder, appearing for the Green Transfer Com-

pany in opposition to the granting of the certificate applied for.

The testimony submitted at the hearing on the part of the

applicants discloses that the Over-Land Motor Express Company

is a copartnership composed of Edward C. Mason and John

H. Klein, who entered into the business of transporting freight

and express between Denver and Boulder and intermediate

points, principally Broomfield, Lafayette and Louisville, about

April 1, 1919, over the main traveled highway between said cities

and towns; that applicants operate motor trucks daily, except

Sundays and holidays, and that more than one truck is operated

on such days as the volume of traffic requires; that the daily

service is maintained upon substantially the operating schedule

filed with the Commission; that applicants' equipment consists

of six motor trucks of sundry makes, of from one to three and

one-half tons capacity; that permits or licenses in such of said

cities and towns as require permits or licenses have been ob-

tained, and that all trucks bear state vehicle licenses as required

by law.

It further appears from the evidence of applicants that the

reason they had not applied for a certificate from the Commis-

sion prior to October 21, 1919, was because of ignorance of

the requirements of the Public Utilities Act in that regard;

that they knew of the existence of the motor truck line operated

by the Green Transfer Company, and had adopted the rates of

that company as their guide, and had adhered to such rates

except in the matter of prepaid freight by Denver merchants

MN_
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as set forth in their tariff on file; that most of the freight ton-

nage is outbound from Denver. Witness for the applicants testi-

fied that they had invested in equipment and other property in

the conduct of their business the sum of $12,500.00. The testi-

mony was further to the effect that applicants maintain depots

and offices at Denver and Boulder as set forth in their applica-

tion; that during the nine months of operation they have de-

veloped a fairly satisfactory tonnage, and that no attempt has

been made to encroach upon the business of the Green Transfer

Company by solicitation of its customers or otherwise.

All the above facts, if not conceded, are not denied by the

testimony produced on behalf of the opposing company, the

Green Transfer Company. It appears from such testimony that

the Green Transfer Company succeeded, by purchase, to the

property and business of the Hickox Transfer Company on

March 1, 1919; that the last named company had been engaged

in motor trucking between Denver and Boulder for several years,

but that it had not made application for a certificate nor did its

successor, the Green Transfer Company, apply for such cer-

tificate until July, 1919, though the Green Transfer Company

had begun a regular business two years prior to the purchase

of the Hickox company in March, 1919, according to the testi-

mony of Bert Green.

The opposition to the granting of a certificate of convenience

and necessity to the Over-Land Motor Express Company is based

solely upon the ground that public convenience and necessity do

not require the operation of another truck line between Denver

and Boulder, and that the Green Transfer Company adequately

and efficiently meets all the requirements of the public.

Upon this issue the only evidence submitted was that of Bert
Green of the Green Transfer Company and Mr. Hickox, formerly
in the business and succeeded by the Green Transfer Company,
in opposition, and that of Mr. Mason for the applicants. Such

evidence was entirely one of opinion, the witnesses in opposi-

tion being of the opinion that the public were better served by

one than two truck transportation lines, while witness for the

applicants frankly stated the belief that the public obtained bet-
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ter service since the Over-Land Motor Express Company began

operations.

Two lines of railroad have for many years been in operation

between Denver and Boulder, the Union Pacific via Brighton

and St. Vrain, and the Colorado & Southern through Broom-

field direct to Boulder. The Colorado & Southern also has branch

lines to Louisville and Lafayette.

Subsection (e) of Section 2, and Section 3 of the Public Utili-

ties Act brings the business of the applicants and the Green

Transfer Company within the purview and subject to the pro-

visions of the Act. The Green Transfer Company apparently

contends for a strict construction of the statute which reads:

"No public utility shall henceforth begin the construction of

a new facility * * * without first having obtained from the

Commission a certificate that the present or future public con-

venience and necessity require or will require such construction;

* * s." (Sec. 35, Public Utilities Act.)

It becomes necessary, therefore, to construe the legislative in-

tent and meaning of the phrase "public convenience and neces-

sity" as used in the Act, this question not having heretofore

been presented to the Commission relative to public utilities of

the character under consideration.

If the legislature intended that a real, actual necessity should

be shown to exist in the given case, then the word "convenience"

coupled with the word "necessity" in the Act would be super-
fluous, if not meaningless; for surely whatever is necessary to
the public is also convenient for its use. If a necessity strictly
must exist to warrant the granting of a certificate of "con-

venience and necessity," then no such. showing was made or can
be made by the Green Transfer Company for the granting to
it of such certificate, as the lines of railroad traversing this terri-
tory certainly were able to and did transport all freight offered
for transportation between the points reached long prior to the
advent of the motor truck, and but for the development of this

comparatively recent method of transportation, would be doing
so yet.

The question was before the Public Service Commission of New
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York, where the Troy Auto Car Company, Inc., sought a cer-

tificate of convenience and necessity to operate a line of auto

busses over certain streets of the city of Troy. The routes

selected by the Auto Car Company paralleled within distances

of two to six blocks the trolley lines of the United Traction

Company, who appeared in opposition.

In an opinion granting the certificate, the New York Com-

mission said, inter edict, in which this Commission concurs, as

follows:

"The phrase 'convenience and necessity' as used in the law
is not to be split in two. If an enterprise is necessary it is cer-
tainly convenient, so that if it be required that a general neces-
sity be established the word 'convenience' would be superfluous.
Chief Justice Marshall said in M'Culloch v. Maryland, 4 Wheat.

316,14 L. Ed., 570: 'It is essential to just construction, that many
words which import something excessive should be understood
in a more mitigated sense,—in that sense in which common usage
justifies. The word "necessary" is of this description. It has
not a fixed character peculiar to itself. It admits of all degrees
of comparison, and is often connected with other words which
increase or diminish the impression the mind receives of the
urgency it imports.' So here, the word 'convenience' is con-
nected with the word 'necessity,' not as an additional requife.-
ment, but to modify what might otherwise be taken as the sig-
nificance of necessity. Chief Justice Marshall was considering
the phrase 'necessary and proper' when he said: 'If the word
"necessary" was used in that strict and rigorous sense for which
the counsel for the state of Maryland contend, it would be an
extraordinary departure from the usual course of the human
mind, as exhibited in composition, to add a word the only pos-
sible effect of which is to qualify that strict and rigorous mean-
ing.' So here, to analyze the phrase and to attempt to give each
word a separate meaning would be an extraordinary departure
from the usual course of the human mind, as it would prefix a
word wholly meaningless when taken in connection with a more
rigorous word following. Taking the phrase as an entity, it does
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not mean to require a physical necessity or an indispensable

thing. It is dangerous to undertake to formulate abstract defini-

tions in deciding a concrete case, but we take it that for such

purposes as are involved in this and similar applications a public

convenience and necessity exists when the proposed facility will

meet a reasonable want of the public and supply a need if exist-

ing facilities, while in a sense sufficient, do not adequately supply

that need. Re Troy Auto Car Company, Inc., P. IT. R. 1917A,

700, 706 and 707."

The mere fact that the Green Transfer Company was granted

a certificate first in order of time when both it and the Over-

Land Company had been engaged in business for some little time

prior to its application is a matter of no importance.

An order, therefore, will be issued, to the applicants, granting

the certificate of convenience and necessity sought.

ORDER.

Edward C. Mason and John H. Klein, copartners, under the

name of the Over-Land Motor Express Company, having applied

to this Commission for a certificate of convenience and necessity

to operate a line of motor trucks for the transportation of freight

and express between the cities of Denver and Boulder and inter-

mediate points, over the route described in their application,

and a public hearing having been held thereon, and the Commis-

sion being now sufficiently advised in the premises, it is hereby

declared that the present and future public convenience and

necessity require and will require the exercise of the rights and

privileges sought by applicants in their petition, and this order

shall be held and deemed to be a certificate of public convenience

and necessity therefor.

J. P. ADAMS, et al.

V.

CHICAGO, BURLINGTON & QUINCY RAILROAD CO.

[Case No. 170. Decision No. 321.]

Commission—Jurisdiction—Capital expenditures during government

control—Construction of station.

Supplement No. 2 amending Supplement No. 1 to General
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Order No. 12 of Director General of Railroads did not deprive

Commission of power to order railroad company to make capital

expenditure in excess of $1,000.00.

[February 2, 19201

STATEMENT.

By the Commission: On September 24, 1919, the Commission

issued its order in this cause requiring the Chicago, Burlington

& Quincy Railroad Company, on or before 90 days from the

date of said order, to erect a suitable station building, install an

agent therein, with other facilities, at a point on its line of

railroad near the center of Section 25, Township 2 North, Range

61 West, Weld County, Colorado, and upon certain conditions

prescribed in such order.

On October 30, 1919, a petition was filed by the railroad com-

pany for a rehearing, and as grounds for such motion alleged

error on the part of the Commission.

Argument was had upon the motion for a rehearing on Decem-

ber 2, 1919. On December 3, 1919, this Commission ordered that

the time in which the railroad company shall do the things pre-

scribed in the order dated September 24, 1919, be extended for

an additional period of 90 days.

On December 2, 1919, at the hearing then held, the complain-

ants filed in compliance with the conditions of the original

order, a quit claim deed from Warren E. Pardee to the Chicago,

Burlington & Quincy Railroad, conveying a strip of land for

additional right of way; a written offer by Wilbert W. Liese to

do the excavation work in pursuance of the terms of the order,

with agreement to furnish a sufficient surety bond for the per-

formance of the work; together with duly certified order of the

Board of County Commissioners of Weld County, Colorado,

ordering the opening of the road to the proposed station site as

set forth in the order.

The principal matter urged by the railroad company in the

argument and motion for rehearing is that Supplement No. 2
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dated July 9, 1919, amending Supplement No. 1 to General

Order No. 12 of the Director General of Railroads, deprives this

Commission of the right conferred on it by the Public Utilities

Law to order anything involving a charge to capital account in

excess of $1,000.00.

The Commission is of the opinion that such supplement to

said general order does not constitute a limitation on the author-

ity of this Commission, and is solely directed to relations between

local operating officers and the directing heads of the Railroad

Administration; and that General Order No. 58 of the Director

General of Railroads was not modified thereby.

On June 3, 1919, long after original order No. 12 was issued,

Walker D. Hines, Director General of Railroads, issued his

order to regional directors on the subject of public improve-

ments, containing, inter edict, the following:

"Representatives of the Railroad Administration should at

all times make it clear to the public authorities that responsibil-

ity for capital expenditures rests upon the railroad corporations

and not upon the Railroad Administration, and unless specific-

ally authorized by the Division of Law, shall speak only for the

Railroad Administration in proceedings before public service or

state railroad commissions, or officials of cities, counties, or

municipalities."

It appears from the foregoing that the railroad company is

clearly the sole proper party defendant in this ease. Further-

more, nothing is found in this order of June 3, 1919, to indicate

that the construction contended for by the railroad company

should be placed on Supplement No. 2 above mentioned.

The Commission being now fully advised in the premises is

of the opinion that the petition of the Chicago, Burlington &

Quincy Railroad Company for a rehearing should be denied.

ORDER.

IT IS THEREFORE ORDERED, That the petition for rehearing

filed with the Commission October 30, 1919, by the Chicago, Bur-

lington & Quincy Railroad Company be, and it is hereby, denied.
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MILLS

V.

ROCKY MOUNTAIN PARKS TRANSPORTATION
COMPANY.

[Case No. 181. Decision No. 323.]

Commission—Jurisdiction—Motor vehicle line not operating in com-
petition with railroads or street railways.

Under chapter 133, Colorado Sess. Laws, 1915, p. 392, and
chapter 134, Colorado Sess. Laws, 1915, p. 393, an automobile
transportation corporation, in order to come within the jurisdic-
tion of the Commission, as a public utility, or common carrier,
must be operating in competition with railroads or street railways.

[February 9, 1920.]

Appearances: Lee & Shaw, for complainant; John W. Graham,
for defendant.

STATEMENT.

By the Commission: Complainant filed complaint against the
defendant on September 19, 1919, alleging, inter alia, that com-
plainant is the keeper of, and operates, the Long's Peak Inn, a
hotel in Larimer County, Colorado, in the Estes Park region,

now designated as the Rocky Mountain National Park, and that
his post office address is Long's Peak, Colorado; that defendant

is a corporation engaged in the transportation of passengers,
freight and express between fixed points over established routes,
by means of automobiles, indiscriminately accepting and lay-
ing down passengers, freight and express over such routes, and
that its post office address is Estes Park, Larimer County, Colo-
rado; that complainant's hotel is about nine miles distant from
Estes Park village, and that from May to November in each
year, a period of about seven months, it enjoys a large patron-
age from tourists or visitors to the Estes Park region, and that
it is essential that complainant have transportation for his guests
and their baggage over the roads affording access to complain-
ant's hotel; that one such road is from Loveland, Colorado, and

the Big Thompson Canon to Estes Park, and thence via the pub-

lic highway to the hotel of the complainant; that the other such

road is via the South St. Vrain creek route from the city of

Longmont; that for years past tourists and visitors have en-
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joyed the privilege of going to complainant's hotel via either of

the said routes, and it is desired from the standpoint of the con-

venience and the pleasure of visitors that they be afforded op-

portunity to use both of said routes; that in the past visitors

usually have gone in by one of the said routes and out by the

other in order to enjoy the scenic beauties of the trip to Estes

Park, and that a curtailment of this privilege will result in im-

pairing and diminishing complainant's business.

Complainant further alleges that defendant is in the business

of carrying passengers and freight in automobiles, for hire, and

that it is a common carrier as defined by Section 2 (e) of chap-

ter 127, S. L. 1913, as amended, and that defendant operates

automobiles into and out of the Estes Park region between Estes

Park village and Loveland and Estes Park village and Long-

mont, and throughout the Estes Park region, and into and

through the Rocky Mountain National Park wherein complain-

ant's hotel is situate.

Complainant also alleges that defendant enjoys a virtual

monopoly of the transportation business into, through and out

of the Rocky Mountain National Park and contiguous territory,

by virtue of a certain contract had with the United States

through the secretary of the Department of the Interior, and

that for this reason complainant is obliged to rely and depend

upon defendant for service in transporting visitors to and from

his hotel in said Park; that for several years past the defendant

has operated a stage service leaving Estes Park post office in

the morning to Long's Peak post office, which last named post

office is at complainant's hotel; that at the beginning of the

season of 1919 defendant discontinued morning stage service

and refuses to reinstate such service, which is greatly to the

detriment and inconvenience of the patrons of complainant's

hotel and of such hotel business. Complainant alleges on in-

formation and belief that such morning stage service has been

remunerative to defendant in the past and that it could be oper-

ated without loss as it had in the past been operated by de-

fendant.

The fifth paragraph of complaint alleges that prior to about

2._
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August 1, 1919, defendant had sold tickets to Estes Park from
Longmont by the way of the South St. Vrain route, which
passed by complainant's hotel and returned by the same route,
and that on or about August 1, 1919, defendant refused and
continues to refuse to sell such tickets, and has since that date
conveyed only such passengers as requested it by way of the
South St. Vrain route to Longmont, but refuses to carry their
baggage, which compels passengers desiring to go out via the
South St. Vrain route to Longmont to have their baggage
hauled from complainant's inn to Estes Park and thence out via
Thompson Canon route to Loveland at a cost of $2.50 per
cwt.; that the baggage rate from Estes Park to the railroad is
$1.50 per cwt., and prior to the inauguration by defendant about
August 1, 1919, of the foregoing practice passengers could have
baggage hauled to the railroad at Longmont via South St. Vrain
road at $1.50 per cwt., which rate is the same as then and now
charged for baggage hauled over the Thompson Canon road;
that defendant has ample facilities for the transportation of
passengers and their baggage from complainant's hotel to Long-
mont over the South St. Vrain road and would incur no expense
for equipment in addition to that now owned and used by de-
fendant in operating its stage line aforesaid.

Complainant also states that prior to making complaint he
made demand upon the defendant for the resumption of service
from Estes Park village to said Long's Peak Inn and for the
carriage of baggage at the regular rate of $1.50 per cwt. over
said St. Vrain road which demands were refused, and that the
discontinuance of such morning service by the defendant from
Estes Park to complainant's hotel and the refusal to carry bag-
gage over said South St. Vrain road to or from Longmont, is
wholly arbitrary and done with intent to discriminate against
complainant and to require guests of complainant to pay an un-
reasonable and discriminatory charge for transportation of their
baggage, and to compel prospective guests of the complainant's
inn coming from Estes Park village to pay an exorbitant, arbi-
trary and unreasonable charge for special transportation service
between such points. Complainant further alleges that the fore-
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going practices of the defendant are against and contrary to the

provisions of Section 13 (a) and (b), Section 18 and Section 23

(a) of the Act, and that such practices are unfair, unjust and

discriminatory as against complainant within the meaning of the

Public Utilities Act.

Complainant prays that a hearing he had on the allegations

of his complaint and that the practices of the defendant com-

plained of be declared unfair, unjust and discriminatory; that

defendant be required by this Commission to resume the morn-

ing service between Estes Park and Long's Peak Inn, and that

it be required to transport passengers and their baggage to and

from complainant's hotel and Longmont at reasonable rates to

be fixed by the Commission.

On October 10, 1919, defendant filed motion to dismiss the

cause on the ground that this Commission has no jurisdiction

whatsoever over the defendant, and in support of said motion

it relies upon the records, files and proceedings in the cause, and

the conclusions heretofore reached by the Commission in relation

to the defendant and to the conduct of its business. Defendant

also filed its verified answer contemporaneously with the filing

of the foregoing motion.

The cause was set down for oral argument upon the motion of

the defendant to dismiss the cause, and argument was heard by

the Commission at its hearing room, Capitol Building, Denver,

on November 6, 1919.

Upon the oral argument defendant's counsel relied upon the

opinion of the Attorney General of Colorado given the Commis-

sion October 25, 1915, in response to an inquiry as to whether

or not the Commission had jurisdiction over automobile com-

panies carrying passengers or freight to points within the state

to which no railroad extends, under the provisions of Section 2

(e) of the Act, as amended, chapter 134 S. L. 1915, and also

upon the informal opinion given by the Commission February 2,

1918, in answer to a letter of inqury from the defendant dated

January 31, 1918. The opinion of the Commission was to the

effect that the defendant was not in competition with a common

carrier as such competition is defined in the Act, and that there-
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fore the Commission had no jurisdiction over the acts or busi-
ness of the defendant, which opinion was founded upon the
formal opinion theretofore and in 1915 given the Commission
by the Attorney General of the State of Colorado.
The issue to be decided in this cause is one of law raised by

the pleadings, which is:
"Under the allegations of complainant's complaint (which

for the purposes of this motion are deemed to be true) is the
defendant a 'common carrier' under the provisions of the Pub-
lic Utilities Act as amended by chapter 134 S. L. 1915, and is
the defendant a public utility within the meaning of chapter
138 S. L. 19157"

It was the contention of the defendant at the oral argument
that it was neither a "common carrier" nor a "public utility"
within the meaning of the above laws, and by the opinion of the
Attorney General above referred to, that contention is sustained.
(See report Attorney General, 1915-1916, pp. 55-58.)
On the other hand, counsel for complainant vigorously con-

tended that defendant's business is such that the Commission
has jurisdiction over it through the operation of the Public Util-
ities Act, and that it is a "common carrier" within the mean-
ing of Section 2 (e) as amended by chapter 134 S. L. 1915. The
Acts of 1915 above referred to read as follows:
"Chapter 133 S. L. 1915, p. 392 . . .
"Section 1. Any person, firm, association of persons or cor-

portation, now or hereafter engaged in transporting passen-
gers, freight or express for hire in this state in any automobile
or other vehicle whatever, and operating for the purpose of af-
fording a means of transportation similar to that afforded by
railroads or street railways, and in competition therewith by
indiscriminately accepting, discharging and laying down either
passengers, freight or express, between fixed points or over es-
tablished routes is hereby declared to be affected with a public
interest, and to be a public utility, and subject to the laws of this
state now in force and effect or that may hereafter be enacted
pertaining to public utilities."
"Chapter 134 S. L. 1915, p. 393 . . .
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"Section 1. That subdivision `e' of Section 2 of an Act

entitled 'An Act Concerning Public Utilities, Creating a Public

Utilities Commission, Prescribing Its Powers and Duties and

Repealing Certain Acts and Parts of Acts in Conflict There-

with' be and the same is hereby amended to read as follows:

"2 (e). The term 'common carrier,' when used in this Act,

includes every railroad corporation; street railroad corporation;

express corporation, dispatch, sleeping car, dining car, drawing

room car, freight, freight-line, refrigerator, oil, stock, fruit, ear

loaning, car renting, car loading; and every other corporation

or person affording a means of transportation, by automobile or

other vehicle whatever, similar to that ordinarily afforded by

railroads or street railways, and in competition therewith, by in-

discriminately accepting, discharging and laying down either

passengers, freight or express between fixed points or over es-

tablished routes; and every other car corporation or person,

their lessees, trustees, receivers, or trustees appointed by any

court whatsoever, operating for compensation within this state."

Chapter 134 was approved April 9, 1915, and Chanter 133

three days later on April 12, 1915, and as they relate to the

same general subject both Acts should be construed together in

arriving at the legislative intent.

The phrase "in competition therewith" found in both the

above Acts is responsible for the issue of law in this cause, for

without it in the Act no trouble would be encountered in con-

struing the Act. The original Act of 1913, commonly called the

"Public Utilities Act," did not contain this phrase, nor, indeed,

any reference to automobiles eo nomine. The general assembly

at its twentieth session in 1915 saw fit to legislate upon the sub-

ject as expressed in the above enactments.

Mr. Graham for the defendant contends that the Commission

has no jurisdiction over automobiles or other means of transpor-

tation of passengers or freight, even though conducted over es
-

tablished routes or between fixed points, unless such point
s or

routes are served by railroad or street car competition directly

as the word "competition" is generally defined and understood;

and as it is admitted that there is no line of railroad or street
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railway into Estes Park from either Loveland or Longmont or,
as a matter of fact, from any other point at all, the business
being conducted by defendant, though affording service similar
to that ordinarily afforded by railroads by the indiscriminate ac-
ceptance and discharge of passengers, freight and express be-
tween those points, is not in competition with "railroads" or
"street railways" for the simple reason that there is no rail-
road or street railway line into Estes Park to be in competition
with; hence defendant is not within the meaning of the Act as
expressed, and the Commission is without jurisdiction.

Mr. Lee has filed a voluminous and exhaustive brief fortifying
his position at the oral argument, that the kind of competition
meant by the statute is not that for which another is striving at
the same time, but that by the phrase "in competition there-
with" is meant the kind of competitor that indiscriminately ac-
cepts, discharges and lays down passengers, freight or express
between fixed points or over established routes similar to that
service as ordinarily furnished and afforded by railroads or street
railways. The contention is upheld by complainant's counsel

with a degree of perseverance as commendable as is the ingenu-
ity and accomplishment of counsel in the preparation of the

brief. But to sustain that theory of interpretation would be to
ignore the ordinary and well understood meaning of the phrase
quoted, "and in competition therewith"; indeed, it would be-

come necessary to read the statute as though the phrase were

not there, for without the use of the words of qualification, the
clear meaning of the statute would be as contended for by com-

plainant.

But under all the canons of construction of statutes, no court,
much less this Commission, may disregard the usual and well

known meaning of words in common use; for when such words

are used it is to be presumed that the legislature intended there-

by the usual and common meaning as understood by people
generally, and there would appear to be no doubt concerning the

usual and common meaning of the words "and in competition

therewith" to be that striving to secure an object or thing in-

dulged in by two or more persons or corporations at the same
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time. The use of the word "competition" conveys to the mind

a clear, distinct and definite meaning as it ordinarily is used in

this statute. As was said by Chief Justice Marshall in con-

struing the legislative meaning of the words "necessary and

proper" in the case of M'Culloch v. Maryland "if the word

'necessary' was used in that strict and rigorous. sense for which

the counsel for the state of Maryland contend it would be an

extraordinary departure from the usual course of the human

mind, as exhibited in composition, to add a word the only pos-

sible effect of which is to qualify that strict and rigorous mean-

ing." M'Culloch v. Maryland, 4 Wheat. 316; 4 L. Ed. 570.

So in this case to give to the words "in competition there-

with" the construction so forcibly contended for by counsel for

complainant "would be a departure from the usual course of

the human mind, as exhibited in composition." The Commis-

sion is satisfied that the legislature meant something by the use

of the words of qualification or limitation and that the meaning

was such as would not be a departure from "the usual course

of the human mind, as exhibited in composition," and that the

intent was to give jurisdiction to the Commission only in event

an automobile service for the carrying of passengers and freight

is in actual competition with a railroad or street railway in the

conduct of its business over an established route or between fixed

points.

In thus holding, the Commission recognizes the logic and

reason advanced by complainant's counsel, and from the broad

standpoint of the public interest such automobile service ought in

any event be made the subject of state regulation, but that is a

matter for the legislature to correct, if thought needful, and

not for this Commission, when it is dependent upon a construc-

tion of a statute contrary to the plain and usual meaning of the

words of common usage and understanding.

The Colorado statute is distinctive as pertains to the subject

under discussion, and the Commission can find no statute of a

similar wording in the public utilities acts of the various states.

The authorities cited by complainant are not applicable to this

case for this reason, and the cases examined disclose such a
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radical difference in the language used from that of the Colo-
rado statute, that decisions of other jurisdictions are entitled to
but little consideration as affording precedents in the construing
of the Colorado statute.

Complainant urges as a further reason for the construction
contended for, that a different construction would render the
statute unconstitutional as being in conflict with Article V, Sec-
tion 22, of the constitution of this state, which forbids class
legislation. In view of the enactment by the people of this state
of a law amending Section 1 of Article VI of the constitution,
S. L. 1913, p. 678, title "Recall of Decisions," the power to
question the constitutionality of any law of this state being
vested solely in the Supreme Court, the Commission will not
assume to pass upon such question.

For the reasons stated, therefore, the Commission is of opinion
that the motion of the defendant to dismiss this cause for want
of jurisdiction is well taken.

ORDER

IT Is THEREFORE ORDERED, That the motion of the defendant,
The Rocky Mountain Parks Transportation Company, to dismiss
this cause for the reason that this Commission has no jurisdic-
tion to hear and determine the same under the allegations of
complainant's complaint by virtue of the statute, be, and the
same is hereby, sustained, and that this cause be, and the same
is hereby, dismissed.

FARMERS ELECTRIC & POWER COMPANY

V.

TOWN OF AULT.

[Case No. 167. Decision No. 334.]

Certificates of convenience—Construction before application—Effect.
1. The fact that a town began the construction of an elec-

tric light plant before it had secured a certificate of convenience
and necessity from the Commission, does not preclude the Com-
mission from subsequently granting a certificate to it upon a
proper showing.
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Monopoly and competition—Occupied territory—Service at time of

threatened competition.

2. A public utility may not perform its duty of furnishing

adequate service to its patrons in a negligent, careless, and ineffi-
cient manner, until complaint is made and then correct its serv-
ice and insist upon the field being protected against competition.

Certificates of convenience and necessity—Consent of municipality—
What constitutes.

3. A vote by the board of trustees of a town to install an
electric light plant sufficiently shows the consent of a municipal-
ity to the grant of a certificate of necessity by the Commission,
required by subdivision c of Sec. 35 of the Public Utilities Act.

Certificates of convenience and necessity—Municipal plant—Taxpay-
ers' vote.

4. The fact that the majority of the taxpaying voters of a
town has not by vote approved the construction of an electric
plant, as required by Sec. 6325 of the Colorado revised statutes of
1908, does not operate to prohibit the town from receiving a
certificate of convenience and necessity from the Commission, the
legality of the municipality's action being a question for the
courts.

Certificates of convenience and necessity—Matters at issue—Mate-
riality.

5. Allegation by a town that it had made a bargain for the
purchase of the distribution system of an electric utility, and
denials of such allegation by the utility are immaterial, upon the
issue of the public convenience and necessity for the construction
of an electric plant by the town.

[May 5, 1920.]

Appearances: Harry E. Churchill, Esq., for complainant;
F. R. Lilyard of Lilyard & Simpson, for defendant.

STATEMENT.

By the Commission: This cause has been before the Commis-

sion since the 22nd day of January, 1919, upon which date com-

plainant filed its complaint against the defendant town. Two

hearings have been held at Ault, Colorado, for the purpose of

taking testimony, and two hearings have been held at the hearing

room of the Commission in its office in the State Capitol, Denver,

Colorado, for the consideration of demurrers, motions and other

pleadings filed in the cause.

To the complaint filed January 22, 1919, the defendant town

demurred and upon hearing and consideration of the grounds

thereof, the Commission entered its order and decision on May 6,
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1919, overruling said demurrer. In its said order the salient

features of the alleged facts as set forth in the complaint were

stated, so that a repetition thereof is unnecessary.

Farmers Electric & Power Co. v. Ault, 1919-E, P. U.

R. 371; s. e. 5 Colo. P. U. C. 693.

The demurrer challenged the jurisdiction of the Commission

to entertain the complaint, for the alleged reason that the Public

Utilities Act, Ch. 127, Laws 1913, conferring upon the Commis-

sion jurisdiction over cities and towns engaged in or proposing

to engage in operating the kinds of business denominated public

utilities by the terms of the act, was unconstitutional under

certain sections of the constitution of the state of Colorado, and

of the constitution of the United States, which are specified in

the decision above. Upon the overruling of the demurrer the

defendant answered the complaint within the time allowed, in

which answer the defendant reserved its objection and excep-

tion to the order overruling the demurrer, and expressly re-

serving and not waiving its contention as to matters alleged in

its demurrer.

Defendant's answer was filed on May 29, 1919, and in addi-

tion to denying the material allegations of the complaint, ad-

mitted that the defendant was constructing an electric light and

power system within the limits of the town of Ault as alleged

in the complaint, and admitted that it had not applied for nor

received a certificate of convenience and necessity therefor as

alleged in the complaint.

Defendant further pleads in said answer four different and

separate answers, cross complaints and defenses, the allegations

of which will not here be summarized for the reason that per-

mission was granted it to file an amended answer, which it sub-

sequently did.

On June 5, 1919, the complainant filed its reply to the answer

of the defendant, which reply denied all the material allegations

of the answer, cross complaint and defense, and also by way of

demurrer, questioned that part of said answer styled "Further

Answer, Cross Complaint and Defense," four in number, set

forth on pages 2 to 17 inclusive of said answer, on the ground
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that said further separate answers, cross complaints and de-

fenses, nor either of them, do not state facts sufficient to consti-

tute a defense to complainant's cause of action.

Subsequently and on July 16, 1919, complainant filed its

motion, supported by affidavit, for an order of this Commission

restraining and enjoining defendant from further operating its

municipal electric plant until it shall have obtained from this

Commission a certificate of public convenience and necessity

therefor. Such restraining order was not issued, but upon

agreement of the defendant town with the members of the Com-

mission that no further effort would be made by defendant to

extend the operations of its electric light and power plant until

such time as a hearing before the Commission was had, and it

received authority so to do, the matter rested during the summer

vacation until on September 16, 1919, when upon due notice

having been given to all parties, the cause came on regularly for

hearing at the armory in the town of Ault, before the entire

Commission. At such hearing complainant introduced evidence

in support of its complaint, to the effect that no vote had ever

been taken by the taxpayers of the town of Ault upon the ques-

tion of the construction of such electric light and power plant,

and that no authority of said municipality had ever been given
for the construction of such plant, except by a resolution or
motion of the board of trustees of said town passed at its meet-
ing of October 4, 1918, which was ultra vires, invalid and void.

The defendant town sought to introduce evidence at said hear-

ing of September 16, 1919, in substantiation of the allegations

of its answer and such parts of its cross complaint and defense

as had not theretofore been stricken. The Commission refused

the admission of such testimony unless the defendant town ap-

plied for a certificate of public convenience and necessity under

the Public Utilities Act, and the defendant town, through its

counsel, then expressly refused to so apply, and also refused to

have its answer treated and regarded as an application for a

certificate of public convenience and necessity; and the proof
so sought to be introduced was denied. Defendant town, how-
ever, did make an offer of such proof, and was given ten days
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within which to make application for a certificate of public con-

venience and necessity should it elect so to do.

On September 25, 1919, the defendant town filed with this
Commission its amended answer and cross complaint in which it
reserves its objection to the action of the Commission in over-
ruling its demurrer to the complaint and expressly reserves and
does not waive its contention as to the matters set forth and al-
leged in its demurrer. In its amended answer and cross com-
plaint the defendant admits the allegations contained in para-
graphs 1 and 2 of the complaint and denies upon information
and belief the allegations of paragraph 3 of the complaint, ex-
cept that it denies the allegations set forth in the last paragraph
of page 4 of the complaint. Defendant town denies the allega-
tions contained on pages 5 and 6 of the complaint, except that
defendant admits that it is constructing and has constructed an
electric light and power system within the limits of the town of
Ault and that it has not heretofore made application to this
Commission for a certificate of authority.

The answer contains also four so-called and styled "Further
Answers, Cross Complaints and Defenses." Upon motion of the
complainant the second and third of said further answers, cross
complaints and defenses were stricken as being irrelevant and
immaterial to any issue in this cause.

The first "further answer, cross complaint and defense" al-
leges that defendant is a municipal corporation organized under
the general laws of the state of Colorado; that on the 4th of
March, 1913, the defendant granted to Walter J. Farr the privi-
lege of constructing and operating an electric light and power
system within the corporate limits of the town of Ault, and
that such right or privilege was not and is not an exclusive privi-
lege; that one of the conditions for the granting of the said privi-
lege was that the said Walter J. Farr, his successors and assigns,
should install and keep in good order all poles, posts, wires,
pipes and other appliances placed upon or under the streets or

highways of said town, but that said Farr and his successor,
the complainant, have wholly failed to comply therewith, in that
the present condition of the system maintained and operated by

"34-6 A-24-
13°3‘Z2.CIVr
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the complainant is now, and for a long time last past has been,

in such condition as to be a menace to the life and property of the

inhabitants of the town of Ault; that many of the wires are with-

out insulation; that transformers are insecurely and improperly

installed and poles are in bad condition; that plaintiff maintains

a high tension line running through the main street of the town

carrying 6600 volts which is in bad condition, and endangers the

life and property of the inhabitants of said town. It is further

alleged by the defendant that the transmission system of the

complainant is composed of the poorest kind of wire from which

the insulation has been worn off in many places and which the

complainant fails to replace; that the wires of the distributing

system are in such poor condition that they sag and that the

wind causes them to come together, causing sparks and fire which

is dangerous to the lives and property of the inhabitants of the

town; that the lights furnished to consumers are frequently out

for hours and sometimes days at a time because of broken wires

and poor condition of the system, and that the complainant com-

pany requires hours and sometimes days before it attempts to

make the necessary repairs; that the complainant maintains no

employe in the town of Ault, or any person whatever, to whom

the defendant and its inhabitants may report trouble; that on

many occasions the residents of Ault have been compelled to

remain in darkness many hours; that the merchants of the town

are caused a great deal of inconvenience and loss of property

and sales of merchandise through the negligence of the com-

plainant on occasions when the lights are out.

It is further alleged that the distribution system installed and

operated by complainant is an ungrounded system and that by

reason of that fact, the wires, fuses and lights are easily burned

out, and that by reason of its being an ungrounded system it con-

stitutes a menace to the lives and property of the inhabitants

of the town.

It is further alleged that during the summer of 1918 the town

was without street lights for a period of approximately three

weeks occasioned by the neglect of the complainant company to

make necessary repairs; that by reason of the faulty construe-
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tion of its lines, garages, blacksmith shops, machine shops and
other establishments are often for hours at a time, and occasion-
ally for days at a time, without light or power because of the
lack of current.

It is further alleged that those who have desired to have their
properties connected with complainant's system have on many
occasions been kept waiting for months without light by reason
of the neglect or refusal of complainant company to make proper
connections; that by reason of faulty construction of complain-
ant's distributing system, a storm will render the system un-
serviceable; that at one time the lights were out every Saturday
night for a period of about two months, causing loss and incon-
venience to the merchants of the town as well as to the inhab-
itants generally; that on many occasions the operation of moving
picture shows has been interfered with because of lack of cur-
rent, causing loss of revenue to the owners thereof.
The tenth paragraph of said first "answer, cross complaint

and defense" alleges that the officers of the town have re-
peatedly requested, petitioned and importuned the complainant
to repair its system and place the same in proper condition so as
to give satisfactory service to the users of complainant's power
and light and place its system in a safe condition so as not to
endanger the lives and property of inhabitants of the town, but
notwithstanding such requests the complainant continued to al-
low it distribution system to deteriorate and be a menace to the
lives and property of inhabitants of the town, and others, and
complainant continues to operate said system in a negligent man-
ner, with the result that light and power users and consumers
are greatly inconvenienced thereby and do not receive adequate
and efficient service.

The fourth "answer, cross complaint and defense" in said
amended answer alleges in a general way that the electric system
maintained and operated by the complainant within the corpo-
rate limits of Ault is in a poor state of repair, its construction
faulty and of poor material and that the complainant refuses to
repair the same so that it is of little value; that the town of
Ault is increasing in population and business and dwelling
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houses, and that it requires and demands a modern system of

electric light and power in order that its citizens and inhabitants
may be safely and conveniently furnished with such light and
power.

Said fourth defense further alleges that the defendant is not
interfering or attempting to interfere with the operations of
complainant's system, but that the safety and convenience of
residents of the town necessitate and require the construction
and operation of the plant and system now constructed by the
town, and that operation of the town's plant will in nowise in-
terfere with the operation of complainant's system. The town
further alleges that during the pendency of the action it will
refrain from furnishing power or light to any others than those
who are now being served through its system, and will do no
further work thereon other than to keep the same as now con-
structed in a safe condition to efficiently serve the purposes for
which it was built in serving users of its current for power and
electric light.

It is further alleged that the complainant maintains no power
plant for the generation of its electric current within the said
town of Ault, but complainant attempts to furnish light and

power to said town and its inhabitants through a system which

derives current at Greeley, or near the city of Greeley, where it

receives electric current generated at or near the town of Louis-
ville, in Boulder county; and that by reason thereof the com-

plainant is unable to furnish either light or power to Ault or its
inhabitants in an efficient and satisfactory manner as is its duty
to do, and as is necessary for the public safety and convenience
of the town and its inhabitants.

It is further alleged in the cross-complaint that effort had been

made by the town to purchase the complainant's distribution

system, and that relying on the representations of said com-

plainant company that it would dispose of its distribution sys-

tem to the town, the defendant town began negotiations for the

construction of an electric generating plant in the town, and

that after the town had begun such construction and obligated

itself for large sums of money for the installation of said light



PUBLIC UTILITIES COMMISSION OF COLORADO 27

and power plant, that then the complainant notified the town
that complainant would not dispose of its distributing system
to said town.

That by reason of the facts and matters set forth in defend-
ant's amended answer, the defendant town began the construc-
tion of its said electric light and power plant and has completed
the same, and that the defendant and its inhabitants are de-
sirous that this Commission grant to it proper relief in the
premises, including the issuance of a certificate of authority to
construct and operate an electric light and power plant within
the corporate limits of the town of Ault, to the end that the
residents thereof may be safely and adequately provided with
electric current for lighting and power purposes; and prays
that the complainant's complaint be dismissed and that com-
plainant be forbidden to interfere with defendant town in the
construction and operation of its said electric system, and that
upon hearing the Commission issue to it a certificate of public
convenience and necessity.

On the same day that said amended answer of the defendant
was filed, to-wit, September 25, 1919, the Commission made and
entered its order herein in and by which the Commission found
that although the town of Ault was furnishing street lighting
for the town of Ault, and also electric service to certain con-
sumers in said town, early hearing of the matters involved in
this cause could not be had, and that to order a total discontinu-
ance of service by the defendant would cause considerable incon-
venience to the public; therefore the Commission found under
all the circumstances of this cause, the defendant town should,
and it was thereby commanded absolutely to, refrain and desist
from furnishing light or power to any others than those who
were then being served by said municipal system, and that the
defendant town should not in any particular extend its system
further than the same was then constructed; and the defendant
town should do no more construction work save and except such
as was necessary to keep its system as then constructed in a
safe condition, and that defendant should not connect any addi-
tional customers or consumers of light or power to its plant or
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in any way or at all extend the operations of its present system

and plant for furnishing light or power pending the final de-

termination of this cause.
Farmers Elec. & P. Co. v. Ault, 5 Colo. P. U. C.

826, 852.

On September 30, 1919, complainant filed its motion to strike

from defendant's amended answer certain parts and portions

thereof, and also demurred to a part or portion of defendant's

said amended answer. Said motion and demurrer was heard by

the Commission at its hearing room, State Capitol, Denver,

Colorado, on October 8, 1919, all parties being notified and rep-

resented and oral arguments were heard thereon.

On October 9, 1919, the Commission made and entered its de-

cision and order in and by which the motion to strike the second

and third defense, answer and cross complaint of the amended

answer of the defendant town, was sustained and said second

and third defense, answer and cross complaint were stricken

from said amended answer. The motion to strike the first and

fourth defense, answer and cross complaint was denied, the de-

murrer of the complainant was overruled, and complainant

given time within which to reply to said amended answer and

cross complaint.

Farmers Elec. & Power Co. v. Ault, 5 Colo. P. U. C.

On October 23, 1919, the complainant filed its reply to de-

fendant's answer and answer to defendant's cross complaint

in which it admits that the defendant town is a municipal cor-

poration organized under the general laws of the state of Colo-

rado; admits that defendant municipality on March 4, 1913,

granted to Walter J. Farr, his successors and assigns, the privi-

lege of constructing and operating an electric light plant as

alleged in the cross complaint; admits that one of the condi-

tions of the granting of such privilege to said Farr, his suc-

cessors and assigns, was to install and keep in good order all

poles, posts, wires, pipes and other appliances, but denies that

said Farr, his successors or assigns, including complainant, has

failed in any manner to comply with the terms of the franchise;

denies that said system as maintained and operated is now and

for a long time past has been in such condition as to be a men-
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ace to the lives and property of the inhabitants of Ault; denies

that many of the wires are without sufficient insulation; denies

that its transformers are insecurely and improperly installed,

and denies that the poles of its system are in bad condition;

complainant admits that it maintains a high tension line of

6600 volts through the main street of the town, but denies that

the same is in bad condition or that in many places the same is

wholly without insulation, or that the condition of the same

endangers the lives and property of the inhabitants of Ault;

denies that its transmission system is composed of the poorest

kind of wire from which insulation has been worn off, and denies

that the wires on complainant's system are poorly strung and

in such a poor condition that the wind causes them to come to-

gether, causing sparks and fire and thereby endangering the

lives and property of the inhabitants of Ault. Complainant

denies that the lights furnished to its consumers are frequently

out for hours and sometimes days at a time and that complain-

ant has required an unusual number of hours or days before

it attempted to make necessary repairs. Complainant denies

that it maintains no employe or any person at the town of Ault

to whom the defendant or its inhabitants may make complaint,

and denies that on many occasions the residents of the town

have been compelled to remain in darkness when lights were

out; denies that merchants were caused great inconvenience and

loss of property and sales of merchandise through the neglect of

complainant on occasions when said lights were out.

The fifth paragraph of complainant's reply admits that its

installed system is what is known as an ungrounded system, but

complainant denies that by reason thereof wires, fuses and lights

are easily and often burned out, and denies that because its

system is ungrounded it is a menace to the lives and property

of inhabitants of the town.

Complainant admits that during the summer of 1918 the town

of Ault was without street lights for a short time, but denies it

was for a period of three weeks, and denies that it was by reason

of the negligence of the complainant in not making repairs, and

avers that complainant was unable to keep said street lights in
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repair by reason of the fact that it was then unable to secure
material or sufficient experienced labor to repair its said system
promptly, on account of war conditions.

The seventh, eighth, ninth, and tenth paragraphs of the reply
deny categorically said numbered paragraphs of defendant's
said amended answer.

Complainant admits that it maintained no plant for the gen-
tained in what is styled "further answer, defense and cross-
complaint," commencing at the top of page 7 and terminating

near the top of page 8 of said amended answer.

Complainant admits that it maintained no plant for the gen-
eration of electric current within the corporate limits of the
town of Ault as alleged in what is styled "further answer and
affirmative relief," on page 8 of defendant's amended answer,

admits that it furnished light and power to the town of Ault by
means of current derived from The Western Light and Power

Company and delivered to complainant at or near the city of
Greeley, but denies that it is unable to furnish either light or

power to the citizens and inhabitants of Ault in an efficient and

satisfactory manner as iS necessary for the public safety and
convenience.

Complainant further denies that during the years 1917 and
1918 the defendant town had made numerous efforts to pur-

chase complainant's distributing system and denies that it ex-

pressed to members of the town board of trustees a willingness

or a desire to sell its said system within the town of Ault, and
denies that the town of Ault in reliance upon the promises of
complainant began negotiations for the construction of an elec-
tric light and power plant within the town of Ault; but avers
on the contrary that without complying with the law in any
particular whatsoever, without having submitted the matter to
a vote of the taxpayers of the town or having obtained a cer-
tificate of public convenience and necessity from this Commis-
sion, the said town of Ault began negotiations for the construc-
tion of an electric light and power plant within the town of Ault,

and that it entered into a contract for such construction and

obligated itself for a large sum of money for such construction,
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and that it has built a large portion of its system as now con-

structed. Complainant further denies that it ever informed the

defendant town that it refused to sell to the defendant town its
said system pursuant to the provisions of the statute in that
behalf.

Complainant admits that the defendant town began the con-

struction of said electric light and power plant and has com-
pleted the same, but denies that the citizens of Ault who are

taxpayers have expressed themselves in favor thereof, or that

they are desirous that this Commission grant to the town of Ault

a certificate of authority to construct and operate an electric

light and power plant within the corporate limits of said town.

Further answering said amended answer, complainant avers

that the defendant town is not entitled to have issued to it by
this Commission a certificate of public convenience and neces-
sity to construct and operate its system now already constructed,
for the reason that said town has not heretofore, by its board
of trustees, passed any ordinance or submitted the matter as to

whether or not said town should erect an electric light plant or

works to a vote of the taxpayers voting on the question at any

general or special election, nor has the town been authorized by
a majority of the voters and taxpayers of said town under the
law of voting on the question to construct and operate an elec-
tric light and power plant within the said town as required by

law.

Complainant further alleges that the defendant constructed
a light and power plant without first having asked for and ob-

tained a certificate of public convenience and necessity; that

defendant's application to this Commission for the issuance of
a certificate of public convenience and necessity for the con-

struction and operation of its electric light system within the

town is contrary to law, and especially to subsections a, b, e, d,
e and f of Section 35 of the Public Utilities Act, effective July
16, 1917, and complainant prays that this Commission enter an

order denying to defendant town any certificate of public con-

venience and necessity for the construction and operation of an

electric light and power plant in said town, and to enter an
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order absolutely prohibiting the town from further constructing
or operating in any way or at all its electric light and power
system, until the defendant shall have made application to this
Commission showing that it has complied with the law entitling
it to construct and operate such system as a public utility, and
also prays for general relief.

On November 6, 1919, defendant town filed its replication to

complainant's reply to defendant's amended answer, in and by

which the defendant town denies all allegations of new matter

in paragraphs 6 and 8 of complainant's reply, and denies all

allegations set forth in complainant's reply except that the town
admits that it has not yet obtained from this Commission a cer-

tificate of public convenience and necessity.

On February 21, 1920, complainant filed its motion, sup-

ported by affidavit, alleging violation of the order of the Com-

mission of September 25, 1919, by the defendant town, in that

it had connected and furnished electric light to divers and sun-

dry citizens of said town in violation of said order of Septem-

ber 25, 1919, and asking that a citation issue adjudging said

town in contempt of said order and that it be punished there-

for. In pursuance thereof a citation was issued by the Commis-

sion directed to the town of Ault on February 25, 1920, direct-

ing and commanding said town, to show cause, if any there be,

why it should not be adjudged in contempt for violation of said

order and subjected to the penalties provided by the Public

Utilities Act. Said citation was made returnable March 1, 1920,

at the town of Ault at the same time as the final hearing on the

main issues involved herein was to be held. At the hearing on

March 1, 1920, the defendant town asked for and was given fif-

teen days within which to make a return to said citation, and

said return was filed on March 15, 1920. So far as the issues

involved in the alleged violation by the town of the order of the

Commission of September 25, 1919, are concerned, such matter

will be considered and determined in a separate proceeding and

be made the subject matter of a supplemental order herein.

Pursuant to notice to all parties concerned the Commission

held a final hearing upon the merits of the matters involved in
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this case, at 11 o'clock A. M. March 1, 1920, in the town of

Ault, Colorado, at which all parties interested appeared. Testi-

mony was heard by the Commission at the hearing which con-

sinned all of March 1 and the greater portion of March 2, in-

cluding one night session. The issue inquired into was upon the

question as to whether public convenience and necessity require

the construction of an electric plant or system by the town of

Ault under the allegations contained in its amended answer and

denied by complainant. Such testimony was voluminous and

much of it was irrelevant and immaterial to the real issue in

the cause, such real issue being: Does the public convenience

and necessity require or will it require the construction of an

electric light and power facility by the town of Ault, and the

granting to said town by the Commission of a certificate of

public convenience and necessity therefor? That was the issue

and the only issue before the Commission which may properly

be considered.

It is true that the town proceeded to construct and had begun

to operate said electric facility without first having applied to

the Commission and having obtained from it a certificate that

the present or future public convenience and necessity require

or will require such construction, as provided by subsection (a)

of Section 35 of the Public Utilities Act effective July 16, 1917,

which reads:

"No public utility shall henceforth begin the construction of

a new facility, plant or system, or of any extension of its fa-

cility, plant or system, without first having obtained from the

Commission a certificate that the present or future public con-

venience and necessity require or will require such construction;
MP,

The defendant town admits that it began the construction of

its plant or system and practically had completed the same with-

out complying with the provisions of the above Act, and com-

plainant contends that, it being admitted that defendant town

did not first obtain such certificate, the Commission is thereby

precluded from granting the defendant town a certificate of

public, convenience and necessity. This involves a construction
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by the Commission of the legislative intent in the use of the
language of subsection (a) of Section 35 aforesaid, and while
the Commission deprecates and condemns the methods pursued
by the defendant town in the construction of its electric facili-
ties and its ignoring of the plain requirements of the statute in
that regard, yet the Commission is not prepared to say that the
prior obtaining of a certificate is under all circumstances a pre-
requisite to its power and right to grant such a certificate. A
public utility constructing a plant or system without first having
obtained such certificate is incurring the risk that it may be
unable to prove when it does apply that it is entitled to a cer-
tificate of public convenience and necessity. So far as the exist-
ing utility is concerned it is in no worse condition if the cer-
tificate be granted after than before construction. The real crux
of the matter is: Does the public convenienee and necessity
require or will it require such construction? It therefore be-
comes necessary for the Commission to construe subsection (a)
of Section 35 of the Public Utilities Act, and in construing it to
mean that a certificate of public convenience and necessity may
be issued after construction, the Commission announces that this
decision will not be taken as a precedent to govern its future
action in that regard.

The matter presents many difficulties and the Commission has
not been cited to any authority, nor has it been able through
diligent effort to find a similar statute construed. The construc-
tion of the statute is therefore a matter of first impression, and
the Commission believes the true legislative intent to mean that
if the public convenience and necessity require or will require
the construction of a public utility, upon a proper showing the
Commission may issue a certificate of public convenience and
necessity therefor even though construction may already have
begun. As before said, it is solely a matter of fact as to whether
or not the public necessity and convenience require or will re-
quire the construction of such a plant.

Upon that issue numerous witnesses testified on behalf of the
defendant town as to the inefficient and inconvenient service that
was being rendered by complainant to the town and its inhabi-
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tants prior to September 25, 1919, the date defendant town

applied for such certificate. The evidence conclusively shows

that the town and its inhabitants were inconvenienced; that

complainant maintained no office or employe at the town of Ault

to conduct its business and aid in remedying defective and un-

satisfactory service; that the distribution system of the com-

plainant in the town of Ault was not kept in an efficient condi-
tion; that complainant's system was ungrounded, and indeed
the reply of the complainant admits that its distribution system
in the town of Ault was what is known as an ungrounded sys-

tem; that frequently during the years 1917 and 1918 and at
times during 1919 the lights went out so that more or less diffi-

culty was experienced by the users of complainant's electric

current in the town of Ault. This testimony was not contro-

verted by complainant except and solely by the testimony of

Walter J. Farr and Roscoe S. Farr, the president and manager,

respectively, of complainant company. No citizen of the town
or user of complainant's system was sworn to testify that the

service rendered to the town of Ault and its inhabitants during
said period was good or satisfactory; indeed there was no testi-

mony as to the manner and method of furnishing the town of

Ault, or its inhabitants, electric energy save that of said men-

tioned officers who are, of course, interested in the complain-
ant's electric system. The testimony shows that the main office
of complainant is located at the town of Eaton, about 6 miles

distant from Ault, and that in case of complaint of outages, de:
lays in service, or for any other cause, such complaints could
only be made by telephoning to the manager of the company
at Eaton, and that delays in making the necessary repairs to

correct the service have been frequently incurred by reason of

that fact.

A public utility is charged with the duty of furnishing to its

patrons reasonably satisfactory and efficient service. It may not

perform this duty negligently, carelessly, inefficiently, or in any

other unsatisfactory manner, until complaint is made, and then

correct its service and still insist upon the field being not in-

vaded by a competitor.
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In re Lamar, 1919-C. P. IT. It 309; s. e. 5 Colo. P. IT.
C. 632.

Complainant has filed a voluminous, exhaustive and very able
brief in which it is contended further that the town has not
complied with subdivision c of Section 35 of the Act, which
reads:

"* * Every applicant for a certificate shall file in the office
of the Commission such evidence as shall be required by the
Commission to show that such applicant has received the re-
quired consent, franchise, permit, ordinance, vote, or other au-
thority of the proper * * municipal or other public authority."

Complainant insists that this section of the statute has not
been complied with; therefore that the Commission is without
authority to grant to the defendant town a certificate of public

convenience and necessity as prayed for in its amended answer.

The evidence shows that this subject was before the board of

trustees of the defendant town at a meeting of the town board

held September 20, 1918, at which it was voted not to construct

a municipal electric light and power plant on account of exist-

ing war conditions; that at a meeting of the town board held

September 27, 1918, a motion prevailed that the matter of con-

structing a municipal electric light and power plant be recon-
sidered; that said action was taken upon a petition signed by
some fifty or more of the taxpayers of the town; that at an
-adjourned meeting of the board of trustees of Ault held Octo-
ber 4, 1918, a motion prevailed to the effect that the board of
trustees proceed to install an electric light and power plant,
and the record discloses that this motion carried by a majority
of one vote, which was cast by the mayor of said town. It is
insisted by complainant that the above action of the board of
trustees was of no effect and a nullity for the reason that the
mayor had no power to vote upon such question. Such con-
tention, however, is not in harmony with the statute law of this

state, as Section 6581, R. S. 1908, expressly provides:

"" The mayor * * shall preside at all meetings of the
board of trustees, but the mayor shall have no vote upon any
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question except in the ease of a tie vote, when he shall be al-

lowed the casting vote. * *"

It would seem, therefore, that the motion to install an electric

light and power plant was legally passed. The statute requires

merely that an applicant for a certificate of public convenience

and necessity shall file in the office of the Commission such evi-

dence as shall be required by the Commission to show that the

applicant has received the required consent of the municipality.

Whether the evidence is filed with the Commission before the

application is made or during the proceedings instituted to pro-

cure a certificate of public convenience and necessity is im-

material. The crux of the matter is: Does the municipality or

other authority give its consent? The town acts through its

board of trustees, and by action of the board of trustees of

the defendant town on October 4, 1918, the town gave its con-

sent for the construction of an electric light and power plant,

and for aught the record shows no citizen or taxpayer has at
any time or at all objected or made any protest to this Com-

mission or otherwise that said electric plant or facility should

not be installed.

The Commission therefore will hold that the required consent

of the municipality has been given for the construction and in-

stallation of its municipal electric plant. A different situation

would be presented were the applicant other than the munici-

pality itself, but it seems to the Commission that the main pur-

pose of the legislature in enacting subsection (c) of Section 35

of the Public Utilities Act, was to prevent a privately owned

utility from entering a town without first having obtained ex-

press consent of the town so to do, the evidence thereof being

shown to the Commission before any certificate of public con-

venience and necessity may issue.

Complainant further objects that the defendant town did

not obey the mandate of Section 6325, R. S. 1908, which, Wet-

alit; provides:

"The * * board of trustees of towns shall have power to pur-

chase or erect " electric light works, or to authorize the erec-

tion of the same by others; but no such works shall be erected



38 REPORTS OF DECISIONS OF

or authorized until a majority of the voters of the city or town,
who are taxpayers under the law, voting on the question, at a
general or special election, by vote approve the same. * *"

It is admitted by the defendant town that the above section

has not been complied with. Whether or not non-compliance

with such statutory mandate by a town operated to prohibit it

from receiving from this Commission a certificate that the public

convenience and necessity require or will require the construc-
tion of a public utility by the municipality, is another queston
not free of difficulty that is raised by the complainant. Said
section has been the statutory law of this state for many years

and long prior to the creation of this Commission by legislative

enactment in 1913. In the opinion of the Commission a violation

of said provision might properly be made the basis of a suit

by a taxpayer of the municipality before a court of competent
jurisdiction to enjoin and restrain the municipality from pro-
ceeding to do an unlawful act, but upon the issuance of a cer-

tificate of public convenience and necessity an entirely different

question is presented. If the applicant for such certificate by
competent proof establishes the fact that the public convenience

and necessity require and will require the construction of a

public utility, the manner or method by which such utility shall

be constructed or the legality of its method of procedure are
not involved in such case. It must always be borne in mind that

the issue and the only issue in this case is whether or not the

public convenience and necessity require or will require the

construction of an electric plant by the defendant town? If

that question be resolved in favor of the municipality, questions

as to whether or not the municipality complies with the require-

ments of the statute in erecting or constructing such plant are

questions for determination by the courts.

In the pleadings and in much of the evidence considerable

attention is given to the alleged bargain and sale to the town of

the distribution system of complainant, it being alleged by the

town that it made such overtures to purchase, which were de-

nied by the complainant. This issue the Commission deems en-

tirely irrelevant to the issue in this cause. If the defendant
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desired to purchase the distributing system of complainant the
Public Utilities Act provides a plain, speedy and adequate
method by which such purchase may be effected, whether there
be an agreement therefor or not. In the opinion of the Com-
mission the municipality may elect. It has two methods of pro-
cedure. One is in the method prescribed by the Act to purchase
the existing utility, and the other is to apply for a certificate
that the public convenience and necessity require or will require
the construction of a new utility by the municipality. The latter
method seems to have been adopted by the town in this ease.
Whether such action was wise or unwise is a question within
the realm of conjecture, but entirely without the sphere of this
Commission.
The Commission concludes under all the facts as disclosed by

the testimony in this cause that the public convenience and neces-
sity require and will require, as of the date of September 25,
1919, the construction and installation of an electric light and
power plant or facility by the town of Ault, and that the order
herein shall be adjudged and considered a certificate of public
convenience and necessity therefor. In reaching this conclu-
sion, however, the Commission desires again to emphasize its
disapproval and condemnation of the method of procedure pur-
sued by the defendant town to obtain such certificate of con-
venience and necessity. Had it not repeatedly and obstinately
refused and declined to apply for such certificate until com-
pelled so to do by the straits to which it had been driven, and
had it duly made application for such certificate in apt time,
the controversy would have been decided more than a year ago
and without vexation to itself and all parties interested, includ-
ing the Commission. And this decision, it is repeated, shall not
be considered, deemed or construed as a precedent at all bind-
ing upon this Commission in future application to it for a cer-
tificate of public convenience and necessity.

ORDER.

IT Is THEREFORE ORDERED, That the public convenience and
necessity require and will require the construction and opera-
tion of an electric light and power plant or system by the de-
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fendant town of Ault, to serve itself and its inhabitants with
electric light and power, and that this order shall be construed,
deemed and held to be a certificate of public convenience and
necessity therefor.

TOWN OF HAXTUN

V.

CHICAGO, BURLINGTON & QUINCY RAILROAD

COMPANY.

[Case No. 182. Decision No. 336.1

Adequacy of railroad station—Carload shipments not considered.

1. In determining adequacy of railroad station facilities.

demands of local shipments of freight and express and of passen-

ger business, but not carload freight shipments should he con-

sidered.

Adequacy of railroad station—Duty to mere spectators.

2. Railroad company owes no duty to provide station facili-

ties for people frequenting same as mere spectators or as a mat-

ter of idle curiosity.

[May 10. 19201

Appearances: Avery T. Searle, for the Complainant; John

L. Rice, for the Defendant.

STATEMENT.

By the Commission: The town of Haxtun, a municipal cor-

poration, in Phillips county, Colorado, filed its complaint and

petition with the Commission December 18, 1919, wherein it

prayed that the Commission upon hearing order and direct that

a new depot structure be erected at said town by the Chicago,

Burlington & Quincy Railroad Company, that the security and

convenience of the public might be promoted and that adequate

facilities for serving the public at said station be provided.

The petition sets forth the location of the town of Haxtun

as being on a branch line of said C. B. & Q. R. R. Co. about

midway between Sterling, Colorado, and Holyoke, Colorado, said

branch line extending from Sterling eastwardly to and connect-

ing with the main line of said railroad at the city of Holdrege,
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Nebraska. By proper averments it is further set forth in the

petition that Haxtun has a population of about 1250 people,

that the territory surrounding said town for a number of miles

in either direction is well populated and that it produces an

abundance of wheat, corn and other farm products, and also is

extensively devoted to the livestock industry; that there are

four grain elevators at said town, stockyards, implement and

machinery warehouses, and that said town is enjoying a con-

tinuous and steady growth.

It is further alleged that said railroad company has a depot.

20 by 60 feet, which contains three rooms, one of which is used

for freight and express, another for passenger and waiting room,

and another for the office of its employes; that there is no

separate waiting room for women and children, and that when

trains arrive at said station the depot waiting room is badly

crowded with people and that the waiting room is often used for

the storage of express packages. By general appropriate aver-

ments it is alleged that the depot facilities at Haxtun have been

and now are entirely inadequate and insufficient to meet the rea-

sonable requirements and demands of the traffic and business of

the railroad company at said station, and that in consequence

thereof perishable freight and express are often left on the

depot platform and thereby subjected to injury and damage.

The eighth and ninth paragraphs of the complaint allege that

the railroad company in the month of November, 1919, upon its

own initiative moved the then existing depot structure back from

the railroad track a few feet and was proceeding to add a frame

room to said depot structure 20 by 24 feet in dimensions, but

that such addition was in violation of an ordinance of the town

of Haxtun which prohibits the erection of frame buildings or

extensions or additions thereto within the fire limits of said

town as designated by ordinance No. 67, and that the town upon

learning of the intent and purpose of the railroad to so con-

struct a frame addition to its depot structure in violation of
said fire ordinance applied to the District Court of the Thir-

teenth Judicial District of the state of Colorado, for an order

restraining the railroad company from proceeding with the erec-
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tion or completion of said frame addition; and that a restraining
order as applied for was issued by the said District Court on
the 15th day of November, 1919.

The complaint also sets forth that the revenue derived at said
station has approximated the sum of $30,000 a month and that
this business is composed of carload freight and in large part
of local freight, express and pamenger revenues; that the busi-
ness men of said town have frequently requested the railroad
company to provide additional facilities for the business at
Haxtun, but that upon negotiations and complaints so made the
company proceeded to erect the 20 by 24 foot extension as above
described, and that it is unwilling to do anything further in
order that the needs and requirements of said town and the
country adjacent thereto may be satisfied.

Paragraphs 12 and 13 of the petition aver that the present
structure is entirely composed of wood; that it is heated with
stoves; that it is thereby subjected to the hazards of fire which
would destroy valuable freight and express as well as the rec-
ords of said railroad company; and that as a result of the al-
leged inadequate and insufficient depot facilities that have been
and now are afforded to said town by said railroad company,
much business has been kept away from the town of Haxtun
and has gone to other lines of railroads and stations that would.
have come to Haxtun but for the inadequate and insufficient
depot facilities. The petition prays that upon hearing the Com-
mission order the construction and erection of adequate depot
facilities at said town of Haxtun, and that if a new depot struc-
ture is erected within the fire limits of the said town as desig-
nated by ordinance No. 67, that such structure be erected of
brick, concrete or stone with a roof of gravel composition or
other non-inflammable material.

December 31, 1919, the railroad company filed its answer to
the complaint and petition wherein the allegations thereof as to
the location of the said town and its being situate on defend-
ant's line of railroad are admitted, and that it has maintained
a depot on said road at said place; but the answer alleges that
in the fall of 1919 the railroad company commenced and had
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nearly completed an addition to said depot; that the town had
passed a pretended fire limit ordinance, known as ordinance No.
67, and that the completion of said addition was temporarily re-
strained by the District Court aforesaid for the alleged violation
of said ordinance, and that in October, 1919, a meeting was had
between the citizens of said town and the representatives of the
United States Railroad Administration concerning depot facili-
ties at Haxtun. Each and every other allegation contained in
said petition or complaint is denied.

The third paragraph of the answer alleges that the railroad
and all its property including the depot and the station faCili-
ties at Haxtun are and have been since December 31, 1917, in
the exclusive possession and control of the government of the
United States by or through the Director General of Railroads;
and that said railroad and all of its property is and since said
date has been operated by said Director General of Railroads,
and that the defendant has no control thereover so as to enable
it to make improvements of any kind thereto.

The fourth paragraph of the answer alleges that in the fall
of 1919 the Director General of Railroads moved said depot fur-
ther back from the tracks and, commenced the erection of an
addition thereto and rearrangement of the interior and the repair
and remodelling of the said depot generally, and that said addi-
tion and improvements to said depot would have been long since
completed but for said temporary injunction and restraining
order which, it is alleged, complainant wrongfully caused to be
issued; that said restraining order is still pending and undeter-
mined; that the additions and improvements to said depot will
when completed be provided with a metal roof as soon as said
railroad is permitted so to do, and that when such additions and
improvements are completed, the depot facilities will be com-
modious, convenient, safe, ample and in every way sufficient to
house, take care of, and handle all of the business of said railroad
and needs of said town and of the community served thereby.
It is further alleged that at the present time the cost of ma-

terial and labor is high, and that the business transacted at said
town does not and will not justify a greater expenditure than
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that already undertaken, and that the depot facilities of said
town other than those undertaken, but not permitted by the court
to be completed, are unnecessary at the present time, and under
the present circumstances should not be ordered. It is further
alleged in the answer that said claimed fire ordinance was passed
for the express purpose of bringing said depot within the fire
limits to prevent the railroad company, or the Director General of
Railroads, from erecting the proposed frame addition and to com-
pel the erection of a brick depot solely for the sake of appearance
and without regard to any actual need therefor for the business
or accommodation of the public; and finally it is alleged that by
virtue of government control of said railroad and of the general
orders of the Director General of Railroads this Commission is
without power or jurisdiction to order or require the erection of
facilities that will require an expenditure of more than $1000
until and unless the same has been specifically authorized by the
division of capital expenditures of the United States Railroad
Administration.

Defendant railroad prays that the addition and improvements
to the present depot in said town undertaken and commenced by
the Director General of Railroads be approved by this Commis-
sion and ordered completed, and that no further depot facilities
be ordered at the present time and that the town's complaint be
dismissed.

On January 9, 1920, the complainant town filed its reply which
largely is a denial of the averments of the answer; and in addi-
tion thereto contains averments relating to the passage of ordi-
nance No. 67 concerning fire limits, and that the said ordinance
is but a modification of a theretofore existing valid ordinance
(No. 30) and was passed by said town without design upon the
depot facilities but merely in the exercise of the town's police
power in the extension of its fire limits. Complainant denies
that said injunction was but temporary; denies that it wrong-
fully caused same to be issued and denies that said suit is still
pending and undetermined and that the addition to said depot
if or when completed, if defendant be permitted to complete the
same, will be either commodious, convenient, safe, ample or in
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any way sufficient to house and care for all freight, passenger,
express and other business of said town and the community
served thereby, and complainant town renews its prayer as con-
tained in its petition herein.

Upon notice to all parties in interest the matter came on for
hearing at the town of Haxtun, Colorado, on the 12th day of
March, 1920, at which hearing numerous witnesses testified on
behalf of the parties complainant and defendant.

A goodly portion of the testimony was directed toward the
issue framed by the pleadings as to whether or not ordinance
No. 67 extending the fire limits of said town, passed on Sep-
tember 15, 1919, was adopted by said town for the express pur-
pose of locating said depot in the fire limits and thus prevent-
ing any frame additions or extension thereto. In the opinion of
the Commission that question is immaterial to the real issue in
this cause, and one which may not properly be considered by
the Commission even though it were material, inasmuch as all
matter concerning or affecting said fire ordinance have been
made the subject of a civil proceeding in a court of competent
jurisdiction, which proceeding the evidence shows is pending and
undetermined at the present time.

The real and only issue in the ease as the Commission views
it, is upon the question of whether or not the depot facilities at
the town of Haxtun existing at the time of the filing of the peti-
tion and complaint of the complainant, to-wit: December 18,
1919, were reasonably adequate to care for and accommodate the
business of said railroad arising at the town of Haxtun and in
the territory adjacent thereto. Complainant town avers such
facilities are insufficient and inadequate, which the railroad com-
pany denies. And it is to a consideration of that issue that the
Commission will apply the law and the testimony in determin-
ing this cause.
The testimony clearly discloses that the existing depot facili-

ties at Haxtun are such as customarily exist at towns or com-

munities of a similar size and character of Haxtun, but on the
other hand the testimony as clearly shows, that the volume,

character and extent of the railroad business at the town of
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Haxtun in the aggregate exceeds the business ordinarily de-
rived by a railroad from towns or communities of like proportion.

It is quite obvious that but for the restraining order served
upon the defendant at the instance of the town an addition of
20 by 24 feet with metal roof and tile floor would have long since
been completed by defendant, and that the facilities of the rail-
road would have been thereby increased to that extent. The
structure before any addition was begun had been moved back
some eight feet from the track, according to the testimony, and
a vitrified brick platform had been built in the front and at both
ends of the depot; the building had been painted and under-
pinned with new timbers; the depot grounds improved and
cleaned up, and, according to the testimony of the mayor, were
in much better condition than he had ever seen them in his
eleven years of residence in Haxtun. The testimony of defend-
ant discloses that the defendant railroad in making the improve-
ments and additions proposed had incurred an expense of $2,-
346 at the time work was stopped by said injunctive order; that
the total investment in depot facilities at Haxtun approximated
$5,040; that a new structure of frame providing facilities equal
to those now maintained at Haxtun would require an investment
of $6,000 to complete and build; that a new structure of equal
capacity built of brick to conform to the fire ordinances would
involve an expenditure of more than $12,000, and that the cost
of a veneered building would approximate $9,000, and the testi-
mony is also to the effect that the value of the old material,

contained in the present structure, would merely be that of sal-
vage difficult of estimation.

The testimony of the numerous witnesses for the complainant
town is to the effect that the depot facilities are inadequate to
serve the needs of the town and community; that with respect

to the accommodation of passengers at the time of arrival and
departure of trains, the depot waiting room is badly crowded,

and that in a general way there has not been, and will not be,

even though the addition is permitted to be built, sufficient room

properly to care for and house the perishable freight and express

matter consigned to the citizens of Haxtun and vicinity. As dis-
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closed by complainant's exhibit 2, which is a tabulated state-
ment of business of said railroad done at Haxtun for the calen-
dar years 1918 and 1919, identified as being correct by the su-
perintendent of the railroad, it appears that the major portion
both of tonnage and revenue throughout said two-year period
has been that of carload shipments as distinguished from less
than carload shipments. Obviously shipments in carloads of
either incoming or outgoing freight do not involve the question
of depot facilities; hence the matter is reduced to a considera-
tion of the facilities as may be required by the demands of local
shipments of freight and express and of passenger business.

It appears from the evidence that the depot is located on the
main street of the town about two blocks from the business center
and that but two pa.q.sPnger trains, one eastbound at 9 :05 o'clock
in the morning and the other westbound at 4:03 o'clock in the
afternoon are operated by defendant railroad. There was some
evidence to the effect that in small communities where depots
are located contiguous to the center of towns, many people go
to the depot at such times as passenger trains arrive as spec-
tators or as a matter of idle curiosity. Without such testimony,
however, it is a matter of common knowledge that under such
circumstances many such persons of both sexes congregate at
the depot upon arrival of passenger trains, and particularly so
when there is only two such trains per day. This being true it
will hardly be contended that a railroad company should main-
tain depot facilities sufficiently large and commodious to com-
fortably accommodate all the people who may congregate about
its station. So far as local freight and express are concerned it
may be conceded there are intervals when accumulations thereof
somewhat congest the room at said depot and probably some-
what retard or delay the prompt delivery of freight and express.
If the 20 by 24 foot addition to said depot had been completed,
or shall be completed by permission of the Court, the Commis-
sion is of the opinion that no very great inconvenience will be
experienced by shippers or citizens of Haxtun with respect to
depot facilities for the next ensuing three or four years.
It should be borne in mind that the railroads of the country
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have but recently been returned to their owners by the federal

government, and that during the period from March 1, 1920,

the date of the return of the carriers, to September 1, 1920, the

federal government, as provided by the act of Congress of Febru-

ary 28, 1920, commonly designated the "Transportation Act,

1920," has guaranteed the railroads a return similar to that

guaranteed during the period of federal operation; also that

the country has but entered upon a period of reconstruction

which, it is hoped, will lead to a re-establishment of normal

conditions. The Commission, therefore, does not feel that it

would be justified, under the facts and circumstances disclosed

by all the evidence in this case, in ordering the defendant to

make the expenditure which would necessarily be entailed in

the construction of new depot facilities at Haxtun at the present

time.

With respect to the questions involved in the pleadings con-

cerning the operation of the railroad by the Director General

of Railroads and the contention that this Commission is without

authority to order improvements which entail an expenditure in

excess of $1,000 without prior approval of the division of capi-

tal expenditures of the United States Railroad Administration,

consideration need not be given thereto in view of the conclu-

sion that has been reached for the reason that no useful purpose

would be served thereby.

Defendant prays that the addition and improvements to said

depot heretofore commenced should be approved by this Com-

mission and ordered completed. This the Commission will not

do in view of the fact that such matter is already the subject

of judicial determination by the District Court of the Thirteenth

Judicial District of the state of Colorado sitting within and for

the county of Logan.

ORDER.

IT IS THEREFORE ORDERED, That the defendant the Chicago,

Burlington & Quincy Railroad Company, shall not be required

to provide additional depot facilities at the town of Haxtun at

this time, and that the petition and complaint of complainant

town be dismissed without prejudice.
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RE REASONABLENESS OF PROPOSED ADVANCES

IN PULLMAN SLEEPING CAR FARES.

[I. & S. Doc. No. 44. Decision No. 340.]

Rates—Pullman.

Commission's order suspending the Pullman Company's tar-
iff designated Supplement No. 1 to tariff Colo. P. U. C. No. 1,
increasing rates, vacated, and schedules contained therein al-
lowed to become effective, in view of evidence showing loss on
operations.

[June 5, 1920.]

Appearances: H. P. Clements, General Passenger Agent, and

William Hough, Assistant Comptroller, for The Pullman Com-

pany.

STATEMENT.

By the Commission: On March 27, 1920, The Pullman Com-

pany filed with the Commission its tariff designated Supplement

No. 1 to tariff Colo. P. U. C. No. 1. On April 15, 1920, by its

order in Investigation and Suspension Docket No. 44, the Com-

mission suspended the effective date of the tariff and fixed Mon-

day, May 10, 1920, at 10 o'clock A. M., as the date and time of

hearing upon the reasonableness of the increases proposed in the

tariff. Notices of the date and place of hearing were sent to news-

papers and commercial organizations throughout the state, and
on May 10, 1920, a hearing was held at the hearing room of the

Commission, Denver, Colorado.

On May 4, 1920, the Chamber of Commerce of the City of

Glenwood Springs filed with the Commission a copy of a reso-

lution adopted by the Chamber of Commerce of that city pro-

testing against any increases in Pullman fares in Colorado. With
the exception of Glenwood Springs, there were no protests filed

with the Commission. No one appeared at the hearing to offer

testimony on the part of any protestant against the said increases.

• The Pullman Company appeared at the hearing and offered

testimony supporting the increases proposed. H. P. Clements,

general passenger agent for The Pullman Company, testified in

part as follows:
"I think it is a matter that is generally recognized throughout

the country that there have been very extensive increases and
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costs in all lines of businesses, and that such a condition of in-
crease has been particularly true of the operations of The Pull-

man Company. Our wage payrolls had been increased to the

extent of eleven million dollars at the time this was filed and I

am informed that since that time they have still further in-

creased and more increases are to come; that they have been in-

creasing ever since that time. In explanation partly of that the

company has had no control before over the payroll features,

a large portion of which was directed by the United States Rail-

road Administration at Washington, D. C., prior to the return

to the company of its own corporate control, and during the

action of the wage commission these increases are continued.

However, it affects our branch of public service; particularly I

will say that we are affected in the labor end of the service all

the way down the line from the general offices and their clerks to

our district local forces and our yard forces, conductors, and

porters; after they also made that very heavy increase in the

wage payrolls they also caused very heavy increases in the costs

of all materials for the conduct and operations, equipment, main-

tenance and repair of The Pullman Company's property and

operations, so much as to this end of the expenses that we are

not prepared to state the full increase, but these other tremen-

dous increases have also been all the way from 60% to almost

300%.

"As to the service of our patrons you will appreciate that a

good deal of our costs are for the linen used, which has increased

the heaviest among some of the items; that cost has increased

295%, and that ratio extends all the way nearly through every

commodity of manufacture that we use and called upon to use

in our service. In the immense increase in labor and materials

generally we also have the increase in the cost of laundry work,

work over which we have no control. Our work is put out by

agreement or contract, and all we have had to do is to pay the

increases whenever they asked them. This is the first time The

Pullman Company since 1867 has ever asked an increase in rates.

In our application to the Interstate Commerce Commission we

requested authority under date of March 5, to publish and file
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supplements making the new rates effective May 1, which was

granted. They are now in effect throughout the country on all

interstate business and also locally with all of the states with the

exception of about six states, where we have been holding hear-
ings, just as we are holding this hearing in Colorado today, and
we have not yet received their decisions."

The following table contains a list of some of the most import-
ant increases, as testified to by witnesses:

INCREASE IN COST OF CERTAIN MATERIALS USED IN
CONNECTION WITH REPAIRS AND MAINTENANCE.

Price 1914

Wheels, each $20.00

Price 1920

$59.00

Axles, per 100 lbs  1.56 4.05 to$ 4.32

Plush, per yard. 2.40 5.22 %

Brake Shoes, per ton 43.00 73.00

Carpet, per yard. 2.05 1/2 5.30

Plate Glass, per light 2.04 6.47

Berth Curtain Material, per yard  2.00 to $1.62 1/2 5.97

Sheets, each .50 2.27%
Slips, each .11% to .13% .55%
Hand Towels, per doz. 1.47 to $1.50 2.90
Oil Boxes, each 3.80 13.75
Blankets, each 5.17% 12.66 to $13.12
Elliptic Springs, per 100 lbs. 2.45 7.15
Equalizer Springs, per 100 lbs.  1.50 5.15

The following tables have also been summarized and compiled
by the Commission from the testimony of witnesses and tables
introduced by the applicant: Table No. 1 shows the number of
ears operated in Colorado; Table No. 2 shows the gross earnings
in Colorado for the year ended December 31, 1919; Table No. 3
shows the average earnings per car in Colorado for the year

ended December 31, 1919. (Contract revenue excluded.)

Table No. 1.

NUMBER OF CARS OPERATED IN COLORADO.

Standard Cars
Intrastate Interstate Total

Tourist Cars

Interstate Total

AT&SF Ry 3.72 19.07 22.79 4.79 27.58
CB&Q RR  13.68 13.68 .... 13.68
CRI&P RY 6.76 6.76 6.76
C&S RY 2.40 6.38 8.78 .... 8.78
D&RG RR 12.07 18.11 30.18 5.36 35.54
MP RR 2.67 2.67 .... 2.67
UP RR 14.36 14.36 3.05 17.41

TOTAL  .18.19 81.03 99.22 13.20 112.42
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Table No. 2.

GROSS EARNINGS IN COLORADO, YEAR ENDED DEC. 31, 1919.

Standard Tourist
Intrastate Interstate Interstate

Cars Cars Total Cars Total

AT&SF Ry...$ 34,094.05 $ 6,260.46 $ 40,354.51 $1,329.10 $ 41,683.61

CB&Q RR 7,704.73 7,704.73 7,704.73

CRI&P Ry. 2,517.59 2,517.59 2,517.59

C&S Ry 19,486.75 3,550.24 23,036.99  23,036.99

D&RG RR... 107,515.80 22,323.45 129,839.25 4,139.10 133,978.35

MP RR. 4,131.75 4,131.75 4,131.75

UP RR 4,873.56 4,873.56 78.00 4,951.56

TOTAL. $161,090.60 $51,361.78 $212,458.38 $5,546.20 $218,004.58

Table No. 3.

AVERAGE EARNINGS PER CAR IN COLORADO,
YEAR ENDED DEC. 31, 1919.

(Contract revenue excluded)

Standard
Intra and

Intrastate Interstate Interstate

Cars Cars Cars

Tourist

Interstate
Cars All Cars

AT&SF Ry. $7,457.53 $8,915.42 $8,844.84 $6,550.79 $7,305.11

CB&Q RR 8,814.54 8,814.54 8,814.54

CRI&P Ry. 8,420.79 8,420.79 8,420.79

C&S By 7,250.00 6,724.54 7,105.85 7,105.85

D&RG RR. 8,203.84 9,431.72 8,940.06 5,808.61 8,467.78

MP BR. 7,562.37 7,562.37 7,562.37

UP RR. 9,089.99 9,089.99 5,119.19 8,362.68

TOTAL $7,925.37 $8,833.21 $8,687.82 $5,918.63 $8,362.68

Table No. 3 shows the average earnings per car in Colorado

for the year ended December 31, 1919, on both the intrastate and

interstate cars. The average expenses of operation of a car on

the entire system during the same period was $7,719.08. Accord-

ing to the testimony, the estimated increase in the average ex-

pense per car for the year 1920 will be not less than $1,000.00,

which, added to the figure for 1919, would make the total ex-

pense per car $8,719.08. Using the latter figure as the estimated

expense per car for the year 1920, and the earnings per car for

1920 the same as for the year 1919, the following results are

shown in the net earningl per car: Intrastate standard cars,

deficit of $793.71; interstate standard cars, net earnings of

$114.13; both intra and interstate standard ears, deficit of
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$31.26; interstate tourist cars, deficit of $2,800.45; all cars,

standard and tourist, both intrastate and interstate in Colorado,

deficit of $356.40.

The car operating revenues for 1919 for the operations of the

entire company were $69,071,548.25, expenses $48,618,253.26,

and the net revenue from car operations $20,453,294.99. The

Pullman Car Lines were under federal control during this

period, however, and no payments were made to the railroads

under their various contracts which would be necessary if under

private control. According to the record this would have

amounted to $9,500,000.00 for the year 1919, from which would

have been deducted a credit of $400,000.00 as estimated mileage

revenue. Had the respondent been required to make this net

deduction from revenue of $9,100,000.00, the operating revenue

would have been $59,971,548.25.

The expenses would have been increased also, had the respond-

ent been under private control, as it now is. According to the

record, the amount of the increase would have been $6,650,000.00,

based on the following items: An increase of $1,500,000.00 for

heating, lighting, lubricating, water and ice furnished by the

railroads; $1,900,000.00 income and profits taxes; $250,000.00

additional general expense items; and $3,000,000.00 estimated

deficiency in maintenance. The operating expenses with the

foregoing additions would have been $55,268,253.26, leaving a

net operating revenue of $4,703,294.99. Deducting $1,293,511.12,

the tax accruals for the year, would leave an operating income

of $3,409,783.87.

From the testimony in this case it appears that the operations

of The Pullman Company in Colorado, including the operation

of cars in wholly intrastate traffic and those in interstate traffic

originating or terminating in the state, were conducted at a loss

during 1919. The respondent has made no allocation to Colo-

rado of those revenues properly assignable to Colorado from

traffic which moves through the state, and the Commission is

therefore without definite knowledge of the relation of revenues

and expenses on such interstate cars.

However, the increase proposed herein for intrastate traffic

•
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in Colorado is the same percentage as that made for interstate
traffic, and now effective upon such business under authority of
the Interstate Commerce Commission by order dated March 13,
1920. As stated by the respondent at the time of the hearing,
the same increase has become effective on intrastate traffic in
all but six of the states through which it operates and that the
proposed increase is the subject of consideration by the state
commissions in those states.

The Commission has considered the matter and is of the opin-

ion that it should issue an order vacating the order of suspen-

sion, now in effect. An order, therefore, will be issued permit-

ting the proposed increase on Colorado intrastate traffic for the

same period of time as that allowed by the Interstate Commerce
Commission.

ORDER.

IT APPEARING, That on April 15, 1920, the Commission en-

tered upon an investigation concerning the propriety of the in-

creases and the lawfulness of the rates, charges, regulations and

practices stated in the schedules contained in the tariff desig-

nated as follows: Pullman Company, Supplement No. 1 to Colo.

P. U. C. No. 1, and subsequently ordered that the operation of

said schedules contained in said tariff be suspended until August

29, 1920.

IT FURTHER APPEARING, That an investigation of the matters

and things involved has been had, and the Commission, on the

date hereof, has made and filed a report containing its findings

of fact and conclusions thereon, which said report is hereby re-

ferred to and made a part hereof.

IT Is ORDERED, That the order of the Commission heretofore

entered in this proceeding suspending the operation of said

schedules be, and it is hereby, vacated and set aside as of

June 15, 1920.
IT Is FUR'rHER ORDERED, That the schedules contained in the

tariff under suspension in this proceeding be, and they are here-

by, permitted and allowed to become effective as of June 15, 1920,

and remain in effect for such period as allowed and permitted on

interstate traffic by the Interstate Commerce Commission.
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FARMERS ELECTRIC & POWER COMPANY

V.

TOWN OF .A.ULT.

[Case No. 167. Decision No. 344.1

Fines and penalties—Violation of orders—Liability of town.
1. A complaint that a town has violated an order of the

Commission enjoining it from furnishing light or power to new
consumers, must be dismissed, where it does not appear that the

town authorized, ratified or approved the connections complained

of, although one such connection was made on the premises of a

member of the town council.

Fines and penalties—Contempt—Duty of Complainant.

2. One preferring charges of contempt because of violation

of an order of the Commission, owes a duty of aiding in estab-

lishing the truth of the charges made.

[June 21, 1920.]

STATEMENT.

By the Commission: On September 25, 1919, the Commission

issued its order in the above cause, pending final hearing upon

the merits, in which, inter alia, it was ordered,

"that the defendant, the town of Ault, Colorado, its officers,

agents, attorneys and employees, or anyone acting by, through

or under it, be, and they are hereby commanded and enjoined

absolutely to refrain and desist from in any manner furnishing

light or power to any person or corporation whatsoever other

than those who are now being served by said system constructed

by the said town of Ault * * and that after the date hereof

defendant shall not connect any additional customers or con-

sumers of light or power to its present plant * * pending the

final determination of this cause." 5 Colo. P. TI. C. 826.

On February 21, 1920, complainant moved the Commission for

the issuance of a citation directed to the defendant town of Ault

to show cause why it should not be penalized for

"" violating the order of this Commission made and entered

in this cause on the 25th day of September, 1919, and that the

Commission make and enter herein such further order in this

case as it shall deem necessary to compel the town of Ault, its
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officers and employees, to comply with this Commission's order

so entered herein."

The above motion of complainant was based upon and sup-

ported by the affidavit of Roscoe S. Farr, general manager of

complainant corporation, which set forth nine or ten specific

instances of alleged violation of the Commission's order of

September 25, 1919, by as many different persons, charging that

defendant town had violated said order by making connections

with its electric light system and furnishing electric energy to

each of the persons designated, after the date of the aforesaid

order.

Upon such ex parte showing the Commission did, on February

25, 1920, issue its citation directed to the defendant town to ap-

pear before the Commission on March 1, 1920, at 11 o'clock

A. M. at the town of Ault, and

"Then and there show cause to the Commission why, if any

reason there be, the Commission should not subject the defend-

ant to the penalites provided in Section 61 of the Public Utilities

Act of 1913, Chapter 127, for failure to comply with the order

of the Commission,"

which citation was duly served by registered mail upon the

mayor of said defendant town February 26, 1920.

On Monday, March 1, 1920, a hearing upon the merits of the

case was held at Ault, at which time the defendant town asked

for, and was granted, 15 days additional time within which to

make return to the citation issued against it February 25, 1920,

and on March 15, 1920, return of defendant town thereto was

filed. In the return the defendant town denied violation of said

order in any manner and specifically denied making connections

for, and furnishing electric energy to, the several persons enum-

erated in the Farr affidavit aforesaid.

On April 16, 1920, the matter was set for hearing before the

Commission at its hearing room, Capitol Building, Denver,

April 26, 1920, at 11 o'clock A. M., and all parties were duly

given notice. On April 19, 1920, complainant filed its memo-

randum brief for consideration upon the hearing on citation,

and notified the Commission that complainant would not appear
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at said hearing on April 26th, and the brief was filed in lieu
thereof. At the request of defendant town the date of said hear-
ing was continued to April 27, 1920, at the same hour and
place, and the complainant was given due notice of such con-
tinuance. Upon said date, April 27, 1920, the hearing upon cita-
tion was held. F. R. Lilyard appeared for defendant town,
there being no appearance for the complainant other than by
brief as herein stated. The defendant town submitted evidence
at the hearing in the nature of affidavits of each of the persons
charged in the Farr affidavit with violation of the Commission's
order of September 25, 1919, except as to John W. Duncan, a
member of the Board of Trustees of defendant town, who ap-
peared in person and testified as to the charge of violating the
order, at an adjourned hearing of the matter held on May 11,
1920.

All of the alleged violators except Duncan, eight or nine in
number, filed affidavits which were submitted in evidence to the
effect that, on the date specified in the Farr affidavit,
"he, without permission or authority from the town of Ault,
made connection or caused connection to be made to his residence
(or store) from the system of the town of Ault, but that the
making of said connection and the use of current * * was un-
known to any member of the town council so far as affiant knows,
and that in the making of said connection he acted upon his
own volition."

Hence, so far as the charges against the defendant town is
concerned, pertaining to the eight or nine persons other than
Trustee Duncan, under the evidence presented the town was
without knowledge of the acts of the persons whose homes or
business places were connected with the town's electric system,
and, it follows, cannot be held in contempt of the Commission's
order. The degree of moral turpitude to which the persons
charged with violation, admitted by their several oaths, is repre-
hensible and stamps them as citizens having little, if any, regard
for lawful authority; but that fact does not prove or tend to
Prove guilt of the town itself. A thief may not lawfully and. as
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the Commission thinks, rightfully, by his unlawful act, besmirch

the character of the person robbed.

When the hearing of April 27th had concluded, it was made

to appear by defendant's counsel that Duncan, the town's trus-

tee alleged to have violated the order, was ill, and the hearing

was continued by the Commission to May 11, 1920, at the same

hour and place, to permit of the taking of Duncan's testimony.

At said adjourned hearing Mr. Duncan testified positively that

he had been forbidden to connect his place of business (the vil-

lage hotel) with the town system, but that having had the service

of complainant discontinued shortly thereafter, because of fail-

ure to have a Genco lighting system installed as he had antici-

pated, he had a man connect his hotel up with lights without

designating with which system; that he discovered the next morn-

ing that the man had connected his hotel to the town system, but

because he "needed lights" he did not have them disconnected,

and without the knowledge of the town council or of the mayor

continued to make use of the town's lighting system for about

30 days, and until the citation of February 25, 1920. was served

upon the town, when by order of the Mayor, his hotel was dis-

connected from the town system upon the same day as the eight

or nine other persons unlawfully using said lights were discon-

nected. Duncan admitted knowledge of the Commission's order

and admitted that he personally was knowingly violating the

order of the Commission. The Mayor testified that no one of

the nine or ten persons admitting the offense had done so with

the knowledge or consent, direct or indirect, of the town authori-

ties; and a thorough questioning of the mayor and of Duncan

while upon the stand satisfied the Commission that such was the

fact, although at first blush it would seem almost incredible that

so many persons could be taking current from the town's electric

light system without it in some manner becoming known to the

town's executive officers.

The act of Duncan, a member of the board of trustees of the

town, doing the thing he says he did, knowingly and surrepti-

tiously, cannot be too severely condemned; and the serious ques-

tion his act presents is whether or not his act was the act of the

ism
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town, so as to subject the town to a charge of contempt for the
violation of the order of the Commission. Upon careful in-
vestigation of the law applicable it is believed that the true rule
is that

"a municipal corporation is not prima facie responsible for the
trespasses or wrongful acts of its officers, although done colore
offici."

28 Cyc. 1274-e.

Snow v. Brunswick, 71 Me. 580.
Thayer v. Boston, 19 Pick. 511-31 Am. D. 157.

Everson v. Syracuse, 100 N. Y. 577-3 N. E. 784.

Columbus v. Dennick, 410 St. 602.

Caspary v. Portland, 24 Pac. 1036.
Bowditch v. Boston, 101 U. S. 16.

It must appear that such acts were expressly authorized by
the municipal government or were subsequently ratified or
adopted by it.

Chicago v. Hannon, 115 Ill. App. 183.

Chicago v. McGraw, 75 Ill. 566.

Elliot v. Philadelphia, 75 Pa. St. 347-15 Am. Rep. 591.
Bowditch v. Boston, supra.

Or, that the act was done in pursuance of the general author-
ity to act for the municipality on the particular subject.

Dunbar v. San Fran., 1 Calif. 355.

Hilsdorf v. St. Louis, 100 Am. Dec. 352.

Lee v. Sandy Hill, 40 N. Y. 442.

O'Donnell v. White, 24 R. I. 483-53 At!. 633.

Tested by these rules, the act of Duncan, although a member
of the town council, was not the act of the town under the evi-
dence introduced, and the Commission must therefore hold that
the defendant town did not violate the Commission's order of
September 25, 1919, and that it was not proved to have been in
contempt of said order. It is not enough to show that the cir-
cumstances are such as that the municipality might or should
have learned of the acts violating the order; but it must be made
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to appear that the town authorized, ratified or approved said

acts.

While the defendant town was remiss in its moral duty by

not knowing the law was being violated by its citizens, the com-

plainant is also guilty either of negligence, carelessness or of

good faith by failure to follow up the charges it brought. One

preferring charges of contempt owes a duty of aiding in estab-

lishing the truth of the charge made, but complainant seems to

be satisfied by merely preferring the charge without furth
er

effort of any character to prove it, though having due notice of

each step of the proceedings.

ORDER.

IT IS THEREFORE ORDERED, That the return to the citation, a
nd

the evidence submitted in support thereof by defendant, the to
wn

of Ault, have satisfied the citation issued, and the defendant

town be, and is, hereby exonerated from the charge of contempt

made against it.

RE THE CANON GAS COMPANY.

[Application No. 92. Decision No. 347.]

Rates—Gas—Highest possible.

Gas company, in view of its financial condit
ion, held entitled

to highest rate possible without loss of bu
siness through competi-

tion with other fuels.

Service—Gas utility—Abandonment.

Gas company instructed to ask for authority
 to cease operat-

ing if it cannot give reasonably efficient and sa
fe service.

[June 30, 1920.]

Appearances: Adams and Gast, of Pueblo, for a
pplicant com-

pany; Augustus Pease, City Attorney, for city of 
Canon City.

STATEMENT.

By the Commission: On June 12, 1920, the 
applicant filed

with the Commission its application for 
permission to increase

its rates for gas, the material allegations bei
ng as follows:
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That applicant is a Colorado corporation; that its present
rates and charges were fixed by this Commission in an order
dated May 21, 1938; that the rates and charges which it desires

to substitute therefor are set forth in a schedule attached to the
application, marked "Schedule B"; that applicant's plant rep-
resents an investment in excess of $65,000.00 and was originally
constructed in 1903 by The Canon City Gas Company, with a
then bonded debt of $41,500.00; that thereafter the company,
being unable to meet its bond interest, was placed in the hands
of a receiver and reorganized as The Canon Gas Company,
the applicant herein; that applicant's bonded indebtedness is

$15,000.00, with delinquent interest thereon amounting to
$4,950.00; that its floating debt is $8,584.06; that the total op-
erations of the company for the year 1919, under the rates and
charges now in effect, resulted in a net profit of only $573.41,
without making any allowance whatever for a return on invest-
ment or depreciation; that a fair allowance for depreciation
and interest would be not less than $7,000.00 per annum; that
applicant's costs of making gas have increased so enormously
that its gross receipts under its present rates will be insufficient
to meet the actual cost of manufacturing and distributing gas,
to say nothing of a return on the investment or depreciation, all
of which is due to the enormous increased cost of oil, coke and
coal, together with an increased cost of labor which its employes
have demanded and which must forthwith be given, which alone
amounts to $960.00 per year; that some of the immediate in-

creases in costs which will have to be met by the company in
prices over those of 1919 are as follows:

Oil  $2,095.80 per annum
Coke   47.40 "
Coal,   657.00 " di

Labor   960.00 "

Total $3,760.20 "

It is alleged that applicant serves the smallest community in

Colorado which is supplied with gas; that it has endeavored to

comply with all of the suggestions for economical and efficient

operation of its plant which were heretofore made by this Corn-
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mission; that it cannot greatly increase the volume of its busi-

ness and that it cannot continue to operate its property unless

it immediately receives permission to increase its rates. Appli-

cant asks that it be permitted to charge $2.00 net, or $2.10 gross,

per 1,000 Cu. ft. for all gas sold.

No protests were filed by anyone objecting to the increase asked

for by applicant. The City Council of Canon City passed a
resolution, which was filed with the Commission, stating that the
increase asked for by the applicant is justified and that the
Council is satisfied that said company is operating at a loss;
that it will have to cease business unless said increase is granted
and that, therefore, the Council will not oppose the application.
The resolution, however, asked that the Commission require the
company, as a consideration for granting said application, that
the company furnish a good quality and quantity of gas to its
patrons, as provided in Sec. 2 of its franchise from the city.
A similar resolution was also adopted by the Chamber of

Commerce of Canon City, which resolution was also filed with
the Commission.

This ease was heard on its merits at the City Hall, Canon City,
Friday, June 25, 1920, at 9 o'clock A. M., all parties being duly
notified of the hearing. Adams and Gast, attorneys, appeared
for the applicant company; Augustus Pease, city attorney, ap-
peared for the city of Canon City.

The testimony shows that The Canon Gas Company was in-
corporated May 22, 1907, and commenced operations July 1,
1907, with a capital stock of $75,000.00; that it now has a
bonded indebtedness of $15,000.00, together with delinquent in-
terest thereon amounting to $4,950.00; that it has a floating debt
of $8,584.06.

A report of the Commission's electrical engineer, shows that
the present plant indicates an original cost of approximately
$65,647.00 for rate-making purposes, but this does not indicate
its present value for any other purpose.
The Canon Gas Company operates a small water gas plant

and supplies gas for fuel and illumination in Canon City. The
character of the plant and the method of operation are clearly



PUBLIC UTILITIES COMMISSION OF COLORADO 63

outlined in the engineer's report. For the reasons given by

him, he did not consider an inventory and appraisal necessary

as a basis for rate-making, as any value that is likely to be

claimed as reasonable for this plant is a very small factor in

indicating what relief through increased rates is necessary if

operation is to continue. Rather, it is a matter for some study

on the part of the Commission to determine whether the in-

creased rates requested will really give the revenue needed.

It seems obvious that an investment for a gas plant in Canon

City at the present time would be unwarranted and that, even at

the time the plant was built, the investment may have been ill

advised. It appears that the plant is not entirely suitable for

present day fuel, and the economies practiced in other gas plants,
due to improved equipment, cannot be expected in this plant,
except after extensive alterations. Hence any improvements to
the plant liable to be made will give merely nominal relief.

The report of the Commission's statistician contains the fol-

lowing income statement for the years 1918 and 1919, taken from

the books of the company, the surplus of $1,168.99 for the year

1919 being without any deductions for depreciation or any re-

turn on the investment:

OPERATING REVENUES

Commercial Earnings 

Earnings from Residuals 

Profit on Mdse. Sales 

Profit on Piping and Connections  

1919

$12,742.41

177.24

314.98

261.42

1918

$11,631.60

132.40

1,109.80

117.97

Total Operating Revenues $13,496.05 $12,991.77

OPERATING EXPENSES

Water Gas Production $ 6,323.82 $ 5,865.48

Distribution Expense 1,851.93 1,462.55

Commercial Expense  257.98 239.86

New Business  71.45 296.46

General Expense 1,810.61 2,522.49

Total above items $10,315.79 $10,386.84

Taxes  654.45 676.22

Total Operating Expenses $10,970.24 $11,063.06

Net Operating Revenue $ 2,525.81 $ 1,928.71
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DEDUCTIONS FROM INCOME

Interest on Funded Debt 
$ 900.00 $ 900.00

Interest on Unfunded Debt  
317.27 360.00

Miscellaneous Deductions  
139.55 144.79

Total Deductions $ 1,356.82 $ 1,404.79

surplus  $ 1,168.99 $ 523.92

The company is asking for a rate of $2.10 per 1,000 
on. ft.

gross, or $2.00 net. The application of a net rate of $2.00 per

1,000 Cu. ft. for all gas sold based upon the sa
les for the year

1919 shows:

Annual sales 8,357,700 Cu. ft. at $2.00 pe
r 1000 $16,715.40

Actual net revenue gas sales year 1919  
12,742.41

Excess in earnings of proposed rate over 
1919 $ 3,972.99

From the testimony of the company, its estimated incre
ase in

costs for 1920 will be:

Gas Oil 
$2,095.80

Coke  
47.40

Coal  
657.00

Labor  
960.00

Total   $ 3,760.20

Excess of increased earnings in proposed rate ov
er esti-

mated increased costs 
$ 212.79

A $2.00 rate amounts to a very material increase on some of

the larger consumers and at that, does not promis
e a return

which will much more than take care of increased costs.

On the basis of what has usually been considered as 
a fair

return for public utilities the following figures are signi
ficant.

Estimated operating expense requirement based on 19
19 gas

sales and present market prices 
$16,502.61

8% return upon $65,647 
 5,251.76

4% depreciation reserve fund requirement upon 
$65,647  2,626.88

Total return requirement. 
$24,380.25

Average net rate per 1000 cu. ft. required to produ
ce above

total and based upon gas sales, year 1919, app
roxi-

mately  
 2.92

The obvious conclusion seems to be that the Commission shoul
d

allow the highest rate for gas which is possible withou
t loss of
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business through competition with other fuels, and at that with-

out too much assurance of improved service. On the other hand,

the company should develop and expand its business if it expects

to continue operations for long even at the new rate. To in-

crease its business, it is very essential that satisfactory service

be rendered, and if the Canon Gas Company is to continue in

business it is difficult to understand how it can do so unless

alterations are made in order to cut down operating expenses

and increase the number of satisfied customers.

The testimony disclosed general complaints as to the quality

and quantity of gas supplied by the company. The testimony

also disclosed that in some instances the pressure was so low

that when an oven was lighted for baking, owing to the lack of

pressure or otherwise, the flame died out after the oven doors

had been closed; that later the pressure came on again, and when

the doors were opened, the gas accumulated in the oven exploded.

Such a situation is fraught with grat danger to persons using

the gas. It is intolerable and the Commission ought not and

will not permit it to exist.

The rates hereinafter allowed by the Commission will be prob-

ably the highest of any company operating in the state. These

rates the Commission feels that it is compelled to allow on ac-

count of existing conditions. If the applicant, after a fair trial

of these increased rates, finds that it is unable to improve these

conditions and give reasonably efficient and safe service, it ought

not longer to continue its operations, and should apply to the

Commission setting forth the facts and its inability to perform

its duties and ask for an order to cease operations. The city, and

the citizens thereof, can then consider some other plan of supply-

ing their needs.

ORDER.

IT IS THEREFORE ORDERED, That the Canon Gas Company be,

and it is hereby, permitted to file with the Commission, charge

and collect the following rates, as set forth in the following

schedule, said rates to become effective July 1, 1920:
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ILLUMINATING OR FUEL GAS.

Rate:

For all consumption, $2.10 per 1000 cubic feet.

Prompt Payment Discount:

A discount of 10 cts. per 1000 cu. ft. will be allowed on all bills

paid within the discount period.

Minimum Guarantee:

Each consumer must guarantee a net minimum monthly bill of

75 cts.

Meter Deposits:

Before installing a meter a deposit of $5.00 is required of those
who own no real estate or have not a favorable commercial rating.

PREPAY METERS.

Rate:

$2.10 net per 1000 cubic feet.

IT IS FURTHER ORDERED, That The Canon GaS Company, with-
in a reasonable time, shall make such improvements in its sys-
tem as will enable it to supply a reasonable quality and quantity
of gas to its customers, and eliminate the present danger in the
use of the same.

RE APPLICATION OF ATCHISON, TOPEKA AND SANTA
FE RAILWAY COMPANY, CHICAGO, BURLINGTON
AND QUINCY RAILWAY COMPANY, THE CHICAGO,
ROCK ISLAND AND PACIFIC RAILWAY COMPANY,
THE COLORADO AND SOUTHERN RAILWAY COM-
PANY, A. R. BALDWIN, Receiver of the property of THE
DENVER AND RIO GRANDE RAILROAD COMPANY,
W. R. FREEMAN and C. BOETTCHER, Receivers of the
property of THE DENVER AND SALT LAKE RAILROAD
COMPANY, MISSOURI PACIFIC RAILROAD COMPANY,
UNION PACIFIC RAILROAD COMPANY, THE RIO
GRANDE SOUTHERN RAILROAD COMPANY, THE
DENVER AND INTERMOUNTAIN RAILROAD COM-
PANY, THE COLORADO AND SOUTHEASTERN RAIL-
ROAD COMPANY, THE GREAT WESTERN RAILWAY
COMPANY, THE SAN LUIS CENTRAL RAILROAD COM-
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PANY, THE COLORADO, WYOMING AND EASTERN

RAILWAY COMPANY, THE CRIPPLE CREEK AND

COLORADO SPRINGS RAILROAD COMPANY, Appli-

cants, and THE SAN LUIS SOUTHERN RAILWAY COM-

PANY, THE COLORADO-KANSAS RAILWAY COM-

PANY, THE MIDLAND TERMINAL RAILWAY COM-

PANY, Intervenors.

[Application No. 91. Decision No. 355.]

Rates—Passenger, baggage, freight, etc.—Increases allowed.
Increases in passenger fares, excess baggage, freight rates,

etc., authorized.

[August 25, 1920.]

Appearances: Henry T. Rogers and Earl H. Ellis, for Atchi-

son, Topeka & Santa Fe Ry.; E. E. Whitted and J. Q. Dier, for

Chicago, Burlington & Quincy R. R.; Wm. V. Hodges, D. Edgar

Wilson, Geo. W. Martin, for Chicago, Rock Island & Pac. Ry.;

E. E. Whitted and J. Q. Dier, for Colo. & Southern Ry.; Yea-

man, Gove & Huffman, for Colo. & Southeastern R. R.; Charles

E. Sutton, for Colorado-Kansas Ry.; Gerald Hughes and E. G.

Knowles, for Denver & Intermountain Ry.; Charles R. Brock

and Elmer E. Brock, for Denver & Salt Lake R. R.; Caldwell

Martin, E. R. Griffin and H. F. Lambert, for Great Western

Ry.; C. C. Hamlin, for Cripple Creek & Colo. Springs R. R.;

Fred Matthews, for Midland Terminal Ry.; C. C. Dorsey and

Edward G. Knowles, for Union Pacific R. R.; J. G. McMurray,

for Denver & Rio Grande R. R., Missouri Pacific R. R., Colo.,

Wyo. & Eastern Ry., Rio Grande Southern R. R., and San Luis,

Central Ry., and, also, appearing generally for all carriers not

specially represented.

Fred Farrar, for Colorado & Wyoming Ry., and the Colorado

Fuel and Iron Company.

Harry Dickinson, for The Denver Transportation Bureau, T.

A. McHarg, for the Boulder Commercial Association, Albert L.

Vogl, for The Consumers League of Colorado, A. W. Ward, for

the Colorado Springs Chamber of Commerce.
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STATEMENT.

By the Oommission: This cause arises on application, filed

May 19, 1920, by the carriers named as applicants herein for an

order of this Commission permitting the establishment of rates

on state traffic in Colorado in conformity with such increases in

rates on interstate traffic as might be allowed by the Interstate

Commerce Commission in connection with applications then
pending before it. On July 26, 1920, a supplemental applica-
tion was filed, requesting that, in event the Interstate Commerce.
Commission should allow additional increases in freight rates

or passenger fares necessary to meet wage increases granted by

the United States Railroad Labor Board, this Commission
authorize corresponding increases in the intrastate freight rates
and passenger fares applicable in the state of Colorado.

The applications before the Interstate Commerce Commission
were filed by the carriers under section 422 of the Transporta-
tion Act, 1920, which provides a new section, 15 (a), to the Act
to Regulate Commerce. Under that section the Interstate Com-
merce Commission is required to

"initiate, modify, establish or adjust such rates so that carriers

as a whole (or as a whole in each of such rate groups or terri-
tories as the Commission may from time to time designate) will,
under honest, efficient and economical management and reason-
able expenditures for maintenance of way, structures and equip-
ment, earn an aggregate annual net railway operating income
equal, as nearly as may be, to a fair return upon the aggregate
value of the railway property of such carriers held for and used
in the service of transportation: Provided, That the Commission
shall have reasonable latitude to modify or adjust any particular
rate which it may find to be unjust or unreasonable, and to pre-
scribe different rates for different sections of the country."
The Interstate Commerce Commission further is required to

determine and make public what percentage constitutes a fair
return thereon, but, during the two years beginning March 1,
1920, such fair return to be taken shall be a sum equal to 5%
per cent of such aggregate value, with a further sum added
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thereto, in the discretion of the Commission, not exceeding one-

half of 1 per cent to make provision for additions, betterments,

equipment, etc.

Applications were filed before the Interstate Commerce Com-

mission by the carriers located in the three classification terri-

tories: Official, Southern and Western. The application of the

western carriers recited that "the revenues derived from exist-

ing rates yield less than 2 per cent upon such aggregate value

and are wholly insufficient to enable them to provide and main-

tain an efficient service of transportation." The alleged aggre-

gate value of the western carriers was shown as $8,963,883,753,

and the claim was made that, in order to provide a return of 6

per cent on such value an increase in rates on all state and inter-

state freight traffic would be necessary.

Subsequent to the filing of the petitions before the Interstate

Commerce Commission and this Commission the *United States

Railroad Labor Board, on July 20, 1920, made an award increas-

ing the pay of railroad employes, effective May 1, 1920, the re-

sult of which, according to the estimates of the carriers, would

increase the operating expenses of the carriers of the United

States by approximately $626,000,000 per annum. Supple-

mental petitions were thereupon filed by the carriers asking that

such wage award be considered in granting the necessary relief,

through additional rate increases.

The hearings before the Interstate Commerce Commission were

commenced on May 24, 1920, and concluded on July 6, 1920. In

all 38 volumes of transcript and exhibits were submitted, num-

bering 10,600 pages. At the hearing before this Commission the

applicants herein tendered in evidence the transcript and the

same was received as Carriers' Exhibits Nos. 1 to 38 inclusive.

After consideration the Interstate Commerce Commission, on

July 29, 1920, filed its opinion and order in the cause before it,

Ex Parte 74, (58 I. C. C. 220-260). That Commission found the

value of the steam railway property of the western group carri-

ers held for and used in the service of transportation, for the

purposes of the particular ease, to be approximately $8,100,-

000,000. A return of 6 per cent on such amount would be
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$486,000,000. The Commission divided the western territory

into two groups, stating:

"The record shows that the principal railroads serving the

territory west of the Colorado common points, especially the so-

called transcontinental railroads as a whole, are in a substantial-

ly better financial condition than other carriers in the western
territory. It also shows that the rates, generally speaking, are
materially higher in the region west of the Colorado common

points than in the part of the western territory lying east there-

of. Considering the whole situation it is our view that the terri-

tory west of the Colorado common points and the traffic to and

from that territory may properly be given separate treatment."

A line was therefore drawn from the boundary of Canada to

El Paso, Texas, dividing the two groups, which were thereupon

designated the Western group and the Mountain-Pacific group.
By this subdivision the state of Colorado is placed within the two
groups, the line describing the western boundary of the western
group being as follows:

"* * and on and east of a north and south line running as
follows: Following the boundary line between the state of North

Dakota and the state of Montana and the boundary line between

the states of South Dakota and Wyoming and Nebraska and

Wyoming to the line of the Union Pacific extending east from

Cheyenne, Wyo.; then following the line of the Union Pacific

westward to Cheyenne and from Cheyenne running southward

through Denver, Colorado Springs, Pueblo and Trinidad, Colo.;
then following the line of the Atchison, Topeka & Santa Fe Rail-
way through Raton and Las Vegas, N. Mex., to Albuquerque,
N. Mex.; then south along the line of the Atchison, Topeka &
Santa Fe Railway to El Paso, Tex."

It is further stated, elsewhere in the order, that it is not in-
tended that the group boundaries above described should be
strictly observed in the construction of rates in accordance with
the findings, but that the territorial boundaries heretofore recog-
nized should be observed.

The division of the western territory into two groups for rate
making purposes by the Interstate Commerce Commission order
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of July 29, 1920, results in the continental United States being

divided into four groups, the Eastern, Southern, Western and

Mountain-Pacific, instead of the three groups heretofore exist-

ing, to-wit: Official or Eastern, Southern and Western groups,

and that order authorized increased fares and rates in the four
groups, as follows: 40 per cent in the Eastern, 25 per cent in

the Southern, 35 per cent in the Western, and 25 per cent in the

Mountain-Pacific territory, on all interstate freight rates, with

increase common to all groups of 20 per cent on interstate pas-

senger fares, 20 per cent on excess baggate rates, a surcharge

upon passengers in sleeping and parlor cars of 50 per cent of

the charge for space used, to accrue to the rail carriers, and 20

per cent on rates for milk and cream carried on passenger trains,

besides certain additional increases in switching and special

service charges. These increased rates granted the carriers of

the country were for the purpose of yielding the 5% per cent

return on the aggregate value of the property of the carriers

during the two-year period ending March 1, 1922, as provided

in the Transportation Act, 1920, and one-half of 1 per cent for

betterments, improvements and equipment to enable the carriers

to render efficient transportation service to the commerce of the

country.

Upon due notice to all parties and to the public the matter

was heard at the hearing room of the Commission, Capitol Build-

ing, Denver, Colo., on August 12, 1920.

During the course of the proceedings several objections were

filed by shippers to any increase upon certain commodity rates,

but in view of the general scope of the hearing such matters will

be disregarded in this proceeding, and will be made the subject

of readjustment at a later date upon due application therefor.

As previously stated, at the hearing before this Commission,

the applicant carriers introduced as evidence, in transcript form,

the evidence presented to the Interstate Commerce Commission,

pertaining to the Western and Mountain-Pacific groups, and

other documentary evidence. A witness for applicants gave

testimony as to the interpretation placed upon certain phases of

the Interstate Commerce Commission order by the carriers.
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Evidence also was presented as to the award of the U
nited States

Railroad Labor Board and of the effect of that award
. No evi-

dence was tendered as to the value of applicants' 
property held

for and used in intrastate traffic in the state of C
olorado nor as

to operating revenues and operating expenses of the 
applicants in

such intrastate traffic. To have done so would have been i
m-

practicable, if not impossible, within the limited t
ime between

the date of the issuance of the Interstate Commerce 
Commission

order and the effective date thereof. The order sought is of a

temporary .or provisional nature in the existing 
emergency to

harmonize intrastate rates with the interstate rate
s authorized

by the Interstate Commerce Commission, and it is qu
ite appar-

ent that a final order cannot be entered herein at 
this time.

It is urged by applicants that unless advances of 
intrastate

rates are permitted to become effective at substantiall
y the same

time the increased interstate rates go into effect, ther
e will be wide

discrimination between interstate and intrastat
e rates; that this

will create a chaotic condition in transportation 
service and will

be disastrous to the business of the country. 
The Commission

is obliged to deal with this as an emergency 
application and to

apply to it the rules by which it is governed in
 passing upon

such applications. Upon an application of this charac
ter it is,

therefore, impossible at this time to analyze 
accurately the vast

volume of evidence before us as such evidence 
applies to the

railroads within the state of Colorado. On origi
nal applications

for increases in rates and fares the burden is upon th
e applicant

to justify the proposed increases. The Interstate Commerce

Commission has by its order found justification for
 the increase

of rates and fares in the Western and Mountain-Paci
fic groups

as a whole.

The applicant carriers submitted no evidence of a 
satisfactory

nature as to the value of their properties in Colorado
 or as to

operating revenues and expenses in this state. The Interstate

Commerce Commission, however, has had opportunity 
for a

complete investigation of the affairs of the carriers in the 
differ-

ent groups. In view of that fact and the further fact that in

arriving at its conclusions the Interstate Commerce Commi
ssion
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contemplated that the revenues necessary to yield a 6 per cent

return upon the aggregate value of the carriers' property would

be derived from intrastate as well as interstate traffic, this Com-

mission will authorize temporarily the same increases on intra-

state traffic as have been authorized by the Interstate Commerce

Commission on interstate traffic, with the exception that no in-

crease will be allowed in rates on milk and cream carried on

passenger trains. As has been stated, accurate findings by this

Commission at this time as to values, operating revenues and

operating expenses of the applicant carriers within the state of

Colorado are impossible upon this record.

Owing to the incompleteness of the record in this proceeding

as to the percentage of revenues required by applicants properly

assignable to intrastate traffic in Colorado, the finding as to in-

creases hereinafter allowed must be understood to have been

made upon authority and weight of the evidence presented to the

Interstate Commerce Commission, as applied to the respective

groups, and the applicants and the public will understand that

such increases are authorized temporarily and may be made sub-

ject to readjustment or modification at any time application is

made in that behalf, and that upon such application being made

the carrier or carriers will be required to justify such increase.

The Interstate Commerce Commission in Ex parte No. 74

makes the statement that "the records shows that the principal

railroads serving the territory west of the Colorado common

points, especially the so-called transcontinental railroads as a

whole, are in a substantially better financial condition than other

carriers in the western territory. It also shows that the rates,

generally speaking, are materially higher in the region west of

the Colorado common points than in the part of the western terri-

tory lying east thereof."

Whle this may be true regarding the so-called transcontinental

railroads as a whole, in the western territory, this Commission

is not at all satisfied that it is true as to all of the railroads within

the state of Colorado. The Commission is aware that within the

state of Colorado and west of the Colorado common points there

are intrastate roads which are not in as good financial condition
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as the average road east of Colorado common points. This will

emphasize the duty of the Commission with reference to later

applications by lines west of the Colorado common points as

well as to specific rates being made the subject of future in-

vestigation and adjustment by this Commission.

By order of the Interstate Commerce Commission joint or

through line rates from one group to another are increased

331/3 per cent, and by the same order, as interpreted by the car-

riers, rates for a movement of freight upon and east of the line

of the Colorado common points—being a line from Cheyenne

southward through Denver, Colorado Springs, Pueblo and Trini-

dad—will bear a 35 per cent increase and will give a 35 per cent

increase to the western group carriers instead of the 25 per cent

increase granted to the Mountain-Pacific group west of the Colo-

rado common points. This Commission is not prepared to say

that the evidence presented to it justified such an interpretation,

especially as applied to the fixing of rates as permanent charges

for transportation within the state of Colorado, and particu-

larly is this true as applied to certain commodity rates. There-

fore the Commission would again emphasize the fact that intra-

state rates may be made the subject of further investigation and

adjustment as the exigencies of the respective cases may require

when the same are made to appear unequal or unjust in their

application.

Heretofore the carriers have justified their failure to render

adequate and efficient service through lack of revenue, and the

rates and fares hereinafter permitted are authorized in the ex-

pectation that the carriers shall hereafter render adequate and

efficient service within the state of Colorado.

Considering the record as a whole the Commission finds that

the expenses of the applicants in operating their lines have been

largely increased by increasing cost of materials and supplies

and by advances in wages now effective, and that unless prompt

relief is granted the carriers will be seriously embarrassed in

providing funds with which to operate their lines; that charges

for freight service, including switching and other special service

now in force within this state, are insufficient and the increases
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hereby authorized are fair, just and reasonable temporarily to
meet the emergencies and needs of the carriers; that for the pur-
poses of this order the rates and fares hereinafter authorized are
just and reasonable temporary rates and are fair to the public
and to the applicants and intervenors, and they are therefore
authorized to go into effect subject to such readjustment as actual
experience may prove to be necessary.
In promulgating this order the conditions under which it is

made must be kept constantly in mind, to the end that injustice
may not be done the commerce of the state; and this idea can be
no better expressed than in the language of the Interstate Com-
merce Commission on pages 255 and 256 of its Report in Docket
Ex parte No. 74, which reads as follows:
"Most of the factors with which we are dealing are constantly

changing. It is impossible to forecast with any degree of cer-
tainty what the volume of traffic will be. The general price
level is changing from month to month and from day to day.
It is impracticable at this time to adjust all of the (intrastate)

rates on individual commodities. The rates to be established on

the basis hereinbefore approved must necessarily be subject to

such readjustments as the facts may warrant. It is conceded by

the carriers that readjustments will be necessary. It is expected

that shippers will take these matters up in the first instance with

the carriers, and the latter will be expected to deal promptly and

effectively therewith, to the end that necessary readjustments

may be made in as many instances as practicable without ap-

peal to us."

ORDER.

IT IS THEREFORE ORDERED, That the applicants, Atchison,

Topeka & Santa Fe Railway Company, Chicago, Burlington &

Quincy Railroad Company, The Chicago, Rock Island & Pacific

Railway Company, The Colorado & Southern Railway Company,

The Cripple Creek & Colorado Springs Railroad Company, A.

R. Baldwin, receiver for the property of The Denver & Rio

Grande Railroad Company, W. R. Freeman and C. Boettcher,

receivers for the property of The Denver & Salt Lake Railroad

Company, Missouri Pacific Railroad Company, Union Pacific
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Railroad Company, The Rio Grande Southern Railroad Com-

pany, The Denver & Intermountain Railroad Company, The

Colorado & Southeastern Railroad Company, The Great Western

Railway Company, The San Luis Central Railroad Company,

and The Colorado, Wyoming & Eastern Railway Company, and

the intervenors, The San Luis Southern Railway Company, The

Colorado-Kansas Railway Company and The Midland Terminal

Railway Company, be and they are hereby authorized to make

effective upon September 1, 1920, by the giving of not less than

one day's notice to the Commission and to the public, by filing

and posting in the manner prescribed in the Public Utilities Act,

schedules of rates constructed in accordance with those herein-

after set forth and including the increases hereinafter specified.

The rates herein authorized shall continue in effect until the

further order of the Commission, with the right hereby expressly

reserved to modify the same upon its own motion or upon the

application or complaint of any permn or party in interest.

IT IS FURTHER ORDERED, That applicants or intervenors shall

not be permitted to file any rates in accordance with the author-

ity herein granted to take effect at a later date than October 15,

1920.

IT IS FURTHER ORDERED, That increase in rates shall be as fol-

lows:

1. In passenger fares, an increase of 20 per cent. A sur-

charge upon passengers in sleeping and parlor cars amounting

to 50 per cent of the charge for space in such cars; such charge

to be collected in connection with the charge for space, and to

accrue to the rail carriers temporarily until the further order

of the Commission.

2. In excess baggage rates an increase of 20 per cent, pro-

vided that where stated as a percentage of or dependent upon

passenger fares, the increase in the latter will automatically

effect the increase in the excess baggage charges.

3. An increase of 35 per cent on freight rates upon intrastate

traffic in that territory in the state of Colorado lying on and east

of the line determined by the Interstate Commerce Commission

from Cheyenne, Wyoming, running southward through Denver,
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Colorado Springs, Pueblo and Trinidad, then following the line

of the Atchison, Topeka & Santa Fe Railway through Raton and

Las Vegas, N. M.; an increase of 25 per cent on freight rates

upon intrastate traffic in that territory in Colorado lying west

of said line; an increase of 331/3 per cent on through freight rates

applying from one territory into the other, until the further

order of the Commission, subject to readjustment as hereinbefore

stated.

4. The rates or charges for switching, transit, weighing,

diversion, reconsignment, storage (not including track storage)

and transfer where carriers provide separate charges against

shippers for such service, shall be increased the same percent-

ages as applied to freight rate increase and should be determined

by the percentage applicable in the group where the service is

performed. When tariffs now provide for the absorption by one

carrier of another carrier's charges in specific amounts, such ab-

sorptions should be revised in harmony with the increases here-

in authorized.

5. IT IS FURTHER ORDERED, That for lack of evidence the ap-

plication for advance in rates for transportation of milk and

cream on passenger trains be and it is hereby denied.

6. IT IS FURTHER ORDERED, That the minimum charge per

shipment for less than carload traffic, the minimum charge per

car on carload traffic applicable to line haul movements, the

minimum class rates, and the charges for other special services

not enumerated herein, shall not be increased.

IT Is FURTHER ORDERED, That for the reasons as stated in the

report of the Interstate Commerce Commission, the provisions

of this order shall be applicable to the original applicants and

intervenors herein.

IT Is FURTHER ORDERED, That in order to simplify tariff publi-

cations, the applicants and intervenors are hereby authorized to

file increase of rates authorized in blanket supplements, when

found expedient, to the same extent that said carriers and inter-

venors have been authorized to depart from similar tariffs and

regulations prescribed by the Interstate Commerce Commission

in its order in Docket No. Ex parte 74, dated July 29, 1920.
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Fr Is FURTHER ORDERED, That in computing and applying all

increased rates authorized herein, fractions will be treated as

follows:

Where rates are stated in amounts per 100 pounds or any other

unit, except as provided in the succeeding paragraph, fractions

of less than one-fourth of a cent will be omitted. Fractions of

one-fourth of a cent or greater but less than three-fourths of a

cent will be stated as one-half cent. Fractions of three-fourths

of a cent or greater will be increased to the next whole cent. This

rule will also be followed in computing passenger fares.

Where rates are stated in dollars per carload, including

articles moving on their own wheels, when not stated in amounts

per 100 pounds or per ton, amounts of less than 25 cents will be

dropped. Amounts of 25 cents or more but less than 75 cents

will be stated as 50 cents. Amounts of 75 cents or more but less

than one dollar will be raised to the next dollar.

RE W. R. FREEMAN AND C. BOETTCHER, Receivers,

THE DENVER & SALT LAKE RAILROAD COMPANY.

[Application No. 108. Decision No. 356.]

Rates—Increases allowed.
Receivers of The Denver & Salt Lake Railroad Co. author-

ized to make increases in rates in addition to those authorized
in Application 91.

[August 30, 1920.]

Appearances: Charles R. Brock and Elmer L. Brock, for the

applicants.

STATEMENT.

By the Commission: The application herein was filed August
14, 1920, and alleges substantially as follows:

That applicants joined in the general petition of the railroads
in the state of Colorado, which was designated as Application
No. 91, for a general increase in rates in conformity with such
increases as might be made by the Interstate Commerce Commis-
sion. That at the time of said application, and at all times prior
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thereto, applicants' railroad had been included in what was
designated the Western .group of railroads, and petitioners
assumed that the increases awarded to the roads in Western
Classification Territory would be in all respects uniform; that
petitioners were surprised that the Interstate Commerce Com-
mission by its order in case Ex Parte 74 created a new group as
the Mountain-Pacific group, and that in said order there was
established an increase of 35 per cent to accrue to railroads on
and east of the Colorado common point line, and 25 per cent to
carriers in the Mountain group and west of the Colorado common
points. That petitioners' railroad lies wholly in the Mountain-
Pacific group, which the Interstate Commerce Commission found
to be in a more prosperous condition than the roads operating
in the Western group.

That the adoption by this Commission of a 25 per cent increase
in state rates to accrue to petitioners' road will necessarily oper-
ate as a disastrous discrimination against petitioners; that to
enable petitioners to continue the operation of said road, and to
pay the necessary operating expenses incident thereto, and with-
out receiving any net return whatever, it is necessary for them
to have at least as high a rate of increase as that granted to
carriers in the Western group.

That no Pullman cars are transported on petitioners' line of
railroad; that there are no milk or cream rates to be increased,
and that the road of petitioners extends from Denver, Colorado,
to the town of Craig, in said state of Colorado, and has no west-
ern connections whatever. That for the period beginning July
1, 1918, to June 30, 1920, inclusive, a deficit resulted from the
operation of the road of petitioners in excess of two and one-
half million dollars. That the application of a 35 per cent in-
crease upon all intrastate freight rates to the same amount of
business transacted during the calendar year 1919, with all other
increases allowed by the Interstate Commerce Commission, would
still result in a deficit of more than eight hundred thousand
dollars.

Petitioners pray that in addition to the relief prayed for by
them in Application No. 91, a further increase upon freight
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traffic be allowed, so as to give petitioners the same total increase

thereon as provided by the Interstate Commerce Commission

in application Ex Parte 74 upon freight in Western Classifica-
tion Territory, or, in other words, that they be allowed such in-
crease in freight rates in this proceeding as will, when added to
any increase allowed to petitioners under Application No. 91,
equal 35 per cent upon all existing intrastate freight rates.
A hearing was held by the Commission in its hearing room,

State Capitol, Denver, on August 27, 1920, in the above entitled

application.

The Commission, in its order in Application No. 91, provided

for an increase of 25 per cent on all existing intrastate freight

rates, and the same will accrue to petitioners' road.

At the time of the hearing there were introduced in evidence

from the towns of Craig and Steamboat Springs resolutions

recommending the proposed increases and assenting to the same.

The testimony discloses that about 85 per cent of all the traffic

of this road is the carrying of coal. There was filed with the

Commission a petition signed, as the evidence discloses, by the

producers of over 90 per cent of the coal along this line asking

the Commission to allow the increases as applied for by peti-

tioners. The Commission also received a telegram from the

Chairman and Secretary of the District Commercial Club of
the Town of Kremmling, which opposed the granting of the pro-
posed increases.
The application of petitioners is that its rates, both local and

joint, should be increased to the extent of 35 per cent. It ap-
pears to the Commission that many of the reasons actuating the
Interstate Commerce Commission in allowing a smaller increase
to the roads in the Mountain-Pacific group than in the Western
group are not at all applicable to the Denver & Salt Lake Rail-
road. It has no western connections, carries no Pullman ears,
and has no milk or cream rates. The increase allowed to the ap-
plicant company in the order in Application No. 91 on switch-
ing rates will result in no increase in revenue to the Denver &
Salt Lake Railroad. The record in this case establishes fully
the necessity for a further increase in the rates of petitioners'
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road and the Commission finds that the difficulties encountered

in the operation of this road, as well as its financial condition,
warrants such increase; in fact, the serious question for the Com-

mission to decide is whether the receivers will be able to con-
tinue operation at all, even on the basis of the increase in rates
sought in this application.

The testimony discloses that the result of the operation of this
road from July 1, 1918, to June 30, 1920, as certified to the
Interstate Commerce Commission, was that the road failed by
$2,531,227.47 in meeting its operating expenses. The testimony
of the auditor of the Denver & Salt Lake Railroad is to the effect

that if the full increases applied for are granted by this Com-

mission, based upon the result of the business of the road for

the year 1919, there would still be a deficit of $843,167.00 in
operating expenses.

The record is full and complete as a basis for the finding of

the necessity for this increase. The road is now in the hands of

receivers and, while the record is sufficient to establish the facts

as found by the Commission, the Commission has full informa-

tion or knowledge of the condition of this road, of the difficulties

of its operation, the high altitudes, long snow blockades, and that

it traverses a sparsely settled country.

ORDER.

IT IS THEREFORE ORDERED, That the Receivers of The Denver

& Salt Lake Railroad Company be, and they are hereby, author-

ized to increase, in addition to the increases authorized by order

of this Commission in Application No. 91, all rates on freight

traffic having origin and destination in the state of Colorado, as

follows:

Ten per cent of the rates on all local shipments and 1% per

cent upon all traffic moving under joint rates published in tariffs

issued by the Denver & Salt Lake Railroad and filed with this

Commission. The increases herein authorized shall not, together

with the increases authorized in Application No. 91, exceed 35

per cent of the rates in effect on the date of this order.

The rates or charges for switching, transit, diversion, weigh-
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ing, reconsignment and storage shall be increased the same per-

centage as applied to freight rate increases.

IT IS FURTHER ORDERED, That said increase of 1% per cent

on said joint rates shall accrue entirely to the Receivers of The

Denver & Salt Lake Railroad Company.

The increases herein approved may be made effective upon

not less than one day's notice to the Commission and to the

general public.

RE ATCHISON, TOPEKA & SANTA FE RAILWAY

COMPANY.

[Application No. 91. Decision No. 358.1

Rates—Fractions of a cent—Disposition.
1. Atchison, Topeka & Santa Fe Ry. Co. et al. ordered in

computing passenger fares to waive and omit fraction of one-half
cent or less and to collect whole cent where fraction is more

than a half.

Rates—Passenger tickets sold—Dishonor and redemption.
2. Atchison, Topeka & Santa Fe Ry. Co. et al. denied au-

thority to dishonor and redeem after Sept. 1, 1920, round trip

tickets sold but not used prior to that date.

[August 31, 1920.1

STATEMENT.

By the Commission: On August 30, 1920, an application was

filed by the parties in the above proceeding for an order per-

mitting them to establish the following rules and regulations,

applicable to passenger traffic between points in Colorado:

"I. Where fractions occur in passenger rates, fares and

charges, enough is to be added to make the fare end in full cent.

"II. Round trip tickets sold prior to September 1, 1920,

upon which passage has not commenced by that date, will not

be honored for passage on or after September 1, 1920, but will

be redeemed at fare paid therefor."
Applicants contend that it is impracticable to make a pas-

senger fare end in one-half cent in conformity with that part

of the Commission's order in Application No. 91 which provided
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that: "Where rates are stated in amounts per 100 pounds or
any other unit, except as provided in the succeeding paragraph,
fractions of less than one-fourth of a cent will be omitted. Frac-
tions of one-fourth of a cent or greater but less than three-
fourths of a cent will be stated as one-half cent. Fractions of
three-fourths of a cent or greater will be increased to the next
whole cent. This rule will also be followed in computing pas-
senger fares." And the carriers ask that in all cases when com-
puting passenger fares, enough be added to make the fare end
in full cent. A fairer method, and one that is practicable, in
computing fares ending in fractions, is to omit fractions of one-
half cent or less, and to add the full cent when fraction amounts
to more than one-half cent.
In support of their request for permission to establish the

rule designated Rule II above, the applicants state that "It is
deemed desirable to have tariffs quoting intrastate fares in con-
formity with those quoting interstate fares."
In all probability there are not many round trip tickets now

outstanding as pertains to intrastate traffic, and to sanction the
rule asked for within this state, would probably result in great
inconvenience to such purchasers, and we think it but fair to
the traveling public that the carriers be required to carry out
all passenger contracts regardless of the date the same were
issued.

ORDER.

IT IS THEREFORE ORDERED, That that part of the Commis-
sion's order in this cause providing for the disposition of frac-
tions in computing rates and fares be, and the same is, hereby
amended to read as follows:

"Where rates are stated in amounts per 100 pounds or any
other unit, except as provided in the succeeding paragraph, frac-
tions of less than one-fourth of a cent will be omitted. Fractions
of one-fourth of a cent or greater but less than three-fourths of
a cent will be stated as one-half cent. Fractions of three-fourths
of a cent or greater will be increased to the next whole cent.
The rule in computing passenger fares to be followed will be
that when such computation results in one-half cent or less the
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fraction of a cent thus derived shall be omitted, and when such

computation results in more than one-half cent but less than a

whole cent the fraction thus derived shall be increased to the

next whole cent."

IT Is FURTHER ORDERED, That the application for permission

to establish a rule providing that round trip tickets sold prior

to September 1, 1920, upon which passage has not been com-

menced by that date, shall not be honored for paasage on or

after September 1, 1920, but instead will be redeemed at the

fare paid therefor, be, and the same is hereby, denied.

RE TRINIDAD ELECTRIC TRANSMISSION RAILWAY.

[Application No. 85. Decision No. 360.]

Return—Reasonableness as a whole—Different departments of utility.

1. The expenses and earnings of the street railway depart-
ment of a utility, also operating electric and gas departments,
must be considered separately, although the utility has been
granted valuable franchises and street lighting contracts upon the
understanding that the car lines should not be operated at a
profit for some time, and the return of the company as a whole
is reasonable.

Service—Street railways—Abandonment—Liability for paving.

2. The fact that a street railway company will be com-
pelled to spend a large sum for paving a street is of slight ma-
teriality upon the question of the right of the company to aban-
don service upon the street, since the expense of paving is not a
continuous expense.

Service—Street railways—Abandonment.

3. A street railway company was refused permission to
abandon a certain line where it appeared that the company
would save only about $500 or $600 per annum thereby, and the
passengers accommodated by the line would have to walk ap-
proximately one-half the distance to their place of business in
order to reach another line.

[September 8, 1920.]

Appearances: E. E. Whitted, Esq., and James McKeough,

Esq., for Applicant; Henry Hunter, Esq., for the City of

Trinidad.
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STATEMENT.

By the Commission: The application was filed herein May

10, 1920, and recites substantially that the applicant is engaged,

among other things, in the operation of a street railway in the

city of Trinidad, Colorado; that for a considerable period of

time it has operated said railway across the Las Animas River

on Commercial Street, thence along Pine Street to the junction

of Pine and San Juan streets; that there is practically no busi-

ness derived from the operation of said street railway line along

Pine Street and there is no necessity for a further continuance

of said operation; that it is practicable for applicant, by op-

erating the line on Arizona Avenue, Baca Street, San Juan

Street, Stonewall Street and Main Street to serve the public in

a satisfactory way, and that it is the opinion of applicant that

the public can better be served by abandoning the line on Pine

Street and rerouting the cars along Arizona, Baca and San

Juan Streets, and thence across the Las Animas River to Main

Street into said city; that the maintenance of the track on Pine

Street is a useless expense and economic loss and that the grade

of the line runs from 1 per cent to 6.5 per cent, making it a

dangerous line to operate. Applicant prays that the Commis-

sion order the abandonment of all service over said line from

Arizona Street to San Juan Street and that applicant be per-

mitted to take up its track thereon.

On May 24, 1920, the city of Trinidad filed its answer to

the application, in which it alleges substantially as follows: It

admits the operation of said street railway system and alleges

that predecessors in interest of applicant herein under a fran-

chise passed by the city council of the city of Trinidad, were

granted for the term of fifty years the exclusive right to main-

tain and operate within the city of Trinidad a street railway

system over and along the streets in said application mentioned;

that under and by virtue of the agreements and covenants in

said franchise contained, it became the duty of the predecessors

in interest of applicant herein, or its assigns, to run and operate

cars over the lines and between the points designated in said

franchise; that said applicant is, among other things, the owner
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and engaged in the operation of a street railway line in the

city of Trinidad; that in addition to, and as a part of its street

railway system, it owns and operates interurban lines extend-

ing from said city to outlying towns and coal mining camps,

which said lines are connected with and form a part of a gen-

eral system operated by applicant as a whole, and are in no

sense separate or independent lines or branches; that said ap-

plicant operates these lines and all of said branches as one sys-

tem under one general government and control, using in said

city the same tracks, cars and employees; that that part of said

system which is employed largely in interurban traffic is also

employed in part in urban traffic and carries passengers within

said city and particularly over the branch or portion of said

line sought to be abandoned; that in addition thereto said lines

are employed and used as one system in carrying freight, bag-

gage, express and United States mail; that applicant became

the owner and possessor of these valuable rights and privileges
through mesne transfers, conveyances and assignments and is

now exercising all the rights and privileges pertaining thereto;

that applicant has not surrendered, nor does it intend to sur-

render, its franchise nor any of its rights and privileges thereto;

that said railway system and particularly that part sought to be

abandoned has become a necessity to accommodate the inhabi-

tants of the city of Trinidad, and the abandonment would cause

great inconvenience and hardship upon the inhabitants of the

city; that the street occupied by that portion of the line sought

to be abandoned is a part of the paving district of said city;

that by the terms of the franchise heretofore mentioned appli-

cant covenanted and agreed to stand the expense of paving be-

tween the rails and two feet on each side thereof along said

street railway system; that the city has made preliminary sur-

veys, plans and specifications, including the grading and pav-

ing to be done by said applicant; that applicant seeks to aban-

don said line for no other reason or purpose than to avoid the

assessment and payment of its share of the improvement which

is being carried forward.

A stipulation was filed with the Commission containing eer-
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tam n facts to be considered as a part of the testimony in the
ease, the same being signed by the applicant and protestant.
In the stipulation the main facts of interest agreed upon herein
are that the city of Trinidad granted the predecessors of appli-
cant the exclusive right for the term of fifty years to maintain
and operate a street railway system over and along the streets
in said application mentioned, more particularly Pine Street;
that the said franchise contained the following section:

"Section 4. It is hereby understood and agreed that the city
of Trinidad in granting this right of way and franchise, ex-
pressly reserved the right to pave and macadamize and improve

all or every one of said streets, etc.; that the right is hereby
reserved by the city of Trinidad to order any paving or macad-
amizing or other improvements between the rails of said track

and for two feet on either side thereof, to be done at the same
time and in the same manner and of the same material by as-
sessment, as other improvements may be done under general

contract for the improvement of any street over and across

which the right to construct said railroad is hereby granted.
The grantee of this franchise shall pay for macadamizing or

paving said roads between the rails and for two feet on either

side thereof, with the same material as the city uses on the

streets over which said road runs, respectively, and keep the

same continually in repair, flush with streets; and provide with

suitable crossings and to make the roadbed at all times conform

to the established grade of the street, all repairs and grading to
be made under the instructions and to the satisfaction of the
city engineer of the city of Trinidad; said grantee shall have
the right to excavate and remove portions of said streets neces-
sary to properly construct and operate said railroad."

All the parties were duly notified and a hearing was held in
the city hall, Trinidad, on June 17, 1920, at 10 o'clock A. M.
The evidence discloses that the lines of the Trinidad Electric
Transmission Railway and Gas Company are operated as both
urban and interurban lines. The interurban lines enter the city
from the west. The line from the junction of Stonewall Avenue

and San Juan Street continues north on San Juan Street to
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Pine Street, which is the west end of the Pine Street line that
is proposed to be abandoned and where the Pine Street line
branches off. The main line, however, continues north on San

Juan Street three blocks to Baca Street, thence east on Baca
Street five blocks to Arizona Avenue, thence west again on Ari-
zona Avenue four blocks to the junction of Arizona Avenue and

lower Pine Street. This point is also the east end of the Pine

Street line which is proposed to be abandoned. The main line

from there continues up Commercial Street, one of the main
business streets of the city. It will be observed that the Pine
Street line, which is proposed to be abandoned, is a cutoff ex-

tending from San Juan and Pine Streets to Arizona and Pine

Streets, saving about half the distance in reaching the junction

of Arizona and Pine Streets, before entering the business section.

This cutoff is about 3,000 ft. in length and runs through a
thickly populated section of the north side of the city of Trini-

dad. If the line is abandoned the patrons living along Pine

Street, in order to reach the business section by street car, would

be compelled to walk three or four blocks north to Baca Street,

or four or five blocks south to Stonewall Avenue, which in many

instances would be as much as half the distance they would be

compelled to travel if they walked all the way into the business

section. The evidence shows that interurban cars now entering

the city use the Pine Street cutoff to reach the. center of the

business section, but that if the Pine Street line were abandoned

the cars could be rerouted around by Baca Street with practi-

cally no added expense.

The evidence is conflicting as to the number of passengers that

originate on Pine Street destined for the business section, the

company contending that they are very few. However, a num-

ber of witnesses in their testimony strenuously protested that

it would be a great inconvenience to them, and that rather than

walk to the other lines, they would prefer to walk all the way

down town. The evidence which has the greatest force with the

Commission, and which has not been contradicted by the pro-

testant, is to the effect that the street car system as a whole is

now being operated at a loss of approximately $9,000 annually.
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It is vigorously contended by protestant that when the present

franchise was granted to the company, both the citizens and
the company understood the car lines could not be operated at
a profit for some time, and that for this reason valuable rights
of way and valuable and liberal city lighting contracts were
entered into by the citizens and the city with the company, which
have all been carried out, and that with these valuable contracts
the company as a whole, including electric, gas and street car
service, is earning a reasonable return on its investment. The

financial condition of the company as a whole, including gas

and electric operations, not being in issue in this case, no evi-
dence was introduced thereon. Unfortunately for this conten-
tion of the protestant, while it may be a reasonable and equit-
able contention, the Public Utilities Act requires that each pub-
lic utility, such as electric, gas and street car service, as to
earnings and expense, must be dealt with separately, so far as
a return on the investment in each utility is concerned. A rea-
sonable return must be allowed by the Commission on each
investment.

The reason for this law becomes apparent. For instance, if
it were otherwise, a user of electricity might be required to pay
more for electricity than it is worth, to the end that the expense
of car service might be met, when in fact he might never use
the ear lines. The law contemplates that rates for electricity
shall be no higher than will pay the cost of operation, maintain
and produce a reasonable return on the electric investment,
while on the other hand, a user of street car service shall pay
rates sufficient to pay the cost of operation and maintain and
pay a return on the investment in this branch of the service.

The testimony of the applicant went into detail as to the
manner of charging to the street car system its proper share of
the expense of operating the system as a whole, including the
manner of charging the street car company with electricity at
cost of production for operating its cars. The earnings and ex-
penses of the street car company as a whole is before the Com-
mission in a detailed statement, and it is apparent that the

1 
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street car system is being operated at a considerable loss to the
company at the present rate of fare.

Considerable testimony was introduced to show that a plan
for paving the street occupied by the Pine Street line is under
way and that if the company is not allowed to abandon this
line it will be compelled to expend a large sum in paving, as
provided in its franchise. The Commission does not consider
this evidence material, except as it imposes an added expense
upon the operation of the street car lines which are now being
operated at a loss. However, this item of paving would not be
a continuing charge upon the operating expenses for the fu-
ture, and the company is not asking to discontinue the whole
system. If the Pine Street line, however, were discontinued and
the patrons using this line were to continue to ride on the other
lines, the cost of operation of this line would be saved. However,
the testimony of the company is to the effect that if the Pine
Street line is abandoned, the only saving of expense to the com-
pany outside of the cost of paving would be the cost of main-
tenance of this line, which would amount to $500 or $600 per
year; that there would be no saving in the cost of operation.
Conceding the estimate of the cost of maintenance of the Pine
Street line to be correct, this would be a comparatively small
saving to the company compared with the inconvenience to the
patrons along Pine Street and as compared to the total loss of
operation of approximately $9,000 per annum.

After considering all the testimony, the Commission is of the
opinion that it should not grant the application for permission
to abandon the Pine Street line; that to grant the application
would not give the company permanent relief from the condi-
tion in which it finds itself, nor relief commensurate with the
injury to patrons along this line. The only real and permanent
relief must come through additional earnings to the company
in operating its car system. It has been heretofore announced
by the Commission, and recently has been affirmed by our Su-
preme Court, that before permission to abandon shall be granted
a common carrier, it must prove to the Commission that after
a fair trial its property is unable to earn its legitimate operat-

Jai
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ing expenses, and that an increase in rates commensurate with

the value of the service, if permitted by the Commission, will

not increase the revenue of the utility sufficient to meet its legiti-

mate operating expense. App. of the D. B. & W. R. R. Co. to

Discontinue Service. 5 Colo. P. Ti. C. 54. Decision No. 149;
also, In Re Denver, Laramie & Northern Railroad Co., 4 Colo.
P. U. C. 316; also App. 59, Application of Durango Railway &

Realty Co., to Discontinue Service.

While in these cases the application was for the discontinu-
ance of the whole line or system, the case under consideration

involves the same principle, as the main reason advanced by the

applicant for a discontinuance as disclosed by the evidence is

the inability of the company with its present earnings to meet
the legitimate operating expenses of its street car service. There

may be other reasons for allowing the discontinuance of a branch
or part of a system in a case where the whole system is not pay-
ing its legitimate operating expenses, when such abandonment

might save the balance of the system, but in this instance the

discontinuance would have very little effect, according to the

company's own testimony, in relieving it from its present em-

barrassment, other than to escape the cost of paving. The item
of paving is a serious item, and in the opinion of the Commis-

sion should be given serious consideration by the city authorities,

as the car system is admittedly being operated at a loss. How-

ever, it is not in the nature of such a continuing drain on the

cost of operation as would warrant the abandonment of the

Pine Street line.

From the financial condition of the street car system as dis-

closed by the present record, the abandonment of the Pine Street
line is not as serious a question for the citizens to consider as
the probable ultimate abandonment of the whole street car sys-

tem. In view of this admitted condition, the city authorities

ought to consider carefully any proposed added burdens to be
placed upon the company. The testimony of all the witnesses
for protestant was that there would be no protest on the part
of the patrons to an increase of fares to 7 cents. The record
shows that the company is entitled to this increase and the Corn-
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mission will, by the Company's filing an amended or a new rate

schedule providing for such increase and giving the proper no-

tice as required by law, allow the company to charge a 7 cent
ear fare on its urban lines.

The Commission has read and considered the briefs filed by.
the parties in this cause, and as to the main question raised as
to its jurisdiction to grant the relief asked, it entertains no ques-

tion as to its jurisdiction to grant such relief upon a sufficient
showing. The permission to abandon is refused on the ground
that if granted it would have a comparatively small effect in
decreasing the cost of operation or in insuring a continued
operation of the street car system as a whole.

ORDER.

IT Is THEREFORE ORDERED, That the application of The Trini-
dad Electric Transmission Railway and Gas Company for per-
mission to abandon service over its line of street railway on
Pine Street between Arizona and San Juan Streets in the city
of Trinidad, Colorado, and to abandon and take up its tracks
on Pine Street from State Street to a connection with its line
on San Juan Street, in said city, be and the same is hereby
denied;

Jr Is FURTHER ORDERED, That the applicant company, by ffi-
ing with the Commission an amended or a new schedule of
passenger fares in the manner prescribed in the Public Utilities
Act, may increase its passenger fares on all its urban lines to
seven (7) cents.

RE DURANGO RAILWAY & REALTY COMPANY

[Application No. 59. Decision No. 3661

Return--Reasonableness—Interest--Income.
1. Interest is not a proper item to be deducted from income

In determining the return of a public utility company for rate-
making purposes.

Service—Abandonment—Fear of decreased revenue period.
2. A street railway company, having received valuable

rights and privileges from the public, and having entered upon
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the enjoyment of them, cannot be permitted to cease its activities

upon the mere fear that decreased income will result from an

increase in fare.

Service—Abandonment—Exhaustion of reasonable efforts to continue.

3. A street railway company should not be allowed to aban-

don service where it has not exhausted all reasonable and prac-

ticable means to meet its operating requirements.

[Supplemental Application.]

[October 7, 1920.]

Appearances: A. R. Mollett of Monett & Clements, Durango,

for The Durango Railway and Realty Company.

STATEMENT.

By the Commission: On August 3, 1920, The Durango Rail-

way and Realty Company of Durango, Colorado, filed applica-

tion for permission to discontinue service on its electric street

railway, which extends from a point near the Denver & Rio

Grande passenger depot in Durango through the city of Du-

rango, Brookside Addition and North Durango and to Second

Street in Animas City, comprising nearly two and one-half miles

of track. This application is supplementary to a request for

authority to cease operations filed by the same applicant Octo-

ber 1, 1919, heard at Durango November 8, 1919, and denied

on December 6, 1919. Hearing upon the present application was

held at the hearing room of the Commission in the State Capitol,

Denver, September 17, 1920.

At the original hearing on November 8, 1919, it was shown

that there was a deficit caused by operating expenses exceeding

revenue from fares paid, over a period of several years, but on

account of the opinion of Colorado courts affirming a previous

ruling of this Commission that no public utility should cease

operations until after a trial of higher rates, the Commission

deemed it unwise to allow the abandonment of service until

after a fair trial had been given increased fares. Accordingly

applicant was permitted to increase its cash fares from five to
seven cents, and to sell ten tickets for sixty-five cents.

The evidence now shows that notwithstanding an increase of
two cents in cash fares and an increase of one and one-half



94 REPORTS OF DECISIONS OF

cents for tickets, for the eight months period up to September

1, 1920, the deficit continues. Revenue for this period was $8,-

325.24. Expenditures for the same time were $8,594.72, thus

showing a net loss of $269.48, without any return on the in-

vestment. It is also shown there was a decrease of population

in Durango of about 500 during the last ten years.

The entire force of operatives of applicant consists of four

motormen and a superintendent, all working for meagre wages.

The Superintendent receives but $75.00 per month, while the

motormen are paid only 42c per hour, and even then have

left part of their pay with the company to assist in the opera-

tion of the road. The testimony shows that 2,000 ties would

have to be procured next year at a cost of $3,200.00. As there

are no funds available, this would be impossible of accomplish-

ment. Had the ties been supplied this year as actually needed,

and a broken axle replaced on one of the cars, the total deficit

for the eight months to September 1 of the present year would

have been $1,869.48. Sixty thousand dollars was originally spent

in building and equipping this line. The owners offered to sell

it to the city of Durango for $25,000, but the proposition was

not accepted.

The property is now assessed at $13,000. A reasonable return

on this would be about 6 per cent. Although great depreciation

has taken place in the property, none has ever been charged off,

and no return has been possible on the investment during the

last eight months. On the contrary there is a deficit.

The condition of the tracks in 1914 was such that in the in-

terest of safety of travel a fifteen-minute service had to be

abandoned and a slower twenty-minute service established. This

reduced the speed from ten to seven and one-half miles per hour.

It has been conclusively shown that this utility has been op-
erated with the utmost economy; that if it is to continue to

operate an increase must be granted its employes or the com-

pany will be confronted with a strike of its motormen; that

the increasing use of the automobile is detracting from its earn-

ings; in fact, that this company is confronted with so many

irremediable conditions that it would be manifestly unfair and
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work an unjustifiable hardship on The Durango Railway &

Realty Company for this Commission to insist upon further

operation of said railway. For the reasons stated it is thought

wise that the prayer of the applicant be granted and the com-

pany allowed to discontinue service. After the most careful con-
sideration of all the circumstances surrounding the operation of

the street railway system of The Durango Railway & Realty

Company the Commission therefore finds that said street rail-

way can only be operated at a financial loss.

The testimony discloses that applicant, in the event it is per-

mitted and authorized to discontinue its street railway service,

will surrender its franchise to the city of Durango, remove its

rails, ties and poles from the streets, and place such of the

streets that it operates over in a reasonably safe condition for

use by the public, and that such service is not proposed or de-

sired to be discontinued until after the La Plata County fair

has been held in the early part of October, 1920, as the street

railway accommodates a large number of persons at such time.

According to the testimony, the said fair is to be held and con-

cluded prior to October 9, 1920, and the Commission will sanc-

tion such discontinuance of service only upon the conditions

above stated, to-wit, that applicant will, upon demand of the

proper authorities, surrender its franchise rights to the city of

Durango, and will place the streets of said city over which its

ears and tracks now operate in reasonably good condition for

use by the public, removing all its rails, ties, wires and poles

therefrom all within a reasonable length of time after such

service has been discontinued, as herein allowed and permitted;
and also, that such street car service will be continued in op-

eration till midnight of October 9, 1920, for the accommodation
of patrons of the county fair to be held at the city of Durango

prior to said date.

ORDER.

IT IS THEREFORE ORDERED, That said applicant, The Durango

Railway & Realty Company, be, and it is hereby, authorized
and permitted to discontinue the operation of its street railway
System in the city of Durango and adjoining territory at and
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after midnight of October 9, 1920; it being understood as a

condition of the effectiveness of this order that said applicant

shall within a reasonable time after said date surrender its fran-

chise to the city of Durango, remove all rails, ties, poles, wires

and other obstructions caused by it from the streets of said

city, and leave such streets in a reasonably good and safe con-

dition for the use of the public.

RE CITY OF DURANGO.

[Investigation and Suspension Docket No. 38. Decision No. 370.1

Public utillties—What constitutes public service—City carrying water

for another municipality.

1. A city which carries in its pipe line, from the source of

supply, water belonging to a second municipality, and delivers it

to the latter for distribution to its inhabitants, is not rendering

such a service as is contemplated by the Public Utilities Act, and

subject to the regulations and control of the Commission.

Intercorporate relations—Power of Commission—Joint use of facili-

ties.

2. The provisions of the Public Utilities Act, empowering

the Commission in a proper case to authorize the use of the

conduits and pipes of one utility by another, has no application

to a case where the parties have executed a contract for such use

of the facilities.

Commissions—Powers—Construction and validity of contract.

3. The Commission has no jurisdiction to pass upon the

question of the validity and effect of a contract providing for the

use of the facilities of one utility by another.

Commissions—Powers--Specific enforcement of contract.

4. The Commission has not been granted equitable power

and jurisdiction by any act of the legislature, and consequently

it may properly dismiss, for want of jurisdiction, the proceeding

which seeks the enforcement of the specific performance of a

contract.

Constitutional law—Impairment of contract—Contracts involving pri-

vate service.

5. The principle that the state may by its paramount power,

change rates fixed by contract, has no application to contracts
for the performance of service other than public service, such as,
for instance, a contract for the carrying of water by one munici-
pality for another.

[October 27, 1920.1
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Appearances: Jas. A. Pulliam, for protestant; Messrs. Rus-
sell and Reese, for respondent.

STATEMENT.

By the Commission: This matter comes before the Commis-

sion by virtue of a petition of the city of Durango, filed No-

vember 29, 1919, which sets forth that petitioner is a city of
the second class in La Plata County, Colorado, and that it is

the owner of a system of water works supplying itself and its

inhabitants with water for domestic, irrigation, manufacturing
and other purposes. The petitioner further alleges that from

about February 1, 1909, it has had in effect a schedule of rates

for the use of water as set forth in ordinance No. 469, a copy
of which ordinance is attached to the petition and marked Ex-

hibit "A"; that the city desires to change its present schedule
of rates and adopt a new schedule in lieu thereof to become

effective and in operation January 1, 1920, which proposed

schedule of rates is attached to said petition and marked Ex-

hibit "B."

The petition further alleges that the city desires to change

its water rates for the reason that the old rates do not afford

revenue sufficient to pay expenses of operating and maintain-
ing its water system and to pay interest on its water bonds;

further, that the revenue derived by petitioner from the old

schedule of rates amounts to about $22,000.00 per annum, while

it is stated that operating and maintenance expenses of the sys-

tem and interest charges upon the water bonds amount to more

than $30,000.00 per annum.

The petition further alleges that the old rates are in some

cases too high and in others too low for the service rendered,

and that the petitioner has endeavored to remedy the inequality,
as well as the providing for more revenue, in the new schedule
of rates. The prayer is for permission for the new schedule of

rates to become effective and in operation on and from Janu-
ary 1, 1920.

Upon the filing of said petition, notice thereof was given to
the users of water from said water system by publication in the
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newspapers of Durango and in the usual and customary meth-
ods, that if objections or complaints were not made by the water
users, the new schedule of water rates proposed would be al-
lowed and become effective January 1, 1910, in accordance with
the prayer of said petition.

'On December 19, 1919, there was filed with the Commission
a protest by the town of Animas City, Colorado, which protest
alleges the incorporate capacity of the town of Animas City
and of the city of Durango, and that the town of Animas City
is adjacent to and joins the city of Durango, and that protestant
has constructed a water system at a cost of $25,000.00, and has
issued water bonds of said town for such amount, which bonds
are outstanding.

Protestant further alleges that it is the owner of water and
water rights out of the Florida River in La Plata County, Colo-
rado, of three-fourths of one cubic foot per second of time under
three separate priorities. It is further alleged that the point
of diversion of the water rights of the respondent, the city of
Durango, and said protestant, town of Animas City, in and
to the water of said Florida River is at an identical point on
the west bank of the river, and that for the purpose of carrying
and distributing to the town and its inhabitants the water of
Animas City to a point on the pipe line of the city of Durango,
the said city under date of August 16, 1910, made and entered
into an agreement with the said town to carry said water through
its pipe line, and the protest sets forth said contract and agree-
ment in full in the sixth paragraph thereof.

Said contract so entered into states that the town of Animas
City is the owner of a water right and priority to the use of
water of the Florida River in a quantity sufficient to supply
said town and its inhabitants with water, and that there is no
means of carrying the water of said town from said river to
Animas City, and that the town desired to carry its water
through the pipe line owned by the city of Durango to what is
known as the upper reservoir on the mesa above said town.
The contract aforesaid was entered into upon authority of a
resolution attached thereto and made a part thereof. The con-
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tract also provides that said town may have turned into the
pipe line of said city at the headgate on the Florida River

whatever is owned by the town of the water of the Florida
River as is necessary to supply said town and its inhabitants
with water for irrigation, fire and domestic uses; that the town
is to take the necessary steps to authorize whatever officer may
be charged with the duty of apportioning the water of Florida
River under the law to turn the water belonging to the town
into said headgate, and that the city of Durango shall not be
liable in any event for a failure of said water officer to turn
said water into said headgate. The contract provides that Ani-
mas City at its own expense shall take said water from the
pipe line at some point agreed upon by the water committee
of Durango and the board of trustees of Animas City, such point
to be above the lower reservoir of said city, and the town shall
be at the whole expense of tapping said pipe line and carrying
its water from the pipe line to the town and its inhabitants,
and that the town shall, at its own expense, procure and place
at such point at or near where the town takes its water from
said pipe line, a water meter of such kind and size as may be
selected by said city, through which to measure the water car-
ried by said pipe line for said town.

It is further agreed that the town shall pay the city for
carrying the said water at the rate of 3c per thousand gallons
for the amount carried, as measured by said water meter, pay-
ment to be made quarterly; and it is agreed that the water
meter shall be under the control of the city and that the read-
ings of the meter to determine the amount of water carried to
said town shall be made by the water superintendent of said
city, and that said town shall exercise no jurisdiction or control,
over said water meter whatever.

The sixth paragraph of the contract further safeguards the
city from liability for failure to carry the water of said town
on account of any leakage, seepage through or by said pipe
line or other matters pertaining to the damage of the pipe line,
whereby it is made necessary to cut off the water from the pipe
line in order to rebuild or repair the same. The same para.-
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graph provides in substance that if at any time the pipe line,

should prove to be of insufficient size to carry all water needed

by the city, as well as the water of said town, the city shall

have the right to the use of the town's space in said pipe line

for carrying the city's water supply, and in that event, the

amount of water to be delivered to the town shall be determined

by a board of arbitration chosen as therein specified.

The eighth paragraph of the contract expressly disclaims the

sale of water or any agreement of Durango to sell water to

Animas City, and only agrees to carry such water belonging to

Animas City as Animas City may have a right to have turned

into Durango's pipe line under said agreement; and the ninth

paragraph prevents the town from claiming any right to any

of the water or priority of said city as they then existed. The

tenth paragraph of the contract sets forth the duty of the city

as to the carriage of the town's water from the headgate to

the water meter, and the eleventh paragraph provides that the

city shall have the right to the use of the pipe lines of said town

free of expense in case of necessity or emergency.

The twelfth paragraph provides that unless the carriage charge

made to said town is paid promptly, and if said town fails to

pay such charges for two successive quarters, then the city

shall have the right, without notice, to terminate the agreement,

to turn off the water at the meter and refuse longer to carry

the same. The thirteenth paragraph fixes the term of the agree-

ment for a period of twenty years from its date.

There are many other features in the contract, but the fore-

going are the important and salient ones with respect to the

matter in controversy.

The seventh and eighth paragraphs of the protest of Animas

City allege that the city of Durango by virtue of ordinance

No. 565, adopted and approved December 2, 1919, abrogates

and sets aside the foregoing contract and seeks to compel pro-

testant town to pay a charge for the carrying of its water in an

amount equal to one-half of the meter rates to be paid by the

water users of the city of Durango: that said rate fixed in ordi-

nance No. 565 as applied to the charge for carrying the water
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of said town is excessive and burdensome, and if allowed to be

put into effect by said city will work great hardship and dam-

age to water users in the said town.

The protestant asks that the respondent be required to live up

to and perform the terms and conditions of the aforesaid con-

tract, and to carry the water of said town at the price or charge

fixed in said contract, to-wit: 3 cents per thousand gallons, based

upon the amount carried as indicated by said water meter.

On December 22, 1919, the respondent filed its answer which

admits the allegations of the first and second paragraphs of the

protest; admits that protestant is the owner of water rights it

claims out of the Florida River, and admits that the point of

diversion of the water rights of the town and city are the same;

admits said town joins the city of Durango, and admits said

town owns a water system costing $25,000.00, and further admits

the entering into by said city and said town of the contract

set forth in the sixth paragraph of the protest hereinabove re-

ferred to. Respondent city also admits the passage of ordinance

No. 565 by the city of Durango on December 16, 1919, whereby

the charges proposed to be imposed upon protestant town for

the carrying of said town's water through the pipe line of the

city are fixed as one-half the meter rates set forth in ordinance

No. 565 to be paid by water users in the city of Durango.

Respondent denies the rates attempted to be fixed by the city

of Durango in ordinance No. 565 are excessive and burdensome,

or that it will work any hardship or damage to water users of

protestant, and avers said rates are reasonable and no more than

the town should pay, and that they will not produce sufficient

revenue to pay the city a just proportion of the maintenance

and upkeep of its pipe line used jointly by said city and town.

For a second defense the answer alleges the entering into of

the contract set forth in the sixth paragraph of complainant's

protest, and alleges a further contract entered into by said city

and said town on July 12, 1916, which was to supersede the con-

tract originally entered into in 1910, from July 12, 1916, to and

including May 1, 1919; and that at its expiration the terms of

the original contract of 1910 became and were in full force and
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effect as though the second contract had not been entered into.

The third paragraph alleges that by the terms of the second

contract the city agreed to carry in its pipe line the water of

said town from its headgate on the Florida River to said town,

such water as was necessary for the domestic and other needs

of Animas City; for the sum of $9.00 per month, payment to

be made on or before the 10th day of July, October, January and

April of each year; and further alleges that in event said town

fails to pay promptly for the carriage of said water for two

successive quarters, the city has the right, at its option and

without notice to the town, to terminate the agreement and turn

the water off from said meter and refuse to further carry the

same. It is further alleged that the town has failed to pay any

compensation whatever to the city under the second agreement

since August 12, 1919, and that more than two quarters had

elapsed before ordinance No. 565 was adopted, and more than

two full quarters will have elapsed between then and the time

said ordinance goes into effect, to-wit: January 1, 1920. Re-

spondent city avers that in passing the ordinance it only exer-

cised the rights given it under said contract of August 16,

1910. It alleges that the town by its said failure to make the

payments as required by the contract has forfeited its right to

rely upon the same, and that said contract is now void and of

no effect.

For a third defense it is alleged that the laws of the state of

Colorado and the rules of the Public Utilities Commission of the

state of Colorado supersede and render void any and all con-

tracts between the city of Durango and all persons taking or

using water from the water system of said city, so far as they

conflict with or are discriminatory against said rights; and it

is alleged that the contract of Animas City aforesaid is dis-

criminatory and conflicts with the rights given by the city of

Durango to other water users and the same ought not to be

enforced as against the city of Durango.

On January 8, 1920, protestant filed its replication to the

answer of respondent which alleges that the water rights owned

by the town and said city in the waters of the Florida River
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are amply sufficient to supply both protestant and respondent

with water for domestic and other uses. It admits entering into

the contract of July 12, 1916, but alleges that it has expired,

and was entered into only because of the failure of the meter

to properly register the flow of water. It is further alleged that

the town paid to the city the sum of $27.00 on April 8, 1919,

which is in full payment for carrying the town's water to and

until July 1, 1919; and that by virtue of the contract first

entered into, the city is to furnish the town readings of said

water meter showing the amount of water carried to the town,

and that the city is to furnish the town with statements of the

amount due for carrying its water, but that said city has neg-

lected, failed and refused to furnish said town with the read-

ings of the meter and of the amounts due for carrying its water,

though requested by said town so to do; and that about Octo-

ber 1, 1919, the town made demand, and again on December

27, 1919, demanded that it be furnished a statement showing

the amount due for the carrying of its water, but that respond-

ent has neglected, failed and refused to render any statement to

the town showing the amount due, or to furnish readings of

meter showing the amount carried by the city. Then follows an

allegation that the town is willing, ready and able to pay the

city the sum due for carrying its water, as per the 1910 con-

tract, and alleges that said contract is in full force and effect,

and further that the town has offered to pay the city for carry-

ing the town's water, but that the city has refused and still

refuses to accept payment. It denies that the laws of the state

of Colorado supersede or render void said contract, and denies

that said contract is discriminatory and conflicts with the rights

given by the city of Durango to other water users. Protestant

asks that the defendant carry water to the town of Animas City

as provided for in its said contract.

On December 22, 1919, the Commission entered its order sus-

pending the effective date of the schedule of rates filed by the

city of Durango November 29, 1919, which is designated as said

city's Colo. P. II. C. No. 2 in the following particular only:

As to the meter rates to be charged Animas City set forth in
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maid schedule as follows, "Animas City to be charged 50 per

cent of city rates." In all other respects the schedule of rates

filed by the city on November 29, 1919, became effective Janu-

ary 1, 1920.

The matter was set for hearing at the city of Durango, June

2, 1920, upon due notice to all parties, and was heard upon that

day at the District Court room of the Court House in said city

before Commissioners Anderson and Halderman. Much testi-

mony was submitted at the hearing, a considerable portion of

which, in the view of the matter taken by the Commission, was

and is irrelevant to any issue involved. Subsequently briefs

were filed by the parties in support of their respective conten-

tions.

At the outset, the controversy arose from the filing with the

Commission by the city of Durango of a schedule of rates pro-

posed to be charged for the use of water to the inhabitants of

the respondent city and other users of the Durango water sys-

tem, included among which, from the city's standpoint, is the

town of Animas City; and it was proposed in the schedule to

charge the town of Animas City 50 per cent of the rate charged

metered water users in the city. Subsequently and in April, 1920,

there was filed with the Commission a new schedule of meter

rates which were to supersede those specified in ordinance No.

565, as included in the first schedule filed, the new schedule

being approved by the city under ordinance No. 568, passed by

the city May 18, 1920. In ordinance No. 568 the meter rates

were changed and the rate to Animas City was fixed at 75 per

cent of the rate charged metered water users of the city of

Durango.

From the pleadings, and from the admissions which the testi-

mony fully sustained, it is established that the contract entered

into by the town of Animas City and the city of Durango on

August 16, 1910, as set forth in the sixth paragraph of the

protest of Animas City, provides for the carriage of the water

belonging to Animas City in the pipe line owned by the city

of Durango from the city's headgate to a point on said pipe line

adjacent to the town of Animas City, there to be measured
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through a water meter to Animas City; which said contract was
to continue for a period of twenty years; and for such service
Animas City was to pay at the rate of 3 cents per' thousand
gallons for water carried by Durango in its pipe line to Animas
City.

This being true, the first question that arises is this: Is the
carriage of water by one utility for another utility such a service
as is contemplated in the terms of the Public Utilities Act, so
as to make such service the subject of regulation and control
by the Public Utilities Commission? The testimony discloses,
and in fact it is conceded by all parties, that the water carried
to Animas City through the Durango pipe line is water belong-
ing to Animas Cty, and that provision is made for the measur-
ing of all such water through a measuring meter to Animas
City, the city of Durango having no further control over it. It
then becomes the duty of Animas City to distribute its own
water to its own consumers through its own water distributing
system in such manner as Animas City desires, without any
regard to the city of Durango. Durango has no more power
or right to dictate the price charged consumers or the manner

or method of distributing the water in Animas City than has

Animas City the power to regulate the manner or method of
the city of Durango in distributing its water, or the price
charged its water consumers, in and adjacent to, the city of
Durango.

The whole purview of the Public Utilities Act, lodges gen-

erally, and gives to the Commission the power to regulate rates,

charges, fares, etc., of public utilities when engaged in serving

the public. Can it be said that the city of Durango is perform-

ing a public utility service when it is carrying water for and

to the town of Animas City when such water is owned by

Animas City? We think not. In carrying water for Animas

City the city of Durango is performing a private service for

Animas City, using a surplus of plant not dedicated to public

use, as distinguished from its duty to serve its patrons as a

public utility.

Much stress has been laid upon the duty of the Commission



106 REPORTS OF DECISIONS OF

under Section 28 of the Act, which reads: "Whenever the

Commission after a hearing had upon its own motion or upon

complaingt of a public utility affected, shall find that the public

convenience and necessity require the use by one public utility

of the conduits * * pipes * * or any part thereof, on, over or

under any street or highway, and belonging to another public

utility, and that such use will not result in irreparable injury

to the owner or other users of such conduits * * pipes * * or

in any substantial detriment to the service, and that such public

utilities have failed to agree upon such use or the terms and

conditions or compensation for the same, the Commission may

by order direct that such use be permitted, and prescribe rea-

sonable compensation and reasonable terms and conditions for

the joint use, etc." (Public Utilities Act, 1913, Section 28.)

The above section of the Act, it will be observed, requires as

a condition precedent to the exercise of the power or jurisdiction

of the Commission, that the public convenience and necessity

require such joint use, and that the joint use will not result in

irreparable injury to the owner of such conduits * * pipes * •

etc., and that the public utilities involved have failed to agree

upon such use, and have failed to agree upon the terms and

conditions and compensation for the same. But in the case under

consideration, as it appears by the contract of August 16, 1910,

if said contract be in full force and effect, the public utilities

involved, to-wit: the city of Durango and the town of Animas

City, have agreed upon the use and the terms and conditions

and compensation to be paid for the same. Whether or not the

contract, under which all these things are agreed upon by

these two municipalities, has become void and of no effect be-

cause of the default of the town of Animas City to comply

with the terms and conditions of said contract, or for any other

cause, is a question to be submitted to a court of competent

jurisdiction for determination, this Commission having no power

under the Act creating it, or any amendment thereto, to enter-

tain and determine such question.

It will be noticed that the protestant prays that "said city of

Durango be required to live up to and perform the terms and
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conditions of its said contract of August 16, 1910, and to carry
the water of said town of Animas City from the headgate on the

Florida River to the point from which said water is taken by

said town, for the price of 3 cents per thousand gallons based
upon the meter readings." In effect this is seeking the enforce-
ment of a specific performance of the contract between Durango
and Animas City—a purely equitable procedure.
The Commission has not been granted equitable power and

jurisdiction by any act of the Legislature, and hence it might
properly dismiss the protest of complainant for want of juris-
diction and power to grant the relief asked. But in view of the
distinction drawn between the service rendered in the instant
case—that of engaging to carry the water of Animas City for a
given term and for a specified compensation, instead of the city
of Durango carrying and distributing its own water to Animas
City and its inhabitants—it is entirely proper for the Commis-
sion to decide the case on the facts as established at the lvaring
rather than upon the prayer of the complainant. The facts as

established at the hearing preclude the Commission from exer-
cising jurisdiction to fix such rate.

As to whether or not the contract of August 16, 1910,, is void
and of no effect because of the default of Animas City to comply
with its terms and conditions, no opinion is expressed. The evi-
dence on that point is conflicting, and besides, that is a question
to be submitted to a court having jurisdiction.

As to the allegation in respondent's third defense, so-called,
which embraces a question of law only, the Commission readily

concedes the law to be as so stated. Such is the decision of the
United States Supreme Court in a late case in language so de-
cisive that the question is no longer an open one. (Union Dry
Goods Co. v. Georgia Public Service Corporation, 246 U. S. 372;
P. U. R. 1919, C. 60.)

The trouble with defendant's contention is that the principle
of law does not apply to the facts of this case. Were the de-

fendant city furnishing its own water to the inhabitants and
city of Animas City under a contract the regulatory body, upon,
a proper showing, undoubtedly would have the power to fix a
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fair and reasonable rate for such service in disregard of the rate

fixed by contract. But, as before stated, that principle does not

control or govern where, as in this ease, the municipality is

carrying out an obligation under a private contract.

Without further enlarging on the subject matter of the issues

as presented by the pleadings and testimony disclosed, the Com-

mission concludes that it is without power or authority to sanc-

tion the meter rates to be charged by the city of Durango for the

water carried by it to Animas City, as proposed in the schedule

filed with the Commission and suspended pending a hearing and

investigation; and it follows that such rate should be perma-

nently suspended by the order of this Commission.

In the event the contract between the parties to this cause,

dated August 16, 1910, is by agreement of the parties or by

judgment and decree of a court having jurisdiction abrogated,

and thereafter a proceeding shall be instituted before the Com-

missidn by either or both parties under the provisions of said

Section 28 of the Act, the Commission will, of course, undertake

to have a full and complete valuation of the respective water

systems of Durango and Animas City made by its engineering

and statistical forces, and reinforced by such other evidence as

may be submitted, it will, if the facts so justify, order that fiuch

use be permitted, and prescribe reasonable compensation and

reasonable terms and conditions for such joint use, in compliance

with the express provisions of said Section 28.

ORDER.

IT IS THEREFORE ORDERED, That that portion of schedule Cob.

P. U. C. No. 2 filed with the Public Utilities Commission of the

state of Colorado by the city of Durango, November 29, 1919,

marked to become effective January 1, 1920, and stating an ad-

vance in the rate for water service to the town of Animas City
as follows: "Animas City will be charged, by meter, 50 per cent
of the city rates," which said rate was suspended by order of
this Commission dated December 22, 1919, until April 29, 1920,
and further suspended and deferred to October 29, 1920, shall
be, and hereby is, permanently suspended, and the said rate
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shall be considered by virtue of this order stricken and ex-

punged from said water rate schedule Colo. P. U. C. No. 2 of the

city of Durango.
IT IS FURTHER ORDERED, That said respondent city of Durango

shall file no schedule providing for an increased charge to

.Animas City for carrying the water of said Animas City in its

pipe line, under the terms and conditions of said contract of

August 16, 1910, until the further order of this Commission.

RE AMERICAN RAILWAY EXPRESS COMPANY.

[Application No. 94. Decision No. 372.1

Rates — Uniformity, interstate and intrastate — Transportation Aet.
1920.

1. Uniformity of intrastate and interstate rates is desirabli
Transportation Act of 1920 contemplates "that intrastate rates
shall bear their Just proportion of increases."

Rates—Express--Increase.
2. American Railway Express Co. authorized to increase

intrastate rates 26 per cent, with exceptions.

[November 3, 19201

Appearance: A. B. Roehl, for the applicant.

STATEMENT.

By the Oommiasion: This cause arises on the application filed

on June 21, 1920, by the American Railway Express Company

for an order of this Commission authorizing it to increase its

express rates and charges on intrastate traffic within the state

of Colorado, in conformity with such increases in the rates on

interstate traffic as might be authorized by the Interstate Com-

merce Commission in proceedings then pending before it in I.

C. C. Docket No. 11326.

On August 23, 1920, a supplemental application was filed re-

citing that on August 11, 1920, the Interstate Commerce Com-

mission had issued its report and decision in the said proceed-

ings and had authorized applicant to increase its rates and

charges applicable to interstate traffic 12% per cent, except that

it had been authorized to make its rates on milk and cream the
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same as the rates contemporaneously applied thereon by the rail-

road lines between the same points.

A hearing was held in the hearing room of the Commission,

Capitol Building, Denver, Colorado, on August 30, 1920, due

notice to all parties and the public being given. No protestants

appeared at the hearing and no objections to the granting of the

application had been filed. The applicant submitted at that

time a copy of the petition made to the Interstate Commerce

Commission, an abstract of the evidence relied upon and its brief

before that commission, as well also as the exhibits introduced

in evidence in that proceeding.

After the hearing of August 30, 1920, and before the case was

decided, a second supplemental application for an additional and

further increase in its rates was filed by applicant on October 4,

1920. This second supplemental application sets forth as a

justification for an additional increase the following: That on

August 30, 1920, at the hearing before this Commission in the

above entitled application the applicant introduced in evidence

the exhibits relied upon by it before the Interstate Commerce

Commission in Docket No. 11326 in support of its application

to increase its rates 121/2 per cent, as well as also a copy of the

report and decision of the Interstate Commerce Commission. In

the said report and decision authorizing the applicant to in-

crease its rates 121/2 per cent the Interstate Commerce Commis-

sion did not take into consideration the increased expenses re-

sulting from the wage awards made by the United States Rail-

road Labor Board in its decisions Nos. 2 and 3 of July 20, 1920,

and August 10, 1920, as appears from the statement in the Inter-

state Commerce Commission's order as follows: "Further wage

demands estimated to aggregate $73,835,679.00 now pending be-

fore the United States Railroad Labor Board are not taken into

account in the proposed rate increase." Thereafter the Inter-

state Commerce Commission on September 21, 1920, issued its

supplemental report and decision in Docket No. 11326 authoriz-

ing applicant to further increase its interstate rates throughout
the United States 131/2 per cent, excepting rates on milk and
cream, which were allowed to be increased 20 per cent; that this
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additional increase was allowed to enable applicant to secure

sufficient additional revenue with which to meet the increased

wages allowed to its employes by Decisions 2 and 3 of the said

labor board; that applicant estimates that the additional expense

on account of the said awards heretofore referred to will amount

to $42,296,340.00 annually; that a statement showing in detail

the effect of said awards based on applicant's pay roll was at-

tached and marked "Exhibit G"; that for the six months ending

June 30, 1920, applicant sustained an operating deficit of $21,-

097,132.27; that attached "Exhibit H" is a statement showing

gross earnings, operating expenses and the ratio of expenses to

earnings during the six months ending June 30, 1920, com-

pared with the six months ending June 30, 1919; that a copy

of the supplemental report and decision of the Interstate Com-

merce Commission in Docket No. 11326, of September 21, 1920,

is attached and marked "Exhibit I"; that the decisions of the

United States Labor Board herein referred to apply to employes

of applicant engaged in handling intrastate as well as interstate

business, and that the Interstate Commerce Commission in esti-

mating the increases necessary to meet said increased wages took

into consideration both state and interstate business; that it is

therefore essential that increases be authorized in applicant's

intrastate rates corresponding to the increases authorized in in-

terstate rates. Applicant prays for a further hearing and that

an order be made authorizing applicant to increase its express

rates and charges on intrastate traffic within the state of Colo-

rado in the aggregate of 26 per cent, except that the rates on

milk and cream be not increased in excess of 20 per cent.

A further hearing on the second supplemental application was

held in the hearing room of the Commission at Denver, Colorado,

on October 4, 1920. From the record herein it appears that

the Interstate Commerce Commission on August 11, 1920, in

Docket No. 11326 granted the applicant an increase of 12Y2 per

cent, but in that decision stated: "Further wage demands esti-

mated to aggregate $73,835,679.00 now pending before the

United States Railroad Labor Board are not taken into account

in the proposed rate increase." At that time there was pending
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before the said labor board an award to be made in Dockets

Nos. 4, 5 and 6 on which was rendered Decision No. 3—Brother-

hood of Railroad and Steamship Clerks, Freight Handlers, Ex-

press and Station Employes, Brotherhood of Teamsters, Chauf-

feurs, Stable Men and Handlers of American Railway Express,

Drivers, Chauffeurs and Conductors, Local No. 20, Chicago, Illi-

nois, Order of Railway Expressmen v. the American Railway

Express Company, R. H. Barton, Chairman, and Horace Barker,

etal.

The decision of the Interstate Commerce Commission in said

Docket No. 11326 had already been drafted without taking into

consideration the award of the labor board then pending. There-

after, and after duly considering the award of said labor board,

the Interstate Commerce Commission granted applicant an ad-

ditional increase of 13% per cent on interstate rates for the pur-

pose of taking care of and providing further for the increase in

wages due to the labor board award.

At the hearing on the supplemental application before this

Commission applicant introduced its "Exhibit G" which was

the results of the increases in the pay rolls of the company for

one year based upon the month of March, 1920, as to decisions

Nos. 3 and 2 applied to that pay roll and which shows that the

aggregate effect of the increases in applicant's pay rolls to be

$42,296,340.00 annually. Applicant also introduced its "Ex-

hibit H," being a comparative statement of operating revenues,

operating expenses and operating ratios for the six-month periods

ending June 30, 1919, and 1920, six months of 1919 being con-

trasted with six months of 1920, as reported to the Interstate

Commerce Commission. Applicant also introduced its "Ex-

hibit I," being the report of the Interstate Commerce Commis-

sion on further hearing and dated September 21, 1920, in Docket

No. 11326. "Exhibit J" was also introduced, which is a state-

ment showing the actual revenue, expenses and income from

domestic express transportation operations for the year ending

December 31, 1919. There was also shown an estimate of the

same for the year of 1920, including the 26 per cent increase,
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made in accordance with the decision of the Interstate Commerce
Commission in said Docket No. 11326 of September 21, 1920.

It appears from one of the exhibits, that the express trans-

portation business of the United States sustained annual deficits
in 1917, 1918 and 1919 of $5,473,694.78, $31,639,047.20 and
$21,819,488.22, respectively. These large deficits, it appears, arose
from several different causes, including large increases in wages
paid to employes and changes in their working conditidns which
have increased the current pay roll of the company since July,
1918, approximately $40,000,000.00. It appears also that from
1911 to 1919, inclusive, wages were increased 209.06 per cent;
that in addition the recent decision of the labor board has in-
creased the wages of petitioner's employes $42,296,340.00. It
further appears that another contributing cause to the increase
in operating expenses is the increase in the cost of all articles of
supplies and equipment essential to operation, and that the aver-
age increase in the price of said supplies and equipment since
1916 is approximately 75 per cent, and in some instances the in-

crease has been as high as 443 per cent. It also appears that

another cause contributing to the enormous increase in operating

costs is the fact that in 1915 the average claim payment was ap-

proximately $5.14, whereas in 1919 the average claim payment

was $14.20.

The testimony of the applicant before the Interstate Commerce

Commission shows that the enormous increase in loss and dam-

age payments resulted from increased cost of commodities, a

more vigorous prosecution of claims, a large expansion of the

volume of traffic, loss of experienced operatives and replacement

by less efficient working forces, inadequate terminal facilities,

necessary use of box car equipment with slower service and added

difficulties in the matter of stowage and policing. The testimony

also shows that in addition to the large deficits resulting from

operation the applicant is confronted with the necessity of im-

mediately securing additional facilties and equipment, and that

before additional capital can be secured with which to acquire the

same the express business must be placed on a paying basis and

in a position to attract the necessary capital. In the proceed-
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ings before the Interstate Commerce Commission applicant's

president testified that approximately $31,000,000.00 was needed

immediately for this purpose.
The testimony presented to this Commission included testi-

mony presented to the Interstate Commerce Commission in the

proceedings on applicant's petitions to increase its interstate

express rates, and upon the record before it the Interstate Com-

merce Commission on August 11, 1920, authorized applicant to

increase such rates 12Y2 per cent and on September 21, 1920, an

additional 131/2 per cent was allowed, or a total of 26 per cent

on interstate rates, except that on milk and cream it was author-

ized to establish the same rates as those contemporaneously ap-

plied by the railroad lines between the same points.

The need and desirability of uniformity in transportation rates

is obvious; indeed, the Transportation Act of 1920 seemed to

contemplate that intrastate rates shall bear their just proportion

of increases, and in view of the fact that the Interstate Com-

merce Commission, after due consideration of all matters herein

referred to, authorized an increase in applicant's interstate rates

of 26 per cent, except as specified, this Commission is of the

opinion and finds that applicant has sustained large deficits in

its operations by reason of increased operating expenses, and

that unless the relief requested is granted the applicant will be

seriously embarrassed in providing funds with which to operate

its express service; that express rates and charges applicable to

intrastate traffic within the state of Colorado are insufficient,

and that the increases hereby authorized are fair, just and

reasonable to meet the emergency and needs of the applicant.

The applicant requests that this proceeding be held open for

the purpose of considering its application to make changes in its

classification, if and after the Interstate Commerce Commission

authorizes the changes in the proceedings seeking that relief, now

pending before it.

ORDER.

IT IS THEREFORE ORDERED, That the American Railway Ex-

press Company be, and it is hereby, authorized to increase its

express rates and charges applicable to intrastate traffic within
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the state of Colorado 26 per cent on one day's notice to the Com-

mission and to the public by filing and posting, in the manner

prescribed in the Public Utilities Act of Colorado, schedules of

rates containing the same, excepting on milk and cream, which

increase is hereby denied.

IT IS FURTHER ORDERED, That this order and the increases

herein allowed shall not apply to applicant's rates on the line

of the Denver and Salt Lake Railroad, which rates are estab-

lished in a separate order.

IT IS FURTHER ORDERED, That in order to simplify and expe-

dite tariff publications applicant is hereby authorized to file the

increased rates and charges herein authorized in blanket supple-

ments, if it finds it expedient, to the same extent that it has been

authorized so to do by the Interstate Commerce Commission in
its decisions in Docket No. 11326.

IT IS FURTHER ORDERED, That in computing the increased rates

and charges hereby authorized, applicant shall follow the rule

prescribed for the disposition of fractions by the Interstate Com-

merce Commission in its decisions in Docket No. 11326.

IT Is FURTHER ORDERED, That this proceeding be held open

for the purpose of considering applicant's petition to make cer-

tain changes in its classification upon the filing by applicant of a

supplemental petition herein, if and after the Interstate Com-

merce Commission authorizes the said changes.

IT IS FURTHER ORDERED, That the foregoing increases are

authorized on the express condition that this Commission may,

either upon its own motion or upon complaint after due notice

and hearing, change, alter or amend any or all rates increased in

pursuance of this order. In the event that it hereafter finds that

any or all of said rates are unjust, unreasonable or discrimin-

atory, and in the event such inquiry is initiated by the Commis-

sion or arises on complaint, the applicant herein will be held to

justify any rates under investigation.
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RE CRESTED BUTTE LIGHT AND WATER COMPANY.

[Investigation and Suspension Docket No. 45. Decision No. 373.]

Rates—Value—Pre-war and present prices.

1. In determining value, inventory prices applied by Com-

mission were nearer pre-war than their present prices.

iepreciation—Rate.
2. Average rate of depreciation of 3% per cent found

proper for water system.

Operating expenses—Income taxes.

3. Income taxes excluded from operating expenses.

Rates—Large consumers—Rate of increase.

4. Large water user required to pay increase in water rates

in proportion to the increase to other consumers.

[November 3, 1920.]

Appearances: C. L. Ross and W. H. Whalen for The Crested

Butte Light and Water Company.

STATEMENT.

By the Commission: This case arises by the respondent, The

Crested Butte Light and Water Company, filing with the Com-

mission as provided by law a schedule of rates for water, which

proposed rates represented a considerable advance over the

schedule of rates then in force. The proposed rates were to go

into effect in .30 days. The Commission, after considering the

schedules, and realizing this was a considerable advance therein,

suspended the same and set the ease for hearing on September 1,

1920, at Crested Butte. In the meantime the Commission direct-

ed its hydraulic engineer to make an inventory and appraise-

ment of the property of the respondent in use and useful in its

water service. This was done and a report filed with the Com-

mission containing such an inventory and appraisement, together
with a statement showing estimated cost of operation and
revenues, based on the new schedule. An examination of the
books.and accounts of respondent was made by the Commission's
statistician and report of such examination filed and made a
part of the record in this case.
The respondent company is engaged in operating both electric

light and power and water utilities. Only that part of the prop-
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erty in use and useful in the water system was inventoried, as

the rates proposed were for water only.

At the public hearing held at Crested Butte on September 1,

1920, witnesses for respondent were examined and all other evi-

dence in the way of exhibits on the part of the company were re-

ceived and filed with the record in the case. The five members

of the board of trustees of the town of Crested Butte were pres-

ent at the hearing. No formal protests against an increase in

rates were entered. The reports of the Commission's engineer

and statistician, including the engineer's valuation of respond-

ent's property, were introduced in evidence.

Respondent introduced its Exhibit 1, consisting of sheets A, B,

F and (1, being its inventory and appraisal of its property in

use and useful in its water plant. The total value placed on the

property by respondent and which it asks the Commission to fix

as the value of the property now in use and useful in its water

system, including engineering and superintendence, interest dur-

ing construction, legal expenses and taxes, was $49,606.28. The

total valuation as fixed by the Commission's engineer was

$42,750. The valuation of the property as fixed by the Com-

mission is based on an inventory of the physical property. It is

believed to be reasonably accurate and fairly representative of

the property now in use by the Company. The inventory is

compiled and classified according to the uniform classification

of accounts as prescribed for water utilities. The fixed capital

accounts prescribed by the Commission, under which the prop-

erty of this company would be classified, are as follows:

Account No. Classification

105  Lands and Water Rights

107  Boiler Plant Equipment

115  Intake and Supply Mains

125  Mains

141  Miscellaneous Equipment

It is probable that Account No. 101, "Organization," should

have been included, but as no organization expense could be lo-

cated, it probably is insignificant, and it will not be necessary to

consider it. The cost of the reproduction of the physical plant

under accounts 107, 115, 125 and 127 has been reached by apply.
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ing a reasonable unit price to the different units as shown in the

inventory. The unit cost of the pipe line as applied includes all

labor and material necessary to put the pipe in place ready for

use. No direct use has been made of present prices except to

establish a reasonable basis as between present and pre-war prices.

The prices which have been applied to this inventory are nearer

the pre-war than the present prices and it is an attempt on the

part of the Commission to fix a price that will in the near future

be a reasonable value. For instance, the price of sheet steel made

into pipe on pre-war basis was about 6c per pound in this local-

ity. The present price is about 12c per pound. This inventory

was figured on a price of Sc per pound. Other prices were

reached through somewhat similar processes, and the resulting

valuation, while somewhat higher than pre-war prices, reflects a

reasonable base for present rates.

The value of the plant of The Crested Butte Light and Water

Company is fixed by the Commission for rate-making purposes

at $40,000.

Annual Depreciation Requirement.

The average life and salvage value of the different units of the

physical plant have been used in arriving at the amount neces-

sary to meet annual depreciation. In the engineer's report the

figure 334 per cent is used as the average depreciation. This

has been computed by taking into account the cost of reproduc-

tion, salvage value, and the expected life of the different units.
By applying 334 per cent to the value of $40,000 for rate-making

Purposes the annual depreciation requirement for this water

System would be $1,500 per year.

Operating Expenses.

Inasmuch as the two plants have been operated together for
some time past, it is difficult to do other than estimate a reason-
able operating expense. In the Commission's judgment the
following items are proper:

Superintendence and collection. $1.600
Maintenance, minor leaks, etc.  500

Total ................................................ $2,100
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Taxes

From the statistician's report it appears that taxes should be

allowed at $1,100 a year. This excludes income taxes from

operating expenses.

On the basis of the above figures the following is the income
necessary to meet the foregoing items of expense, annual de-
preciation requirement and return on the investment.

Operating expenses  $2,100

Annual depreciation requirement 1,500

Taxes  1,100

% return on the rate-base of $90.000  1000

Total income necessary. $7,700

Income Account.

In the schedule of rates filed by the company no charge is

made to the electric part of the plant for water used by it. In

the schedule of rates herein approved there has been inserted

an item of power water for the light plant of $1,200 per year.

This rate is based on an estimate of $8,000 as the increased cost

of the plant made necessary to deliver power water over and

above the estimated cost of the plant necessary to deliver water

for domestic and commercial uses. Taxes, annual depreciation

and return figure on this part of the plant, about 15 per cent.

Operating expense is not materially affected. In other words

this item is figured at 15 per cent of $8,000, which is $1,200.

In the schedule filed by respondent and now under suspension,

no increase is made in the rate charged the Colorado Fuel and

Iron Company for water. This company, although a large user,

should pay an increase for the use of water in proportion to the

increase to other users. The old rate of $90 per month was made

about 1917, at which time the company was operating coke ovens

at Crested Butte. These were discontinued about November,

1918. Since that time a new mine has been opened and water is

used for boilers and other uses. From the data at hand it ap-

pears that there is considerable waste of water at the old mine

known as the Crested Butte property. From meter readings

taken in 1919 it appears that the actual use of the Colorado Fuel



120 REPORTS OF DECISIONS OF

and Iron Company is slightly in excess of 2,000,000 gallons per

month. A reasonable rate for this use would be six cents per

one thousand gallons. On this basis the rate of $125 per month

has been fixed as shown in the schedule herein approved. This

charge is a reasonable charge and will continue until the first day

of July, 1921. Thereafter the rate should be based on a meter

rate of six cents per thousand gallons. The company in the

meantime will have had time for the installation of meters. This

will also allow it ample time to make such provisions as will be

necessary to insure the economical use of water. The schedule

of rates herein set forth and approved will show a gross income,

as found upon a survey of consumers made by the engineer, as

follows:

Resident rates  $2,456

Commercial rates  1,264

C. F. & I. Co. rate 1,500

Electric plant (power water)  1,200

Hydrant rental, town Crested Butte 1,280

Gross income  $7,700

ORDER.

Jr IS THEREFORE ORDERED, That the following schedule of

rates as fixed by the Commission is fair, just and reasonable, and

the same shall be adopted by The Crested Butte Light and Water

Company.

IT Is FURTHER ORDERED, That the following schedule of rates,

fixed and established by the Commission, shall be filed in the

manner prescribed in the Public Utilities Act of Colorado, and

that the respondent, The Crested Butte Light and Water Com-

pany, may and it is hereby permitted to file such schedule upon

one day's notice to the Commission and the public:

ANNUAL RATES.

Bakeries, first oven  $ 10.00

each additional oven.  5.00

Banks 12.00

Barber Shops, first chair  14.00

each additional chair  6.00

Billiard or pool rooms, per table  3.00

Billiard or pool rooms, minimum charge  24.00
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Blacksmith shop, first forge  16.00

each additional forge  8.00

Boarding House, see Hotel rate

Bottling Works  20.00

Brick Works, building purposes per 1,000 kiln count  .20

Butcher Shop  20.00

Cigar Store   24.00

Confectionery Store or Ice Cream Parlor  20.00

Concrete, per cubic yard  .20

Cow, per head   2.00

Drug Store (soda fountain extra)   20.00

Fountain, soda   20.00

Fountain, vegetable   30.00

Fountain, drinking, continuous flow  40.00

Fire Hydrants rental, as-per franchise from town, for the

first twelve hydrants   1,200.00

each additional hydrant  80.00

Garages, Public, equipped for washing, per car, based on

total car capacity  3.00

public, without washing facilities, per car, based on total

car capacity   2.00

private   2.00

Halls   12.00

Horse, per head  2.00

Hotels and boarding houses, 10 rooms or less  24.00

each additional room  2.00

dining room, per table chair  1.50

Laundry   40.00

Lawn sprinkling or garden irrigation, per lot 25' x 125', per

season   3.00

Lodging houses, 10 rooms or less  24.00

each additional room  2.00

Livery Stable, stalls for 15 head or less  24.00

each additional stall   2.00

Offices, dentist .   10.00

doctors or surgeon.  7.50

not otherwise specified.  5.00

Photograph gallery   24.00

Plastering, per square yard.  .01

Printing office .  20.00

Railroad use   420.00

Residence, rate for each family, one in four rooms  12.00

four to six rooms.  13.00

each additional room over six  .50

per rented room.  1.50

Restaurant, each table chair  1.50

each stool at counter  2.00

minimum charge   24.00

School, per student enrolled  .15

Soft drink parlors 24.00

Steam Boilers, per H. P.  1.00
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Stores or Shops not otherwise specified, per front foot  .60

minimum charge   12.00

Stone Work, per perch, Mason measures  .05

Tailor and cleaning shop  20.00

Motor washing machine.  6.00

In addition to the foregoing flat rates the following addi-

tional charges will be made for bath tubs, urinals and

water closets:

Bath tubs, private residence, each  6.00

hotels, boarding and rooming houses  12.00

barber shop and public use  18.00

Urinals, private, each.  6.00

public   15.00

Water closets, private residences, each  6.00

business houses, private use   8.00

hotels, boarding and rooming houses and busi-

ness blocks  12.00

soft drink parlors, billiard or pool rooms and

cigar stores, each  18.00

Coal mining use by Colorado Fuel & Iron Co. and other con-

sumers similarly situated.  1,500.00

Electric Plant for power water  1,200.00

RE THE COLORADO POWER COMPANY.

[Investigation and Suspension Docket No. 40. Decision No. 375.]

Rates—Suspension.

1. With apparent consent of electric utility, schedules of in-

creased rates permanently suspended without hearing thereon.

and leave given to file amended schedules containing proposed

increases.

Rates—Expiratton lawful period of suspension—Effect.

2. Mere fact period for which Commission has power to

suspend increased rates is about to expire without hearing no

ground for dismissal of application for authority to make the

proposed rates effective.

[November 9, 1920.1

Appearances: Barney L. Whatley for sundry protestants;

Dubbs and Vidal for The Yak Mining, Milling and Tunnel Com-

pany and American Smelting and Refining Company; W. V.

Hodges and D. Edgar Wilson for applicant, The Colorado Power

Company.

1.
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STATEMENT.

By the Commission: On December 20, 1919, there was filed

with the Commission by applicant, The Colorado Power Com-

pany, certain schedules and increases in power rates which are

designated as follows:

First Revised Sheet No. 2 to Colorado Public Utilities Corn. No. 11

First Revised Sheet No. 3 to Colorado Public Utilities Corn. No. 11

First Revised Sheet No. 4 to Colorado Public Utilities Corn. No. 11

First Revised Sheet No. 2 to Colorado Public Utilities Corn. No. 12

First Revised Sheet No. 3 to Colorado Public Utilities Corn. No. 12

Special Power Agreements, dated December 20, 1919, with:

The Carbondale Light & Power Company

The Denver City Tramway Company

The Tungsten Products Company

The Iron Mountain Alloy Company

The Ferro Alloy Company (electro-chemical plant)

The Ferro Alloy Company (electro-metallurgical plant)

The Gilpin County Light, Heat & Power Company
The Summit County Power Company

The Summit County Power Company and

The Tonopah Placers Company, jointly

The Yak Mining, Milling & Tunnel Company

The Down Town Mines Company

The American Smelting & Refining Company

U. S. Rare Minerals Company

Cancellations, dated December 20, 1919, of Special Power

Agreements with:

French Gulch Dredging Company

Derry Ranch Gold Dredging Company

These schedules were suspended by the Commission on Janu-

ary 9, 1920, by its order of first suspension which expired May

17, 1920, and subsequently the schedules were further suspended

by order of May 15, 1920, until November 17, 1920, the period

designated under Section 48 of the Public Utilities Act, Session

Laws, 1913.
Upon the filing of said schedules, notice thereof being given to

power users of said company, numerous protests were filed

against the said proposed increase of rates.

On January 21, 1920, the Commission issued its order directed
to applicant, The Colorado Power Company, in and by which
it was ordered that said, The Colorado Power Company, make for
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the Commission under the direction and supervision of the Com-

mission's electrical engineer, full and complete inventory and ap-

praisal as of January 1, 1920, of the physical properties of the

company located within the state of Colorado; and that said

The Colorado Power Company place all of its books, records and

accounts in any way material for a proper investigation of the

case at the disposal of the Commission's statistician, to enable

the Commission to arrive at a full and correct determination of

all questions relating to an investigation of the finances of said

company.

The applicant power company has been engaged for some time

and, as it appears to the Commission, diligently so in the prep-

aration of an inventory and appraisal of its property to be filed

herein, in compliance with the order of the Commission aforesaid,

but up to the present time such inventory and appraisal has not

been filed. Under said Section 48 of the Public Utilities Act, the

time for which schedules may be suspended by the Commission

appears to be limited to a total period of ten months, and this

ten months period will have expired November 17, 1920.

On October 6, 1920, applicant power company filed its peti-

tion, with schedules attached as exhibits thereto, covering the

power rates heretofore mentioned in the nature of a supple-

mental application for a further increase of power rates to be

considered at the time of hearing of its application for increase

in rates, and prays that upon such hearing the rates set forth in

said supplemental petition may be authorized and established as

being the rate necessary to yield the applicant power company a

fair return on the value of its useful property devoted to the

service of the public.

On October 16, 1920, there was filed with the Commission by

the attorney representing a large number of protestants against

the proposed increase in rates, a motion to dismiss said applica-

tion, in which said motion there was set up the fact of the filing

of said schedules on December 20, 1919; the fact of protests

having been filed on the part of different consumers represented

by attorneys for the protestants; that on January 9, 1920, the

Commission entered its order suspending the proposed rates until
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May 17, 1920; the order of the Commission to the applicant

power company to file its inventory and appraisal; that on May

15, 1920, the Commission entered a further order herein suspend-

ing the effective date of said proposed increases until Novem-

ber 17, 1920, to permit of such investigation and decision within

the period of the suspension above stated; and it is further al-

leged in said motion that a question of law is involved as to

whether or not said schedules can be further suspended beyond

the date of the second suspension period expiring November 17,

1920, and that petitioners fear that on said date, November 17,

1920, the proposed rates will become effective automatically with-

out the sanction or approval of this Commission; it is further al-

leged that it has been the purpose of the applicant power com-

pany to wilfully and intentionally delay the filing of its in-

ventory and appraisal until a time so near to said November 17,

1920, that protestants and others interested in the proposed in-

crease of rates will not have sufficient time or opportunity with-

in which to examine and check said inventory, and that the

Commission being without power to further suspend said rate,

they will immediately go into effect on and after November 17,

1920; protestants pray that the application of said utility to in-

crease its power rates as aforesaid, be dismissed and that all sub-

sequent schedules, petitions, applications or amendments filed

herein by said utility concerning said proposed increased rates

be likewise dismissed and that an order be entered denying said

application.

The motion of protestants to dismiss said application was

heard by the Commission at its hearing room, Capitol Building,

Denver, Colorado, on November 4, 1920, upon due notice being

given to all parties. At said hearing the attorney for the pro-

testants contended vigorously that the Commission's power and

jurisdiction over suspending the proposed rates of applicant

would cease under Section 48 of the Act at the date of the

second suspension thereof, to-wit: November 17, 1920, in that

the provisos in the section of the Act limited the power of the

Commission to the periods therein specified to suspend the pro-

posed rate. On the other hand the applicant company contended
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that the section of the Act contemplated that a hearing should

not be unnecessarily delayed by the Commission in the interest

of the utility affected. The question involved is a matter of

first impression, and so far as it has been made to appear, has

not been the subject of controversy in this state, nor so far as

the Commission has been advised, in any other state up to the

present time. In the course of the argument at said hearing,

the position was taken by the attorney representing applicant

power company that it did not seek and would not seek to take

any alleged technical advantage, even though the section of the

act might have the effect contended for by the attorney for

protestants; that it, the power company, was solely desirous

of having its application heard at the earliest possible time

and that it had been engaged in compiling its inventory and

appraisal and the same would soon be filed with the Commission.

The Commission is of the opinion that the reason alleged by

protestants that applicant power company has purposely de-

layed filing its inventory and appraisal is not well founded.

The property of The Colorado Power Company is very large

and its different plants and properties are so scattered over

the state of Colorado and the amount of work involved in the
preparation of its inventory and appraisal is so extensive that

it necessarily has taken a long time to properly prepare such

inventory and appraisal. It is the opinion of the Commission,

however, that in view of the fact that the inventory and ap-

praisal ordered by the Commission has not as yet been filed,

and that the time of the second suspension order expires on

November 17, 1920, that were it now filed the Commission, its

engineers and statistician will not have time and opportunity

to properly consider and examine the inventory and appraisal,

nor would any of protestants that so desired have time to exam-

ine the same and to permit of the hearing on the merits of said

application to be held prior to November 17, 1920.

In view of the fact that the purpose seemingly desired by all

parties, and surely to be desired by the Commission, is to have

a full and completed investigation of the properties of the ap-

plicant company, in order to pass upon the merits of its pro-
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posed increase of rates and of the willingness of applicant com-

pany to refile its entire schedules in the nature of an amended

application to the original and supplemental application filed

herein, the motion to dismiss will be denied, and the point raised

by the motion will not be decided at this time. Under these

circumstances, however, the Commission will permanently sus-

pend the schedules filed December 20, 1919, and those supple-

mental thereto filed October 6, 1920, and all other schedules,

rates and applications herein involved, with leave to applicant

power company to file its amended schedule of proposed increase

of power rates forthwith, should it be so advised, under the

same title and number as this cause bears, so that it will in

effect be a continuation of the present case. (Investigation and

Suspension Docket No. 40.)

ORDER.

Jr IS THEREFORE ORDERED, That the said schedules,

First Revised Sheet No. 2 to Colorado Public Utilities

Commission No. 11

First Revised Sheet No. 3 to Colorado Public Utilities

Commission No. 11

First Revised Sheet No. 4 to Colorado Public Utilities

Commission No. 11

First Revised Sheet No. 2 to Colorado Public Utilities

Commission No. 12

First Revised Sheet No. 3 to Colorado Public Utilities

Commission No. 12

Special Power Agreements, dated December 20, 1919, with:

The Carbondale Light & Power Company

The Denver City Tramway Company

The Tungsten Products Company

The Iron Mountain Alloy Company

The Ferro Alloy Company (electro-chemical plant)

The Ferro Alloy Company (electro-metallurgical plant)

The Gilpin County Light, Heat & Power Company

The Summit County Power Company
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The Summit County Power Company and
The Tonopah Placers Company, jointly

The Yak Mining, Milling & Tunnel Company
The Down Town Mines Company

The American Smelting & Refining Company
U. S. Rare Minerals Company

Cancellations, dated December 20, 1919, of Special Power
Agreements with:

French Gulch Dredging Company
Derry Ranch Gold Dredging Company

be, and the same are, hereby permanently suspended; that this
permanent suspension be without prejudice to the right of ap-
plicant, The Colorado Power Company, to file schedules herein
in the nature of amended schedules; that said The Colorado
Power Company be, and it is, hereby permitted to file with the
Commission such new or amended schedules as it shall be ad-
vised, in which it shall set forth the increased power rates asked
for by applicant; that such new schedules, if filed, are hereby
allowed to be filed herein under the same title and under In-
vestigation and Suspension Docket No. 40; that the inventory
and appraisal heretofore ordered to be filed by applicant power
company may be filed herein and the same will be accepted by
the Commission in this cause under Investigation and Suspen-
sion Docket No. 40; that nothing herein shall be deemed and
held in any way as a reflection upon said applicant power
company for its not having filed said inventory and appraisal
before this date; and that this cause shall proceed and continue
with all reasonable dispatch and without undue delay.
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RE EXPRESS RATES ON LINE OF THE DENVER

& SALT LAKE RAILROAD COMPANY

[Application No. 94. Decision No. 378.]

[Investigation and Suspension Docket No. 49.]
•

Rates—Relationship of freight and express.

1. Equality of express and first-class freight rates held un-

justifiable.

2. Various increases in express rates on line of The Denver

& Salt Lake authorized.

[November 16, 1920.]

Appearances: A. B. Roehl of San Francisco, for the Ameri-

can Railway Express Company; Elmer L. Brock of Denver, for

the Denver and Salt Lake Railroad Company.

STATEMENT.

By the Commission: This cause is before the Commission as

a result of an application filed on June 21, 1920, by the Ameri-

can Railway Express Company, for an order of this Commis-

sion authorizing it to increase its express rates and charges

on intrastate traffic within the state of Colorado, and by virtue

of a supplemental application filed by said the American Rail-

way Express Company on July 30, 1920, which supplemental

application specifically pertains to increase of express rates on

the line of the Denver and Salt Lake Railroad within the State

of Colorado.

The application of the Express Company for increased rates

throughout the state generally, designated as Application No.

94, has been made the subject of investigation by this Commis-

sion, and an order entered therein, dated November 3, 1920,

and for the purpose of hearing, was consolidated with the sup-

plemental application pertaining to the Denver and Salt Lake

Railroad, which was docketed under the title of Investigation

and Suspension Docket No. 49. On August 21, 1920, the sched-

ules of rates filed by the American Railway Express Company

pertaining to the line of the Denver and Salt Lake Railroad,

were suspended by order of this Commission, and embraced the

following schedules:
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Supplement No. 3 to Colorado Public Utilities Commission No. 6

Supplement No. 3 to Colorado Public Utilities Commission No. 7

Supplement No. 4 to Colorado Public Utilities Commission No. 8

Supplement No. 4 to Colorado Public Utilities Commission No. 15

Supplement No. 5 to Colorado Public Utilities Commission No. 16

The hearing on the matters embraced in I. & S. No. 49 was
set for September 27, 1920, at the hearing room of the Com-
mission, State Capitol Building, Denver, Colorado, and due no-
tice thereof was given all parties in interest. Upon application
of the attorney for the Express Company, said hearing was
continued to October 4, 1920, and was held at the Commission's
hearing room aforesaid, due notice of said continuance having
been given to all parties, and to the patrons of the Express

Company along the line of the Denver and Salt Lake Railroad.

No protests or objections to said application were filed, and
at the hearing, by leave of the Commission, the Denver and
Salt Lake Railroad filed its petition in intervention, in which
petition it is alleged that the Express Company had theretofore
filed its application, in Application No. 94, for authority to

increase its express rates and charges applicable to intrastate

traffic within Colorado to the same extent that the Interstate

Commerce Commission authorized increases in the express rates

and charges on interstate traffic within Colorado, in a proceed-

ing then pending before said Interstate Commerce Commission,

and designated as I. C. C. Docket No. 11326; that thereafter,

and on or about July 27, 1920, said Express Company issued
supplements to its express tariffs providing rates and charges

applicable to traffic originating and destined to points on the

line of the Denver and Salt Lake Railroad, which said supple-

ments were filed on July 30, 1920, to become effective August

31, 1920; that the suspended tariffs and rates therein proposed

were filed by the Express Company with this Commission at

the instance and request of the Denver and Salt Lake Railroad
for the purpose of restoring the relationship existing between
express rates and the first-class freight rates, applicable to traf-
fic moving to and from points on the line of said railroad.

The petition in intervention further alleges that after an

analysis and study of said tariffs and rates, as so filed, inter-
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venor became convinced that the rates and charges proposed in

the said tariffs were insufficient and did not restore or establish

the proper relationship between the express rates and freight

rates on the line of said the Denver and Salt Lake Railroad. _

Attached to said petition in intervention is a statement marked

"Exhibit 1," which purports to show the trend of the relation-

ship between the freight and express rates on the line of said

railroad since the year 1913; and also attached thereto and

marked "D. & S. L. Exhibits 2, 3 and 4," are statements

purporting to show the present freight and express rates, the

proposed increase in express rates as suspended by order of

the Commission, and the express rates which intervenor pro-

poses and requests to be established on the line of said the

Denver and Salt Lake Railroad, in lieu of the present express

rates applying between points upon said railroad, and also in.

lieu of any general increase in express rates on the line of said

the Denver and Salt Lake Railroad which American Railway

Express Company had theretofore applied for.

The petitioner further alleges that the first-class express rates

in some instances, and the second-class rates in most instances,

are now less than the freight rates applying on said road, with

the result that many commodities usually moving by freight

have been moving by express, which results not only in a loss of

revenue to intervenor railroad to a considerable extent, but also

results in delay of the passenger service in the handling of said

express matter.

Intervenor further alleges upon information and belief, that

the first-class express rate should be approximately 200 per cent

of the first-class freight rate, and the second-class express rate

should be not less than 150 per cent of the first-class freight

rate, and that the rates proposed by intervenor are designed to

establish such a relationship.

The intervenor prays that upon hearing in this matter an

order be made authorizing American Railway Express Company

to increase its express rates and charges applying between points

on the line of the Denver and Salt Lake Railroad as proposed

in its Exhibits 2, 3 and 4 hereinabove referred to, with the
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exception that American Railway Express Company be author-

ized to increase its rates and charges applicable to the trans-
portation of milk and cream to and from points on the line
of said railroad 20 per cent in excess of the rates in effect
thereon on August 31, 1920; and intervenor also prays that
American Railway Express Company be authorized to increase
interline express rates applying to and from points on the
line of said Denver and Salt Lake Railroad to the same extent
and by the same amounts as intervenor herein proposes that
the local express rates applicable to express traffic on its said

railroad be increased, in order that said rates be made to con-
form with the long and short haul clause of the Public Utili-
ties Act of this state. What is meant, no doubt, is reference to
the long and short haul clause provided in the Act of Congress
to regulate interstate traffic, there being no such provision in
the Public Utilities Act of the State of Colorado. The closing
paragraph of the prayer sets forth that the specific increase
proposed by intervenor is in lieu of any general increase which

has been applied for by the American Railway Express Com-

pany, or as heretofore contemplated by the tariffs filed by said

Railway Express Company and suspended by this Commission.

At the hearing, held as aforesaid, testimony was submitted

verifying and explaining Exhibits 1, 2, 3 and 4 of the Denver

and Salt Lake Railroad.

Exhibit 1 is a tabulated statement showing the trend of re-

lationship between freight and express rates on the Denver and

Salt Lake Railroad since the year 1913; it shows the ratio of

percentage of the express rate in 1914, compared to the freight

rate, to average more than 200 per cent, with a gradual dimin-

ishing of said ratio, until on September 1, 1920, the percentage

ratio had decreased to an average percentage of about 100 per

cent. This is accounted for, according to the testimony, from

the fact that freight rates were increased by order of the Di-

rector General of Railroads, and subsequently as to interstate

traffic by order of the Interstate Commerce Commission, and

as to intrastate traffic by order of this Commission, without any

corresponding increase in the express rates.
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• Exhibit 2 is a comparative statement showing freight and

express rates in cents per hundred pounds, both actual and

proposed, between Denver and stations on the line of the Denver

and Salt Lake Railroad as of September 1, 1920. This is ex-

plained by the testimony to the effect that the •ratio of per-

centage which the express rates bear to first-class freight rates

on September 1, 1920, average about 100 per cent, while the

ratio of percentage between said rates as proposed by the Ameri-

can Railway Express Company in its application for increase,

averages about 150 per cent, and the ratio of percentage be-

tween said rates, if the same be increased to a scale nearest 200

per cent of first-class freight rates as proposed by intervenor

railroad, averages 200 per cent as to first-class freight and ex-

press rates and average 150 per cent as to second class rates.

Exhibit 3 is a comparative statement of freight and express

rates showing the rates both actual and proposed between points

in different blocks on the Denver and Salt Lake Railroad, and

Exhibit 4 is a comparative statement showing freight and ex-

press rates in cents per hundred pounds, both actual and pro-

posed, between points on said railroad in the ,same block. Ac-

cording to the testimony explanatory of said Exhibits 3 and

4, the same ratio of increase as between first-class freight rates

and express rates will result as is shown by Exhibit 2, in the

event the increase herein applied for is allowed.

Testimony was introduced as to the unusual situation pre-

vailing on the line of the Denver and Salt Lake Railroad as

pertains to the relationship between first-class freight rates and

express rates to the effect that it exists in no other section of

the United States. At present, because of the similarity of such

rates, many articles are moved by express over said railroad

which are generally, if not entirely, moved by freight. As an

illustration of this anomalous condition, witness Robbinson, the

agent for the Denver and Salt Lake Railroad Company at Den-

ver, testified that since about the 1st of July, 1918, freight

shipments outbound from Denver on certain classes of com-

modities noticeably diminished, and the articles theretofore mov-

ing by freight were being moved by express; that a number
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of articles are moved by express that are usually considered

legitimate freight, such as fresh or salt meats, lard, vegetables,

household goods, steel cables, cooking ranges, rocking chairs,

tables, bath tubs, heavy castings, pipes and other similar articles.

This witness also testified that prior to 1918, a refrigerator

car was carried on the line of this railroad to accommodate

freight shipments of fresh meats, vegetables, fruits and other

similar perishable articles, but that under present conditions no

refrigerator cars were in service, and that by virtue of the in-

creased number of unusual articles moving by express an addi-

tional car is necessary to be attached to the passenger train,

which results in an extra engine over. the steeper grades on the

line and great delay in passenger service in unloading such a

large volume of express matter.

Testimony further shows that such conditions are unjustifi-

able, unnecessary and almost unheard of in the realm of express

and freight business; and that no other community in this state

has the privilege of so low an express rate as compared with

freight rates as those communities along and upon the line of

the Denver and Salt Lake Railroad.

In short, it appears by the testimony and to the Commission

that the existing rates and, charges of the American Railway

Express Company on the line of the Denver and Salt Lake

Railroad are unreasonable, and that the proper measure of relief

to be afforded the intervenor railroad can not be gained by an

allowance of the same rate of increase in express rates as ap-

plied for by said Express Company and as suspended by this

Commission. It further appears, and the Commission finds from

the entire showing in this case, that the rates and charges pro-

posed by intervenor in its petition, and under all the facts and

circumstances surrounding the operation of the Denver and Salt

Lake Railroad, are just and reasonable and that such rates shall

be allowed to go into effect upon one day's notice, providing

the American Railway Express Company cancels upon one day's

notice the schedule of rates heretofore filed by it increasing rates

to and from points and between points on the line of the said

railroad, on or before December 1, 1920.
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ORDER.

IT IS THEREFORE ORDERED, That the American Railway Ex-

press Company be, and it is, hereby authorized to increase its

express rates and charges applicable to intrastate traffic within

the State of Colorado, except traffic to or from points, or be-

tween points on the Denver and Salt Lake Railroad, 26 per cent,

as provided and ordered in Application No. 94, provided its

rates and charges on the transportation of milk and cream within

the state of Colorado shall not be increased in excess of 20

per cent.

IT IS FURTHER ORDERED, That said Express Company be, and

it is, hereby authorized to increase its express rates and charges

applicable to intrastate traffic between points on the Denver

and Salt Lake Railroad within the state of Colorado, as pro-

posed in the petition in intervention filed herein by W. R.

Freeman and C. Boettcher, Receivers of the Denver and Salt

Lake Railroad, and as set out in Appendix "A" attached to

this order.

IT IS FURTHER ORDERED, That said Express Company be, and

it is, hereby authorized to increase its express rates and charges

applicable to intrastate traffic between points on the line of the

Denver and Salt Lake Railroad and points on other lines within

the state of Colorado to the same extent as it is hereby author-

ized to increase its rates applicable to intrastate traffic between

points on the line of said Denver and Salt Lake Railroad.

Jr IS FURTHER ORDERED, That said Express Company be, and

it is, hereby authorized to increase its express rates and charges

applicable to the transportation of milk and cream within the

state of Colorado, between points on the Denver and Salt Lake

Railroad and between points on the Denver and Salt Lake Rail-

road and points on other lines of railroads in Colorado, not to

exceed 20 per cent in excess of the rates applicable to the trans-

portation of such class of traffic on August 31, 1920.

IT IS FURTHER ORDERED, That said Express Company be, and

it is, hereby authorized to make effective the increased rates and

charges hereby authorized on one day's notice to the Commis-

sion and the public, by filing and posting tariffs containing the
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same with the Commission, in the manner prescribed by Sec-

tion 16 of the Act.

IT IS FURTHER ORDERED, That said Express Company be, and

' it is, hereby notified and required to cancel on one day's notice,

on or before December 1, 1920, the schedules of rates heretofore

filed by it increasing the rates to and from points, and between

points on the Denver and Salt Lake Railroad, which rates were

suspended by this Commission under its order dated August

21, 1920, in I. & S. No. 49, and particularly described as follows:

Supplement No. 3 to Colorado Public Utilities Commission No. 6

Supplement No. 3 to Colorado Public Utilities Commission No. 7

Supplement No. 4 to Colorado Public Utilities Commission No. 8

Supplement No. 4 to Colorado Public Utilities Commission No. 15

Supplement No. 6 to Colorado Public Utilities Commission No. 16

IT IS FURTHER ORDERED, That in order to simplify and ex-

pedite tariff publication, said Express Company is hereby au-

thorized to file the rates and charges herein authorized in blanket

supplements, if it desires so to do, to the same extent that it

has been authorized to do so by the Interstate Commerce Com-

mission in Docket No. 11326, dated August 11, 1920.

IT IS FURTHER ORDERED, That in computing the increased

rates and charges herein authorized, applicant shall follow the

rule prescribed for the disposition of fractions by the Inter-

state Commerce Commission in its said decision in Docket No.

11326.

IT IS FURTHER ORDERED, That this proceeding be held open

for the purpose of considering applicant Express Company's

petition to make certain changes in its classification upon the

filing by applicant of a supplemental petition herein, if and

after the Interstate Commerce Commission authorizes said

changes.



APPENDIX "A"

m m 
m m4 P r• d

.7.. 
d 

00S 0 0 c.
Sc., 4 a a 0 • iBetween > d o m 0 4 0 o R

a .. () aO c.. 4 cd m -8 -6 i '4. w * 
g

.a'41 ' a F . . ', 4' 4, . 44 0 i 2 x x
and 1st 2nd 1st 2nd 1st 2nd 1st 2nd 1st 2nd 1st 2nd 1st 2nd 1st 2nd 1st 2nd 1st 2nd 1st 2nd 1st 2nd 1st 2nd 1st 2nd 1st 2nd 1st 2nd

Rollinsville  137 103

Tolland  154 115 77 58

Arrow  253 190 165 124 165 124

Fraser  253 190 165 124 165 124 77 58

Tabernash  264 198 165 124 165 124 77 58 77 58

Granby  286 214 198 148 198 148 93 70 93 70 93 70

Sulphur Springs 319 240 236 178 236 178 121 91 121 91 121 91 93 70

Kremmling  379 285 280 211 280 211 176 132 176 132 176 132 121 91 93 70

McCoy. 407 306 357 268 357 268 258 195 258 195 258 195 214 162 187 141 137 103

Yampa  511 384 467 351 467 351 335 252 335 252 335 252 297 223 275 207 225 169 132 99

Phippsburg  511 384 467 351 467 351 335 252 335 252 335 252 297 223 275 207 225 169 132 99 77 58

Oak Creek 522 393 495 372 495 372 390 294 390 294 390 294 341 256 313 235 275 207 187 141 110 82 110 82

Steamboat Springs_ 539 405 49.5 372 495 372 390 294 390 294 390 294 341 256 313 235 275 207 187 141 110 82 110 82 93 70

Mt. Harris 655 417 555 417 555 417 495 372 495 372 495 372 462 346 390 294 330 247 258 195 176 132 176 132 121 91 121 91

Hayden  561 421 561 421 561 421 495 372 495 372 495 372 462 346 407 306 357 268 280 211 198 148 198 148 154 115 154 115 110 82

Craig  572 429 561 421 561 421 495 372 495 372 495 372 462 346 462 346 407 306 308 231 253 190 253 190 198 148 198 148 110 82 93 70
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RE THE COLORADO SPRINGS LIGHT, HEAT

AND POWER COMPANY

[Investigation and Suspension Docket No. 26. Decision No. 386.1

Commission—Jurisdiction—Rates in home-rule cities.
1. Case dismissed for lack of jurisdiction over electric and

gas rates in Colorado Springs.

[November 19, 1920.]

ORDER.

This matter is before the Commission by virtue of the filing

of certain schedules of the above named company for an ad-

vance in the rates of electric and gas service at Colorado Springs,

contained in certain tariffs to become effective December 1,

1918, which schedules were suspended by order of the Com-

mission dated August 16, 1918. The question involved in above

case has been since determined adversely to the jurisdiction of

the Commission concerning utilities doing business in the home-

rule cities, so-called, of the state, and for that reason the same

will be dismissed for want of jurisdiction.

IT Is THEREFORE ORDERED, That the above cause be, and the

same is, hereby dismissed for want of jurisdiction.

RE APPLICATION OF RECEIVER OF THE DENVER &

INTERURBAN RAILROAD COMPANY

[Application No. 116. Decision No. 392.1
Operating expenses—Payment of damage claims—Property loss from

collision.

1. Liability for damage claims and property loss resulting

from a collision not properly chargeable to operating revenue.

Patrons of a utility cannot be required to bear burden caused by

negligent act of a utility.

Rates—Interurban railway—Increase—Conditions—Increase of wage.
2. Receiver of interurban railroad company authorized to

increase passenger fares to 3.6 cents per mile upon conditions.

including one that wages of employes be increased 21 per cent.

and others as to methods of operating.

[November 29, 1920.]

Appearances: E. E. Whitted and J. Q. Dier, Esqs., for Re-

ceiver of The Denver and Interurban Railroad Company; W. F.
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Hynes, Esq., for certain patrons of said railroad; J. B. Jenks,

C. E. Seehorn and J. G. Edgworth for Motormen, Conductors,

Flagmen and other employes; John H. Gabriel, Esq., for patrons

of the road living at Westminster; T. A. McHarg, Esq., for

the Boulder Commercial Association.

STATEMENT.

By the Commission: The above matter is before the Commis-

sion on an application filed October 30, 1920, by the Receiver

of The Denver and Interurban Railroad Company to increase

passenger fares upon said line of railroad.

The application sets forth that W. H. Edmunds was hereto-

fore and on June 11, 1918, appointed receiver of said The

Denver and Interurban Railroad Company, by order of the

United States District Court for the District of Colorado, in

the case of Guaranty Trust Company of New York, as Trustee,

v. The Denver and Interurban Railroad Company, which was

a mortgage foreclosure suit pending in said federal court; that

said receiver qualified, and that since said date he has been,

and now is, acting as such receiver and in possession of all prop-

erty of said The Denver and Interurban Railroad Company,

and has been, and now is, operating the lines of said railroad

company, which consist of an interurban railroad between Den-

ver and Boulder and Eldorado Springs, Colorado.

It is further alleged, that the revenues of said railroad are

at the present time entirely inadequate to meet the cost of op-

eration of the property and to pay the necessary increases in

wages of employes, to meet additional maintenance charges,

taxes and other expenses and provide proper and adequate serv-

ice for the public; that the present fares on said railroad, one

way and round trip, are based upon a charge of 3c per mile

and that commutation fares in the form of 50 and 25 ride tickets,

respectively, are based upon a rate of 1.9c and 2.2c per mile,

which said fares when considered by themselves, as well as by

way of comparison of fares prevailing on steam lines of rail-

road for similar service, are inadequate, unreasonable and in-

sufficiently remunerative to the petitioner.
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The third paragraph of the application alleges that present

steam fares between Boulder and Denver and intermediate points

are based upon a rate of 3.6c per mile; and that such rate of

3.6c per mile was put into effect on all steam lines of railroad

iiy order of the Interstate Commerce Commission entered July

29, 1920, as to interstate fares, and by order of this Commission

of August 25, 1920, as to intrastate fares; that applicant ren-

ders the same service in the carriage of passengers between
Denver, Boulder and Eldorado Springs, and intermediate points,

by means of The Denver and Interurban electric railroad service

as do the steam railroads, and inasmuch as the same service is
rendered by applicant in the transportation of passengers over

said The Denver and Interurban Railroad, urges that he is
entitled to the same compensation for the carriage of passengers
as the steam lines of railroads.

In the fourth paragraph of the application it is alleged that

on September 6, 1920, a collision of two trains occurred upon

said The Denver and Interurban Railroad, which resulted in

the death of a number of persons and in personal injuries to a

large number of others, and that by reason of damage claims

and damage to equipment caused thereby, applicant has in-

curred and will incur a large expense, which, it is alleged, is a

property charge against operating revenue; that by reason of

the low rate for carriage of passengers now and in the past

in effect upon said line of railroad, in order that further opera-

tion of said railroad be continued and the expense of said acci-

dent and the increased cost of operation be met, it will be

necessary for applicant to have granted additional revenue.

The fifth paragraph of the application shows to the Commis-

sion that the employes in the train and other service of the

company have made requests upon applicant for increased wages,

which amounts to the sum of approximately $20,000.00 per year.

Applicant alleges that he is desirous of increasing the compen-

sation of such employes in the above sum, but that in order to

do so, it will be necessary for applicant to have additional

revenue to meet these charges; and that he believes that if addi-

tional revenue can be secured through the increase of fares, it is
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just and proper that the employes have such increases in their

compensation, and urges that the requests of those employes be

given consideration by the Commission in the granting of any

increase in passenger fares.
In the sixth and closing paragraph of the application it is

alleged that by careful operation applicant has so far been

able to maintain and operate said railroad reasonably commen-

surate with the needs of the public within the limits of the

present rates of fare which were authorized by this Commis-

sion by order of August 7, 1918; but that due to the above

mentioned causes and the increased operating expenses and

charges alleged, unless applicant is given some substantial relief

in the way of increased fares, it will be necessary that he abandon

the operation of said railroad. Attached to the application and

marked "Exhibit A" is a schedule of such increased fares which

applicant desires to put into effect, and which it is alleged ap-

plicant believes will afford the necessary relief and justify the

continued operation of said railroad.

• The prayer of the application is that upon hearing in view

of the emergency alleged to exist, an order be made and entered

by this Commission authorizing the receiver to put into effect

the fares proposed in said Exhibit A on one day's notice.

Exhibit A is a schedule of the new passenger rates desired

and asked for by applicant as follows:

1. Local one way fares, between all points, three and five-tenths

cents per mile; minimum fare in any one case ten cents.

2. Round trip, between all points, 10 per cent less than double the

local one way fare.

3. 25-ride commutation tickets, between all points, two and four-

tenths cents per mile; minimum charge for any 25-ride book $2.00.

4. 50-ride commutation tickets, between all points, two and one-

tenth cents per mile; minimum charge for any 50-ride book $4.00.

5. Special train rates, two and nine-tenths cents per mile; minimum

guarantee $60.00, except as between Denver and Eldorado Springs
and return, and between Boulder and Eldorado Springs and re-

turn, round trip fares are $1.25 and 50 cents respectively.

6. Round trip fares, good only on Sunday, between May 15 and Octo-

ber 31, Denver and Eldorado Springs, $1.56; Denver and Boulder.

$1.55.

Special charge of five cents extra to the regular ticket fare in

all cases where passenger has failed to purchase a ticket at such

stations as have agents where tickets may be procured.

Jae
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Upon the filing of the above application, the same was set for

hearing before the Commission on Wednesday, November 10,

1920, at 9:30 o'clock A. M., at the hearing room of the Com-

mission, 315 Capitol Building, Denver, Colorado, and notice

thereof given by the usual method on November 1, 1920, to the

Boulder Commercial Association, the Lafayette Commercial As-

sOciation, the Louisville Commercial Association, and also by

the posting of notices of such application in the depots of said

Interurban Railroad at Boulder, Marshall, Superior, Louisville

and Lafayette, and by publication of notice in the newspapers

of Boulder, Denver, Louisville and Lafayette, it being the de-

sire of the Commission to have all patrons of the road that might

be interested to have due notice of this application for increased

fares.

At the hearing no person or association whatever appeared

in opposition to the increased rates asked for, and such appear-

ances as were made, aside from that of the Receiver himself,

appear to have been made for either assurance of a more effi-

cient service being maintained, or that the employes of the

company be assured of an increase in their wages as a result

of any increased fares granted.

The Receiver, W. H. Edmunds, was the sole witness for ap-

plicant, and his testimony comprised most of the evidence sub-

mitted. He testified that The Denver and Interurban Railroad

was never at any time taken over by the United States Rail-

road Administration, and had, therefore, never received any

benefits of increased rates as allowed to steam carriers by the

Railroad Administration, or as allowed to such of the electrically

operated carriers of the country as were taken over by the

Railroad Administration, of which only such electric roads as

carried freight as well as passengers were made subject to the

jurisdiction of the United States Railroad Administration. His

testimony further disclosed that in April of 1918, an applica-

tion for increased rates had been made to this Commission, but

the same had been substantially denied, so that whatever in-

crease had been allowed at the April, 1918, hearing made no

appreciable difference in the operating revenues of the corn-
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pany. That proceeding was known as Investigation Docket No.

17. Subsequently a second application was made to this Com-
mission docketed as Application No. 23, in July, 1918, which
was allowed and became effective August 7, 1918, and which
rates are the basis for the present rates now in effect upon
said line of railroad. The witness further testified that much
of the benefit that would otherwise have been derived from the
increase of August, 1918, was rendered abortive until the spring
of 1919, for the reason that the ravages of the Spanish influenza
depressed traffic to such an extent that operations were at a
loss during several months of the epidemic period. Thereafter,

the operating costs for materials and supplies increased to such
an extent as compared with prior costs that any benefits that
would otherwise have been derived from such increased fares
were practically overcome. To demonstrate the comparative cost
of supplies and materials entering into the maintenance of the
railroad property in 1920 compared with 1916, the witness iden-
tified as being correct a comparative statement of such costs.

Such statement is somewhat voluminous, so that the record will

not be encumbered with it in detail, but a number of items may

be cited to show the general trend of increased cost, as testified

to by the witness, as follows:

Material Cost 1916 Cost 1920
Increased
Per Cent.

Steel tires  $22.00 $45.70 128
Steel axles 19.00 61.69 208
Window glass .47 1.27 167
Castings  25.00 74.91 200
Paints  1.42 2.85 100

Copper wire  .30 .59 97
Steel wire  .12 .33 172
Ties  .81 1.71 112

The above items are fairly indicative of a long list shown in

Exhibit 4, and it may be safely stated therefrom that the gen-

eral average of per cent in increased cost will approximate 125
per cent as the increase of cost of supplies and materials in
1920 over the cost of the same in 1916.

The Receiver further testified that the year 1919 was the ban-
ner year, so far as operating revenue is concerned, within the
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history of the road, the total operating revenue for that calendar

year being $276,344.59, all of which was derived from passenger

fare revenue save $1,964.71, which was derived from excess bag-

gage charges, station and train privileges, mail contracts and

several other smaller items. The operating expense, as shown

by said Exhibit 2 for the calendar year 1919, amounted to $177,-

104.47, which comprised maintenance of way and structures,

maintenance of equipment, transportation and traffic expense

and transportation, traffic and general expense, of which sum

the transportation expense amounted to $107,788.02. The total
operating expense deducted from the operating revenue gives a

net operating revenue of $99,240.12, from which is deducted,

railway tax accruals of $10,150.00, leaving a net operating in-

come for the year 1919 for $89,090.12. To this net operating

income is added $2,978.91 of non-operating income, which is

interest from unfunded securities and accounts, which gives a
grand total of net income for the calendar year 1919 of $92,-

069.03; from this total net income there are chargeable, accord-

ing to the testimony, the following items:

Interest on unfunded debt $ 28,726.50

Interest on funded debt 64,740.00

Rent for leased roads 2,585.04

Miscellaneous rents  19,684.92

Total deduction $115,736.40

This shows a deficit between net income for 1919 and the above

items of deductions therefrom for the calendar year 1919, of

$23,667.43.

The Receiver's testimony explains in detail the various items

set forth in Exhibit 2, but as will be observed therefrom, the

most serious charge against the operation of this road is the in-

terest charge upon its funded and unfunded debt, which in 1919

amounted to $93,466.50. The debt of the company upon which

interest is paid, according to the testimony, is $1,079,000.00, of

which $480,000.00 is unsecured or unfunded, which represents

the money borrowed by The Denver and Interurban Railroad

Company to pay interest upon its bonded debt, all of which, ac-
cording to the testimony, bears interest at 6%. No account has
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been taken in the figures submitted for depreciation or return

upon invested capital, so it is apparent that under conditions at

the present time applicant company is entitled to an increase in

its fares in approximately the same ratio as increases have been

granted to steam carriers throughout the country by the Inter-

state Commerce Commission, and the various state commissions,

if it shall longer continue to operate and give reasonably ade-

quate service to the public and pay to its employes something

near to a fair schedule of wages.

The witness testified without objection in support of the al-

legations contained in the fourth paragraph of the application,

that is, as to the collision of September 6, 1920, and the liability

thereby incurred by the Railroad Company, for damage claims

and property loss. Such allegations, and the testimony in sup-

port thereof, have been entirely disregarded by the Commission

as being matters not properly chargeable to operating revenue

and thus to be paid by the traveling public. That patrons of a

utility cannot legally be required to bear the burden caused by

the negligent act of the utility and its agents, servants and em-

ployes, is, the Commission believes, self-evident, if not axiomatic.

The witness' testimony further disclosed that the operating

revenue of the applicant company was greatly decreased during

the months of August, September and October, 1920, by reason

of the following facts:

As now and heretofore operated, the Interurban cars operate

over the tracks of the Denver Tramway Company from Globe-

ville into Denver, to the loop at Fourteenth and Arapahoe Streets

and return to Globeville, for which service the Tramway Com-

pany collect a city fare of six cents from each passenger in either

direction; such cars are operated over the tramway tracks by

tramway employes, the regular employes of The Denver and

Interurban operating same from Boulder to Globeville only. On

August 1, 1920, a strike was declared by the employes of the

Denver Tramway, which, as a matter of common knowledge,

grew into a very serious menace to industrial conditions in the

city of Denver. No cars were operated by the tramway for sev-

eral weeks at all, and for a period of more than two months, very
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irregularly. During this period of time The Denver and Inter-

urban Railroad Company operated its cars into Denver by means

of its own employes to what is termed the car barns at Twenty-

third and Market Streets, this point being distant from the

Interurban loop about nine blocks; the Interurban Company was

unable to operate its cars into the Interurban loop at that time
because of its having an agreement to use tramway tracks for
its cars further into the city than the car barns, and for the ad-

ditional reason of its working agreement with its employes to
operate cars between Boulder and its car barns. For a period
of three months, August, September and October, passengers

into the city were carried only to Twenty-third and Market
Streets, and passengers from the city were required to take the
Interurban at Twenty-third and Market Streets, so that the
revenues of the Interurban were thereby decreased in the month
of August, 1920, as compared with August, 1919, $5,632.19;
September, 1920, less than September, 1919, $3,919.86; revenues

for October, 1920, were not stated, but estimated as being con-

siderably less than October, 1919. On November 1, 1920, the

Interurban cars were operated as before the strike, that is, by

tramway crews from Globeville to the Interurban loop and re-
turn to Globeville, but by new and inexperienced men, which has
caused more or less disruption of a punctual service.

The Receiver testified that in the event the increased fares are

granted by this Commission, as asked for in his application, he

will undertake to do three specific things: First, increase the

wages of his train service and other employes to the level of in-

creases granted by the Railroad Labor Board created by the
Transportation Act of 1920, which granted an approximate in-

crease of 21 per cent to practically all classes of railroad em-

ployes, effective in the summer of 1920. Second, that arrange-

ments will immediately be made with the Denver Tramway Com-

pany whereby the cars of the Denver and Interurban Railroad

will be brought into the Interurban loop at Fourteenth and

Arapahoe Streets in the city of Denver by the train crews of said

railroad company, and that the passenger ticket from Boulder

and intermediate points will convey the passenger to said Inter-
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urban loop in Denver without payment of the six cents stre
et

car fare as has heretofore been done. Third, that within a

reasonable time, which the Receiver estimates will
 be within

twelve months from this date, The Denver and Interurban 
Rail-

road Company will construct a link of road from Moder
n to

Utah Junction, and thence use the tracks of the Chicago,
 Bur-

lington & Quincy Railroad from Utah Junction to West
 Thirty-

sixth Avenue, and thence construct its road about a block

southerly to connect with the tracks of the Denver Tra
mway

Company at a point just north of the Twenty-third 
Street viaduct

and thence operate over the tracks of the Denver 
Tramway Com-

pany into the Interurban loop at Fourteenth and 
Arapahoe

Streets; by this means to eliminate and abandon t
he existing

Interurban tracks from Modern around through Gl
obeville to

the Twenty-third Street viaduct, which will save about
 three and

one-third miles of distance through a circuitous and
 dangerous

part of its track, and will result in the saving of about
 ten

minutes time in landing its passengers at the Inter
urban loop in

Denver.

With reference to the first proposition, it may b
e said that the

Commission is in hearty accord. The testimony discloses, and

we think it is conceded by all parties concerned, that t
he em-

ployes of The Denver & Interurban Railroad Company, an
d es-

pecially those in the train service, are of that type of 
railroad

employes that usually are found upon American rail
roads, cour-

teous, accommodating and faithful. An additional fact
or also

is that the operation of the Interurban cars between Boulder 
and

Denver for half the distance is over the leased lines of the 
Colo-

rado and Southern Railway Company, so that The Denv
er and

Interurban employes in the train service must possess an
d re-

quire the same degree of railroad technical skill and ability 
as is

required of the employes of a steam rail carrier. The motormen

and conductors now receive pay at the rate of 56 c
ents per

hour and the flagmen or brakemen at the rate of 42 cents p
er

hour, which approximates $144.00 a month for the former tw
o

classes of employes and $107.00 a month for the flagmen. The

Receiver proposes to increase wages to a scale of 67 cents per
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hour for motormen and conductors and 50 cents per hour for
flagmen, which will approximate $180.00 per month for the two
first named classes of employes and $135.00 per month for flag-
men. These wages are none too great under existing conditions.
The applicant asks for an increased fare which will yield ap-
proximately $20,000.00 per year to inure to its employes. The
United States Labor Board granted increases of approximately
21 per cent, and the increase of applicant to its employes will be,
as the Commission understands it, upon the same basis, that is,
21 per cent increase to its employes, which comprise trainmen,
linemen, brakemen and all other of its employes. From the
testimony in this case, and indeed from the common knowledge of
present day conditions, the Commission is quite satisfied that no
objection to an increased fare will be made by the traveling pub-
lic in the event such increased fares accrue to the employes of
the company.

As regards the second proposition of the Receiver, the Com-
mission is equally satisfied that this will inure to the benefit of
the traveling public, and the increased fares hereby allowed are
made upon the understanding that this arrangement will be
forthwith inaugurated. Not only is the collection of a city fare
upon an Interurban car a nuisance to the public, but the oper-
ation of the Interurban cars by tramway crews is to a large ex-
tent responsible for many vexatious delays and misunderstand-
ings. With the elimination of this factor, a passenger boarding
an Interurban car, outbound or inbound, will be landed upon
the same ticket and with the same train crew at his destination
and without additional annoyance, bother or misunderstanding.
This change ought to be, and we feel will be, appreciated by the
patrons of The Denver and Interurban Railroad.

The third proposition of the Receiver to eliminate the round-
about and dangerous trackage through Globeville is equally
meritorious in the interest of the patrons of this road, and in the
interest of the road itself, in saving upwards of three miles in
distance and of about ten minutes of running time, to say nothing
of the dangerous curves that will be eliminated thereby and of
the disagreeable sections of the city that will be avoided in



148 REPORTS OF DECISIONS OF

entering the city, which are matters well calculated to be of ad-

vantage to the traveling public and to the railroad itself, and

when this condition shall have been brought about, The Denver

and Interurban Railroad Company will have accomplished a

betterment that will prove to be a material asset.

The increased fares hereby allowed upon the basis asked for

by applicant in its petition must be understood to be upon the

conditions named hereinabove, and upon the further condition

that a reasonably adequate and efficient service shall be main-

tained by the company, for it is a notorious fact, though not

being specifically testified to, that the service now furnished is

far from being satisfactory or efficient, and particularly since

the inauguration of the strike upon the Denver tramway of

last August 1st, since which time the service to and from Den-

ver in the morning and evening hours has been more frequently

off of schedule time than on time.

As before stated, the increase in fares hereby allowed is made

with the express understanding that unless conditions are im-

proved as hereinabove indicated, and unless the propositions

made by the Receiver in his testimony in this case are fulfilled

as therein stated, this order may be made the subject of further

consideration upon complaint of any patron affected or on the

Commission's own motion.

ORDER,.

IT Is THEREFORE ORDERED, That applicant, the Receiver of The

Denver and Interurban Railroad Company be, and he hereby is,

authorized to establish and to put into effect upon one day's

notice to the public and the Commission in the manner prescribed

by the Act, the fares, rates and charges as set forth and speci-

fied in Exhibit A, hereinabove referred to and attached to his

said application.

IT Is FURTHER ORDERED, That the above authority is hereby

granted upon condition that the wages of his employes be in-

creased approximately 21 per cent contemporaneously with the

going into effect of such increased fares.

1r Is FURTHER ORDERED, That the said applicant shall in-
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augurate within a reasonable time a system of operating his cars
into and out of the city of Denver by means of his own employes,
and without any additional city fare being charged.
Jr Is FURTHER ORDERED, That within a reasonable time, which

is hereby designated as within twelve months from this date, said
Receiver shall establish a line of track and operate the cars of
The Denver and Interurban Railroad from. Modern to Utah
Junction, and thence over the line of the Burlington Railroad
from Utah Junction to West Thirty-sixth Avenue, Denver, and
thence southerly to the tracks of the Denver Tramway Company
to a point near the north end of the Twenty-third Street viaduct
and thence over said tramway tracks to the Interurban loop in
the city of Denver.

Jr Is FURTHER ORDERED, That all outstanding tickets, one-way,
round-trip and commutation, be honored by said railroad for
transportation within limit of sale, without additional charge.
IT IS FURTHER ORDERED, That the failure, neglect or refusal of

the Receiver of said railroad company to comply with the terms
of or amend the terms of this order as the Commission may
then term to be just.

THE: WESTERN LIGHT & POWER CO.
V.

THE CITY OF LOVELAND.

[Case No. 144. Decision No. 394.1

Eminent domain—Public Utilities Act—Effect.
1. Right of municipality to proceed by eminent domain to

condemn system of electric utility is preserved by Public Utilities
Act.

Eminent domain—Effect of Commission's order on right of.
2. Nothing contained in cease and desist order made to con-

serve labor and materials during war prevented municipality from
proceeding in proper action before Commission or in court to
acquire property of private electric utility.

[December 2, 19201

Appearances: Pershing, Nye, Fry and Tallmadge and Ab. H.
Romans for the.City of Loveland; Paul W. Lee and George A.
Shaw, Attorneys for the Western Light and Power Company.
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STATEMENT.

By the Commission: The petition in this ease was filed with

the Commission on August 11, 1920, and an answer was filed

August 30, 1920. A hearing was held October 11, 1920. The

question to be determined is whether an order entered in the

above entitled case on the 31st day of December, 1917, prohibits

the city of Loveland from acquiring by purchase by proceedings

before this Commission or by eminent domain proceeding in any

court having jurisdiction over said matter, the distribution sys-

tem of the Western Light and Power Company in the city of

Loveland.

The original action in this cause, on which the said order of

December 31, 1917, was entered, was commenced by the Western

Light and Power Company for determination by this Commis-

sion of the question whether under subdivision b, Section 35,

Chapter 110, Session Laws, 1917, of Colorado, the defendant,

the city of Loveland, had, before the effective date thereof, to-

wit: July 16, 1917, begun actual construction work on its pro-

posed electric light plant and had prosecuted such work in good

faith, uninterruptedly and with reasonable diligence in propor-

tion to the magnitude of the undertaking, under any franchise,

permit, ordinance, vote or other authority heretofore granted,

but not heretofore actually exercised, or whether a certificate of

public convenience and necessity was required. After due con-

sideration by the Commission the said order of December 31,

1917, was entered, which is as follows:

"It is therefore ordered, that the Public Utilities Commission

of the State of Colorado finds that the municipality of Loveland

had began actual construction of its electric light plant prior to

the enactment of the amendment to the Public Utilities law of

the State of Colorado, known as Section 35, and at the date of

this hearing was prosecuting the work in good faith, uninter-

ruptedly and with reasonable diligence in proportion to the

magnitude of the undertaking.

"It is further ordered, that the municipality shall not pro-

ceed further to build and complete the proposed municipal elec-

tric light plant and system until such time as the municipality
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shall again appear before the Commission and show to the Com-

mission that it is ready to proceed in the interest of the

municipality, or until such time as the Commission, on its own

motion, shall authorize the municipality to resume work under

more normal conditions.

"It is further ordered, that no public utility, taxpayer or

person may appear before the Commission for the purpose of

showing that the municipality of Loveland is not prosecuting the

work of constructing and completing its proposed municipal

electric light plant and system in good faith, uninterruptedly

and with reasonable diligence in proportion to the magnitude of

the undertaking until the further order of this Commission."

In this decision and order the Commission first found that the

municipality of Loveland had begun actual construction of its

plant prior to the enactment of the amendment to the Public

Utilities law, and was prosecuting the work in good faith, un-

interruptedly and with reasonable diligence. In the second part

thereof, which is the part of the order which seems to be under

contention, the Commission ordered that the municipality should

not proceed further to build and complete the proposed munic-

ipal electric light plant until such time as the municipality

should again appear before the Commission and show to the

Commission that it was ready to proceed in the interest of the

municipality, or until such time as the Commission, on its own

motion, authorized the municipality to resume work under more

normal conditions. The reasons which prompted the Commis-

sion to include the second part in its order are set out in its

statement of facts, as follows:

"Today the United States is in a state of war, and, as a con-

sequence, there is insufficient labor and material to carry on

economically the work and industries necessary to a satisfactory

termination of the war. Largely on this account, there has been

brought about a great scarcity of both labor and materials neces-
sary to the successful termination of the same. The federal

authorities at Washington are continually advocating the con-
servation in every way possible of man-power and materials, re-
questing that all unnecessary construction at this time be de-
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• ferred, and that sacrifices be generously made in order tha
t all

power and energy may be directed in a united effort to bring
 the

war to a satisfactory and successful conclusion. It is the policy

of this Commission to co-operate with the National Governm
ent

in every way possible, and this also should be the policy of
 the

state and municipalities. The Commission has sufficient knowl-

edge of the scarcity of labor and material, and is also informe
d

that many kinds of material can not be immediately obtained a
t

any price; it is equally true that the cost of labor and materia
l

today exceeds by more than 100 per cent the cost of a year ago.
"

From the above it plainly appears why the Co
mmission, after

finding that the city of Loveland had begun actual 
construction

and had prosecuted the work uninterruptedly and
 with reason-

able diligence, included the second paragraph in its or
der; name-

ly, for the purpose of conserving in every way possi
ble man-

power and material for the successful prosecution of the 
war, and

to prevent the unnecessary dissipation of the funds of the

municipality in being compelled to construct its syste
m at a time

of extraordinary high prices of material an
d labor.

It is evident from the order itself that the Com
mission did not

intend to prevent the city of Loveland fro
m purchasing the

plant of the Western Light and Power Compan
y by a proper

proceeding before this Commission, as on Page 9 of 
the original

order of December 31, 1917, the Commissi
on says: "If the

municipality desired to appear before the Commiss
ion and pur-

chase the properties of the Western Ligh
t and Power Company

serving the city of Loveland, in accordance 
with the terms of the

Public Utilities Act, that would be its privile
ge."

As to the question of the city of Loveland proc
eeding by an

action to condemn, there is nothing in the o
rder to indicate that

the Commission intended in its said order 
to thereby restrain

the city of Loveland from proceeding by 
an action of eminent

domain in a court of law of competent jurisd
iction to condemn

any part of the property of the Western 
Light and Power Com-

pany. The right to proceed by eminent 
domain is reserved to

the city by the Public Utilities Act, and 
were it not so reserved,

it is indeed a doubtful question whether thi
s Commission would



PUBLIC UTILITIES COMMISSION OF COLORADO 153

have the jurisdiction to restrain the city from proceeding in
court to enforce a remedy provided by law.

ORDER.

IT IS THEREFORE ORDERED, That it is the opinion of the Com-
mission that nothing in the said order of December 31, 1917, in
any way prevents the said city of Loveland from proceeding in
a proper action before this Commission to acquire the property
of the said Western Light and Power Company in the city of
Loveland, and that the said order in no way prevents or restrains
the said city of Loveland from proceeding in a court of com-
petent jurisdiction to acquire said property by condemnation.

RE THE LIBERTY TRANSPORTATION AND EXPRESS
COMPANY.

[Application No. 58. Decision No. 3991/2.]

Certificate of convenience and necessity—Failure to pay fee—Effect.
Certificate of convenience and necessity cancelled for failure

to pay fee therefor provided by law.

[December 13, 1920.]

STATEMENT.

By the Commission: On September 22, 1919, The Liberty
Transportation and Express Company of Denver, Colorado, filed
their petition for a certificate of public convenience and neces-
sity for the operation of an automobile truck line between Denver
and Greeley, Colorado.

The matter was heard at the hearing room of the Commission
on September 26, 1919. Upon such hearing a certificate was
granted. Applicant was notified that .the certificate would issue
Upon payment of the fee therefor as provided in the Public Util-
ities Act. Notices have been sent to applicant to comply with
the request of this Commission, which have been ignored. Under
these circumstances the certificate issued will be cancelled and
the application dismissed for failure of applicant to comply with
the request of the Commission and of the provisions of the Act.
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ORDER.

IT IS THEREFORE ORDERED, That the certificate heretofore, and

on October 11, 1919, granted to applicant, The Liberty Trans:

portation and Express Company be, and the same is hereby can-

celled and for naught held, and the said application be and the

same is hereby dismissed.

RE E. F. CHAMBERS.

[Application No. 110. Decision No. 402.1

Service—Abandonment.
The Commission has no power to compel a utility company

to invest additional money in operation, which experience has

proven to result in financial loss, and such a utility should be per-

mitted to abandon service notwithstanding consumers have in-

vested money in fixtures in reliance upon its continuation and will

suffer loss by the abandonment.

[December 20, 1920.1

Appearances: Hughes and Dorsey and E. I. Thayer, for ap-

plicant; N. Walter Dixon and S. Harrison White, and Clyde T.

Davis, city attorney of La Junta, and H. M. Minor, city attorney

of Rocky Ford, for the cities of La Junta and Rocky Ford, pro-

testants, and Fred A. Sabin for protestant, The Holly Sugar

Company.

STATEMENT.

By the Commission: Applicant, E. F. Chambers, filed with

the Commission on September 10, 1920, his application wherein

he alleges that The Otero Gas Company, a corporation, organ-

ized under the laws of Colorado, prior to June 1, 1915, was the

owner of a gas plant at La Junta, Colorado, and of franchises

and privileges granted to it by the cities of La Junta and Rocky

Ford in Otero County, to construct, maintain, own and operate

gas equipment and appliances and to lay, maintain and operate

gas mains and lines through the streets, alleys and roads of said

municipalities and county for the manufacture and distribution

of light, power and fuel gas to the public; that said Otero Gas

Company continued to be such owner and was engaged in the

Imo
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operation of such gas plant and pipe lines and in supplying gas

to the public until the plant was sold, as hereinafter mentioned;

that on June 1, 1915, said Otero Gas Company issued and sold

its bonds in the sum of $60,000.00 with interest at the rate of 6

per cent per annum, and on said date executed and delivered its

mortgage deed of trust conveying all of its property, equipment,
appliances and privileges to the International Trust Company,
a corporation, as Trustee, to secure the payment of such bonds

and interest; that on December 1, 1919, said Otero Gas Company
made default in the payment of interest then due upon said
bonds and proposed to cease its operations, and declared that
because of the impaired condition of its plant and property and
its lack of funds it was unable to further continue the operation
of its property; that in January, 1920, a foreclosure suit was
filed in the District Court of the Tenth Judicial District of
Colorado entitled "The International Trust Company, as Trus-
tee, v. The Otero Gas Company," for the foreclosure of said

mortgage deed of trust securing the payment of said bonds and
the interest thereon, and for the appointment of a receiver to
conserve and operate said business and property pending said
foreclosure; that the court thereupon appointed H. K. Holloway
the receiver of said Otero Gas Company and its property, and
the receiver took over the charge and control and operations of
said property until the foreclosure and receiver's sale of said
property on July 8, 1920; that during the operation of said

property by the receiver the operating expenses were largely in

excess of the operating revenues, and that the loss, exclusive of

taxes and depreciation, amounted to about $8,000.00; that since

the acquisition of said gas property by the applicant July 8, 1920.

the operating income has been insufficient to pay the operating
expenses of said property.

Applicant further represents that upon examination into the

physical condition of said gas plant and property made by the

receiver and The Otero Gas Company and by applicant, it was

made to appear that to rehabilitate the properties and render

the plant efficient to properly manufacture and distribute its

product, would require the immediate expenditure of not less
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than $35,000.00 to $40,000.00; that efforts have been made to

organize a new company and secure sufficient capital to finance

the same, in order that it may be possible to further operate said

gas plant and system, but without success; that because of the

conditions set forth in the application, applicant was unable to

sell bonds or borrow any money, which is imperatively necessary

for the continued maintenance and operation of said gas plant

and system, and that he is unable to obtain funds with which to

even make the necessary repairs and rehabilitate said system as

will render it efficient and in condition to be operated without

constant and recurrent loss to the owner; that unless the de-

preciation in equipment is checked and old and defective machin-

ery and appliances are immediately replaced with efficient equip-

ment, the loss in operation will be greatly increased, and that,

in fact, unless the above is speedily done, the gas plant will soon

arrive at a stage where it will automatically cease to be operable

or of any practical use.

The applicant further states that with the gas plant in its

present physical condition he is unable to pay operating expenses

under the rates now in force, or under any increase of rates that

might be allowed by the Commission commensurate with the

value of the service; that the property cannot be continued in

operation unless additional capital is invested therein for neces-

sary repairs, improvements and a general rehabilitation, and

thus to procure increased operating revenues; that the said Otero

Gas Company and the receiver and applicant have each, respec-

tively, given a fair trial to the rates in effect as heretofore al-

lowed by the Commission; that a purchaser cannot be found who
is willing to buy the property as an entirety at a fair price and

to operate it as a gas utility; that the respective owners of the

gas plant have made a legitimate effort to increase and develop

the business, but without success, and that the gas property has

been capably and economically managed; that reasonable efforts

have been made to increase the earning power of the plant, but

that the revenues derived have heretofore been and now are in-

sufficient to pay operating expenses and taxes, and that the earn-

ings do not permit of any depreciation allowance whatever; that
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the rates for gas cannot now be increased to an. extent as will
yield an adequate sum to provide for operating expenses, taxes,
depreciation and a fair return on the value of the property;
that it is necessary, therefore, that the operation of the plant be
discontinued; that neither The Otero Gas Company nor the re-
ceiver nor the applicant has received a fair return upon the fair
value of said plant, and that the applicant is without funds to
further operate the plant and to pay for necessary repairs and
replacements of the various parts thereof, and is unable to fur-
ther maintain the plant in its present physical condition and to
furnish a proper and adequate supply of gas to consumers.
The concluding paragraph of the application states that ap-

plicant should be permitted to abandon and discontinue and
cease the operation of said property and dismantle the same, and
to junk or sell the property and equipment in its entirety or in
separate portions as he may deem advisable.
The prayer of the application is that an order be entered by

the Commission authorizing and directing applicant to discon-
tinue service, cease the operation of said gas plant, to dismantle
it and to sell all or such part of the plant and equipment as
petitioner may deem advisable.

Upon the filing of said application copies of the same were
served upon the municipal authorities of La Junta, Rocky Ford
and Swink, Colorado, by registered mail, and also notice of the
filing of said application was sent to the press of said three
municipalities with a request that the same be given publicity.

Thereafter, and on September 24, 1920, the cities of La Junta
and Rocky Ford, by their attorneys, filed a motion to require
applicant to set out and state who is the real owner of the utility
mentioned in the application, averring that the application failed
to so state, and that said cities proposed to resist the granting of
the prayer of the application.

Upon applicant being served with copy of said motion, he
filed, by his attorneys, on October 9, 1920, a satisfaction of said
motion in which it was stated that the International Trust Com-
pany, a corporation, of Denver, is the real owner of said gas
property which had been acquired by foreclosure and receiver's



168 REPORTS OF DECISIONS OF

sale, and that the International Trust Company is the owner of

bonds, notes and certain other of the indebtedness of the former

owner of said property, The Otero Gas Company, and that ap-

plicant, E. F. Chambers, holds the legal title thereto for the use

and benefit of said The International Trust Company.

The cause was set for hearing in the city hall in the city of

La Junta, Colorado, on October 13, 1920, at 10 o'clock A. M.,

due notice thereof being given to all parties in interest and by

publication in the newspapers of La Junta, Rocky Ford an
d

Swink. Upon the morning of said date the place of hearing wa
s

changed to the district court room of the county court hou
se in

La Junta, by consent of all parties and for greater convenience.

At the inception of the hearing a formal protest was fil
ed by

the cities of La Junta and Rocky Ford, which protest w
as sub-

sequently adopted by the Holly Sugar Company as its 
basis of

protest, which said protest sets forth the incorporate
 capacities

of the protestants and that the same is filed in behalf
 of said

cities and their inhabitants who now are and 
who desire to be-

come patrons of the utility involved, and tha
t the only means

which protestants and the inhabitants of said commun
ities have

to procure gas for public and domestic purposes
, is from the

said gas utility.

Protestants further set forth that large numbers of the 
in-

habitants of said cities have heretofore expended sums
 of money,

amounting in the aggregate to thousands of dollars, piping thei
r

homes, procuring lighting fixtures and gas ranges and other ap-

pliances for using gas, all of which was done in reliance upon

the continued operation of said gas utility, and that the discon-

tinuance of said gas utility will cause the inhabitants who are

users of said gas product not only great inconvenience, but in

the aggregate serious financial loss.

Protestants further allege that said gas utility was constructed

and has been and now is being operated under franchises ob-

tained from said cities and from the Board of County Commis-

sioners of Otero County, and that the owner of said utility can-

not be excused from the performance of the conditions of said
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franchises by the fact, if it be a fact, that the utility cannot,
under present conditions, be operated at a profit or without loss.

On information and belief, protestants deny that the receipts
from the operation of said gas utility will not meet operating
expenses, and deny that the real owner of said utility, has not
or cannot obtain sufficient funds with which to operate said util-
ity and make repairs and extensions thereof as may be necessary.

Protestants pray that the owner of the utility be required to
furnish full proof of the allegations of the applicant, and that
protestants have the right and opportunity to produce counter
evidence and other evidence as may be pertinent to the issue in-
volved.

It appears from the testimony and exhibits in the case that
The Otero Gas Company was incorporated November 10, 1914,
under the laws of this state for a term of twenty years, with a
capital of $100,000.00, par value $1.00 per share, and that shortly
subsequent to its incorporation it purchased a franchise of the
Rocky Mountain Gas Company and land upon which was to be
constructed a gas plant. On January 4, 1915, it began con-
struction of an oil gas plant to cost $20,000.00, part of which

was to be paid in cash and part in the stock of the company;

that thereafter, and on March 8, 1915, The Otero Gas Company

extended its operations from La Junta to the city of Rocky Ford,

about eleven miles distant, and to the town of Swink, about eight

miles distant. Franchises were procured from Rocky Ford and

Swink and a right of way was procured from the County of

Otero for laying transmission and distributing mains to said

city and town, and about September 1, 1915, said company be-

gan to serve consumers in Rocky Ford and Swink. Meantime,

and on June 15, 1915, The Otero Gas Company issued its bonds,

in the amount of $150,000.00, bearing interest at 6 per cent per

annum, secured by a deed of trust on the property of the com-

pany to the International Trust Company of Denver, as Trustee;

these bonds were dated June 1, 1915, and were due June 1, 1930,

of which $60,000.00 of bonds par value were sold at 90 and ac-

crued interest. The agreement with the Trust Company, trus-

tee, provided that the balance of the bonds, $90,000.00 par, could
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not be issued until the net earnings of the company, after de-

ducting operating expenses, taxes and interest, should equal two

and one-half times the interest charges on all bonds then out-

standing within the twelve months period prior to issuance, and

then only to be issued to the extent of 75 per cent of the cost of

construction. Subsequently, and on November 21, 1916, The

Otero Gas Company borrowed $8,000.00, secured by a second

mortgage on the gas property, with interest at 6 per cent per

annum, which second mortgage was dated December 1, 1916,

and was due June 1, 1919. The Otero Gas Company defaulted

in the interest payment on its bonds. On application of the

trustee, a receiver for the company was appointed by the District

Court of Otero County January 5, 1920, and the property of

the company was taken over and the plant operated by the re-

ceiver from January 9, 1920, to July 9, 1920, when at receiver's

sale the property was disposed of and thereafter operated by

the applicant Chambers for The International Trust Company,

the purchaser of the property at such sale.

In the franchise granted to The Otero Gas Company certain

rates were therein specified as the price for which gas should be

furnished to consumers in said municipalities. On August 16,

1917, the company filed a schedule with the Commission, amend-

ing the franchise rates, to become effective September 15, 1917.

Protests were made to such amended schedule, and upon hearing

the Commission established, under Decision No. 146, in Case No.

145, the monthly minimum guarantee as 75 cents gross or 70

cents net per month.

Thereafter, and in November, 1918, another schedule of rates

was filed by The Otero Gas Company, and upon protests being

filed was suspended by the Commission until a hearing was had

thereon, and on June 30, 1919, in Decision No. 263, I. & S. No.

33, the Commission established the following schedule of rates

for The Otero Gas Company:

First 5,000 cubic feet per month, $1.70 gross per 1,000 cubic feet.

Next 10,000 cubic feet per month, $1.40 gross per 1,000 cubic feet.

Next 15,000 cubic feet per month, $1.25 gross per 1,000 cubic feet.

For all consumption during the month in excess
 of 30,000 cubic

feet $1.00 net per thousand cubic feet, with a proviso
 in the schedule
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that a discount of 10 centsi per thousand cubic feet be allowed on the

first 5,000 cubic feet or fraction thereof on all bills paid within the dis-

count period.

These rates, with a minimum monthly guarantee of $1.00 net

per consumer or per meter, were effective as of June 30, 1919,

and have been the schedule of rates under which the company, the

receiver and the applicant have been operating said plant from

that date up to the present time.

At the hearing a mass of testimony, both oral and document-

ary, was submitted to the Commission by applicant and by pro-

testants. From all of such testimony it clearly appears that the

gas property in question never succeeded in paying its operating

expenses, charges and taxes, much less anything for depreciation

allowance or any return upon the capital invested. The most

of the equipment for this gas plant was what might be termed

second hand or used machinery and appliances, purchased in

California by The Otero Gas Company for installation at La

Junta. The evidence discloses a constant loss in operation, as

stated, so that it was constantly necessary to procure new capital

to operate the plant, which finally culminated in the bond issue,

as hereinabove stated, and a mortgage upon the plant which was

foreclosed by the trustee upon default in the payment of the in-

terest on the bonds issued.

Much testimony was introduced relative to the present physi-

cal condition of the plant, from which it appears that to warrant

further operation and to have a reasonably adequate and effi-

cient gas plant, extensive repairs, improvements and a general re-

habilitation of the plant would be necessary. Such repairs and

improvements, witness King, Superintendent of the plant, testi-

fied in detail is what, in his judgment, will be necessary, and that

the cost thereof will be about $36,400.00, exclusive of freight and

cost of installation. Also much testimony was submitted with

reference to the operating expenses and revenue of the plant prior

to the receivership, during the receivership and subsequent to

the receivership. In order to clarify the situation in that re-

gard, it was stipulated and agreed by all parties that the statis-

tician of the Commission should make a report as to the oper-

ating revenues and expenses of The Otero Gas Company from
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the period July 1, 1919, to January 9, 1920, and during the re-

ceivership from January 9 to July 9, 1920, and by the applicant

Chambers from July 9 to October 1, 1920; that in so doing the

statistician should go over the records and accounts covering

these periods of operation as kept by these respective parties, and

when completed it should be admitted in the evidence without

objection as "Commission's Exhibit X."

The cause was argued orally at the hearing room of the Com-

mission, Capitol Building, Denver, on November 24, 1920, pur-

suant to notice, at which time the report of the statistician was

filed and considered in evidence. Applicant contended that the

evidence, including the said report, established beyond question,

that the gas plant could not further continue to be operated ex-

cept at great loss, while protestants urged that under all the evi-

dence it was obvious that before such discontinuance is permit-

ted, an increase of rates should be granted, to demonstrate the

ability of the utility to at least earn its operating expenses,

charges and taxes. Were it not for the fact clearly appearing

from the evidence, that in excess of $35,000.00 of new capital

must be immediately put into the plant to render it fairly ade-

quate to furnish its gas service, the argument of protestants is

worthy of serious consideration; but without such capital being

invested, any increase of rates would furnish no accurate or de-

pendable data for its future operation, and would, in all prob-

ability, only result in further and continued loss in the operation

of said plant.
From the report of the statistician, comparative statement of

operating revenues and expenses during the three periods men-

tioned, is as follows:

OTERO GAS COMPANY Revenues Expenses Deficit

July 1, 1919, to Jan. 9, 1920....$17,509.68 $19,483.44 $1,973.76

Average per month 2,797.94 3,113.33 315.39

RECEIVERSHIP

Jan. 9 to July 9, 1920 $15,446.69 $27,400.26 $11,953.57

Average per month 2,574.45 4,566.71 1,992.26

E. F. CHAMBERS

July 9 to Oct. 1, 1920 $10,422.21 $11,574.66 $1,152.45

Average per month 3,801.04 4,221.35 420.31

From the above report it will be observed that during the
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periods mentioned the average monthly deficit of the Gas Com-

pany was $315.39, the average monthly deficit during the re-
ceivership $1,992.26, and during the period of applicant's opera-
tion up to October 1, 1920, $420.31. The comparatively large
deficit during the receivership is accounted for, according to the
testimony, by fees of receivership, attorney's fees in connection
with the receivership and other expenses out of the ordinary, al-
though the fees of receiver and attorney's fees have not as yet
been paid.

The statistician's report further shows the amount of gas sold
during the above three periods as follows:

OTERO GAS COMPANY

Cubic feet gas sold, July 1 to Dec. 31, 1919 10,512,100
Average cost per thousand cubic feet of gas sold  $1.86

RECEIVERSHIP

Cubic feet gas sold, Jan. 1 to June 30, 1920  9,918,400
Average cost per thousand cubic feet of gas sold  $2.76

E. F. CHAMBERS

Cubic feet gas sold, July 1 to Sept. 30, 1920  6,331,100
Average cost per thousand cubic feet of gas sold  $1.83

It will be observed therefrom that the average cost of produc-
tion per thousand cubic feet of gas sold by the Gas Company
was $1.85, by the receiver $2.76, and by applicant Chambers
$1.83, so that it conclusively appears that the cost of manu-
facturing gas sold during each of the periods was in excess of the
rates fixed by the Commission to be charged therefor.

That brings the situation squarely to a consideration of what
seems to the Commission to be the chief contention in the case;
viz, whether a further increase in gas rates to the consumers of
the said gas plant should be allowed by the Commission before
an order permitting discontinuance of said gas service is made by
the Commission. In other words, following the general legal
principle involved that has been often declared by the courts,
including our own Supreme Court, that before a public utility
may be permitted to discontinue its public function it should be
required to operate at a higher rate charged for its service ren-
dered, to determine by an actual test whether such increased
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charge will save the utility to the public service. (In re Durango

Ry. and Realty Co., 5 Colo. P. U. C. 906.)

The chief defense interposed by protestants was that an in-

creased rate should be tried by the operating owner of the gas

plant before its discontinuance of service should be allowed,

and in support of this contention a number of witnesses testified

that the consumers in La Junta and Rocky Ford would be willing

to pay an increased rate rather than lose the enjoyment of

the gas utility. Bearing in mind that in June, 1919, upon an

application for an increase of rates, this Commission fixed as a

basis of rates adequate for a fair return upon $116,094.00, the

value of the plant as determined by the Commission, $1.60 net

for the first 5,000 feet, $1.40 net for the next 10,000 feet, $1.25

net for the next 15,000 feet and $1.00 net for all monthly con-

sumption in excess of 30,000 cubic feet. By a simple mathematical

calculation it is determined that, had a greater rate been fixed

at that time—as high, for instance, as $2.00 for the first step of

the rate, with a corresponding deduction as to the other steps—

upon the same amount of gas sold, additional revenues during

the three periods named would have amounted to approximately

$1,200.00 more in the first period, approximately $1,000.00 in the

second period and about $700.00 in the third period, so that the

deficit sustained in each of the three periods would not have

been covered even had the last mentioned and higher rate been

allowed by the Commission in June, 1919. The testimony is to

the effect that, with the higher rate, a certain percentage of loss

in consumers is encountered in summer, and also that the win-

ter consumption of gas is lowered, and even under the present

rate Witness King testified that the winter load is much less than

the consumption during the summer months, so that the figures

above given with reference to a result anticipated by the grant-

ing of a higher rate, appear to be conservative.

Some testimony was submitted by protestants to show an-

ticipated loss and damage to consumers in the communities

served by the gas utility if it is allowed to discontinue such serv-

ice, by reason of the consumers' installation of gas fixtures, mains

and the like in their property, such installation having been made
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by the consumers in reliance upon the continued operation of the

gas utility, and that such loss and damage in the aggregate would

amount to several thousands of dollars. Undoubtedly this will

be the effect should the utility be allowed to discontinue opera-

tion; but it resolves itself into an individual loss on the part

of consumers in the respect mentioned as against the utility's

loss, much more serious in the aggregate were the utility com-

pelled to operate its plant for the reasons given. These matters

are unavoidable. Where an operating utility sustains a loss, its

customers must of necessity incur a loss also. This principle

may be illustrated by a utility beginning business in a flourish-

ing mining camp; everything is booming, the utility is making

money and all of its customers are prosperous. Then a slump

comes to the mining industry; people move away and the num-

bers of the customers of the utility are thereby greatly decreased

and its revenues in proportion. Those of its customers who re-

main will be required to pay an increased charge for the service

of the utility and they thus lose money, while the utility itself

is failing to earn anything like a fair proportion of its just

charges and operating expenses.

The witness King testified that in his opinion the value of the

property of the gas plant and system as junk would approxi-

mate $22,000.00, and that, in his opinion, the value of the plant as

an operating proposition as it now exists would be fairly worth

to a purchaser about $35,000.00 to $40,000.00, by reason of its

present run down condition. This witness also testified, as here-

inabove stated, that in his judgment the cost of a general re-

habilitation of the plant to render it reasonably adequate and

efficient to supply the service required would be about $36,400.00.

This involves a question of the authority of the Commission to

compel the owner to invest additional money in the equipment

of a utility that has theretofore been a losing venture. It is as-

serted in the pleadings of the protestants that it is the duty of

the owner of a utility so to do, and within the power of the Com-

mission to compel its being done. But we have not been cited to

any legal authority in support of such proposition, nor do we

know of any such authority. Therefore, the Commission holds
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that it is without power to order it to be done, and that it is
not the legal duty of the owner to further invest his capital in
the operation of a utility that experience has proven to result in
financial loss.

The prayer of the application is to the effect that an order may
be entered by the Commission authorizing and directing appli-
cant to discontinue service, cease operations and dismantle said
gas plant and to sell all or such part of the properties and equip-
ment comprising the same as applicant may deem advisable. In
the opinion of the Commission the evidence justifies the grant-
ing of the relief as prayed for by the applicant, and an order
permitting discontinuance of service will be entered herein.

Without further resume of the testimony in this cause and
unduly lengthening this statement of facts and order, the Com-
mission finds that under all the testimony in this cause the oper-
ations of The Otero Gas Company plant and system have been
conducted at a monetary loss, without any regard to any allow-
ance for depreciation or a fair return upon the capital invested;
that to further incressf, the rates for gas would not relieve such
condition of affairs materially; that the present owner of the
utility cannot lawfully be compelled to invest additional capital
therein for the purpose of rehabilitating said gas plant; that ap-
proximately $36,400.00 additional new capital would be neces-
sary to be expended in order to render said gas plant and system
in such condition as to fairly and adequately serve its function;
that in view of the fact that the abrupt termination of the service
heretofore and now being rendered to the citizens of the com-
munities affected would be attendant with extreme hardship and

inconvenience if such service should be abruptly terminated, the

discontinuance of service prayed for will not be allowed except
upon the giving of fifteen days' notice to each of its consumers,
as disclosed by its books and records, and to the Commission,

• prior to the discontinuance of service hereby permanently al-
lowed.

ORDER.

IT IS THEREFORE ORDERED, That applicant, E. F. Chambers,
owner and holder of the legal title, of the franchises, appliances,



PUBLIC UTILITIES COMMISSION OF COLORADO 167

privileges and properties of The Otero Gas Company for the

International Trust Company of Denver, a corporation, be, and

he hereby is, authorized, permitted and allowed to discontinue the

service of such utility upon the giving of fifteen days' notice to

each patron of said utility and to the Commission, prior to the

date of such discontinuance.

Jr Is FURTHER ORDERED, That until the expiration of such

fifteen day period the said utility shall continue its operations

and furnish gas to all of its consumers in the same manner as the

same is now and heretofore has been done.

RE AMERICAN RY. EXPRESS CO.

RE PROPOSED INCREASE IN EXPRESS RATES ON

LINE OF THE DENVER & SALT LAKE RAILROAD

COMPANY.

[Investigation and Suspension Docket No. 491

[Application No. 94. Decision No. 403.]

Rates—Express—Block basis.
Express rates authorized in I. & S. Docket No. 49 authorized

to be slightly modified in order to put them upon the block basis.

Further order made with respect to rates on milk and cream.

[December 21, 1920.]

SUPPLEMENTAL ORDER.

Since the Commission issued its order in I. & S. Docket No. 49,

American Railway Express Company has filed its schedule No. 5,

Colo. P. U. C. No. 4, establishing rates authorized by the Com-

mission in Application No. 94, upon the basis of the block sys-

tem heretofore established in this state. The Express Company

has now discovered that it is impossible to comply strictly with

the original order herein and at the same time maintain the block

system for the publication of said express rates.

It was not the intention of the Commission to establish any

other or different method than the block system in the publica-

tion of rates, and it now appearing to the Commission from the

showing made by the Express Company that rates can' be es-

tablished in accordance with the block system which will be in

substantial conformity to the rates authorized by the original
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order herein,—in certain instances on local business the rates

will be two or three cents more and in other instances two or

three cents less,—and will not result in a greater variation from

the rates heretofore authorized; and it appearing to the Com-

mission that the original order herein should be modified accord-

ingly, the same is hereby amended to read as follows:

IT IS THEREFORE ORDERED, That American Railway Express

Company be, and it is hereby authorized to increase its express

rates and charges applicable to intrastate traffic within the State

of Colorado, except traffic to or from points or between points

on the Denver & Salt Lake Railroad, 26 per cent as provided and

ordered in Application No. 94, provided its rates and charges

for the transportation of milk and cream within the State of

Colorado shall not be increased in excess of 20 per cent.

IT IS FURTHER ORDERED, That said Express Company be, and

it is hereby authorized, to increase its express rates and charges

applicable to intrastate traffic between points on the Denver &

Salt Lake Railroad, within the State of Colorado, as proposed in

the petition in intervention filed herein by W. R. Freeman and

C. Boettcher, Receivers of the Denver & Salt Lake Railroad, as

set out in Appendix A attached to this order; provided, how-

ever, that in order to conform to the block system of rates now

in effect, American Railway Express Company in the publica-

tion of said rates may, and it is hereby authorized to, state the

same in scale numbers representing the rate scales nearest ap-

proximating the rates set out in said Appendix A;

IT Is FURTHER ORDERED, That said Express Company be, and

it is hereby authorized to cancel its express rates and charges

applicable to intrastate traffic between points on the line of the

Denver & Salt Lake Railroad and points on other lines within

the State of Colorado, and thereafter to apply a combination of

local rates to and from Denver on such interline traffic, provided,

however, that such combinations be published in conformity with

the block system of rates, and filed with this Commission;

IT IS FURTHER ORDERED, That said Express Company be, and

it is hereby, authorized to increase its express rates and charges

applicable to the transportation of milk and cream within the
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State of Colorado between points on the Denver & Salt Lake
Railroad and between points on the Denver & Salt Lake Rail-
road and points on other lines of railroad in Colorado not to
exceed 20 per cent in excess of the rates applicable to the trans-
portation of such class of traffic on August 31, 1920;
IT IS FURTHER ORDERED, That said Express Company be, and

it is hereby, authorized to make effective the increased rates and
changes hereby authorized on one day's notice to the Commis-
sion and to the public, by filing and posting tariffs containing
same with the Commission in the manner prescribed by Section
16 of the Act;

IT Is FURTHER ORDERED, That said Express Company be, and
it is hereby notified and required to cancel on one day's notice,
on or before January 1, 1921, the schedules heretofore filed by
it increasing the rates to and from points and between points
on the Denver & Salt Lake Railroad, which rates were suspended
by this Commission under its order dated August 21, 1920, in I.
& S. No. 49, and particularly described as follows:
Supplement No. 3 to Colorado Public Utilities Commission No. 6
Supplement No. 3 to Colorado Public Utilities Commission No. 7
Supplement No. 4 to Colorado Public Utilities Commission No. 8
Supplement No. 4 to Colorado Public Utilities Commission No. 15
Supplement No. 5 to Colorado Public Utilities Commission No. 16

IT IS FURTHER ORDERED, That in order to simplify and expe-
dite tariff publication said Express Company is hereby author-
ized to file the rates and charges herein authorized in blanket
supplements, if it desires so to do, to the same extent that it has
been authorized to do so by the Interstate Commerce Commis-
sion in Docket No. 11326, dated August 11, 1920;
IT IS FURTHER ORDERED, That in computing the increased

rates and charges herein authorized, applicant shall follow the
rule prescribed for the disposition of fractions by the Interstate
Commerce Commission in its said decision in Docket No. 11326;
IT IS FURTHER ORDERED, That this proceeding be held open

for the purpose of considering applicant Express Company's
petition to make certain changes in its classification upon the
filing by applicant of a supplemental petition herein, if and after
the Interstate Commerce Commission authorizes said changes.
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RE THE COLORADO SPRINGS & INTERURBAN

RAILWAY COMPANY.

[Application No. 111. Decision No. 405.i

Rates—Street railway—Increase.

Increase in street railway fares authorized because revenue

insufficient to meet operating expenses and fixed charges, and

provide adequate return on investment.

[January 4, 1921.]

Appearances: D. P. Strickler for Petitioners; W. K. Wing,

Hon. David Elliot, C. S. Robbins, The Ivywild Improvement

Society by Mrs. J. Moore, Pres.; Mrs. C. C. Kingsolver, The

West Colorado Springs Commercial Club by George B. McDon-

ald, Pres., and R. D. McNeill, Secy., representing 874 Protest-

ants.

STATEMENT.

By the Commission: A hearing on the above application was

held in the City Council Chamber at Colorado Springs on No-

vember 27, 1920.

The petitioners showed they were operating an electric street

and interurban railway passenger line within Colorado Springs,

county of El Paso, Colorado, and extending to the town of

Manitou, Ivywild, Broulmoor, Cheyenne Canon and Roswell, and

having a trackage approximating about forty miles.

This company's sworn statement shows it is capitalized for

$1,500,000.00: $1,000,000.00 common stock and $500,000.00 in

six per cent cumulative preferred stock. It also has an out-

standing bonded indebtedness of $1,500,000.00; $975,000.00 of

this amount bears interest at the rate of five per cent, and

$525,000.00 bears an interest rate of six per cent per annum.

No interest has ever been paid on the $1,000,000.00 common

stock, and no interest has been paid on the $500,000.00 preferred

stock since 1912. Illustrating the economical administration of

its affairs. It was shown that only $2,400.00 per annum was

paid out to its general officers.

Effective July 1, 1920, a wage increase of about $39,000.00

per annum was granted to the employes by this company, partly

on this company's initiative and also on account of an increased
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award made by the Colorado Industrial Commission. In addi-
tion to the increase of wages of $39,000.00, it was shown there
was an annual increase in taxes of $8,648.10; an increase of
$9,600.00 for coal, and a general increase of cost in maintenance
of approximately $30,000.00, making a total increase of operat-
ing expense of $87,248.10. The passenger revenue for 1919 was
$474,797.88 on a basis of six cent fares. Increasing the fares to
seven cents would give a theortical increase in revenue of six-
teen and two-thirds per cent, or about $79,732.98, or $7,515.12
less than the increased costs heretofore set forth. The increase
from six to seven cents asked for will probably be sufficient to
meet its operating expenses and pay interest on its bonded debt,
but in all likelihood will not produce an amount sufficient to
pay any interest on either its preferred or common stock.
At the conclusion of the presentation of the case for The

Colorado Springs and Interurban Railway Company a large
delegation of citizens of Ivywild presented a protest against
any change in zone line affecting them, and put on several
witnesses showing their reasons therefor. Another vigorous pro-
test was presented by citizens of west Colorado Springs, for-
merly Colorado City, asking that their former overlapping zone
be re-established between Seventeenth and Thirty-seventh streets.
This protest has since been reinforced by a petition of 874 street
car patrons residing between Seventeenth and Thirty-seventh
streets in what was formerly known as Colorado City.
In connection with the petition presented by the street rail-

way company, we wish to call attention to the fact that Colo-
rado Springs is a home rule city, and as such its city council
is given certain regulatory functions over public utilities such
as are delegated to this Commission in all sections of Colorado
outside of so-called home rule cities. Accordingly on September
29, 1920, the city of Colorado Springs duly passed an ordinance
granting, among other things, a seven cent fare to the Colorado
Springs and Interurban Railway Company within the confines
of Colorado Springs. To make the transaction complete and
afford the relief prayed for, it is necessary for the State Public
Utilities Commission to supplement the action of the city of
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Colorado Springs that the fares may become uniform, both within

and without the city limits.

A careful review of all the evidence presented at the hearing

shows conclusively that the present rates of fare charged by the

Colorado Springs and Interurban Railway Company are insuf-

ficient to meet operating expenses, fixed charges and provide an

adequate return on the capital invested. This Commission there-

fore finds that the increased rates asked for are fully justified

by the testimony presented and should be allowed.

In view of the fact that The Colorado Springs and Interurban

Railway Company is in urgent need of increased revenue, and

from the fact that the mayor and city council of Colorado

Springs are desirous of granting the relief asked for, and from

the further fact that it has been mutually agreed by and be-

tween the mayor and city council of Colorado Springs and this

Commission that the question of zone lines shall be held in abey-

ance and not be disturbed, but remain as they were in full force

and effect as of date September 1, 1920, and it is thought ad-

visable that the questions relating to zones shall be the subject

of future consideration by this Commission.

ORDER.

IT Is THEREFORE ORDERED, That all rates, fares and charges

heretofore existing and filed with the Colorado Public Utilities

Commission by The Colorado Springs and Interurban Railway

Company be, and the same are hereby abrogated and annulled,

and the rates, fares and charges from and after January 6,

1921, shall be as follows within the zones as established and in

effect September 1, 1920:

For each and every full fare, seven cents; children under 12 years

of age and over 6 years of age, three and one-half cents, to be evi-

denced by half fare ticket, or four cents cash fare; children under 6

Years of age when in charge of anyone paying a ful
l fare shall be

entitled to ride free. The said company shall sell not less than eight

full fare tickets for fifty cents, and eight half fare tickets for twenty-

five cents. Such tickets shall be for sale upon the passenger car
s while

in operation. The same regulations as to transfers on September 1.

1920, shall also obtain and no extra charge shall be made for same.
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RE THE WESTERN UNION TELEGRAPH COMPANY.

[Case No. 207. Decision No. 409%.]

Service—Change without Commission authority.

The Commission being informed that the Western Union
Telegraph Co. had substantially changed the character of its
service afforded at Victor without authority of the Commission,
the service formerly rendered was ordered to be resumed.

[January 17, 1921-]

Upon information and informal complaint made to the Com-
mission to the effect that The Western Union Telegraph Com-

pany has heretofore and on January 15, 1921, substantially
changed the character of telegraph service afforded the public
at the city of Victor, Colorado, which will render the same in-
adequate and inefficient;

And it appearing that no application to the Commission has
been made with reference to such change of telegraph facilities
by said The Western Union Telegraph Company and that such
change has been made wholly without warrant or authority of the
law regulating public utilities in the State of Colorado, the Com-
mission upon its own motion does, therefore, deem it to be ad-
visable and proper to enter upon an investigation of the com-
plaint made with reference to said matter and that in the mean-
time the kind and character of facilities and service maintained
by said Telegraph Company at Victor on and prior to January
15, 1921, be forthwith reinstated by said Telegraph Company

pending such hearing and investigation and until the further
order of the Commission.

ORDER.

IT IS THEREFORE ORDERED BY THE PUBLIC UTILITIES COMMIS-

SION OF THE STATE OF COLORADO, That the facilities and service
maintained at Victor, Colorado, by said The Western Union
Telegraph Company on and prior to January 15, 1921, be im-

mediately reinstated to the status and extent such facilities and

service were maintained on and prior to January 15, 1921;

IT Is FURTHER ORDERED, That the Commission enter upon a

hearing and investigation of the facilities and service necessary
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to be rendered to the public at Victor, Colorado, the said hear-
ing to be held on January 20, 1921, at 10:00 o'clock A. M. at
the hearing room of the Commission, Capitol Building, Denver,
Colorado;

IT IS FURTHER ORDERED, That no change in the character of
service or the facilities afforded the public at Victor, Colorado,
as the same existed on and prior to January 15, 1921, be made
in any manner by said The Western Union Telegraph Company
until the further order of the Commission.

RE COLORADO SPRINGS & INTERURBAN
RAILWAY COMPANY.

[Application No. 111. Decision No. 4131

Rates—Street railway—Overlapping zones.
The Commission ordered the restoration of overlapping zones

on a street railway system, where it appeared that a sliding zone
line had been in use for over thirty years and that the commu-
nities had built up their business with regard to such arrange-
ment.

[January 31, 1921.]

Appearances: D. P. Strickler for Petitioners; W. K. Wing,
Hon. David Elliot, C. S. Robbins, The Ivywild Improvement
Society by Mrs. J. Moore, Pres. ; Mrs. C. C. Kingsolver, The West
Colorado Springs Commercial Club by George B. McDonald,
Pres., and R. D. McNeill, Secy., representing 874 Protestants.

STATEMENT.

By the Commission: A hearing on the above application was
held in the City Council Chamber, Colorado Springs, Colorado,
November 27, 1920. The evidence presented clearly indicated
that the applicant railway company was justly entitled to the
one cent increase of fare asked for, and, indeed, there developed
no opposition or protest to such increase of fare. Accordingly,

on January 4, 1921, the Commission issued its order to that
effect. The queston of establishing overlapping or sliding zones
was the only matter in controversy at the hearing, and that
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question was taken under advisement by the Commission for
future determination.

The residents of Ivywild and West Colorado Springs filed
petitions in the above case, asking that the overlapping or slid-
ing zones formerly in effect be re-established.
In the presentation of its case the Ivywild Improvement So-

city presented evidence to show that the attempted establishment
of a zone line at the city limits on South Tejon Street was un-
fair, unreasonable and unjust to the residents of Ivywild.

If the term is permissible, it may be said that the hub of The
Colorado Springs and Interurban Railway would be the City
Loop. Radiating from this point in a northerly, southerly, east-
erly and, westerly direction, the distances from the City Loop
and the mileage on the following lines are: To Nob Hill, 2.302;
to Institute, 2.059; Wahsateh, 2.390; to Rock Island bridge,
2.646; Spruce, 2.207; Adams Crossing, 3.874; Manitou to
Adams Crossing, 2.053; Hillside, 2.328; Maple or Lorraine
Street to Stratton Park, 2.042; Broadmoor Loop to Lorraine,
2.403; City Loop to Maple or Lorraine, 2.151. Thus it will be
seen that out of the eleven branches named all but two are
greater in mileage from the City Loop than is the distance
from the loop to Lorraine or Maple Street. To further circum-
scribe this by making the zone line at the city limits near the
Fountain River instead of at Lorraine Street would be mani-
festly unfair from the standpoint of length of haul, if for no
other reason, as this would probably be one of the shortest
hauls of any street car system in the United States operated
under similar conditions.

Evidence was presented to show that Ivywild has a popula-
tion of between 1,200 and 1,500, that it has a fine public school
and that the school district is consolidated with that of Colorado
Springs. The testimony also showed that over a considerable
period of time the zone line on the south was at what is known
as the Zoo and that the people of Ivywild had enjoyed the privi-
lege of a one fare ride jointly and on the same basis as the
citizens of Colorado Springs from the inception of operations
by this traction company.

111111112.-___
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The people of Ivywild point with pride to the fact that they

have a splendid citizenship and very many substantial homes,

and that their improvements were made at great expense, in

the firm belief that they would not be discriminated against

in the use of street car facilities.

The West Colorado Springs Commercial Club occupies a some-

what analogous position to that of the people of Ivywild in

that it, too, is asking for a return to the former status as re-

gards street car service previous to the annexation of Colorado

City to Colorado Springs. The Commercial Club presented to

this Commission a petition signed by 874 people residing in

what was formerly Colorado City, asking for the re-establishing

of the old overlapping or sliding zone between 17th and 37th

Streets. The testimony in support of the petition shOwed that

Colorado City had enjoyed the benefits of this sliding or over-

lapping zone for about thirty years; that hundreds of thou-

sands of dollars in improvements had been expended during

this period, firmly in the belief that the conditions as to the

zone lines would not be interfered with in any manner to the

disadvantage of the residents of that locality.

These people also gave support to their objections by the most

vigorous protestations that the change to a permanent zone line

at 37th Street on the west was entirely inequitable and in viola-

tion of the understanding at the time of consolidation of Colo-

rado City with Colorado Springs. These petitioners averred that

had such change in the zone lines been contemplated or known

at the time, the people of Colorado City would have been a

unit against annexation and would thereby have defeated what

they consider a wilful violation of rights they had enjoyed for

more than a quarter of a century.

The petitioners in both the westerly and southern zones com-

plain, and that with a great deal of justice, that when these

lines were constructed and for 30 years thereafter, they were

constantly improving their districts, investing vast sums of

money, care and labor in making betterments without any

thought of changes in street car zone lines that would double

the cost of travel to the patrons in said districts. Under these
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conditions it is no wonder that the contemplated change affect-
ing the people of Ivywild, and the changing of the zone lines
in West Colorado Springs has wrought up and made aggrieved
and resentful the people of these two districts, who feel that
the change, and attempted change, is a violation under the cir-
cumstances, of long standing and almost inherent rights. The
omnipresence of this fact this Commission has to take cogniz-
ance of.

The only evidence introduced by the Colorado Springs and
Interurban Railway Company derogatory to the sliding zone in
West Colorado Springs did not go into the merits of the overlap-
ping zone, but on the contrary attempted to show that the chief
objection was the one of operation, which gave trouble in the
collection of fares, since the displacement of cars having both
a conductor and motorman were substituted by the so-called
"one-man ears."

Judging from the fact that no one at this hearing disputed
the fundamental rights of the petitioners as presented, and from
the further knowledge that a monster petition has been gen-
erally signed by the citizens of Colorado Springs praying for
the return of the old zone systems as they existed prior to June
5, 1919, convinces this Commission that there is little or no oppo-
sition by the good people of Colorado Springs to the zone sys-
tems as they previously existed, but, on the contrary, there seems
to be a unanimity of feeling that a great injustice is being done

their neighbors and they are anxious to see the zones re-estab-

lished as they were previous to June 5, 1919.

It is the indubitable duty of the regulatory body, invested

with the authority, to mitigate, modify or abolish such rules

of a public utility as are found incompatible with the best in-

terests of the public whom they serve. This is particularly the

case in a community where there are a multiplicity of zones and

restricted transfer privileges. The more ideal traction operation,

of course, is where the service to all parts of the community

served is rendered by the payment of a single fare. When, for

lack of patronage, or reasons that make general service impos-

sible from a revenue standpoint, and a zone system becomes
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necessary, to make an adequate return on invested capital, it must

be made elastic and comprehensive enough to meet the reason-

able demands of the people. For women to be called upon to

alight from a stret car in the darkness within one, two or three

blocks of one's domicile and then have to tramp through the mud

or dust, or be compelled to pay an extra fare, as has been the

case under the present zone system, presents an awkward and

almost intolerable condition. The adoption of an overlapping

or sliding zone will not entirely remove or •cure all the objec-

tions or ills inherent in operation of a street railway that has

fixed zone lines, but it will reduce to somewhat of a minimum

the expense and inconvenience that now attaches to a consider-

able number of the patrons of this street railway. To prevent

and put a stop to the idiosyncrasies and palpable injustice of

the present operation this Commission deems it expedient and

wise to establish two widely separated overlapping or sliding

zones in order to give the people the relief they are entitled to.

One of these zones should be located in West Colorado Springs

between 17th Street and 37th Street. The other should be on

the South Tejon Street line between the bridge over the Foun-

tain River and the Zoo on the Broadmoor line, and the terminus

of this zone on the Canon or Stratton Park line should be at

the junction of the Zoo line with the Canon line.

In view of the fact that said street railway company has,

since the establishment of fixed zones in June, 1919, equipped

most of its lines with the pay-as-you-enter one-man type of ear,

operating obstacles in the re-establishment of the overlapping

or sliding zone, will present some difficulty; but the operating

company will be required to provide such facilities as will best

overcome such obstacles with the least annoyance to the public

as is consistent with its own interests in preventing loss of

revenue.

After a thorough investigation and hearing of this matter in

Colorado Springs, this Commission finds that the service rendered

by the Colorado Springs and Interurban Railway, under its pres-

ent rules, is not sufficient or commensurate to meet the reasonable

needs, requirements and demands of the traveling public.
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In view of the foregoing, and taking into consideration all

facts, it is the opinion of the Commission that the zone lines

should be and will be established as the same existed prior to

June, 1919, and more specifically set forth in the following order,

effective on and after February 15, 1921.

ORDER.

IT IS THEREFORE ORDERED, That for the purposes of this order
zone lines be established at the following points on the lines of
the applicant, The Colorado Springs and Interurban Railway

Company: Thirty-seventh Street, Seventeenth Street, the bridge

over Fountain River on South Tejon Street, the intersction of

the Canon or Stratton Park line with the line to Broadmoor, and

the point described as the Zoo on the Broadmoor line.
IT IS FURTHER ORDERED, That the applicant, The Colorado

Springs and Interurban Railway Company, on and after Febru-
ary 15, 1921, shall not charge or collect more than one fare for

the transportation of each passenger from the terminus of appli-

cant's line in Manitou to Seventeenth Street in Colorado Springs,

from Thirty-seventh Street to the intersection of the Canon or

Stratton Park line with the line to Broadmoor or from Thirty-

seventh Street to the point described as the Zoo on the Broad-

moor line, from the bridge over Fountain River on South Tejon

Street to Stratton Park or to Broadmoor, from Stratton Park

or from Broadmoor to the bridge over Fountain River on South

Tejon Steet, from the point described as the Zoo on the Broad-

moor line to Thirty-seventh Street, from the intersection of the

Canon or Stratton Park line with the line to Broadmoor to

Thirty-seventh Street, and from Seventeenth Street to the ter-

minus of applicant's line in Manitou.

RE AMERICAN RAILWAY EXPRESS COMPANY.

[case No. 209. Decision No. 422.]

Rates—Express "commodity"—Relationship to first class.
Order made upon stipulation of parties that American EY.

Express Co. put in effect on Denver 8z Salt Lake "express com-
modity rates," being 60 per cent of the first class express rates
then in effect, applicable to berries, bread, rolls, cake and pies,
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butter, eggs, fish, green fruit, meat, oysters, clams or scallops,

poultry, rabbits, vegetables and other such commodities gener-

ally rated second class.

[February 16, 1921.]

Appearances: Charles H. Leckenby for Steamboat Springs

Commercial Club; F. L. Tobin for Oak Creek Chamber of Com-

merce; George A. Pughe for Craig Commercial Club; David

P. Howard for Hot Sulphur Springs and Grand County; Charles

R. Brock and F. J. Toner for Receivers of Denver and Salt Lake

Railroad Company, and N. K. Lockwood for American Railway

Express Company,

STATEMENT.

By the Commission: Prior to January 22, 1921, a number of

complaints were received by the Commission with reference to

the rates of the American Railway Express Company on the line

of the Denver and Salt Lake Railroad in that by virtue of the

express rates allowed by this Commission in Application No. 94,

Decision No. 372, in Application No. 94 and I. & S. No. 49, con-

solidated, Decision No. 378, and by supplemental order in Appli-

cation No. 94 and I. & S. No. 49 aforesaid, Decision No. 403,

such rates were unjust, unreasonable, inequitable and discrim-

inatory as compared with express rates prevailing in other sec-

tions of the State of Colorado.

These representations were made to the Commission by the

Steamboat Springs Commercial Club and the Oak Creek Cham-

ber of Commerce in a lengthy telegram under date of January

5, 1921; in a letter of the Hayden Commercial Club of Janu-

ary 7, 1921, and in other communications from various civic or-

ganizations. These communications impelled the Commission to

make an investigation as to the alleged injustice, unreasonable-

ness and discrimination of said express rates and charges.

As a result thereof, the Commission, upon its own motion, on

January 22, 1921, issued its order directed to the American

Railway Express Company, the Receivers of the Denver and

Salt Lake Railroad Company, the Steamboat Springs Commer-

cial Club, the Oak Creek Chamber of Commerce, the Craig Com-

mercial Club, the Hayden Commercial Club and various other
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civic organizations in the cities and towns upon and along the
line of said railroad company, that they and each of them should
appear before the Commission at its hearing room, Capitol
Building, Denver, Colorado, on February 10, 1921, at 10:00
o'clock A. M., when and where the Commission would investi-
gate and hear matters affecting the express rates and the class
freight rates now in effect on the line of said Denver and Salt
Lake Railroad; and that upon such hearing and investigation
it would fix and establish such just and equitable express rates
and class freight rates upon said railroad as would then be
determined by the testimony and showing submitted at such
hearing.

The above order was served upon the American Railway Ex-
press Company and the Receivers of said railroad company on
the date thereof, to-wit: January 22, 1921, and service was had
upon the divers and sundry civic organizations mentioned by
registered mail on the same date.
At the hearing upon said investigation testimony was adduced

by the Commission by its rate expert to show the apparent in-
consistency and discrimination that exists in express rates over
the line of said railroad as compared with the rates, for example,
between Cheyenne, Wyoming, and Steamboat Springs and be-
tween California and Atlantic seaboard points and Steamboat
Springs. This was all the testimony submitted by the Commis-
sion, aside from exhibits showing such facts compiled by the
Commission's rate expert, which were introduced in evidence.
The Denver and Salt Lake Ralroad submitted exhibits pre-

pared by its auditor showing the need of said railroad for rev-
enue, and that its deficit in the past four years had averaged
more than $800,000.00, and that its estimated deficit for the
year 1921 would approximate $750,000.00, based upon the deficit
already incurred for the month of January, 1921.

During the progress of the hearing by stipulation and agree-
ment entered into by all the parties in interest as represented
at such proceeding, it was proposed that the American Railway
Express Company put into effect, by and with the approval of
the Commission upon one day's notice, commodity rates on food
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articles, such commodity rates to be 60 per cent of the first class

express rates as the same are now established between points on

the Denver and Salt Lake Railroad.

In establishing express rates it is customary to figure the first

class express rate to be approximately 200 per cent of the first

class freight rate, and the second class express rate to be ap-

proximately 150 per cent of the first class freight rate.

The stipulation entered into, as disclosed by the record, is in

substance as follows:

"That there be established between Denver and other points

or stations on the line of the Denver and Salt Lake Railroad

what shall be designated as 'express commodity rates,' and which

rates shall be based upon 60 per cent of the first class express

rates now in effect between said points; and it is further stipu-

lated and agreed that the commodities to be shipped at the rates

named shall include berries; bread, rolls, cake and pies; butter;

eggs; fish, fresh or frozen; fruit, green; meat, fresh or cured;

oysters, clams or scallops, fresh, in shell or in bulk; poultry,

live or dressed; rabbits, dead; vegetables, green, and such other

commodities as generally move under second class express rates

and designated as 'second class' under the express classification."

Accordingly, and by virtue of said stipulation and agreement

entered into by all parties attendant upon the hearing, the pro-

posed commodity rates will be approved by the Commission and

an order entered in harmony therewith for the establishment of

such commodity rates upon said line of railroad upon one day's

notice, as provided by Section 16 of the Act.

ORDER.

Jr Is THEREFORE ORDERED, That the American Railway Ex-

press Company be, and it is, hereby notified and required to

publish and file a schedule of rates applicable to the following

commodities:

Berries; bread, rolls, cake and pies; butter; eggs; fish, fresh

or frozen; fruit, green; meat, fresh or cured; oysters, clams or

scallops, fresh, in shell or in bulk; poultry, live or dressed;

rabbits, dead; vegetables, green.
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IT Is FURTHER ORDERED, That the rates So published shall
apply between all stations on the Denver and Salt Lake Railroad,
and shall be on the basis of 60 per cent of the first class express
rates in effect on said railroad on the date of this order, and
shall be published on the pound rate basis.
IT IS FURTHER ORDERED, That the said express company be,

and it is, hereby authorized to make effective such rates on one
day's notice to the Commission and to the public by filing and
posting tariffs containing the same in the manner prescribed by
Section 16 of the Act.
IT IS FURTHER ORDERED, That in computing the rates and

charges herein authorized, fractions of one-half cent or less shall
be discarded, and fractions exceeding one-half cent shall be
treated as a whole cent.

RE WRAY TELEPHONE COMPANY.

[Application No. 114. Decision No. 423.

Rates—Inter-city—Tolls—Discriinination.
Telephone service rendered to subscribers of two towns with-

out charge for inter-city calls held a discrimination against
patrons in other parts of the state having to pay for such service.

[February 16, 1921.]

Appearances: LeRoy J. Williams, Elmer L. Brock, R. M.
Morris of Denver, and A. H. Borland of Wray, for Applicants;
Dan J. McQuaid, Town Manager, for the Town of Yuma, Colo-
rado.

STATEMENT.

By the Commission: The applicant filed its application with
the Commission October 14, 1920, wherein it is alleged that it
is a corporation organized under Colorado law, and that it is
now and has been conducting a general telephone business in
and near Wray, Colorado, and that it is a public utility subject
to the laws of this state; that its post office address is 509 Wyo-
ming Building, Denver, Colorado.
The application sets forth in paragraph three a statement

showing the rates, fares, tolls, rentals, charges, rules and regu-



184 REPORTS OF DECISIONS OF

lations which it desires to be put into effect, upon order of the
Commission, upon the completion by it of certain improvements
to its property serving its Wray and Yuma exchanges, as will
be hereinafter referred to as disclosed by the evidence.
The application on Page 2 sets forth such rates and charges

as are desired to be made effective from the Wray exchange as
to city business and residence rates, rural business and residence
rates and as to service station rates, both business and residence,
and alleges that such rates will entitle subscribers to an un-
limited number of messages to all stations comprising the Wray
exchange, and that in all other respects the rates, regulations,
service connection charges, rules and practices will remain the
same as at present charged under its schedule and tariffs filed.
Also on Page 2 the toll rates and classifications sought to be
established by the Wray and Yuma exchanges are set forth as
follows:

Station to station calls 25c
Person to person calls 30c
Appointment and messenger calls 35c
Report charge  10c

(Present rate for non-subscribers is 25c)

The above rates cover a conversation period of five minutes
for station to station calls, three minutes for person to person,
appointment and messenger calls, with overtime of one minute
for all classes of calls, and the overtime rate would be five cents
for station to station calls and ten cents for person to person,
appointment and messenger calls. All of the above toll rates
would apply to day, evening and night calls.

On Page 3 of the application is set forth the present rates
which will be superseded by the proposed rates.

The application alleges as reasons and justification of the in-
crease asked for that the telephone plant at the Wray exchange
is a magneto grounded system and is inadequate and insufficient
to supply the present needs of that community; that the present
plant has practically reached the end of its serviceable life and
does not meet the demand made upon it, and that to eliminate
transmission difficulties and to remove inductive and conductive
interference and provide additional plant to meet the public de-
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mands, the plant should be entirely rebuilt and a common bat-

tery exchange installed, with the necessary amount of cable and

other equipment under standard construction requirements;

that Wray is a prosperous community and needs an up-to-date
and efficient telephone service. Reference is also made to the
fact that attached to the application is a petition signed by a
large number of patrons of the company at Wray in August,
1919, wherein such patrons express themselves in favor of the

Commission granting exchange rates as may be necessary for

the needs of the applicant.

Applicant states that it had an estimate made of the approxi-

mate expense of rebuilding its Wray exchange but was unable

to proceed with the installation of such plant at the time on

account of the then prevailing financial and labor conditions,

and has been prevented from so doing up to the present time on

account of increased costs; that as a consequence it has been

necessary for applicant to have a new estimate made as of Sep-

tember 1, 1920, which provides for an expenditure of $53,325.00

at the Wray exchange.

It is alleged that the work covered by such expenditure would

comprise the building of the outside plant and provide a new

common battery central office equipment with suitable exchange

quarters, and with the necessary changes in instruments and

wiring.

Applicant asserts that the book value of its property would be

increased by the investment proposed by approximately $40,-

000.00, and that the total investment thereby would aggregate

about $117,000.00; that applicant at present does not earn to

exceed 5 per cent upon the book value of its property, and that

if the proposed investment is made and the proposed rates al-

lowed, applicant would not then earn its depreciation charges,

operating expenses and the rate of return to which it is entitled;

that the free district service now given between the Wray and

Yuma exchanges would be eliminated under the proposed rates,

and the above toll rates would be charged for such service. As

a reason for the elimination of district service, it is stated that,

from studies made, but 1.3 per cent of the total traffic, Wray to
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Yuma, uses the district service and that but 4.1 per cent of the

traffic originating in Yuma use such service; that 90.5 per cent

of the subscribers in the Wray exchange and 83.7 per cent of

the subscribers in the Yuma exchange do not use the district

service; that as now maintained all subscribers of the two ex-

changes contribute toward the district service expense, whereas

about 15 per cent of the subscribers make use of the same, and

that thereby such service is discriminatory among the subscrib-

ers using the Wray and Yuma exchanges, and also is discrim-

inatory as to other localities which have exchanges approxi-

mately the same distance apart but do not have district service;

that finally the elimination of the district service will increase

the quality and efficiency of the service between the Wray and

Yuma exchanges.

The application sets forth that no prior action has been had

by the Commission in any way relative to the existing rates,

and that applicant has caused a petition to be circulated among

its patrons of the Wray exchange, which was signed by about

175 patrons, to the effect that if applicant reconstructs its sys-

tem as proposed, they would have no objection to an increase

of rates corresponding to the rates in effect in similar towns for

the same class of service; and finally in paragraph four it is

alleged that the rates and charges set forth in the application

are necessary, reasonable and proper, and that the rates should

be made effective upon the completion of the improvements and

rebuilding as set forth in the application.

Applicant prays, therefore, that the said proposed schedule

of exchange and toll rates, as set forth in its application, be

adopted, approved and made effective at such time as it shall

have completed its system by the installation of the proposed

improvements and rebuilding of the exchange at Wray; and

that when the completion of said system and its rebuilding and

reconstruction have been accomplished the applicant be given

leave to file its schedules containing the rates set forth in sub-

division (a) of paragraph three of its application.

Upon the filing of said application, notice thereof was given

to the telephone users of the Wray and Yuma exchanges by
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publication in the newspapers in each of said towns and by
service upon the Mayor and City Council of Wray. Thereafter,
and on November 17, 1920, the town of Wray, by L. E. Orford,
its manager, filed with the Commission a statement that the ap-
plication of the Wray Telephone Company was read before the
mayor and board of trustees of said town on November 15,
1920, and that no objections were made to its provisions.

The cause was set for hearing by the Commission at its hear-
ing room, Capitol Building, Denver, Colorado, for Wednesday,
December 1, 1920, at 10:00 o'clock A. M.

On November 30, 1920, the Commission received from Dan
J. McQuaid, town manager of the town of Yuma, a remonstrance,
so called, in the nature of a protest on behalf of the town of
Yuma and its citizens and users of said telephone service,
wherein it is alleged that the increase in toll rates and classifi-
cations proposed to be established between the Wray and Yuma
exchanges in paragraph three of the application are excessive
and discriminative, and sets forth the following reasons therefor,
to-wit: That said application does not show that the citizens

and users of said telephone line within the town of Yuma and
adjacent thereto will be benefited in any manner by any of the

contemplated improvements; that the present line service be-
tween Yuma and Wray is wholly inadequate and inefficient for

the reason that it is a through line to Denver and for the greater

part of the time in business hours it is almost impossible for

parties at Wray or Yuma to talk over said line because of its

being used by the exchanges at Akron, Brush, Fort Morgan,

Denver and Sterling; that alleged loss of revenue at present,
if any such, is occasioned by the loss of time by operators in

trying to get connection between Wray and Yuma and not by
reason of a lack of business; that Wray is the county seat of

Yuma County and Yuma has as large a population as Wray, and

because Wray is the county seat there is a great deal of business
moving from town to town; that the proposed changes and addi-

tional expense to be entailed, as proposed in the application,

would wholly benefit the town of Wray and its citizens; that
the present is an inopportune time to increase rates for the rea-
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son that the territory affected is a dry farming section and a

reduction in prices of farm produce and livestock has occurred

and that it is fair to assume that there will be a corresponding

reduction in operating expenses of the utility in the near future,

so that with the rates now prevailing the Company should be

able to pay a fair return upon the book value of its property;

that the proposed increase in toll rates would make an addi-

tional tax and charge upon users of said telephone service

and that the regular patrons of said telephone company now

pay enough to justify the inadequate and inefficient service be-

tween the two towns of Wray and Yuma, and the remonstrants

pray that the proposed increase in toll rates be not allowed,

and that the application, therefore, be denied.

Accompanying the above remonstrance or protest was filed also

a petition signed by 35 or more citizens of Yuma and vicinity

who state they are subscribers to the service of said applicant,

and, without stating any reason therefor, ask that the Commis-

sion refuse to grant the increase of toll rates and classifications

for station to station calls between Wray and Yuma by regular

subscribers to said telephone service.

The case was called for hearing on December 1, 1920, at 10:00

o'clock A. M., at the hearing room of the Commission, and the

only appearance was that of the applicant company by its mana-

ger and attorney. It then appearing that through inadvertence

sufficient notice had not been given to the citizens of Yuma, in

that the only service apparently had upon the citizens of Yuma

was by publication of notice in the newspaper at Yuma; there-

fore, in the opinion of the Commission, it was deemed advisable

to continue the hearing for one week for the purpose of allowing

patrons of the applicant at Yuma to appear and testify in sup-

port of the remonstrance and petition filed, should they desire

so to do, and accordingly said hearing was continued to Wednes-

day, December 8, 1920, at 10:00 o'clock A. M., at the hearing

room of the Commission, Capitol Building, Denver, Colorado,

and notice of such continuance to said date immediately and on

December 2, 1920, was sent to the town manager of Yuma, to

the editor of the Yuma Pioneer, and to some ten or twelve others
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of the citizens of Yuma whose names appeared upon the peti-

tion ffied herein protesting against the increase of rates.

At the hearing on December 8 the applicant company ap-

peared by its manager and attorney and the citizens of Yuma

by the manager of said town. A. H. Borland, manager of the

applicant company, was the principal witness in behalf of the

Wray Telephone Company. From his testimony it appears that

the present plant and system of the Wray Telephone Company

consists of a magneto grounded iron circuit for service between

Wray and Yuma, a distance of about twenty-eight miles; that

the equipment is used for both long distance and local business,

and is inadequate and insufficient to meet the demands made

upon this service. Certain other of the appliances as the same

now exist are proposed to be bettered and improved, and the

applicant company proposes to construct a new metallic copper

circuit between said towns which will increase the efficiency of

the service in that locality, according to the testimony of the

witness, by 100 per cent. From the witness' testimony and ex-

hibits filed in the case it is made to appear that the free service

or what is called district service now existing between Wray and

Yuma is a discrimination against the patrons of telephone serv-

ice in other localities in this state similarly situated. This prac-

tice grew up in the early days of the telephone business in Colo-

rado and it is being eliminated from time to time in the re-

spective localities where it has heretofore existed as application

therefor is made to the Commission. When this class of service

shall have been entirely eliminated in this state, operating rev-

enues should be somewhat increased, with perhaps some decrease

in operating expenses by reason thereof, with the result eventu-

ally that telephone rates may be reduced to the user by virtue

of the elimination of the expense incurred in serving the district

or free telephone service users.

The testimony of Witness Borland discloses that the elimina-

tion of the district service now existing, under the law of gen-

eral averages, would yield the company a revenue of approxi-

mately $421.00 per annum, which has heretofore been a gratuity

given to a certain class of its subscribers.
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Clearly the existence of a free district service which is the
privilege of one subscriber and not the privilege of another is a
discrimination directly in conflict with the theory and practice
of regulation and control provided by the Public Utilities Act.

The testimony shows, as disclosed by Table I of applicant's
Exhibit 1, that the present investment of applicant in the Wray
and Yuma exchanges approximates $53,962.62, and by an ex-
hibit which is hereby designated as applicant's Exhibit 2. filed
January 12, 1921, in compliance with agreement of counsel at
the hearing, the proposed expenditures for the construction of
the new copper circuit and plant lines with the appurtenances
between Wray and Yuma, approximate $23,180.00, and as shown
by Table J of applicant's Exhibit 1, the proposed investment in
the Wray exchange of the new number 9 central office equip-
ment or rebuild of outside plant, approximates the sum of $40,-
282.00, which, when such investments are made for said im-
provement, will give a total plant investment in said exchange
of approximately $117,424.62. Upon this basis of investment a
return of 8 per cent would require a revenue return of approxi-
mately $9,400.00 per annum, which, including the estimate of
expenses and deductions, not including depreciation, of $13,-
655.00, would require approximately $24,000.00 annual revenue.

According to the testimony, the proposed increase of rates
will produce an increase of revenue of $4,962.12, to which may
be added the estimated increase of revenue derived by reason
of the elimination of district or free toll service, estimated to ap-
proximate $421.00 per year. When it is taken into considera-
tion that the estimates above mentioned were based upon an ex-
penditure of but $10,000.00 for the new metallic circuit to be
installed between Wray and Yuma instead of $23,180.00 as is
now proposed under the estimates shown by Exhibit 2, and the
further fact that in the computation no account is taken of a
depreciation allowance, the proposed increase of rates will no
more than yield a fair return upon the investment after the ad-
ditional and better results have been made as proposed by the
applicant.

If we understand the testimony of witness McQuaid, who
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represented citizens and town of Yuma, the protestants at the

hearing, the principal basis of objection to an increase of rates

was that of inefficient and inadequate service; that if the appli-

cant would so rehabilitate and improve the service now being

furnished to the citizens of Wray and Yuma and by the addition

of a metallic circuit for the use of toll and other means of com-

munication to relieve the congestion now caused by all traffic

being transmitted over the one line, and that any such a line

as proposed would give the best results, very much, if not all

of the grounds of protest will have been removed. To quote his

testimony in this regard, witness McQuaid, in reply to a ques-

tion as to what the attitude of the town and the Commercial

Club would be as to the proposed rates if the construction pro-

posed was made so as to give an efficient service, said: "I be-

lieve they would be willing to pay the amount that would justify

a fair return on their investment, and new construction for that

matter, if proven to the town and its inhabitants; if it is not

proven, they would not withdraw our protest." And again in

reply to a question that it is really a matter of efficiency in-

volved, the witness replied: "Yes, sir, we want our whole pound

of steak when we buy it." "And if you get the pound of steak,

you are willing to pay for it?" "Yes, sir, until that time we

will keep on protesting." And again the witness volunteered

this testimony: "If I may be permitted, I will further say that

all Yuma wants is value received and I think in justice we

should get value received for our money and if we do not, Yuma

will still protest."

From such testimony and other parts of the witness' testimony,

it clearly appears then that if a reasonably adequate and effi-

cient service is maintained by the applicant company for the

use of its patrons in the Yuma and Wray exchanges, there will

be no serious objection to the increase of rate applied for.

On the whole record before the Commission it is found there-

from that the increased rates specified in the application on

file and in the testimony submitted will be fair and reasonable

rates to be allowed applicant company at such time as it shall

have made the additional investments to its plant and system



192 REPORTS OF DECISIONS OF

as has been testified would be made at an expenditure of ap-

proximately $63,000.00.

The application and the testimony asking for such increased

rates are predicated upon such additional investment being made

and the rendition of an adequate and efficient service which wit-

ness Borland testified would be practically 100 per cent efficient.

It will be understood by applicant and by protestants, however,

that such increase of rates will not be approved by this Commis-

sion until such time as applicant will exhibit to the Commission

proof that the additional investment as proposed has been made,

and that an efficient service is being rendered. When that proof

has been submitted and a schedule of rates filed in harmony with

the increase of rates proposed in the application, the Commis-

sion will approve the same, subject, of course, to the right of

any patron of the company in the Wray and Yuma exchanges

to protest and object to the same.

ORDER.

IT Is THEREFORE ORDERED, That applicant, The Wray Tele-

phone Company, may file a schedule of rates in harmony with

its application to embrace the rates embodied on Page 2 of its

application when it shall have produced satisfactory proof to

the Commission that the additional investment as proposed in

its application and its testimony in support thereof has been made

to its plant and system, and that reasonably adequate, satisfac-

tory and efficient service is being rendered to the communities

affected.

IT IS FURTHER ORDERED, That upon completion of its work

of rehabilitation and additions to its plant and system, appli-

cant shall furnish the Commission with a sworn statement of

the actual investment incurred thereby, and that nothing herein

shall be construed to imply that the lawful right of protest

against such increase of rates shall be denied to any patron or

user of the telephone service of said applicant.
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RE LEADVILLE WATER COMPANY.

[Investigation and Suspension Docket No. 46. Decision No. 433.]

Depreciation—Sums in reserve.

1. It is proper that a sinking fund reserve account be cleared

into the depreciation reserve account and not be allowed to drift

into the surplus earnings of a utility where the sinking fund

reserve has been created indirectly from the depreciation reserve,

and the depreciation reserve has been used through the sinking

fund accruals account for the purchase of the company's own

securities, which securities have been canceled.

Valuation—Depreciation reserve—Accounting.

2. A depreciation reserve account was deducted from the

reproduction value of a water utility.

Valuation overheads—Construction by regular officers and employees.

3. An alleged overhead cost of construction was reduced,

on the ground that the work was done by regular officers and

employees and the expense was charged as an operating expense,

and that most of the payments for material were not made until

the work was completed.

Return—Reasonableness--Value of service—Decreasing population.

4. A public utility finding itself unable to render service at

fair and reasonable rates owing to a constantly decreasing popu-

lation must accept the burden itself and cannot be permitted to

pass its own misfortunes on to its customers by placing on them

an undue burden.

Depreciation—Water company.

5. A water utility was allowed an annual depreciation of

$4,800 when it was valued at approximately $400,000.

Return—Operating expenses—Federal taxes.

6. An item of Federal taxes was excluded from the operat-

ing expenses of a water utility in a rate proceeding.

Return—Operating expenses—Salaries and expenses of officers.

7. An item for salaries and expenses of general officers of

a water utility, operating in a distant city, was disallowed,

owing to the general condition of the company, the high cost of

operation, and the decrease in the number of consumers.

Return—Water utility—Amount.

S. A water utility was allowed a return of 7 per cent per

annum.

[April 15, 1921.]

Appearances: John A. Ewing, for Applicant; R. D. McLeod

and John A. Rush, for the City of Leadville, Protestant.
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STATEMENT.

By the Oommisaion: On May 8, 1920, the Leadville Water

Company filed its schedule of water rates, being P. U. C. No. 2

cancelling P. U. C. No. 1, which schedule contained very mate-

rial increases in rates for water. The schedule was filed to be-

come effective July 1, 1920.

On May 20, 1920, the Commission ordered that an investiga-

tion and hearing be held on said schedule of water rates of the

Leadville Water Company, to be held at a later date to be des-

ignated, concerning the propriety of the proposed increases and

the lawfulness of the said schedule. It was further ordered that

as the rights and interests of the public appeared to be injuri-

ously affected, the operation of the said schedules be suspended

and the use of the said rates contained therein be deferred until

the 29th day of October, 1920. It later appearing that on ac-

count of the amount of work involved in the preparation of the

inventory and appraisal of the property of said company, and

from the fact that such investigation and decision could not be

concluded within the period of suspension above stated, the

same was again suspended until April 29, 1921, unless otherwise

ordered by the Commission.

Hearing hereon was held in the City of Leadville, Lake County,

Colorado, on October 5th and 6th, 1920, at which hearing all

the parties were present and the case was fully inquired into,

testimony being taken both oral and written on the part of both

applicant and protestant. The Commission also received and

introduced into the record the testimony and report of its hy-

draulic engineer, which also included a complete inventory and

appraisal of all the property of the Leadville Water Company

in use and useful in the operation of the plant, as of September

30, 1920. The Commission also received and had introduced

into the record the testimony and report of its statistician of

his examination of the books and accounts of the said company,

including a statement of the earnings and operating expenses

thereof. There was also introduced at the time by the Leadville

Water Company its report containing its inventory and ap-

praisal of the property in use and useful by the applicant corn-
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pany as of December 31, 1919, as well as a statement of its earn-

ings and expenses, which said report, containing its inventory

and appraisal as well as a statement of all earnings and ex-

penses, the testimony showed had been carefully checked by

the Commission's engineer and statistician.

The record of the oral evidence introduced included 222 pages

of typewritten matter besides written exhibits. The investiga-

tion by the Commission was quite exhaustive, and the informa-

ton and facts obtained present some very interesting and diffi-

cult questions.

The City of Leadville is one of the oldest mining towns in

Colorado. The population by the census of 1920 was 4,959. It

is located in Lake County, approximately in the center of the

state, almost at the top of the continental divide, on the head

waters of the Arkansas River at an altitude of 10,200 feet;

where there is comparatively little water used for irrigation;

where water is reasonably plentiful but where the winters are

very rigorous and long. The town is served by the Denver &

Rio Grande and the Colorado & Southern Railroads. Being a

mining town, Leadville has, as is frequently the case, seen its

population gradually decrease from a population of approxi-

mately 16,500 in 1880 to a population of less than 5,000 in 1920.

It appears from the evidence of the applicant company that

while the population of Leadville has steadily decreased, the

valuation of the Leadville plant, as presented by the inventory

and appraisal prepared by its engineer, has gradually increased.

In 1889 appraisers were appointed by the City of Leadville and

the applicant company, and a valuation of $800,000.00 was fixed

as the value at that time. A proposition was later submitted to

the city for the purchase of the plant at that price, which was

turned down by a vote of the people. Since that date the in-

ventory of the Company shows many extensions and additions

have been made, until the total valuation of the plant, as con-

tended for by the applicant company at this time and as sub-

mitted to the Commission by the company as a valuation for

rate making purposes as of December 31, 1919, is $573,320.78.
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The company is asking for rates which will produce a reasonable

return on this amount.

It is the contention of the City of Leadville and other pro-

testants that the needs of the people of the City of Leadville for

domestic, irrigation and commercial uses is not more than 750,-

000 gallons of water per day. The estimate of the Superintendent

of the company, Warren G. West, is that the needs of the city

are not less than 150 gallons per day per capita, based on a

population of 5,000 people. The evidence was to the effect that

there were not to exceed 5,000 people. This estimated amount

of 750,000 gallons does not include other water furnished by the

company for industrial purposes, such as smelters, mills, rail-

roads, mines and other industrial concerns. From the evidence

it appears that approximately 1,200,000 gallons per day addi-

tional is required for this purpose.

The Leadville Water Company receives its supply of water

from three different sources designated as the Evans Gulch

supply, the Blow Ditch supply, including Empire and Iowa

Creeks, and the Arkansas River supply, including Birdseye and

Indiana Creeks. All of these lines deliver water to the City of

Leadville by gravity. However, the Evans Gulch supply is the

only one that will supply all consumers by gravity. The Car-

bonite Hill reservoir, as supplied by the Blow Ditch, will reach

practically all consumers in the city, although the pressure in the

extreme east portion of the city would be light for fire protec-

tion. The Arkansas River supply will reach only a small por-

tion of the city west of Pine Street and south of Chestnut Street

by gravity. It is possible, however, by boosting the pressure by

pumping at the Ninth Street station on the Arkansas line to

supply consumers east of this territory.

From the above it will be seen that the Evans Gulch supply

is the natural and most economical source for supplying the

city, if sufficient water can be secured for this line. The carry-

ing capacity of the supply mains for these different supplies

are each of them independently sufficient to furnish the city

with an adequate amount of water for its present population.

There is not sufficient testimony to determine the natural flow
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of these streams for the entire year. The Commission's engi-
neer's report shows that during his inspection in September,

1920, there was sufficient water in any one of these supplies

for the city's present population. The report also shows, how-

ever, that at an elevation of from 10,000 to 11,000 feet the flow
is quite likely to diminish rapidly during the winter months.
In addition to the stream flow of these different supplies, the
Evans Gulch and Blow Ditch lines are augmented by storage
reservoirs. In Evans Gulch there are located storage reservoirs
with the following estimated capacities:
Reservoir No. 2—Evans Gulch 50,000,000 gallons
Reservoir No. 3—Evans Gulch  2,500,000 gallons
Reservoir No. 4—Evans Gulch  1,250,000 gallons
Mountain Lake Reservoir 40,000,000 gallons

Total Reservoir Capacity, Evans Gulch 93,750,000 gallons

The Empire Reservoir, tributary to the Blow Ditch supply, has
an estimated capacity of 3,000,000 gallons; this gives a total
estimated storage of 96,750,000 gallons. Owing to leakage, seep-
age and losses in transmission and the present condition of re-
pair of these reservoirs, it is doubtful if more than 50,000,000
gallons can be figured on in augmenting the stream flow of
water delivered to the city for these supplies when needed.

From the above it will be seen that the estimated storage
capacity of the plant, exclusive of the Arkansas source or line,
is 96,750,000 gallons, but owing to leakage, seepage and loss in
transmission at the present time it appears that only about 50,-
000,000 gallons can be depended on in augmenting the stream

flow.

The testimony shows that there are leaks in these reservoirs

which should be repaired; that the same could be repaired, but

no posithe estimate was given of the expense that would neces-

sarily be incurred for repairing the same. However, it did not

appear that the expense would be extremely burdensome.

From the above figures it will be seen that if the reservoirs

could be repaired so that they could be filled to capacity, this

storage alone would supply the patrons of the plant in the City
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of Leadville for approximately 45 days, if the requirements

should demand an amount of 2,000,000 gallons per day.

It is the contention of the City of Leadville and other pro-

testants that the Arkansas River supply is unnecessary for the

City of Leadville, and that the Evans Gulch supply furnishes

enough water for all consumers; or that in any event the com-

bined supply of the Evans Gulch together with and including

the Blow Ditch with Iowa and Empire Creeks, is ample to

supply all the needs of the city for domestic, commercial and

industrial purposes. The testimony is conclusive that the greater

part of the water from the Arkansas River supply is used out-

side of the city and for industrial purposes, only a small num-

ber being supplied for domestic purposes inside of the city lim-

its. The testimony also shows that during the last twenty years

the supply from the Empire and Blow Ditch lines was amply

sufficient for the consumers in the City of Leadville at all times,

with the exception that on three or four occasions and for a

few days each time during scarcity of water, water was supplied

from the Arkansas line by pumping same into the city mains

from the Ninth Street pump house. The inquiry then naturally

arises whether if the different reservoirs were in repair to im-

pound their full capacity this pumping would have been neces-

sary at all.

Valuation.

The valuation of the company's plant, as made by Warren G.
West, Superintendent of the company, of all the property in
use and useful for all purposes, as of December 31, 1919, and
as submitted in evidence, to the Commission, was $573,320.78.
This includes a value for overhead cost during construction of
17 per cent on all construction work, an item of $63,015.05.

Reproduction Cost.

The inventory and valuation or reproduction cost of the prop-
erty of the Leadville Water Company made by the Commission's
engineer for the assistance of the Commission, and including
all property in use and useful in supplying all consumers in
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the City of Leadville as well as for industrial uses, as of Sep-

tember 30, 1920, is as follows:

Acct.

No. Classification
Direct

Cost

Construe-

tion Per
Cent

Over-

heads

Amount

Total Re-

produc-

tion Cost

105 Land and Water Rights .$ 52,570 10 $ 5,257 $ 57,827
106 Dams and Reservoirs 74,405 16 11,905 86,310

107 Heating Plants  1,500 16 240 1,740
108 Steam Pumping Plants 5,972 16 956 6,928
115 Collecting Aqueducts, etc. 136,968 16 21,915 158,883
116 Purification System  1,100 16 176 1,276
125 Mains  140,483 14 19,668 160,151
127 Hydrants  10,100 11 1,111 11,211
128 Meters  1,655 4 66 1,721
140 General Office Equip 2,685 4 107 2,792
141 Miscellaneous Equipment 7,145 4 286 7,431
142 Utility Equipment  1,400 3 42 1,442

Total  $435,983 $61,729 $497,712
Working Capital 4,960 0 0 4,960

Grand Total $440,943 $61,729 $502,672

This report shows that there are three different sources of

supply, and that the carrying capacity of the supply mains for

each of the different supplies, or each of them independently, is

sufficient to supply the city with an adequate amount of water

for its present population, providing sufficient water can be se-

cured at the source of the supply mains. This valuation of the

Commission's engineer also contains an item of $61,729 for con-

struction overheads, and together with the direct cost, as given

by the engineer, of $435,983 plus $4,960 for working capital,

totals $502,672. The following table gives the Commission's en-

gineer's method of arriving at construction overheads:

Account 105 106 107 108 115 116 125 127 128 140 141 142

Contingencies and

Omissions  1 2 2 2 2 2 2 1 2 3 3 2

Engineering and

Supervision  1 6 6 6 6 6 4 4 1 1

Interest during

Construction  6 6 6 6 6 6 6 6 0 0 0

Legal  1 1 I 1 1 1 1 1 1 0 0

Taxes and Insur-

ance  1 1 1 1 1 1 1 1 0 0 0 0

Total per cent. .10 16 16 16 16 16 14 11 4 4 4 3
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In the Commission's engineer's report, $502,672 is given as the

reproduction cost of all of the property of the company as it was

of September 30, 1920, then used and useful in the plant and as

it was then constructed and existed at that time. It is, there-

fore, the cost of the reproduction of the identical plant without

regard to its adaptability to either class of consumers or whether

or not the plant at this time is built on the most economical plan

or at the least possible cost for the purpose of serving the needs

of the different classes of consumers. The evidence shows that

under the present rates, as charged for the year 1919, the con-

sumers of water for domestic, street sprinkling, hydrants and

commercial uses paid to the company the following:

Commercial sales $32,394.14

Municipal hydrants 5,100.00

Street sprinkling 250.00

Municipal departments 806.70

Total $38,530.14

For the same period there was paid to the company by indus-

trial users, including smelters, mills, railroads and mines,

$12,993.08. The testimony also shows that for domestic and

commercial uses the greatest use for 5,000 inhabitants at 150

gallons per capita per day, as estimated by the company's engi-

neer, is 750,000 gallons per day. At the same time, the amount

supplied for industrial uses, including mines, mills, smelters and

railroads, according to the company's testimony, is approxi-

mately 1,200,000 gallons per day. The company did not furnish

the actual amount of water consumed for industrial uses, but on

cross examination the engineer for the company gave the

amounts used by the different industrial users named, which

amount is approximately 1,200,000 gallons per day.

The testimony, as before stated, reveals that practically all

of the water from the Arkansas line is used for industrial pur-

poses, the exceptons being a small number of domestic consumers

and excepting the few times of scarcity of water in the other

lines when water was pumped from the Ninth Street station.

The reproduction cost of each of the three different independ-

ent supplies was not segregated, but the evidence discloses that
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approximately $138,000 of the entire plant is made up of values
in the Arkansas line.

It appears from the evidence that out of a total of over 2,500
taps for users of water prior to 1917, there has been a steady de-
crease in the use of water by consumers, as evidenced by the
following:

Active Taps Inactive Taps

1917 1935 640
1918 1793 785
1919 1592 994

The evidence shows that inactive taps are caused by vacancies
of houses or turning off of water.
While the principal use of the Arkansas River supply seems

to be for the supplying of water for industrial purposes, yet,
under the evidence, it dOes not seem practicable to the Commis-
sion to segregate the values in the Arkansas line for the purpose
of industrial uses altogether.

It is the position of the company, and the same seems to be
borne out by the testimony, that this line is in use and useful in
the plant as a whole; first, as it is used for supplying a small
portion of the population for domestic purposes; second, that it
is to an extent used as an emergency or standby plant for pump-
ing purposes in times of great scarcity of water in the other
lines. The Commission, however, is of the opinion that the
total value of the plant, as it is constructed at the present time,
is far greater than would be necessary to reconstruct a new
plant devoted to supplying the present population of Leadville
with water for commercial and domestic uses.
This conclusion is forced on the Commission, in part by the

great decrease in the population and the number of taps that at
the present time have become "inactive" which are now idle

and not in use. At the same time, it seems to be difficult, if not
impossible, for the Commission to segregate any particular part

of the present plant and deduct that part from the valuation as

not in any sense at this time being in use and useful. However,

the Commission is of the opinion that a fair value for rate making

purposes depends on all the facts and circumstances surround-

ing each case and under which the service is rendered. All of
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these elements must be considered and each utility dealt with

according to the conditions found to exist.

If the present plant was, by some calamity, completely de-

stroyed and a new plant constructed by the company to render

service to the City of Leadville as the conditions exist today, it

is improbable that the identical plant would be built or that the

amount of the investment would be equal to the valuation claimed

by the applicant company.

Fair Value for Rate-Making Purposes

The valuation, as given by the Commission's engineer as a re-

production new valuation, of the present plant without depreci-

ation and including overheads and working capital is $502,672.

Depreciation Reserve

The depreciation reserve account, as shown on the books of

the company, reflects a credit at the close of the calendar year

1919 of $2,333.87. During the year 1920 and up to August of

this year a credit has been passed to this account of $4,250.00,

bringing the total depreciation reserve account to $6,583.87. In

connection with this and on the books of the company is an ac-

count identified as depreciation reserve invested in sinking fund

accruals. To this account has been credited direct the accruals

for depreciation, and against these accruals have been charged

the purchase of bonds. There has also been created an account

designated as sinking fund reserve. To this account is passed a

credit for the amount of the bonds retired, and a corresponding

charge is made to the bond account, thereby creating a sinking

fund reserve which is shown in the balance sheet of $53,500.

Since the sinking fund reserve has been created indirectly from

the depreciation reserve, and the depreciation reserve has been

used through the sinking fund accruals account for the purchase

of the company's own securities, which securities have been can-

celled, it is perfectly proper that the sinking fund reserve ac-

count as it now stands be cleared into the depreciation reserve

account, and that the same should not be allowed to drift into

the surplus earnings of the company. As this fund is available

for depreciation and as there is now in this fund $60,083.87, we
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think that this amount should be deducted from the amount of
$502,672, the reproduction value as given by the engineer. This
is not really deducting accrued depreciation in that amount as
the same should be on hand and available at this time.

Overheads.
In the reproduction cost, as given by the Commission's engi-

neer as of September 30, 1920, there is also included an item of
$61,729 as construction overheads. In the testimony of the cora-
pany's engineer and Superintendent, Warren G. West, and in
the company's Exhibit 5 it appears that from August, 1900, to
September, 1920, there was added to the capital investment in
the plant by way of additions and improvements the sum of
$211,688.72, and in this sum is included the amount of $30,-
758.19 as construction overheads, being 17 per cent, added to the
sum of $180,930.53, the sum given as the direct cost of these
additions and extensions.
On page 48 and succeeding pages of the record it appears that

the work of construction of these additions and betterments was
practically all done from year to year with the same officers and
employes, with the exception of engineers, as were usually em-
ployed in the operation of the plant; that the same was carried
on with the regular employes and that costs were charged to ex-
pense of operation; that the cost of material and labor only was
charged to capital account; that the cost of most of the extension
mains themselves was not paid for until the construction was
completed; that the construction each year was done in the two
or three late summer and fall months; that freight was added to
the actual cost of pipe.

After careful consideration of the testimony, the Commission
is of the opinion that the most of this construction seems to have
been carried on by the company at the same time that the regular
work of the company was being done and by the same office force,
and the expense of these regular officers and employes was
charged as an operating expense; that most of the payments for
material were not made until the work was completed; that said
material and labor was charged to capital account; that the most
of the main items were paid for after completion and that the



204 REPORTS OF DECISIONS OF

company is not entitled to a flat charge of 17 per cent for con-

struction overheads. It is, therefore, of the opinion that all of

the item of $61,000 for construction overheads contained in the

Commission's engineer's report Should not be allowed.

The Commission is of the opinion that no rate can be fair and

reasonable unless it is fair and reasonable to the consumer. For

example, suppose this plant actually cost $1,000,000 and a valua-

tion by the Commission's engineer would support this cost as

an actual valuation upon which this company is entitled to a

return; suppose that the actual population has decreased from

16,000 to 5,000; that the actual users of water have decreased in

number to only about 50 per cent of what there were three years

ago, and that the rate necessary to be charged to obtain a fair

return upon this sum as a fair value would be excessively high

and practically prohibitive, should the present consumers be

penalized with rates to maintain a plant far in excess of its

present needs? How far should this principle of a fair return

on the investment be carried? Suppose the City of Leadville's

population should decrease to 500 people; should the remaining

500 be compelled to pay rates to maintain this plant as originally

built and pay a return on the original investment? This must

be answered by the statement that if the company finds it is un-

able to render service at fair and reasonable rates it must ac-

cept the burden itself and can not be permitted to pass its own

misfortunes on to the customers by placing on them an undue

burden.

Taking into consideration all of the facts regarding the com-

pany's plant and the evidence adduced in this case, and con-

sidering the population and character of the community served,

the probable earnings and prospects and further growth or de-

crease in population, and after making deductions for the items

heretofore referred to as disallowed, the Commission is of the

opinion that the property in use and useful of the Leadville

Water Company upon which a fair return should be computed

is a fair value or worth of $400,000, and this sum will be used

as a basis upon which to compute such return. On account of

the present tendency toward a decrease in cost of material and
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labor, and considering the plant of the company as a whole, the
sum of $4,800 will be allowed as annual depreciation on the fair
value of the property as fixed by the Commission.

Operating Revenues and Expenses.

The following is a statement of the operating revenues and the
operating expenses as charged to the expense account by the com-
pany and as taken from the books of the company by the Com-
mission's statistician for the years 1917, 1918 and 1919:

OPERATING REVENUES 1919 1918 1917

601 Commercial Sales $32,349.14 $36,560.72 $30,307.26
502 Industrial Sales  12,993.08 14,605.50 15,238.53
603 Municipal Hydrant Rentals 5,100.00 5,068.75 6,050.00
504 Sales for Street Sprinkling 250.00 200.00 210.00
505 Sales to Municipal Depts 806.70 806.70 806.70

Back Water Revenues (Pre-
vious Years) 49.80 584.04

Gross Water Sales $51,498.92 $57,291.47 $60,196.53
Less Rebates and Allowances. 303.90 333.70 939.75

Net Water Sales $51.195.02 $56,957.77 $59,256.78
507 Profits on Piping and Connec-

tions  116.17 421.82 20.25

Total Operating Revs.. . $51,311.19 $57,379.59 $59,277.03

OPERATING EXPENSES

680 Gravity Supply $ 1,679.86 $ 2,219.91 $ 1,758.02
695 Water Purchased 1,400.00 1,400.00 1,400.00
700 Distribution  9,257.59 4,394.68 5,029.70
780 Utility Expense  243.84 368.57 330.07
740 Commercial Expense 3,741.23 4,093.66 3,586.69
760 General Expense 6,010.77 6,689.03 6,111.79

Total Above Items. $22,333.29 $19.165.85 $18,216.27

776 Depreciation . 2,500.00 8,500.00 9,500.00
779 Taxes  11,476.88 10,806.47 9,900.08

Total Operating Expenses .$36,310.17 $38,472.32 $37,616.35

Net Operating Revenue $15,001.02 $18,907.27 $21,660.68
782-785 Non-operating Revenues 5,616.67 6,790.24 5,707.95

Gross Income $20,617.69 $25,697.51 $27,368.63
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DEDUCTIONS FROM GROSS INCOME

788 Interest on Funded Debt $ 9,450.82 $10,375.23 $10,722.85

789 Interest on Unfunded Debt 119.88 6.25

Total  $ 9,570.70 $10,375.23 $10,729.10

Surplus  $11,046.99 $15,322.28 $16,639.53

795 Dividends Declared $14,624.00 $14,624.00 $14,624.00

796 Miscellaneous Appropriations. 65.91 494.90 274.10

Total  $14,689.91 $15,118.90 $14,898.10

The statement of revenues is for actual billing of water fur-

nished the various classes of consumers and billed at the present

rate, conforming to the schedule on file with the Commission and

conforming to the rates as prescribed in Ordinance No. 424 of

the City of Leadville. The said ordinance provides that the

contract, its rates, terms and conditions shall be subject to change

and revision at periods of 5 to 10 years, respectively, from July,

1915, upon the application of either of the contracting parties

thereto. As the Commission understands this agreement, the

rates may be changed by agreement between the parties them-

selves. However, the Commission understands that on a proper

showing it may substitute different rates if justified in so doing.

In the above table of operating expenses for 1919 there is an

item of $9,257.59 as a distribution expense which is in excess of

this item for 1917 and 1918.. This item for 1918 is $4,394.68 and

for 1917 the amount is $5,029.70. The figures for 1917 are con-

siderably more than for 1918, and would, no doubt, represent a

more nearly equitable charge for this expense. The cause of

this increase to $9,257.59 in 1919, as given, was due to the severe

winter and freezing of pipes, necessitating an extra amount of

uncovering and thawing of pipes which, from the evidence, is an

unusual condition which only occurred once in a number of years.

Using $5,029.70 as a reasonable average charge for this item

seems to the Commission to be equitable and just.

Taxes.

The amount of taxes paid in 1919 by the company and charged

to operating expense is $11,476.88. In this total is included an
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item of $1,561.07 as federal tax. This item will not be allowed
as a part of operating expenses.

General Expense.

In the above statement is an item of general expense, and in
this is included an item of salaries and expenses of the general
officers at Portland, Maine, of $1,940.85. The Commission is of
the opinion that owing to the general condition of the company,
the high cost of operation and the decrease in the number of
consumers, that this item of expense is unnecessary and should
not be allowed. The evidence shows that the Leadville office col-
lected all revenue and attended to all the duties in the operation
of the plant; that the Leadville office sent the surplus to Port-
land and the Portland office sent out the dividends and interest
on the bonds. A utility asking relief should also show that it is
exercising the utmost economy consistent with adequate service.
As to the different industrial utilities enumerated on sheet 8

of the schedule P. II. C. No. 2 filed by the company, the Commis-
sion has duly considered the amount of water used by the differ-
ent industries and is of the opinion that the following rates are
reasonable and should be charged and collected:

COMMERCIAL SALES FLAT RATES.

Per Annum

American Smelting & Refining Company $6,000

Denver & Rio Grande Railroad Company--
Water used in Leadville depot, section boarding house,
agent's residence, car repair shops, round house, ash pit
and engine loaders in Leadville, Colorado  3,600

Colorado Power Company—

For water used for cooling purposes in transformer house,
which water to be returned to the box of the Leadville
Water Company after passing through transformer, water
for steam plant when in operation and water for two fami-
lies   1,440
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Colorado & Southern Railway Company—

Water for two engines  432
Water for round house  216

Cramer & Company—

Ladder shaft  96
Evening Star shaft  192

Down Town Mines Company—
Penrose shaft   144

Joch Salo—

Duncan shaft No. 3  108

DoId Mining Company—
Fire purposes only  72

Aetna Mining Company—
Aetna shaft  144

Geo. E. Curtis & Company—

A. V. shaft  144

For the reason above set forth, the Commission is of the opin-
ion that the contract rates, rules and regulations now in force
and as agreed to by and between the water company and the
City of Leadville should not be disturbed, and that the new
schedule P. U. C. No. 2 now under suspension by the Commis-
sion should be permanently suspended as to Sheets 1, 2, 3, 4, 5,
6 and 7, inclusive.

As indicated above, the Commission is of the opinion, after

considering all the facts, that the rates heretofore charged for
industrial uses are discriminatory as against other users of water
for domestic and commercial uses; that this class of users are not
paying rates that are commensurate with their share of the ex-
pense of operating the plant, nor commensurate with the amount
of the capital invested in the plant devoted to such use. In ar-
riving at this conclusion the Commission has not overlooked the
difference in the cost of distribution to the different classes of
users.
The increases in the rates set out above will give the company

an added income of about $2,000.00 per annum and a total an-
nual revenue as follows:

Total operating revenue 1919 $51,311.19
Non-operating revenue 1919 5,616.67
Increase to industrial users as herein allowed 2,000.00

Total income  $58,927.86
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The following is a reasonable estimate for annual operating
expenses:

Gravity supply $ 1,679.86
Water purchased  1,400.00
Distribution expense  5,029.70
Utility expense  243.84
Commercial expense  3,741.23
General expense  4.069.92
Depreciation   4,800.00
Taxes   9,915.81

Total operating expense $30,880.36

This gives a total allowance for operating expenses, including
taxes and depreciation, of $30,880.36 per annum, and deducting
this amount from the total annual income of $58,927.86 leaves
$28,047.50 as a return on the sum of $400,000.00 as fixed by the
Commission as a fair value for rate making purposes. This is
in excess of 7 per cent per annum on the valuation as fixed.
These are abnormal times and no doubt the prices of labor and
material will, in the near future, decrease until under these same
rates the company will be able to earn a return in excess of 7
per cent, which excess, if earned, may be used as an unforseen
contingent fund.

ORDER.

IT Is THEREFORE ORDERED, That sheets Nos. 1, 2, 3, 4, 5, 6 and
7 of the schedule of water rates now under suspension, being
P. U. C. Colo. No. 2 cancelling P. U. C. No. 1, be, and the same
are hereby permanently suspended.

IT IS FURTHER ORDERED, That sheet No. 8 of said schedule en-
titled "Special Rates and Contracts," be, and it is, hereby sus-
pended and the above rates herein set out are substituted there-
for; that the said rates are reasonable rates and shall be charged
and collected.

IT Is FURTHER ORDERED, That the rates as ordered as to sheet
8 shall become effective May 1, 1921.
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RE DONOVAN, et at.

[Application No. 125. Decision No. 4411

Certificates of convenience and necessity—Materiality of evidence—

Automobile service.

1. Objection that an auto bus line was a detriment to the

highway, paid but little taxes, and would quite often be unable

to operate during stormy weather, is not material in an applica-

tion for a certificate of convenience and necessity.

Monopoly and competition—Occupied territory—Additional
 service.

2. A railroad operates its service according to its best Judg-

ment, but the regulatory authority may order additional service

by other carriers to meet the reasonable requirements of the pub-

lic, if the schedule of trains as operated fails so to do.

Certificates of convenience and necessity—Evidence required—Addi
-

tional service.

3. It is not required that an applicant for a certificate of

convenience and necessity show such a condition to exist as

makes additional service indispensable to the necessity o
f the

public, but merely that a reasonable necessity exists as 
will add

to the convenience of the public.

[April 23, 1921.]

Appearances: H. A. Lindsley and George H. Swerer, for ap-

plicant; E. E. Whitted and J. L. Rice for The Colorado & South-

ern Railway Company and Chicago, Burlington & Quincy Rail-

road Company.

STATEMENT.

By the Commission: On February 16, 1921, application wa
s

filed by the above named applicants as co-partners under the

firm name and style of The Paradox Land and Transport Com-

pany for a certificate of public convenience. and necessity f
or

the operation of an auto bus for the transportation of pas
sengers

between Denver and Fort Collins over the main traveled hig
h-

way between said cities, passing through Broomfield, Lafayette,

Longmont, Berthoud and Loveland into Fort Collins.

Applicants propose to operate an auto bus to accommodate

15 passengers, comfortably, and heated and lighted when neces-

sary, twice each day between Denver and Fort Collins, of the

latest approved type adapted to such service.

Notice of the filing of said application was given to the rail-

way carriers operating in the territory affected, with the result
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that the Union Pacific Railroad filed a motion, objection and
answer on March 3, 1921, and The Colorado & Southern Rail-
way and the Chicago, Burlington & Quincy Railroad filed objec-
tion and answer to said application on March 1, 1921. There-
after, the Commission set the matter for hearing at its hearing
room, Capitol Building, Denver, Colorado, for 10:00 o'clock
A. M., Wednesday, March 23, 1921, at which hearing some testi-
mony was taken and, upon request, the hearing was continued
for one week and until March 30, 1921.
The issues involved are quite simple, it being alleged on the

part of applicants that the public convenience and necessity re-
quire and will require the inauguration of an auto bus passenger
line between said cities and towns, while the railway carriers
object thereto upon several grounds, the principal one being that
the public convenience and necessity does not require any addi-
tional facilities between said cities or towns than they now enjoy
by means of passenger trains operated by the railway carriers.
On behalf of applicants, there was introduced in evidence its

schedule of fares and that of the railway carriers between said
cities and towns, whereby it appears that but little difference in
fares is charged; in some instances it being a little less by rail-
way and in others a little less by the proposed auto bus line.
The applicant also submitted the proposed schedule of busses
showing a service by auto bus northbound leaving Denver at
9:30 o'clock in the morning to arrive at Fort Collins 12:45
o'clock P. M., and leaving Denver at 4:00 o'clock in the after-
noon to arrive at Fort Collins at 7:15 o'clock P. M.; southbound
service proposed leaving Fort Collins at 9:30 o'clock A. M. to
arrive at Denver at 12:45 P. M. and leaving Fort Collins at
4:30 P. M. to arrive at Denver at 7:45 P. M.
The railway carriers submitted evidence showing that the

passenger service over The Colorado & Southern Railway be-
tween Denver and Fort Collins, as at present, leaves Denver at
8:00 o'clock A. M., 2:30 and 6:00 o'clock P. M. arriving at
Fort Collins 11 :00 A. M., 5:42 and 8:47 o'clock P. M.; over the
Union Pacific Railroad leaving Denver at 8:00 o'clock A. M. and
4:30 P. M., arriving at Fort Collins 10:25 A. M. and 6:45 P. M.
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Southbound The Colorado & Southern Railway trains leave Fort

Collins at 7:10 and 8 :40 A. M. and 3:20 P. M. and arrive at

Denver 10:15 and 11 :30 A. M. and 6:30 P. AL ; Union Pacific

leaves Fort Collins at 7:45 A. M. and 2:35 P. M., arriving at

Denver at 10:00 A. M. and 5:00 P. M. The Burlington service

affects none of the towns involved except Lafayette and Long-

mont, while Union Pacific service affects no town outside of Den-

ver but Fort Collins of those proposed to be served by the auto

bus line.

From this statement of existing train schedules ,and the pro-

posed auto bus schedule, it will be seen that the auto bus line

proposes to leave Denver northbound twice daily, at 9:30

o'clock in the morning, an hour and thirty minutes later than

the Colorado & Southern Railway, and at 4:00 o'clock in the

afternoon, an hour and thirty minutes later than the Colorado

& Southern, to arrive at the cities and towns affected at such

times as approximately to be midway between arrivals and de-

partures of the Colorado & Southern trains; and the same is

true of the auto bus schedule southbound.

Much of the matter injected into the hearing by the testi-

mony had to do with matters entirely foreign to the issue, such

as the objection of the carriers that the auto bus line was a detri-

ment to the highway, paid but little if any taxes, and would

quite often not be able to operate during stormy weather, all of

which are not involved in applications of this character.

The sole issue as the Commission understands the law is,

whether public convenience and necessity requires and will re-

quire the operation of the proposed auto bus passenger line.

Whether or not the auto bus line can be operated at a profit is

not involved, that being the risk undertaken by the applicant;

whether or not the railway carriers will be affected is not in-

volved except as to whether the public convenience and neces-

sity is adequately served by the existing means of transportation.

At the conclusion of the hearing, time was given for the filing

of briefs, with the result that the Colorado & Southern Railway

and the Chicago, Burlington & Quincy Railroad filed an ex-

haustive brief in support of their position that no sufficient show-
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ing was made by applicant to warrant the issuance of the certifi-

cate applied for. Applicant in its reply brief urgently insists

that public convenience and necessity requires an additional

means of transportation between the towns and cities affected

and largely because of the fact that the service afforded by the

present railway carriers to passengers to the cities and towns
named is a morning and afternoon service in either direction, by
the Colorado & Southern Railway, the principal rail carrier, one
train in the forenoon out of Denver serving the communities
named, while two trains in the afternoon at 2:30 and 6:00 P. M.

are operated; southbound two trains leave Fort Collins in the
morning and one in the afternoon. The result is the passenger

who is not destined for Denver, and desires to travel from one

town to another is not able to leave without a long period of

waiting and it is contended by applicant that the bus line pro-
posed will afford such traffic a convenient and necessary method
of traveling without such long delay.

The carriers insist that if the rail service being operated does

not suit the public convenience, then the trains may be "scat-

tered" through the day. One train operated by the Colorado &

Southern is an interstate train, so that its schedule is determined

for other than local travel. A carrier operates its service accord-

ing to its best judgment, but the regulatory authority may order

additional service to meet the reasonable requirements of the

public, if the schedule of trains as operated fails so to do.

The Public Utilities Act of this state is rather obscure concern-

ing what condition is necessary to be shown to exist to entitle

an applicant to a certificate of public convenience and necessity,

and the instant case is the first time that the railway carriers

have opposed the issuance of such certificate to an applicant for

the transportation of either passengers or freight, and a number

of such certificates have heretofore been granted by this Com-

mission.

In Application No. 62, decided January 17, 1920, the Overland

Motor Express Company applied for a certificate of public con-

venience and necessity for the transportation of freight by auto

truck between Denver and Boulder. This application was re-
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sisted by an existing auto freight truck carrier who had thereto-
fore been granted a certificate, but no railway carrier made ob-
jection or appeared in opposition to such application. In the
course of that decision, this Commisson undertook to construe the
legslative meaning of the phrase "public convenience and neces-
sity" as used in the Public Utilities Act, and based largely upon
the interpretation of the New York Act by the New York Public
Service Commission in re Troy Auto Car Company, Inc., 1917-A,

P. U. R. 700-707, wherein it was held that the words "conveni-

ence and necessity" could not be split in two; that a thing neces-

sary would always be convenient and that to show a strict neces-

sity was not required. In other words "convenience" and

"necessity" must be construed together to mean such a state

of facts exists as show a reasonable necessity to meet a con-

venience of the public. As stated in the New York case, gupra,

"taking the phrase 'convenience and necessity' as an entity, it

does not mean to require a physical necessity or an indispensable

thing."

Re Overland Motor Express Co. 1920-B, P. U. R. 551.

So, in the instant case, it does not require that applicant shall

show such a condition to exist as is indispensable to the neces-

sity of the public, but merely that a reasonable necessity exists

as will add to the convenience of the public; which can not be

disputed under the evidence in this case. A traveler between

Longmont and Loveland, for example, northbound may travel by

existing passenger trains but once in the forenoon and twice in

the late afternoon, while southbound he may travel twice in the

early forenoon and but once in the late afternoon. With the

establishment of the auto bus line, such traveler would be en-

abled to travel between Longmont and Loveland about noon

northbound and in mid-forenoon southbound, while the after-

noon service would give such traveler the privilege of traveling
north and south-bound between said cities in the late afternoon.

The Commission concludes, therefore, that a sufficient showing

has been made by applicant to justify the issuance of the cer-
tificate applied for, it having exhibited and filed with the Com-
mission a showing by the respective towns and cities through
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which it proposes to operate, that no license fees are required

for the operation of such auto bus line.

ORDR.

IT IS THEREFORE ORDERED, That the public convenience and

necessity require, and will require, the operation of an auto bus

passenger line upon substantially the schedule filed herein by The

Paradox Land and Transport Company, applicant above named,

between the cities of Denver and Fort Collins, Colorado, over

the main highway and passing through the towns and cities of

Broomfield, Lafayette, Longmont, Berthoud and Loveland, and

that this statement and order shall be held and deemed to be a

certificate of public convenience and necessity therefor.

Commissioner Lannon dissenting:

This is a case wherein the applicants asked in their original

petition for a certificate of public convenience and necessity for

the operation of an auto bus line between Denver, Fort Collins

and intermediate points, for the hauling of freight, passengers

and express. At the hearing, however, they dropped the matter

of freight and express and confined themselves exclusively to

that of hauling passengers.

The time table first presented by applicants was so nearly

identical with that of the Union Pacific and Colorado and South-

ern that the whole scheme of the applicants showed conclusively

that the proposed operation of the auto bus line was being

launched under a subterfuge and was an attempt to secure a

certificate for doing a transportation business with an eye single

to their own interests, and not in any sense to serve as either a

public convenience or a necessity. This is perfectly obvious

when one takes into consideration the fact that the section of

country in which this auto bus line proposes to operate is served

by the Denver and Interurban Railroad between Denver and

Broomfield, and likewise Lafayette by means of Colorado and

Southern connections and from Denver to Fort Collins by the

Colorado and Southern and the Union Pacific Railroads, the lat-

ter being considered one of the leading and best railroads of the

United States. In addition to this, the Burlington also serves

Longmont and Lafayette wth a train each way daily.
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With the Denver and Interurban reaching Broomfield with an

hourly service, the Union Pacific running two trains daily, one

in the morning and one in the afternoon, in each direction be-

tween Denver and Fort Collins, with the Colorado and Southern

running three trains each way, leaving Denver at 8:00 A. M.,

2:30 P. M. and 6:00 P. M. northbound, and departing from

Fort Collins at 7:10 A. M., 8 :40 A. M. and 3:20 P. M. south-

bound, for Denver, and also with the Burlington leaving Denver

at 2:45 P. M. for Lafayette and Longmont and arriving at Den-

ver from these places at 11 :15 A. M., certainly with such a pleth-

ora of train service it would seem there could scarcely be an

excuse, much less a need, for the proposed bus line.

Such service as the aforesaid is far more adequate than is

furnished in many more populous sections of our country. If,

perchance, the service furnished the section between Denver

and Fort Collins is thought to be insufficient, the proper remedy

is not to license another common carrier in the district and there-

by deplete the vanishing revenues of the steam roads that are

now operating at a loss. The legislature has very wisely pro-

vided for the production of efficient train service, so that this

Commission, if there is any dereliction in this respect, has ample

power to compel the railways to modify their schedules to meet

the needs of the public, as provided in the laws of Colorado re-

lating to Public Utilities in the following section:

Section 26. "Whenever the Commission, after a hearing had

upon its own motion or upon complaint, shall find that any rail-

road corporation or street railroad corporation, or person oper-

ating any such railroad or street railroad does not run a suffi-

cient number of trains or cars, or does not possess or operate suffi-

cient motive power, reasonably to accommodate the traffic, pas-

senger or freight transported by or offered for transportation to

it, or does not run its trains or cars with sufficient frequency or

at a reasonable or proper time having regard to safety, or does

not stop the same at proper places or does not run any train or

trains, car or cars, upon a reasonable time schedule for the run,

the commission shall have the power to make an order directing

any such railroad corporation or street railroad corporation to in-
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crease the number of its trains or of its cars or its motive power

or to change the time of starting its train or car or to change

the time schedule for the run of any train or car, or to change

the stopping place or places thereof, or to make any other change

the commission may determine to be reasonably necessary to ac-

commodate and transport the traffic, passenger or freight, trans-

ported or offered for transportation."

It will be seen by Section 2 (e) of Chapter 134, revised laws

of 1915, provides that certificates for automobile lines are only

required where they come in competition with a railway line.

To my mind, this means that the act contemplates the protection

of the railways of Colorado against onslaughts on their business

by either freight or passenger automobiles, in any case where

the railway or railways are furnishing the public an adequate

service and one that meets with the reasonable requirements for

convenience and necessity of the people in the communities

served.

The public utilities acts of the various states are the last word

in the control of utilities, and were designed to prevent cut-

throat competition. It also has a salutary eeffct, where enforced,

in preventing large aggregations of capital from infringing upon

or putting out of business weaker institutions that are giving

effective public service. In fact, the law ignores the aphorisms

that "might makes right" or "that competition is the life of

trade," and proceeds on the theory that capital wisely and

judiciously invested in a public utility shall be protected by

the public, by and for the uses of the public, not that it may be

allowed rates so high as to work a hardship on the people, neither

must they be so low as to not bring a fair return on the invest-

ment. To bring about such a state of affairs, our legislature

enacted the public utilities act and wisely provided such safe-

guards as would have a tendency to invite capital to this much

needed field, and while demanding reasonable rates for the pub-

lic, at the same time threw a bulwark around the utility, thus

preventing the wiping out of honest investments and injury to

the public by undue competition, a thing that, in public service,

leads only to chaos and destruction.
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While the respondent railway companies have to pay large

amounts for taxes upon their lines and equipment, which said

taxes are used for general county and state purposes, including

the upkeep of many country schools that could not exist without

the said railway taxes, they are also compelled to keep up their

own rail highways at their own expense and at the same time

contribute very largely through taxes paid to the construction

and maintenance of county and state highways in all counties

in which their lines are located. Where the railroads are giving

adequate service, as they are in this case, to grant a certificate

of public convenience and necessity to an auto bus line using the

public highways paralleling the railways to which the auto line

has not contributed to either the building or upkeep, is mani-

festly unfair to the railways. To give an auto bus line a certifi-

cate under such circumstances is compelling the railways to con-

tribute funds to help build up and maintain highways for the

benefit of their rivals in the transportation business.

Owing to the vast investment of capital by the respondents

herein, and the fact of their prior entry into this field, and the

great benefits these railroads have bestowed in helping to build

up the commerce, industries and educational institutions along

their lines, should at least entitle them to fair play and a modi-

cum of justice instead of subjecting them to a loss of business

without in any sense giving recompense therefor to the people

served. With the side tracks of the various railroads in this

state lined with thousands of idle ears the applicants herein

can not even plead shortage of equipment, and with this alarm-

ing state of affairs confronting these respondents, to grant the

certificate asked for is but to invite financial disaster to the

railroads.

If the railroads are allowed to be broken down by allowing

auto bus lines to invade their territories and skim off the cream

of their business during the summer months, then it will be

possible to put the railways out of business. This would be a

calamity, as none of our light paved roads, much less the dirt
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roads, could withstand the haulage of even a small portion of

one trainload of heavy freight. The operation of just a few

trucks, hauling three or four tons each, after a rain or snow

storm would convert our boasted fine highways into ploughed

fields, making their further use worthless for not only freight

traffic, but impossible for all other vehicles.

To my mind, communities like those between Denver and Fort

Collins, served by two splendid systems a steam railways and,

in part by two other systems, operating numerous trains each

day in the year, be the weather good or bad, rendering excellent

and adequate service, should not be jeopardized by the issuance

of a certificate to a more or less temporary concern that can

cease operations during storms, or permanently, at any time

they may see fit to move their equipment to other fields.

If this Commission is to use wisdom in administering its regu-

latory powers, this is a case where it should be done, and to my

mind if the intent of the law is to be carried out, the request

for the certificate asked should be denied.

If certificates asked for operation of auto bus passenger lines

are to be granted where there are two or more railways afford-

ing frequent and adequate train service, then and in that case

we are giving away the substance for the shadow and there is

absolutely no use for the law in this respect. The law becomes

impotent to function in the realm in which it was intended to

operate, namely, to effectuate adequate public service by the

elimination of ruinous competition. I am unable to see in this

record any proof adduced by the applicants of any inadequacy

in the present steam road service. On the other hand, it appears

beyond question, it seems to me, that such service is not only

adequate, but indeed excellent. I doubt if its equal can be found

in the state.

For the aforesaid reasons, I most respectfully dissent from

the majority opinion as expressed in this case.
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RE COLORADO & SOUTHERN RAILWAY COMPANY.

[Case No. 231. Decision No. 445.]

Service—Curtailment—Tax and interest charges—Materiality.

1. Tax and interest charges should not be taken into account

in an application for reduction and curtailment of train uervice,

for the reason that such tax and interest charges would not be

affected by a curtailment of service.

Service—Curtaihnent—Showing revenue and expense—Period.

2. On applidation for authority to curtail service on branch

line, showing of operating revenue and expense should cover a

reasonable length of time and not merely a few weeks.

Service—Whole system—Part.

3. Law imposes upon a common carrier the duty of furnish-

ing adequate facilities on its entire system, not a part.

In view of critical situation in mining industry, earnings

credited to station agency in question, prospect of lower oper-

ating costs, etc., authority to close agency denied.

[April 28, 1921.]

Appearances: E. E. Whitted, J. Q. Dier, Attorneys, and

J. E. Buckingham, Assistant General Freight Passenger Agent,

for The Colorado & Southern Railway Company; John J. White,

Attorney for Georgetown, Idaho Springs and Gilpin County;

W. C. Matthews, Attorney for Central City; James M. Seright,

Attorney for Black Hawk; H. A. Lindsley, for The Denver

Publishing Company.

STATEMENT.

By the Commission: The Colorado & Southern Railway Com-

pany filed with the Commission on March 15, 1921, a notice of

its intention to reduce passenger train service on the Clear Creek

Division of its line of railway, by operating trains 52 and 53

only, to become effective March 27th, in compliance with General

Order No. 7, of the Rules and Regulations of the Commission.

The notice sets forth that, at present, train 51 leaves Denver

at 8:10 A. M. and arrives at Silver Plume at 11 :50 A. M., and

that train 54 leaves Silver Plume at 2:05 P. M. and arrives at

Denver at 5:15 P. M. These two trains are proposed to be dis-

continued. At present, train 52 leaves Silver Plume at 6:40

A. M. and arrives at Denver at 9 :50 A. M., while train 53
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leaves Denver at 3:15 P. M. and arrives at Silver Plume at 6:50

P. M. The railway has a connecting mixed train at Forks Creek

with each of said passenger trains which serves Black Hawk

and Central City. The proposal is to change the time of trains

52 and 53 as follows: Train 52 to leave Silver Plume at 8:30

A. M. instead of 6:40 A. M., and arrive at Denver at 11:45

A. M. instead of 9:50 A. M.; and train 53 to leave Denver at

2:15 P. M. instead of 3:15 P. M., and to arrive at Silver Plume

at 5:55 P. M. instead of 6:50 P. M.; and to operate trains 152

and 153, the connecting trains from Black Hawk and Central

City to Forks Creek, to connect with trains 52 and 53 on the

proposed schedule of those two trains.

The notice states that it is an emergency application, and

that the freight and passenger business on the Clear Creek

District has been falling off from year to year, that the opera-

tions on said district for the year ended December 31, 1920,

show a deficit of $226,735.21, that, since the first of the present

year, its business on said district has reached its lowest ebb.

Upon receipt of such notice, notice of such proposed discon-

tinuance and curtailment of train service was given to the com-

munities affected, with the result that the town of Silver Plume

by its town trustees, filed assent to the railroad's proposal,

while protests objecting to such proposal were duly filed by the

Gilpin County Metal Miners Association, and by various citizens

of Central City, Georgetown, Idaho Springs and Gilpin County.

The case was set for hearing at the hearing room of the Com-

mission, Capitol Building, Denver, Colorado, for Monday, April

11, 1921, at 2:00 o'clock P. M., and was concluded during the

forenoon of the following day, April 12, 1921; due notice of

the time and place of such hearing having been given to all

parties in interest.
The testimony submitted by the railway company as to finan-

cial conditions affecting its Clear Creek District branch for the

calendar year 1920, was as follows:

Total operating revenue  6308,728.49

Total operating expense   440,483.96

Total net loss from operations  131,755.47

In addition to the above, taxes on said branch line amounted
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to $42,487.14, and interest on its bonded debt, proportion charge-

able to said branch, amounted to $52,492.60, which amounts,

added to the total operation deficit, would make the total deficit

from operations for said year $226,735.21.

So far as the taxes and interest charges are concerned, they

should not be taken into account in an application for reduction

and curtailment of existing train service, for the obvious reason

that such tax and interest charges will not be affected by a cur-

tailment of service, so that the operating deficit for the year

1920, so far as this branch line is concerned, is in the sum of the

difference between its operating expenses and its operating rev-

enues, or $131,755.47.

In addition to this, the testimony is to the effect that by dis-

continuing trains 51 and 54, and by rearranging the operating

schedules of trains 52 and 53, and that of the connecting train

from Forks Creek to Central City and Black Hawk so that said

connecting train may run one day from Central City to Golden

and return, and the next day from Central City to Silver Plume

and return, both days connecting at Forks Creek with trains

52 and 53 on the proposed new operating schedule of those

trains, that a total of approximately $7,500.00 a month will be

saved the company in its operating expense. The testimony also

discloses that on a train mile basis, it costs the company $2.89 a

mile to operate trains on its Clear Creek branch, while its revenues

per train mile amount to but 74c. This train mile basis, how-

ever, was confined to the month of February, 1921, and the

deficit, testified to by officials of the railway company, was con-

fined to the month of February, 1921, and was estimated as

to the month of March, 1921, to be about the same as that in

February, or $25,894.03. This was applied to the whole system

and was submitted touching the operations of The Colorado &

Southern Railway Company as an entire system. What deficit,

if any, was incurred by the entire system for the year 1920 or

for any other period except February, 1921, does not appear;

and this deficit included taxes and interest charges on the fund-

ed debt.

The objection and protest to the arrangement proposed by
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the railway company is because of the alleged inadequate and
inconvenient service that would be afforded the public were the
proposed schedules allowed to go into effect. By the change
proposed, the people along the line of the Clear Creek branch,
including two county seats, Central City and Georgetown, could
only reach Denver at 11:45 in the morning, and to return the
same day would be compelled to leave Denver at 2:15 in the
afternoon, thus giving but two hours and thirty minutes in the
Capitol city, most of which is at the noon hour. Conversely,
visitors to the Clear Creek region from Denver or elsewhere in
the state could only depart at 2:15 in the afternoon and would
be compelled to remain overnight at destination; and if on a
business errand, remain at least a portion of the next day or
remain over the entire day and two nights before being able
to return to Denver by train.

The application or notice filed made no mention of a tempo-
rary discontinuance and curtailment of this service, but at the
hearing it was disclosed by the railway company that such cur-
tailment of service was only desired until the tourist season
commenced, which usually was late in May or about the first of
June. The testimony was also to the effect that if a longer time
in Denver was desired, train 52 would be run out of Silver
Plume earlier in the morning, and train 53 out of Denver later
in the afternoon. Just what schedule would be most convenient
to the communities affected was not disclosed. Protestants stren-
uously objected to any change in service for so short a time,
and expressed a willingness that such service should be cur-
tailed during the fall of 1921, after the tourist season is over,
in the event business conditions showed no material improve-
ment over such as exist at the present.

Testimony of protestants is to the effect that many of the
mines, having lain dormant for several years on account of war
and other conditions, are preparing to resume operations and
that some have actually begun development work; that now, at
the beginning of the summer season, to publish to the world
and put into effect a one-train schedule would result, to the
communities affected, in great and irreparable injury, and that
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under all the circumstances, bearing in mind the business the

railway company has done in the years gone by upon the Clear

Creek District branch, it would not be fair that such service

should be changed at the present time. Protestants introduced

into the record, and relied upon, a portion of the order in Ap-

plication No. 91 of this Commission, dated August 25, 1920,

wherein increases were granted to the railway carriers of this

state on all traffic in a substantial per cent, such portion of said

order appearing on page 8, reading as follows:

"Heretofore, the carriers have justified their failure to render

adequate and efficient service through lack of revenue, and the

rates and fares hereinafter permitted are authorized in the ex-

pectation that the carriers shall hereafter render adequate and

efficient service within the State of Colorado."

It may be true that the increase of rates granted has not

resulted in any material increase of revenue which seems to be

the case throughout the country; it also may be true, as shown

by the railway company, that the pay of its employes in its

operating department is excessively high and in a large measure

is the cause of its operating deficit. In that event, it would seem

that it was the duty of the carrier to have made application

to effect a saving much prior to the date when such application

was filed. With the burdensome duties of the Commission, a fact

that is well known to all persons having business before it, to

obtain relief, where the public interest is involved, can not be

done hurriedly, and generally involves a period of several weeks;

so that, in the instant case, were the relief granted that is

sought, the service changes would only be in effect for the

month of May, when the railway proposes to reinstate such

service.

Bearing in mind the duties and obligations that a common

carrier bears to the public when it obtains a franchise and begins

serving the public, it seems to the Commission that the cessation

and curtailment of service for so short a time is not reasonable

in justice to the public affected under all the circumstances dis-

closed by the testimony in this case.
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Colo. & Sou. Ry. Co. v. R. R. Comm. et al,
54 Colo. 64-91-93.

The only testimony, as has been stated, submitted concerning

the operating revenue and expense of the system as a whole
pertained to the month of February, 1921, and that testimony
was a statement of the General Auditor occurring on page• 19
of the transcript of evidence. The Commission does not under-
stand that this is a sufficient showing, as the showing must be
over a reasonable length of time and not confined to any one or
two months or few weeks. If such testimony had been submitted
showing the system as a whole lost money during the calendar
year 1920, a foundation would have been laid, but as the Com-
mission understands the effect of the above decision, the "law
imposes upon a common carrier the duty of furnishing adequate
facilities to the public on its entire system, not a part; and it
can not be excused from performing its full duty merely be-
cause by ceasing to operate a part of its system, the net returns
would be increased."

Colo. & Sou. By. Co. v. R. R. Comm., supra, p. 93.

Much of the testimony submitted was immaterial and irrele-

vant, and the Commission feels that it ought to suggest to

parties appearing before it, to be as brief and to the point as

possible in the submission of testimony, that the work of the

Commission may be, thereby, quite materially expedited.

For the reasons given, the Commission is of the opinion that

the request of The Colorado & Southern Railway Company to

discontinue trains 51 and 54 on its Clear Creek branch, until

June 1, 1921, be denied, with leave to renew such request, or

any other curtailment of its service upon said branch in the
fall of 1921, should conditions then justify.

ORDER.

IT IS THEREFORE ORDERED, That the application of The Colo-

rado & Southern Railway Company to discontinue its trains
51 and 54, and rearrange its schedule of trains 52 and 53, and
152 and 153, until June 1, 1921, be, and the same is, hereby

denied.
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IT IS FURTHER ORDERED, That leave is hereby given said rail-

way company to renew such request during the fall of 1921,

should the then existing conditions warrant it in so doing,

at such time as it shall be advised.

RE E. STENGER, RECEIVER, THE DENVER

TRAMWAY COMPANY.

[Application No. 129. Decision No. 458.]

Rates—Interurban railway—Increase—Return—Eight per cent.

Increases in rates authorized upon assumption of propriety

of a return of eight per cent upon valuation of property.

[June 22, 1921.]

Appearances: Mr. H. S. Robertson, for Applicant. No other

appearance entered.

• STATEMENT.

By the Commission: On March 22, 1921, the above applicant

filed its petition with the Commission, alleging that it is a com-

mon carrier, engaged in the transportation of passengers be-

tween Denver (Berkeley Station), Colorado, and Golden, Colo-

rado, and Shaft 3 Leyden Mine, Colorado, setting forth its Post

Office address as being 1100 14th Street, City of Denver.

The petition further alleges that the passenger fares as con-

tained in the present Denver Tramway local passenger tariff

No. 3, known as Colorado P. U. C. No. 3, issued July 5, 1918,

effective August 6, 1918, and as said tariff was subsequently

amended by current supplement thereto, as applying to the

interurban lines operated by applicant between the points named
in Paragraph 1, are inadequate and do not provide a sufficient

revenue to pay the operating expenses of applicant chargeable

to passenger operations, and to pay a reasonable return upon
the properties of the company chargeable to passenger opera-
tions;

Wherefore, petitioner asks that the Commission make its order
authorizing applicant to increase its passenger fares, as now
published in its P. U. C. No. 3, above mentioned, as follows:
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(A) Between Denver (Berkeley Station), Colorado, and

Golden, Colorado, one-way full cash fare in cents per adult pas-

senger, as shown in Section 6 of said tariff, be increased from

twenty-eight cents to thirty-four cents, or an increase of twenty

per cent; and between all intermediate points, Berkeley and

Golden both inclusive, fares to be increased in the same ratio,

with a minimum of ten cents.

(B) Between Denver (Berkeley Station) and Golden, round

trip fares shown in Section 8 of said tariff, be increased from

forty-eight cents to fifty-eight cents, or an increase of twenty

per cent; and between all intermediate points, Berkeley and

Golden both inclusive, fares to be increased in the same ratio;

and that round trip fare be added to the list as it now reads,

making the new round trip fares so added equal one hundred

and seventy per cent of the one-way cash fares as increased in

accordance with the provision outlined in paragraph A outlined

above, with a minimum round trip rate of twenty-five cents.

(C) Between Denver (Berkeley Station) and Golden, Colo-

rado, commuter's 50-ride books, as described in Section 10 of

said tariff, be increased from $8.25 to $9.90, or an increase of

twenty per cent; and between all intermediate points, Berkeley

and Golden both inclusive, fares to be increased in the same

ratio.

(D) Between Denver (Berkeley Station) and Shaft 3 Ley-

den Mine, one-way full cash fare in cents per adult passenger,

shown in Section 7 of said tariff, be increased from thirty-two

cents to thirty-eight cents, or an increase of twenty per cent;

and between all intermediate points, Berkeley and Shaft 3

Leyden Mine both inclusive, fares to be increased in the same

ratio, with a minimum of ten cents.

(E) Between Denver (Berkeley Station) and Shaft 3 Ley-

den Mine, round trip fares as shown in Section 9 of said tariff,

be increased from fifty-four cents to sixty-five cents, or an in-

crease of twenty per cent; and between all intermediate points,

Berkeley and Shaft 3 Leyden Mine both inclusive, fares to be

increased in the same ratio; also that round trip fares be added
to the list as it now' reads, making the new round trip fares
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so added equal to one hundred and seventy per cent of the

one-way cash fares as increased in accordance with the provi-

sions outlined in paragraph D above, with a minimum round

trip rate of twenty-five cents.

(F) Between Denver (Berkeley Station) and Shaft 3 Ley-

den Mine, commuter's 50-ride books, as shown in Section 10 of

said tariff, be increased from $9.63 to $11.56, or an increase of

twenty per cent; and between all intermediate points where

fares are now shown, Berkeley and Shaft 3 Leyden Mine both

inclusive, fares to be increased in the same ratio, provided that

the fares shown in said section applying between Shaft 3 Leyden

Mine and Arvada, now reading $7.98 in one part of the section,

and reading $8.25 in another part of the same section, be in-

creased from $8.25 to $9.90, on account of the amount $7.98

having been inserted therein through an error in compilation.

Upon the filing of said petition copy of same was served upon

Charles McCall, the City Attorney of Golden, Colorado, and the

said Application was consolidated with Case No. 198, The City

Council and Citizens of Golden v. The Denver & Intermountain

Railway Company for the purposes of hearing, and the two

cases thus consolidated were set for hearing, and heard by the

Commission, at its hearing room, Capitol Building, Denver,

Colorado, at 10:00 o'clock A. M., Thursday, April 21, 1921,

due notice thereof having been served upon the attorney for

the City of Golden and the attorney representing the applicant,

on March 23, 1921.

At the hearing held upon said day applicant produced testi-

mony as to the total operating revenues, operating expenses and

the net revenue of The Denver Tramway Company Interurban

Lines and The Denver & Intermountain Railroad, for the years

1919, 1920, and the three months ending March 31st, 1921, show-

ing the following:
NET REVENUE.

Tramway Interurban

Golden Mountain

D. &. I. M. Line Line

Year ending Dec. 31, 1919  $15,865.04 $11,555.69 $25,830.21

Year ending Dec. 31, 1920  4,861.08 5,688.50 41,731.70
3 months ending 3/31/21 8,865.16 2,210.90 13,518.02
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Also the testimony of Applicant submitted shows that the net

revenue, based upon an eight per cent return on the valuation

of the Company's interurban property, of the Company's inter-

urban lines, and the D. & I. M. R. R., as fixed by this Commis-
sion in that regard January 1st, 1918, shows the following
deficits:

DEFICITS.

D. & I. M. Tram. Int. Tram. Int.
R. R. Golden Div. Leyden Div.

Year eliding Dec. 31, 1919 $ 92,759 $38,267 $40,231
Year ending Dec. 31, 1920 103,763 44,136 24,329
3 months ending 3/31/21 18,291 10,244 2.997

The valuation of the interurban lines of The Denver Tram-

way Company as fixed by this Commission in the proceeding

of January 1st, 1918, is as follows:

Tramway Interurban   1,448,550

D. & I. M. R. R. Co.  1,357,800

The above valuation as fixed in said proceeding was divided

between the Leyden and Golden Divisions on the mileage baths,

with an, allowance for freight equipment and Leyden yards

special work of $150,000.00, deducted from the total values be-

fore pro-rating, and then added to the Leyden values, which

give the following result:

Denver & Intermountain $1,357,800

Tramway Interurban, Golden Division  622,785

Tramway Interurban, Leyden Division.  825,765

The above is the basis of values upon which the deficits above

set forth are arrived at, allowing a return upon such values at

eight per cent. In addition, in Application No. 91, of August,

1920, increases were allowed upon the intrastate carriers in har-

mony with the increases allowed by the Interstate Commerce

Commission, and in Application of The Denver & Interurban

Railway Company a twenty per cent increase was allowed; all

of which was introduced into the record in this hearing.

There being no opposition to the allowance of a twenty per

cent increase, as asked for by petitioner, and there appearing

to the Commission no substantial reason why such increase should

not be allowed to the interurban lines of The Denver Tramway

Company which now prevails upon The Denver & Intermountain



230 REPORTS OF DECISIONS OF

Railroad and upon The Denver & Interurban Railroad, the prayer

of the petitioner will be granted, and an order entered to that

effect.

ORDER.

IT Is THEREFORE ORDERED, That Applicant, The Denver Tram-

way Company, E. Stenger, Receiver, be, and it is hereby, given

permission to increase its passenger fares on its Golden and

Leyden interurban lines, effective July 1st, 1921, by filing with

the Commission at least five days before the effective date afore-

said, and giving notice thereof, a supplement to its tariff, Colo-

rado P. U. C. No. 3, or any such other published tariff as it may

so desire, as follows:

(A) A twenty per cent increase of the fares between Den-

ver (Berkeley Station), Colorado, and Golden, Colorado, anil

between all intermediate points, Berkeley and Golden both in-

clusive, as shown in Section 6 of said tariff, with a minimum

of ten cents.

(B) Between Denver (Berkeley Station), Colorado, and Gold-

en, Colorado, a twenty per cent increase of the round trip fares

shown in Section 8 of said tariff, and between all intermediate

points, Berkeley and Golden both inclusive, the same ratio of

increase; and that round trip fare be added to said section as

it now reads to make the new round trip fare so added equal

one hundred and seventy per cent of the one-way cash fare as

the same is increased by twenty per cent, with a minimum round

trip fare of twenty-five cents.

(C) Between Denver (Berkeley Station), Colorado, and Gold-

en, Colorado, commuter's 50-ride books, as shown in Section 10

of said tariff, and between all intermediate points, Berkeley and

Golden both inclusive, fares to be increased twenty per cent.

(D) Between Denver (Berkeley Station), Colorado, and

Shaft 3 Leyden Mine, Colorado, as shown in Section 7 of said

tariff, and between all intermediate points, Berkeley and Shaft

3 Leyden Mine both inclusive, an increase of twenty per cent,

with a minimum fare of ten cents.

(E) Between Denver (Berkeley Station), Colorado, and

Shaft 3 Leyden Mine, round trip fare as shown in Section 9
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of said tariff, and between all intermediate points, Berkeley and

Shaft 3 Leyden Mine both inclusive, fares to be increased twenty

per cent; and that round trip fares be added to said Section 9

as it now reads to make the new round trip fare so added equal

to one hundred and seventy per cent of the one-way cash fares

as hereby authorized to be increased, with a minimum round trip

rate of twenty-five cents.

(F) Between Denver (Berkeley Station), Colorado, and

Shaft 3 Leyden Mine, Colorado, commuter's 50-ride books, as
shown in Section 10 of said tariff, and between all intermediate
points between which fares are now shown, Berkeley and Shaft

3 Leyden Mine both inclusive, fares to be increased twenty per

cent, provided that the fare shown in said Section 9, applying

between Shaft 3 Leyden Mine and Arvada now reading $7.98

in one part, and reading $8.25 in another part of said section,

be corrected to read $8.25 in both cases, so that the increase of
,twenty per cent shall be based upon said last named sum of
$8.25, said $7.98 being included in said section through error

in compilation.

CHAMBER OF COMMERCE OF COLORADO SPRINGS •

V.

THE DENVER & RIO GRANDE RAILROAD COMPANY,

et al.

[Case No. 199. Decision No. 460.]

Rates.
In reducing rate on coal from Pikeview to Colorado Springs

from 67% cents per ton to 50 cents, the Commission said: "Coal

is one of the greatest necessities of life. To obtain it at a reason-

able price depends not only on the prosperity and comfort of the

household, but also on the manufacturing, mining and smelting
industries of the state. The railroads, to a greater or less ex-

tent, are dependent upon these interests for their business. It is

necessary, therefore, to the railroads themselves that freight

rates on coal should be reasonable; coal has always been classed

as a commodity that should take a low rate per ton per mile."

[June 22, 1921.]

Appearances: D. P. Strickler, for Plaintiff; J. G. McMurray,

for Receiver, The Denver & Rio Grande R. R. Co.; Wm. V.



232 REPORTS OF DECISIONS OF

Hodges and D. Edgar Wilson, for The Chicago, Rock Island &

Pacific Ry. Co.; Henry T. Rogers and Er! H. Ellis, for The

Atchison, Topeka & Santa Fe By. Co.; J. H. Rothrock, for

Pikes Peak Consolidated Fuel Co.

STATEMENT.

By the Commission: On November 15, 1920, a petition was

filed with this Commission against the above named defendants

for a readjustment of freight rates on coal from the Pikeview-

Carlton Mine, Colorado, Roswell, Colorado, Pikeview-Keystone

and City Coal Mine, Colorado, to Colorado Springs. The peti-

tion recites that the said petition is for the restoration of a 25e

per ton (intrastate) freight rate on coal from the above men-

tioned mines to Colorado Springs.

It alleges that the present rate on coal from the above men-

tioned mines to Colorado Springs is 6711 c per ton; that the

distance is 5.8 miles for the longest haul; that said rate is an

unreasonably high rate and is not necessary or justifiable; that

prior to June 25, 1918, the rate from said points by the way of

the Denver & Rio Grande Railroad and the Chicago, Rock Is-

land & Pacific Railway and the Atchison, Topeka & Santa Fe

Railway on lignite coal was 25c per ton of 2000 pounds; that

after June 25, 1918, to November 8, 1918, the rate was 60c per

ton; that on November 8, 1918, to August 31, 1920, the rate

was 50e per ton; since August 31, 1920, the rate has been 67%c

per ton.

A hearing was held at Colorado Springs on January 25 and

26, and on February 21, 1921, at Denver. A brief was filed by

petitioner herein on March 28, 1921, to which brief reply brief

was thereafter filed by the carriers.

On September 1, 1920, the carriers involved herein, pursuant

to Interstate Commerce Commission's Order, ex parte No. 74,

and followed by Colo. P. U. C. Order in Application No. 91,

increased rates on the haul in question from 50c per ton to 6714c

per ton. Prior to November 8, 1918, the rate per ton on the

haul in question had been 60c per ton, but was voluntarily re-

duced by the carriers to 50e per ton.
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The immediate order under which the last increase was made

was Colo. P. U. C. No. 91, which was a general order increasing

all freight rates within the State of Colorado. In that order this

Commission said: "The applicant carriers submitted no evi-

dence of a satisfactory nature as to the value of their properties

in Colorado or as to the operating revenues and expenses in this

state. The Interstate Commerce Commission, however, has had

opportunity for a complete investigation of the affairs of the

carriers in the different groups. In view of that fact and the

further fact that in arriving at its conclusions the Interstate

Commerce Commission contemplated that the revenues neces-

sary to yield a 6 per cent return upon the aggregate value of

the carriers' property would be derived from intrastate as well

as interstate traffic, this Commission will authorize temporarily

the same increases on intrastate traffic as has been authorized by
the Interstate Commerce Commission on interstate traffic, " *.
Owing to the incompleteness of the record in this proceeding

as to the percentage of revenues required by applicants properly

assignable to intrastate traffic in Colorado, the finding as to
increases hereinafter allowed must be understood to have been
made upon authority and weight of the evidence presented to
the Interstate Commerce Commission, as applied to the respec-

tive groups, and the applicants and the public will understand
that such increases are authorized temporarily, and may be

subject to readjustment or modification at any time application
is made in that behalf, and that upon such application being
made the carrier or carriers will be required to justify such
increase, * * *." The Commission also uses the following lan-

guage, which was uoqted from the Interstate Commerce Com-
mission's Opinion in ex parte No. 74: "It is impracticable at
this time to adjust all of the rates on individual commodities.
The rates to be established on the basis hereinbefore approved
must necessarily be subject to such readjustments as the facts
may warrant. It is conceded by the carriers that readjustments
will be necessary. It is expected that shippers will take these
matters up in the first instance with the carriers, and the latter
will be expected to deal promptly and effectively therewith, to
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the end that necessary readjustments may be made in as many

instance as practicable without appeal to us."

It will be seen by the latter part of the above quotation that
it was contemplated and expected by this Commission that at
the time of the entering of the order in Application No. 91 ad-
justments would have to be made; that injustice in individual
instances would necessarily occur in entering a general order
such as this was, increasing all rates for all classes of freight
and commodities, and for all hauls within the State of Colorado,
by a flat 35 per cent.

It will be noted that prior to November 5, 1918, the legal rate.

authorized for this haul was 60c per ton; that by the applica-
tion of the 35 per cent increase authorized in that order to the

legal rate of 60c, the rate would have been 81c per ton. However,

the carriers themselves had previously reduced the rate from

60c to 50e per ton, and by the application of the 35 per cent

increase, the rate now in question is 671/2c per ton. The last
general increase of 35 per cent was first adopted by the Inter-

state Commerce Commission, and permitted by this Commis-

sion as a quick and effective way of generally increasing the

rates corresponding to the conceded necessity for more revenues

to the carriers.

The obvious effect has been in some instances and on very short

hauls (and in the opinion of the Commission in this case) to

produce a rate which is unreasonably high for the services per-

formed, and which, in the opinion of the Commission, is not to

the best interests of the carriers themselves.

In defendant's brief they say, speaking of their voluntary

reduction of the previous rate of 60c to 50e, "the question nat-

urally arises as to why the rate could not be maintained on a

respective basis. The answer seems to be that the mines in this

district are located so near to Colorado Springs that it is per-
fectly practicable, during a certain part of the year at least,

to haul the coal by wagons and trucks; in fact, there is a large
percentage of the coal moved by wagons and trucks at all sea-
sons, and this fact compelled the carriers, more directly affected
by the wagon haul, to-wit: the carriers that serve directly the
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northern portion of Colorado Springs, to reduce the rate or go

out of business."

The evidence taken in this casP was quite full and complete

entering into the different phases of rate making. The briefs

of the parties were also quite complete, and the Commission has

read them all. The Commission realizes that the increase on

the haul in question being a flat 35 per cent increase was no

greater than was made in other instances, but the thing that

impresses the Commission in this particular case is that on this

particular haul, the last increase should not have been allowed.

The present case is just such an instance of a condition which

it believed might arise by the application of the general 35 per

cent increase when it used the language above quoted that the
carriers would be required to justify the increase.

If the Commission is to follow out its opinion in Case No. 91,

it must commence somewhere to correct these inequalities, and

the Commission can hardly conceive of a more justifiable point

of beginning. If there are other instances of a similar nature,

the same will be dealt with when the attention of the Commis-

sion is called to the same.

Coal is one of the greatest necessities of life. To obtain it at a

reasonable price depends not only on the prosperity and comfort

of the household, but also on the manufacturing, mining and

smelting industries of the state. The railroads, to a greater or

less extent, are dependent upon these interests for their busi-

ness. It is necessary, therefore, to the railroads themselves that
freight rates on coal should be reasonable; coal has always been

classed as a commodity that should take a low rate per ton per

mile. The base rate in question, before the recent high cost of

operation and the numerous recent increases in labor and mate-
rial for something like a five-mile haul, was 25c. By a succession

of continued increases by the Federal Administration and the

Interstate Commerce Commission, together with the last increase

of 35 per cent on all freight rates allowed by this Commission,

all rates have been tremendously increased, and in the opinion

of the Commission in the present instance, has produced a rate
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of 67Y2c, which is unreasonably high and is more than the

services are worth.

In the opinion of the Commission, after considering all of Lhe

evidence in the ca-se, the present rate of 671/2c should be re-

duced. We believe that the last increase of 35 per cent was not

justified on this particular haul, and we believe if the hearing

was had upon this rate alone at the time of the entering of the

order in Application No. 91, the Commission would not have

allowed this last increase. Other rates may have to be adjusted

by this Commission on coal within the State of Colorado, and

the Commission at this time will establish a rate of 50c per ton

for the hauls in question.
ORDER.

IT Is THEREFORE ORDERED, That the defendants, The Denver

& Rio Grande Railroad Company (A. R. Baldwin, Receiver),

The Chicago, Rock Island & Pacific Railway Company and The

Atchison, Topeka & Santa Fe Railway Company, on or before

fifteen days from this date, establish, publish, charge and col-

lect a rate of 50c per ton on all classes of coal from the Pikeview-

Carleton Mine, Pikeview-Keystone Mine and City Coal Mine, the

different points on defendants' railroads named in the petition

herein, to Colorado Springs.

RE THE TRINIDAD ELECTRIC TRANSMISSION

RAILWAY & GAS COMPANY.

[Application No. 127. Decision No. 464.1

Return—Gas utility—Fraction over six per cent insufficient.

Return of a fraction over 6 per cent on value of property of
a gas utility held insufficient.

[July 12, 1921.1

Appearances: E. E. Whitted, for Applicant; Frank H. Hall,

for the City of Trinidad, Colorado; Henry Hunter, for Trini-

dad Chamber of Commerce.

STATEMENT.

By the Commission: The applicant company filed its appli-

cation in this ease February 19, 1921, the material allegations

in which are as follows:

•••
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That the applicant is engaged, among other things, in the
operation of an artificial gas system in the city of Trinidad,

State of Colorado; that for a number of years past, the said

system has been operated at a heavy loss; that during the year
1920, the same fell short of meeting operating expenses, exclud-
ing interest, depreciation or dividends by $7,870.36; that peti-

tioner can no longer continue said operations at a loss, neither

can it secure capital for extension or betterments in the face of

said loss.

Applicant prays that the Commission make an order for an

increase in gas rates aquivalent to not less than $2.50 per M.

Cu. ft., including a minimum charge of $2.00 per meter installed;

that in lieu of this increase in rates, that the applicant be per-

mitted to discontinue the furnishing of all gas service in the

City of Trinidad and vicinity.

' Attached to said application is a copy of a complete financial

and statistical report of the gas department.

Due notice of the pendency of this application was given, and

on March 9, 1921, answer was filed, the substance of which is

as follows:

That the rates asked for are unjust, unreasonable and ex-

cessive; that The Trinidad Electric Transmission Railway &

Gas Company is engaged in the manufacture and distribution

of artificial gas under a franchise originally granted to the

predecessors of said company on December 9, 1880, for the term

of 25 years, which said franchise was on February 13, 1905,

renewed and extended for the further term of 25 years; that

said company and its predecessors accepted the terms and condi-

tions of said franchise and have exercised their rights and privi-

leges thereunder, the same now being in full force and effect;

that said gas company and its predecessors have through negli-

gence, carelessness and inefficiency allowed and permitted the

plant, pipes and mains of said establishment to deteriorate and

to remain in a condition of dilapidation; that the waste and

loss exceeds the normal waste and loss incurred in the manu-
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facture of gas, and if the same was conserved would equal or

exceed any loss incurred; that petitioner has refused and neg-

le—cted to extend its pipes and mains to accommodate additional

consumers. That the inhabitants of the City of Trinidad have

prepared their homes for the use of artificial gas, and have in-

stalled fixtures therefor, and if said company is allowed to aban-

don its plant its consumers will suffer great loss.

The answer asks that the applications of petitioner herein be

denied.

After due notice to all parties, a hearing was held in Trinidad

on Tuesday, May 3, 1921, at 10 o'clock A. M. Further or final

hearing was held at the Commission's hearing room in Denver

on May 12, 1921.

From the evidence it appears that a final summary of the

plant investment of the applicant company, as compiled by the

Commission's engineers, is as follows:

FINAL SUMMARY.

Acct.

101

105

106

Item

Organization  

Land  

Buildings  

Herbert's

Appraisal

$ 2,500

.6,300

6,564

Additions

1919 & 1920

Normal

Present

Reproduction

Cost

$ 2,500

6,300

6,564

108 Coal Gas Apparatus 46,868 $ 500 47,368

111 Boiler Equipment.. . 314 . . . . 314

121 Mains  38,591 395 38,986

122 Services  15,750 338 16,088

123 Meters  8,457 883 9,340

124 Customers' Inst.. .. . 1,878 1,878

140 Gen'l Of. Equin • • • • 630 . . . . 630

142 Utility Equip.  347 336 683

143 Miscel. Equip 1,260 1,260

Working Capital . . 6,500 1,196 5,304

$135,959 $1,256 $137,215

The following table is taken from the reports of the Commis-

sion's auditing department, compiled and filed in this case:
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GAS DEPARTMENT—Income Statement.

OPERATING REVENUES 1920 1919

501 Commercial Earnings $26,609.16 $24,113.27

501a Prepaid Gas 2,397.18 2,062.71

509 Earnings from Residuals. 3,259.70 2,424.59

510 Merchandise and Jobbing 302.19 189.71

515 Miscellaneous Earnings  26.00 54.15

$32,594.23 $28,844.43

Less Discounts and Allowances 1,411.17 1,591.02

Total Operating Revenues. $31,183.06 $27,253.41

OPERATING EXPENSES

600 Production  $27,017.16 $20,145.56

700 Distribution  4,706.21 2,964.53

740 Commercial  1,058.58 1,029.54

746 New Business 63.80

760 General Expense 3,891.47 3,471.71

Total Above Items  $36,673.42 $27,675.14

775 Depreciation  

779 Taxes  2,380.00 729.09

Total Operating Expenses $39,053.42 $28,404.23

Net Operating Revenue $ 7,870.36 $ 1,150.82

This statement shows an operating loss for the year 1920 of

$7,870.36. In analyzing the details that go into the different

items of expenses in this table, however, the Commission by

comparing the different items therein for the years 1919 and

1920 has noted a very great increase for 1920 over 1919. For

instance, in the above table, under the item of "Distribution"

for 1920, the amount of $4,706.21, as compared with $2,964.53

for 1919 shows a difference of about $1,700.00. This is accounted

for as an increase on account of extra cost of maintenance re-

pairs to gas mains and gas meters. On account of the unusual

amount of work done in this year, the extra $1,700.00, in the

opinion of the Commission, should be amortized over a period

of years. This materially reduces this item and brings it more

in proportion to the expense for this item in 1919. Also in the
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item of "Production," this item for 1920 being $27,017.16, as
against $20,145.50 for 1919, a difference of nearly $7,000.00.

This is explained by the Company and accounted for by them
in the detailed items of "Coal Carbonized" and "Retort House
Labor." While the price of coal is still up, the price of labor
is decreasing. The Commission believes, however, that the tend-
ency in the future of the price of coal will soon be downward.
The Commission is of the opinion that as an average, the amount
of $29,500.00 is reasonable as an operating expense.

After considering the testimony carefully, the Commission
has concluded that it is its duty to deny the application to aban-
don this plant. It believes that with the relief that will be granted
in this order, together with the general tendency of decreasing
price of material and labor, the applicant company will be en-
abled to continue the operation of its plant with some profit at
the time of the granting of this order.
The Commission will, therefore, without fixing rates that will

be prohibitive, and thereby decreasing the net income to the
Company, allow a reasonable increase in the rates to be charged.
It appears from the evidence that as compared to population,

the City of Trinidad has less consumers of gas than other towns
in the State of Colorado. With an increase in rates, the Com-
mission will expect the company to so improve its service and
the quality of gas, as will enable it to induce a greater number
of consumers to use its products.
The Commission has carefully considered the testimony in

this case for the purpose of determining a reasonable value
thereof for rate-making purposes. While it is practically ad-
mitted that the plant is not modern and is not of the latest and
more efficient design, yet the testimony of the Commission's
electrical engineer is that with a reasonable rehabilitation of
which it is capable, the same can be placed in a condition to
give efficient service.
The Commission has determined that the amount of $125,-

000.00 is a reasonable value for rate-making purposes, and for
the purpose of this case, that sum will be used as a basis for
determining the rates herein allowed.
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The following earning requirements are required over and

above a reasonable return on the capital invested:
Annual Depreciation Reserve Requirements $ 2,500.00

Taxes (1920)   2,380.00

Operating Expenses allowed after considering the items of
expense discussed above.  29,500.00

Total  $34,380.00

The Commission has considered carefully the needs of addi-
tional revenue to the company. It has also fully considered the
effect of allowing a rate of $2.50 per M. Cu. ft. of gas, as asked
for in the application. It has also compared this proposed rate
with the highest rates in effect in any other portion of the State.
It has carefully considered the question of the reasonable value
of the service and the probable effect of establishing a $2.50
rate. It has studied what might be the effect of such an increase
as tending to increase or decrease the net revenue to the com-
pany, and whether on account of such a high rate there would
be a loss of business and thereby an attendant decrease in the
revenues of the company.

All costs of material and labor at the present time are high,

but there is a general tendency at the present time toward a

reduction.

The Commission is of the opinion that any increase in rates

over and above a rate of $2.00, with a $2.00 minimum, would

not tend to increase the net income of the company.

The total earnings for 1920 of the company without discount,

according to the above table taken from the Auditor's report,

were $32,594.23. An increase in rates to $2.00 per M. cu. ft.,

without discount, would be apiiroximately 25% increase on com-

mercial and prepaid gas earnings.

The amount of these two items is $29,006.34; 25% of this

would amount to $7,256.58. The increase to the company on

account of the $2.00 minimum, using 2,703, as given by the

electrical engineer, as the number of minimum consumers, would

add approximately $2,000.00 additional or a total additional

revenue of $9,256.58. This added to the income of 1920 would

give an estimated total income of $41,850.81.
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Deducting the total requirements as set out above from this

sum would leave an amount as a return on the investment of

$7,570.83., or a fraction over 6%. This is less than the company

ought to be allowed to earn if conditions would permit, but
the Commission feels that any increase over and above a rate
of $2.00 per M. cu. ft., without discount, plus a $2.00 minimum
rate, would not be effective in increasing the net return, and

it also feels that the general tendency of lowering price and

the attendant decrease in expenses will soon allow the company

to earn a reasonable return on the rates as fixed.

ORDER.

IT Is THEREFORE ORDERED, That the application of The Trini-

dad Electric Transmission Railway & Gas Company, the appli-

cant herein, to abandon the operation of its plant be, and the

same, is hereby denied.

IT Is FURTHER ORDERED, That the following schedule of rates

are reasonable, and the applicant, The Trinidad Electric Trans-

mission Railway & Gas Company, shall before the 31st day of

July, 1921, publish and file with this Commission, and charge

and collect thereafter the following schedule of rates:

METER RATE.
For all consumption per month, per M. Cu. ft. net  $2.00

Minimum guarantee per month, net  2.00
No prompt payment discount.

CHARLES W. TAYLOR, et al.

V.

CITY OF GLENWOOD SPRINGS, et al.

[Case No. 201. Decision No. 466.]

Commissions--Jurisdiction—Municipalities--Ultra vires act.
1. A defense by a municipality, in which it alleges that a

contract entered into with a public utility is ultra vires and void,
is purely one of law which the Commission may not consider or
determine, as it is not invested with judicial power and is not a
court.

Commissions—Jurisdiction—Damages—Water.
2. A commission has no jurisdiction over a claim for dam-

ages arising from a leakage from a water main.
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Commissions—Jurisdiction--Condition of street—Water seepage.
3. The Commission has no jurisdiction with respect to the

dangerous condition of a street occasioned by the leakage of
water undermining said street and the holes excavated therein in
the work of repairing the pipeline.

Parties—Complainant—Water main—Leakage—Jurisdiction.
4. A commission has no jurisdiction to order repairs or im-

provements in a water main except upon complaint of a patron
of the utility that the leaks are responsible for an Inadequate,
Insufficient, or impure supply of water.

Public utilities—What constitutes—Water company—Operation.
5. Discussion of the status of a water company as a public

utility when its revenues are collected and expenses paid by an
agent, but which files an annual report with the Commission.

[August 2, 1921.]

Appearances: J. W. Bell, Esq., of Glenwood Springs, for
Petitioners; A. L. Beardsley, Esq., of Glenwood Springs, for
City of Glenwood Springs; Hughes & Dorsey, Esqs., E. I. Thayer,
Esq., and Walter M. Campbell, Esq., of Denver, for the Cardiff
Light & Water Co., Respondents.

STATEMENT.

By the Commission: On November 15, 1920, the above named
petitioners filed their petition with the Commission wherein it
is alleged that they are and have been for several years prior
to the filing of the petition, residents and property owners of
and within the City of Glenwood Springs, Colorado; that said
City of Glenwood Springs is a municipal corporation and as
such, is the owner of and operates, a municipal water system
and supplies water to itself and its inhabitants, and to the
respondent, The Cardiff Light and Water Company, and is a
public utility subject to the jurisdiction of this Commission; that
The Cardiff Light and Water Company is the owner of a water
system to supply water to the town of Cardiff in Garfield County,
Colorado, and to others along the line of its conduit or pipe line
and is a public utility subject to the jurisdiction of this Com-
mission.

The third paragraph of the petition sets forth that in March,
1907, the town, now City, of Glenwood Springs, granted a fran-
chise to C. W. Darrow, et al., which said franchise was assigned



244 REPORTS OF DECISIONS OF

by the grantees thereof to The Cardiff Light and Water Com-

pany, which authorized the franchise holder to lay and for-

ever maintain, a six-inch water main in and through certain

streets in said City of Glenwood Springs to the south line of said

city; that thereafter and during said year of 1907, said Cardiff

Company duly proceeded to install and lay in said streets a six-

inch wooden pipe line, and upon completion, turned water therein

from a connection with the mains of The Glenwood Light and

Water Company, which last named company was then the owner

of the water system furnishing water to the City of Glenwood

Springs and its inhabitants. In the fourth paragraph, it is al-

leged that upon completion of said water system by said Cardiff

Company, the control, management, supervision and work of

repair was assumed by The Glenwood Light and Water Com-

pany, and so continued until about the month of July, 1914,

when the City of Glenwood Springs purchased the water system

then owned and operated by The Glenwood Light and Water

Company, and the city thereby assumed whatever obligations

said The Glenwood Light and Water Company had with the

Cardiff Company; that in the summer of 1916, the wooden pipe

line aforesaid, began to leak and discharge water upon the streets

of said city, which said leaks became so numerous and frequent

that the ground around and about said wooden pipe line became

filled and saturated with water; that on account of the nature

and character of the soil, the water percolated therethrough and

to adjoining property, and caused the streets and adjoining

property to settle and to greatly damage the same, as well as

buildings constructed on property upon said streets; that since

the summer of 1916, said wooden pipe line has continuously

leaked and discharged water upon and under the streets of said

city; and that on account of it becoming necessary to dig up the

ground to stop said leaks, the said streets have become in a

dangerous and unsafe condition; and that on account of said

water seeping and percolating through and under the property

of petitioners and the settling of the ground therefrom, the peti-

tioners have suffered damages to their property rights in sub-

stantial amounts.
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Petitioners further allege that they have, with other property

owners in the City of Glenwood, upon several occasions peti-

tioned the City Council of said city for relief from the damage
being caused to the property aforesaid, but that said council
has failed and neglected to take any measures to prevent the
damage, and that the condition of said wooden pipe line is well
known to the officers of The Cardiff Light and Water Company,
and they have also neglected and failed to repair the said wooden
pipe line or to replace the same with other pipe to prevent the
leakage of water therefrom.

Petitioners further allege, upon information and belief, that
the aforesaid wooden pipe line is wholly worthless, worn out
and in such condition that to repair the same is impossible so
that it can be used to carry water without leaking, and that
its continued use and operation will result in irreparable injury
to the property of petitioners; and that on account of the things
alleged, this Commission has authority and is vested with power
under Sections 24 and 25 of the Public Utilities Act, to assume
jurisdiction and investigate the equipment, appliances, facili-
ties and physical condition of the property of said Cardiff Com-

pany, and if the same be found to be unsafe, inadequate or in-
sufficient, to order the proper repairs, or the installation of new

equipment such as may be necessary to operate said water sys-
tem without damaging the streets and property, or on failure
to abide by the order of the Commission, to order the discon-

tinuance of the operation of said system.

The prayer of petitioners is that a hearing may be ordered

by the Commission upon the allegations of the petition, and

that the Commission determine the necessary repairs, installa-

tion and new equipment to place the water system of the said

The Cardiff Light and Water Company in a safe and proper

condition, such repairs to be made in a time certain to be fixed

in the order; and that on failure to comply with the rule and

order to be entered by the Commission, then that the Commis-

sion enter an order discontinuing the operation of said water

system within a time specified.

Upon the service of copies of said petition, respondent, the
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City of Glenwood Springs, filed its separate answer on December
1, 1920, wherein the allegations of paragraphs one and two of

the petition, are admitted. Said city also admits the grant or
attempt to grant of the franchise to C. W. Darrow, et al., by
an alleged ordinance, a copy of which is attached to said sep-
arate answer, and also admits the assignment or attempted as-
signment of said alleged grant or franchise to The Cardiff
Light and Water Company, but denies that said alleged ordi-
nance granted or conferred upon said Darrow, or upon his as-
signs or successors, any rights, privileges or franchises whatever,
for the reason that said alleged ordinance is and at all times
was ultra vires and void, for the alleged reason that the grant
was beyond the power of the Board of Trustees of said town
to make, and was made without consideration and not for the
use or benefit of the town of Glenwood Springs or its inhabitants
and to be a grant in perpetuity.

The separate Answer of the respondent city admits the enter-
ing into by the Cardiff Company and the Glenwood Company of
a written contract about the month of August, 1907, concerning

the Cardiff wooden pipe line, and attaches a copy of said con-

tract to said separate answer; and that the water system of the

said Glenwood Company was purchased by the City of Glenwood

Springs, and the Glenwood Company attempted to assign its

right, title and interest in said contract to said city; and it is

alleged that said assignment or attempted assignment was void

for the reason that said city was without power to assume the

obligations of the contract, and that the attempted assumption
of the obligations of said contract by said city, is ultra vires and
void.

In the fourth and fifth paragraphs of said separate answer of
said city, the allegations in paragraphs five and six of the peti-

tion are denied, except the respondent city admits that leaks have
occurred in the Cardiff pipe line, and avers all of said leaks have
been promptly, or as soon as possible, repaired, and admits that
numerous complaints have been made to the City Council con-
cerning alleged damage to property by reason of said alleged
leaks in said Cardiff pipe line, and alleges that all such corn-
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plaints have been reported by the city to the Cardiff Company,
who, if anyone, alone is liable for said alleged damage; and the
sixth and concluding paragraph of the separate answer of the
city denies, upon information and belief, the allegations con-
tained in paragraph eight of said petition; and respondent, City
of Glenwood Springs, prays that it be dismissed from this pro-
ceeding as not being a necessary or proper party to it.
On December 4, 1920, respondent, The Cardiff Light and

Water Company, a corporation, filed its separate answer to the
• petition of petitioners, wherein it protests and asserts that this
Commission is without jurisdiction to entertain this controversy,
and without prejudice it answers said petition, and states: that
as to the allegations in paragraph one of said petition, same are
denied upon information and belief; admits allegations in para-
graph two of the petition, except that it denies that it is a public
utility and denies it is subject to the jurisdiction of this Com-
mission; admits the allegations contained in paragraph three of
the petition, but denies that it excavated in the City of Glen-
Wood Springs a six-inch wooden pipe line and turned the water
therein, as alleged in said paragraph.

In the fourth paragraph of said separate answer there is set
forth a copy of the agreement alleged to have been made and en-
tered into by and between The Glenwood Light and Water Com-
pany, and respondent, The Cardiff Light and Water Company,
on the 26th of August, 1907, and alleges that the obligations of
The Glenwood Light and Water Company and The Cardiff Light
and Water Company with reference to the water plant of re-
spondent, The Cardiff Company, and the control, management,
supervision and repair thereof, are contained in said agreement,
and respondent, Cardiff Company, admits that about the month
of July, 1914, the City of Glenwood Springs purchased the water
system then owned and operated by The Glenwood Light and
Water Company in the City of Glenwood Springs, and assigned
its interests in and to said contract with respondent, Cardiff
Company, to the City of Glenwood Springs.

The allegations contained in paragraphs five and six of said
petition are expressly denied by respondent, Cardiff Company,
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and paragraph seven of said separate answer is denied upon in-

formation and belief, except as to the condition of the pipe line

being well known to the officers of the Cardiff Company, and it

denies that the condition of said wooden pipe line is well known

to its officers, and denies that it is under obligations to repair

said wooden pipe line or to replace the same with other pipe to

prevent water leaking therefrom; and denies each and all the al-

legations contained in paragraph eight and nine of said petition.

Paragraph eight of said separate answer of the Cardiff Com-

pany, is a further answer to the allegations of the petition where:

in it is alleged that the injury and damage done to the property

of petitioners, if any, is caused by the negligence of the peti-

tioners and by their failure to exercise due and ordinary care and

caution in one or both of the following particulars:

(a) "In negligently and carelessly using water under their

control upon their property, causing said water to seep through

the soil and cause the injury and damage complained of.

(b) "In negligently and carelessly failing to guard and pro-

tect their premises against the flow of water thereon, and the

seepage of the water therein, causing the injury and damage to

property complained of in the petition."

Then follows allegations concerning the alleged failure of pe-

titioners to exercise due and ordinary care in the control of

water used on the respective properties of petitioners and that

if water did escape from the wooden pipe line to their premises,

petitioners have had full knowledge of the fact for several years

and had acquiesced and consented without objections thereto,

and thereby granted to respondent, The Cardiff Light and Water

Company, a legal license to cause the continuance of the seep-

age into the said premises and thereby waive all claim of right

to cause said wooden pipe line to be repaired or replaced, and

then follows a plea of ladies upon the part of the petitioners in

that they have slept on their rights, or alleged rights, and have

been negligent concerning them for many years and are thereby

estopped and precluded from maintaining their petition.

And said respondent, The Cardiff Light and Water Company,

prays that the petition be dismissed as to it.
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After due notice given to all parties, the matter was set for

hearing and heard at Glenwood Springs on Tuesday, March 6,

1921.

At the beginning of the hearing and before any evidence was

received therein, respondent Cardiff Company, by its counsel,

moved to dismiss the above proceedings as to it, for a number of

reasons, the principal ones of which are:

(a) "That the Commission has no jurisdiction to order a non-

operating utility to repair or replace the same.

(b) "That the Commission has no jurisdiction to abate a.
nuisance such as complained of by the petitioners herein, this

being a matter for the courts.

• (c) "That the jurisdiction to order repairs and to abate
nuisances such as complained of is lodged by statute in the City
Council of the City of Glenwood Springs, and the Public Util-
ities Act does not confer concurrent jurisdiction upon the Com-
mission so to do.

(d) "That the Cardiff Light and Water Company is not a
public utility in the sense of the statute; therefore, the Commis-

sion has no jurisdiction to make orders concerning it.

(e) "That the pleadings disclose upon their face that the

rights of the Cardiff Company and the City of Glenwood

Springs, as assignee, are to be determined concerning the matters

involved herein under a certain contract entered into as set
forth in the pleadings and that the Commission has no jurisdic-

tion or authority to construe or determine the rights of the par-

ties under such contract."

The motion aforesaid was temporarily denied pending the tak-

ing of testimony, at the conclusion of which, time was given for

the filing of briefs by the respective parties in support of their

respective contentions.

The principal contention of petitioners is, that under Sections

24 and 25 of the Act, the Commission is vested with jurisdiction

when, after hearing, it shall find "that the practices, equipment,

appliances, facilities or service of any public utility or the

method of distribution, transmission, storage or supply employed

by it are unjust, unreasonable, unsafe, improper, inadequate or
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insufficient," then the Commission shall determine the just, safe,

proper, adequate or sufficient practices, equipment, appliances,

facilities, service or methods to be observed, furnished, contract-

ed, endorsed or implied and shall fix the same by its order or rule.

Section 24, Public Utilities Act, Laws 1913.

And the further contention that under Section 25 of said Act,

when the Commission, after hearing, shall find that the extension,

repairs or improvements to or change in the existing plant,

equipment, apparatus, facilities or other physical property of

any public utility ought reasonably to be made, or that any struc-

ture or structures should be erected "to promote the security or

the convenience of its employees or the public or in any other

way to secure adequate facilities," the Commission may serve ari

order to direct that repairs, improvements or changes to be made

or structures to be erected, in the manner and within the time

specified in such order.

The evidence disclosed substantially the following facts: That

in 1907, a franchise was granted through the streets of Glen-

wood Springs by the City Council of said city, then a town, to

C. W. Darrow, et al., for the purpose of laying a water pipe line

therein to serve the inhabitants of the town of Cardiff, lying

some six miles to the south of Glenwood Springs; that said fran-

chise was assigned to The Cardiff Light and Water Company,

one of the respondents herein, who installed such water system

and by arrangement with the then, The Glenwood Light and

Water Company, procured water from it for the Cardiff Com-

pany for the purpose of supplying the inhabitants of Cardiff and

the territory contiguous thereto; that some years later The Glen-

wood Light and Water Company assigned and transferred to the

City of Glenwood Springs its water facilities under a certain con-

tract set forth in the pleading, under and by which. the City of

Glenwood Springs assumed to undertake to fulfill the obligations

of the corporation insofar as it pertained to the respondent, Car-

diff Company. The evidence furthendiscoses that in the opera-

tion of such utility, The Glenwood Light and Water Company,

and after its transfer of the water system to the City of Glen-

wood Springs, then the city undertook to supply water to said
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Cardiff water pipe line and to collect all water rents and to pay

expenses of said Cardiff Company from the revenue so collected

and account to the Cardiff Company for the same, as provided

in said contract.

The defense of the City of Glenwood Springs is to the effect

that the aforesaid contract is ultra vires and void and was never

of any force or effect or binding upon the city and, therefore,

was and is unenforceable, as against the city. Such defense is

purely one of law with which the Commission may not consider

or determine, as it is not invested with judicial power and is not

a court.

Defense of respondent, Cardiff Company, under its motion and

proof was, that it is a non-operating utility and not amenable to

the jurisdiction of the Commission under the Public Utility

Act, and second, that under the proof it clearly appeared that

the petitioners are not patrons of respondent, Cardiff Company,.

and were not residents of the town of Cardiff nor the territory

contiguous thereto; that Sections 24 and 25 of the Act were not

applicable to the facts of the case and the Commission was with-

out jurisdiction for such reason.

The evidence discloses that the wooden pipe line of the Cardiff

Company was laid in the street upon which the property of

petitioners faced; that for several years past and up to the pres-

ent time the said wooden pipe line leaked in numerous places

along said street and to such an extent as to saturate the ground

with water that percolated in and upon and through their prop-

erty and resulted in damaging the residences of petitioners by

settling of the ground caused by such percolating water from

said pipe line; and that because of excavations made in the street

for the purpose of repairing numerous leaks the streets have

become unsafe for public travel and dangerous to those travel-

ing over and upon said streets.

It will be observed that the petition largely sounds in damage

to private property and seeks to hold the respondents liable

therefor because of their failure to keep said wooden pipe line

in repair and prevent the escaping of water therefrom. With

the question of damages, the Commission, of course, has nothing



252 REPORTS OF DECISIONS OF

whatever to do, that being a matter for a court of competent
jurisdiction to determine. With respect to the dangerous con-
dition of the street, occasioned by the leakage of water under-
mining said street and the holes excavated therein in the work
of repairing said pipe line, the Commission is of the opinion that
that is a matter for the authorities of the City of Glenwood
Springs to remedy, as the Commission would have no authority,
as we construe Sections 24 and 25, to order repairs or improve-
ments in the line except upon complaint of a patron of said
water utility that the leaks in said pipe line were responsible
for an inadequate, insufficient or impure supply of water. It is
conceded that no one of the petitioners is dependent upon the
Cardiff Company for his supply of water nor ever has been. It
therefore raises the question whether one not dependent upon a
public utility may complain of the apparatus, facilities and
equipment of such utility. The Commission thinks not. Only
those- who are served and are dependent upon the public utility
for service may enter complaint as to the improper, inadequate
or insufficient appliances and apparatus in use to the injury of
the patron or patrons of such utility.

Allen v. Railroad Comm., 175 Pac. 466; 8 A. L. R. 249.

Sub-section 7, of general Section 6524, G. S. 1908, defines the
powers of incorporated towns or cities over streets therein.
Among other things, the legislature has granted to towns and
cities in this state, power with respect to streets, "to regulate
the use of the same and to prevent and remove encroachments
or obstructions upon the same." The above are some of the
clearly defined powers granted to cities and towns by legislative
enactment and is ample authority for the City Council of Glen-
wood Springs to remove any obstructions that may be within its
streets and dangerous to the public use in traveling thereover.
The Public Utilities Act in nowise confers power or jurisdiction
upon and over the streets and alleys of a municipality. Suppose
for instance that a bridge were constructed over a street and it
became obstructed and unsafe for use by the public, clearly it
would be the duty of the local authorities to remedy such condi-
tion. And it seems equally clear that the legislature did not
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confer upon this Commission nor intend to confer upon this Com-

mission, the general supervision of streets and alleys of munici-

palities in this state as to their obstructions or safety for public

travel. The local authority is the forum to which such situa-

tion should be properly addressed, as the local authority, if for

no other reason, is more familiar with the desires and needs of

the people affected thereby, than would be any state regulatory

body, and to hold otherwise, would be clearly to confer upon the

Commission the power of regulation concerning matters affecting

local self-government, which do not affect the public generally.

Petitioners strenuously urge that because the water from said

pipe line leaks and causes the ground to become soft and sat-

urated with water, with holes constantly excavated in the street
in making repairs to said pipe line, the Commission has jurisdic-
tion under the statute for the reason that the street is thereby
rendered unsafe for public use and travel. And reliance is had
upon Section 29, Ch. 109, Session Laws, 1917. The Act cited

pertains entirely to railroad utilities, as is clearly indicated in

the title and context, and therefore does not apply to the facts

of this case. The mere statement that a street of a municipality

is unsafe for public use and travel, suggests at once to the mind

that resort should be had to the local authority to remedy such

condition. And, as we have seen, the City Council of Glenwood

Springs has full statutory power to remedy and correct such
unsafe or dangerous condition in its streets. Indeed, it may be

said that it becomes its legal duty so to do.

Without further discussion of the other questions raised, ex-

cept only that the defense interposed by respondent, Cardiff

Company, that it is not subject to jurisdiction of this Commis-

sion because of its being a non-operating utility, the Commis-

sion feels that it must dismiss the petition for lack of jurisdic-

tion to grant the relief asked. The question as to whether or not

respondent, Cardiff Company, is a non-operating utility is un-

important in reaching the above conclusion, yet there having been

so much testimony adduced to seek to prove the alleged charac-
ter of the Cardiff Company, and been strenuously urged pro and

con as to that feature, the Commission may properly rule that
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under the facts, as clearly established by the record in this case,

The Cardiff Light and Water Company is an operating utility,

and subject to the jurisdiction of this Commission. The mere

fact that its revenues and expenses are collected and paid by an

agent, does not give it the character of a non-operating utility;

and a controlling fact which was not introduced into the record

but of which the Commission must take judicial notice, is the

fact that the Cardiff Company files its annual reports with this

Commission, both for its operations as an electric utility and as

a water utility. And from those reports required to be filed by

the Public Utility Act, it clearly appears that it is an operating

utility within the State of Colorado. And in a proper case,

would be, in the opinion of the Commission, fully subject to its

regulation.

ORDER.

IT IS THEREFORE ORDERED, That the petition of petitioners,

Charles W. Taylor, D. C. Weyand and P. J. Kirwan be, and the

same is, hereby, dismissed for want of jurisdiction of this Com-

mission to entertain and grant the relief prayed for.

THE HYGIENIC ICE & COAL COMPANY

V.

THE COLORADO & SOUTHERN RAILWAY COMPANY,

et al.

[Case No. 202. Decision No. 4681

Rates—Failure to pass reduction to public—Materiality.

1. The fact that the public may not receive the benefit of a

reduction in a freight rate is no reason why an unreasonable or

burdensome rate should not be ordered reduced.

Rates—That other communities may be entitled to reduction—Mate-
riality.

2. That other communities similarly situated would ask for
a rate reduction is no reason why a rate found to be excessive
should not be ordered reduced.

Rate—Basis of determination.
3. "A service such as this (transportation of coal) is worth

to the community receiving it, its actual operation cost plus rea-
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sonable expense of upkeep and betterment, plus a fair return on

the capital invested in the enterprise. Anything less is confisca-

tion on the part of the public; anything more is confiscation

against the public."

Rate of 90 cents per ton prescribed on coal of all kinds
moving from "the northern Colorado coal fields" to Boulder.

[August 5, 1921.]

Appearances: T. A. McHarg and Dudley I. Hutchinson, of

Boulder, for complainant; Frank L. Moorehead, City Attorney,

for City of Boulder; E. E. Whitted and J. Q. Dier, of Denver,

for The Colorado and Southern Railway Company; C. C. Dorsey

and Edward C. Knowles, of Denver, for Union Pacific Railroad

Company.

STATEMENT.

By the Commission: Complaint was filed November 29, 1920,

by the above named complainant against defendants, therein al-

leging the incorporate capacity of the complainant and of the

defendant carriers, and that complainant was engaged in busi-

ness at Boulder, Colorado, in the manufacturing of ice and there-

by was a large consumer of coal; that complainant also was en-

gaged in the retail coal business at the City of Boulder, and pur-

chases coal in carload quantities from mines in what is called

"The Northern Colorado Coal Fields," which comprise a group

of mines to the east and south of Boulder, distant from six to

twenty-six miles; that a large proportion of the coal purchased

by complainant comes into Boulder in carloads over the lines

of said defendants, and that the defendants are the only rail car-

riers entering the City of Boulder, and that all coal used in said

city, except a small portion hauled in by moter or wagon vehicles,

is carried into said city from said coal fields by said defendant

carriers.

Complainant further alleges that, on and prior to June 25,

1918, the freight rate on coal from said coal fields into Boulder

in carloads was 50c per ton; that by General Order No. 28 of the

United States Railroad Administration, effective June 25, 1918,

the above rate was increased thereby, to 90e per ton, and that

by order of this Commission in Application No. 91, effective
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September 1, 1920, the last named rate was increased 35 per cent,
making the present rate on coal, from said coal fields into the
City of Boulder in carloads, $1.211/2 per ton; that said rate of
$1.211/2 is an increase of 143 per cent over the rate as it existed
prior to June 25, 1918; that the increase, under said General
Order No. 28, increased the rate 80 per cent, which is the only
increase of rates the defendants are entitled to collect as being
a fair and reasonable rate for the service performed; and, that the
rate at present of $1.211/2 per ton is an unjust and exorbitant
charge, and should be reduced by order of this Commission to a
proper and compensatory rate.

Complainant prays that upon hearing, a rate on coal in car-
loads, shipped into Boulder from the northern coal fields, be
fixed by this Commission at not to exceed 90c per ton.

On December 8, 1920, each of the defendant carriers filed
answer to complainant's complaint. That of the defendant, The
Colorado and Southern Railway Company, admits the incor-
porate capacity of the complainant and of the defendants, and
being engaged in business in the State of Colorado as common
carriers as alleged in the complaint; and admits that said carriers

are the only rail carriers of freight entering the City of Boul-

der; denies that it or the -Union Pacific Railroad Company, sepa-

rately or jointly, transport to said City of Boulder the bulk of

coal for commercial or domestic purposes used in said city, and

alleges that a far greater tonnage is brought into said city for

said purposes by other means; and admits that the greater por-

tion of coal transported by it to the City of Boulder originates

in the territory known as the Northern Colorado Coal Fields,

lying southerly and easterly of said city; admits that the freight

rate was as alleged, prior to June 25, 1918, and that under Gen-

eral Order No. 28 aforesaid, said rate was increased to 90c per

ton, effective June 25, 1918; and that, under order of this Com-

mission in Application No. 91, effective September 1, 1920, the

rate was increased to $1.211/2 per ton.

In paragraph 6, it denies that the rate of 90c per ton, as fixed

under General Order No. 28, is or would have been, in view of

the defendants' circumstances, its needs, its right to earn a fair



PUBbIC UTILITIES COMMISSION OF COLORADO 257

return upon the aggregate properties and the emergency with

which it has been confronted since the termination of Federal

Control of Railroads on March 1, 1920, a fair or reasonable or

just or sufficiently remunerative or adequate rate for the trans-

portation of coal from said mines to said City of Boulder; and

denies that the present rate on coal in carloads from said mines

to said Boulder of $1.21% per ton is an unjust or exorbitant

charge or rate, and that it should be reduced or that it can be

reduced to any extent and still afford the defendant a proper

compensatory rate for the transportation of such coal.

In the 8th and closing paragraph, the defendant, The Colo-

rado and Southern Railway Company, alleges that the expenses

of operating its road largely increased since the increase of

freight rates on June 25, 1918, was made under General Order

No. 28 by reason of the increase in cost of materials and of sup-

plies and of labor costs; that the increase in the rate, as author-

ized by this Commission under Application No. 91, as applied to

the coal rates involved herein, is a fair, just and reasonable one

in order to enable the defendant to meet the emergency with

which it is, and since the termination of Federal Control, has

been confronted and to enable it to earn a fair return on its

property; and finally that a reduction of the existing rate on

coal from $1.211/2 will result in undue and unreasonable advan-

tage to the complainant and other consignees of coal in the City

of Boulder, and in undue and unreasonable prejudice to other

localities and consignees of coal located in this State, and like-

wise in gross discrimination and undue and unreasonable preju-

dice as between persons or localities in intrastate commerce on

the one hand and interstate commerce on the other.

Wherefore, the defendant, The Colorado and Southern Railway

Company, prays that this proceeding may be dismissed.

The defendant, Union Pacific Railroad Company, in its answer

admits the allegations of paragraphs 1 and 2 of the complaint,

and denies the allegations of paragraph 3 upon information and

belief; admits the above named defendant carriers are the only

rail lines which transport coal into Boulder as alleged in para-
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graph 4, and denies upon information and belief each and every

other allegation contained in said paragraph.

In the 5th paragraph, the defendant admits the freight rate

per ton on carloads of coal shipped from the Northern Colorado

Coal Fields to the City of Boulder is as alleged in said com-

plaint, and as is hereinbefore set forth; that is, 50e per ton prior

to June 25, 1918, increased to 90c by General Order No. 28, ef-

fective June 25, 1918, and increased to $1.211/2 by order of this

Commission, effective September 1, 1920, under Application

No. 91.

The defendant, Union Pacific Railroad Company, denies each

and every allegation in paragraph 6 of the complaint; and denies

that the present rate of $1.211/2 is unjust, exorbitant or that the

same should be reduced, and alleges the fact to be that said rate

is just and fair. Then follows allegations dealing with affirma-

tive defenses by said defendant, Union Pacific Railroad Com-

pany, to the effect that in the conduct of its business as a com-

mon carrier, it maintains a railroad from said Northern Coal

Fields to Boulder with full equipment for the transportation of

coal, and with terminal facilities at Boulder and at points in

the Northern Coal Felds for the convenience of shippers; that

the cost of operating trains for the transportation of coal, the ex-

pense of maintaining railroad track, equipment for the transpor-

tation of coal, including locomotives and cars, and terminal

facilities, are the elements which made necessary the establish-

ment of the present rate of $1.21 per ton from said coal fields

to Boulder, and the same necessity exists and requires that the

rate established by order of the Commission in Application No.

91 to $1.211/2 be and remain in force.

Defendant, Union Pacific Railroad Company, further alleges

upon information and belief, that a larger percentage of the coal

shipped into Boulder from the coal fields is transported by

wagons, automobiles, and other means of conveyance than by

railroad; that such other means of transporting coal from said

fields to Boulder, in spite of the fact that there are no expenses

for maintenance of road-bed or terminal facilities, is unable to

transport coal between said points at a lower rate than that es-
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tablished by this Commission in Application No. 91 aforesaid,

and that said fact shows that it is impossible for defendant,

Union Pacific Railroad Company, to transport coal between said

points at a lower rate than the rate now in effect, because of its

expense of maintenance of road-bed and terminal facilities, and

the defendant prays that no order be entered hereinreducing the
freight rate between said, Northern Colorado Coal Fields and
Boulder, and that it be hence dismissed.

This matter was regularly set for hearing, upon due notice
to all parties, on January 24, 1921, at the Court House in the

City of Boulder, and afterward, by agreement of Counsel, con-

tinued from said date to February 4, 1921, at the same place
where the hearing was held, at the conclusion of which, time was
given for the filing of briefs by the respective parties, complain-

ant waiving its opening brief, the defendant carriers each being
given twenty days from the receipt of the record herein to file
Its brief, and complainant fifteen days thereafter within which

to reply thereto. By reason of extensions of time granted, the
brief of complainant was not filed herein until Monday, July 25,

1921.

The issue involved is, whether or not, the present rate of

$1.211/2 per ton for the transportation of coal in carloads from

the Northern Colorado Coal Fields to the City of Boulder is ex-

cessive, unreasonable .and unjust, as alleged by the complainant,

or, in view of the circumstances and needs of the carriers, is

such a rate fair, reasonable and just.

A voluminous record was made at the hearing, much of which,

so it seems to the Commission, is entirely irrelevant and imma-

terial to a determination of the issue involved, as above stated.

Counsel for the carriers, in a joint brief, insistently and

specifically urge that the increase of 35 per cent over the rate

of 90c per ton, as fixed under General Order No. 28, is justified,

and is necessary in order that the carriers may receive a fair

and just compensation for the movement of such coal, in view of

the property investment of the carriers necessary in the trans-

porting of such coal, and especially with reference to the invest-

ment made necessary in so doing by terminals, switches, rolling
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stock, including locomotives and ear equipment generally, plus

the increased cost of materials, supplies and increased wages or

labor costs. On the other hand, complainant, in its reply brief,

as insistently urges that the rate as fixed under General Order

No. 28 of 90c per ton, which was an increase of 40c per ton over

the rates existing prior to June 25, 1918, is a fair and reasonable

rate, and such a rate as will permit of the carriers obtaining 4,

just and compensatory remuneration for the service performed.,

As is expressed by complainant in its reply brief: "A service,

such as this, is worth to the community receiving it, its actual

operation cost, plus reasonable expense of upkeep and better-

ment, plus a fair return on the capital invested in the enterprise.

Anything less is confiscation on the part of the public; anything

more is confiscation as against the public."

From a careful hearing of the testimony and reading of the

record in this matter, it would appear to be that anything like

an exact cost to the carriers and the service in question, that is,

transporting carloads of coal from the Northern Colorado Coal

Fields to Boulder, is quite largely a matter of speculation or

conjecture, and perhaps almost necessarily so, for the reason

that the service performed by the carriers in the transporting of

the coal in question is so minutely and intimately interrelated

with the transporting of other classes of freight, not only be-

tween the same points but between other points on the systems

of said carriers, as well as in the transportation of passengers

and express, that it apparently is a difficult, if not an impossible,

task to segregate the cost of the transportation of coal between

the Northern Colorado Coal Fields and the City of Boulder with

any particular degree of certainty. When it is borne in mind

that prior to General Order No. 28 issued in May, 1918. and

effective June 25, 1918, the freight rate upon this identical

service was at the rate of 50c per ton (and without protest or

objection upon the part of carriers), and then, by General Order

No. 28, was increased to 90c per ton, an increase of 80 per cent,

and then in August, 1920, following a decision of the Interstate

Commerce Commission in ex parte 74, effective as to this move-

ment, September 1, 1920, an increase of 35 per cent over the 90c
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per ton rate was granted, which gives the present rate of $1.211/2

per ton, or an increase of 143 per cent over the tonnage rate in

effect prior to June 25, 1918, it would appear that the increase

of rates, as particularly applied to coal, has been advanced to

a point where the consumer of this necessity is burdened. It

must be remembered that coal is the only fuel of the inhabitants

of this part of the country for the sustenance of life; that it is

an element as necessary to the maintenance of life itself as is

water or sunlight, so that any undue burden that may be placed

upon the consumption of coal by the people for their necessity
is a condition that a regulatory body should be prone to prevent.

While the furnishing of water is made the subject of regulation

by the State, as yet the State has not seen fit to exercise its extra-
ordinary power to regulate the price of coal to the consumer, and

this fact is a complete answer to the contention of the defend-
ant carriers, that were the freight rate reduced upon this coal

movement, the consumer would not be benefitted thereby. Such

contention may be a fact, and yet it is no valid reason why the

agencies of the State should refuse to relieve as against a burden-

some freight rate, if such it be. And though it is a matter

dehorg the record, at the time this statement and order is being

prepared there appears in the daily press a statement to the

effect that the price of coal from the Northern Colorado Coal

Fields to the consumers thereof, has been increased by the coal

producing companies 50 cents per ton, is peculiarly aggravating

when an attack is made by such consumers upon an increase of

freight rates of 311/2c per ton. The above statement, however,

is merely made in passing and is a matter, if it be unjust or un-

reasonable, for governmental action through legislative action.

It is conceded by all parties that the average length of the

haul from the Northern Coal Fields into Boulder is 15.4 miles,

some of the mines being 8 miles distant, others 20 miles and the

farthest being about 26 miles from the City of Boulder. So far

as the length of haul is concerned, it may be safely asserted that

not a great deal of difference in cost is made in the transporta-

tion of such coal as disclosed by the testimony; but the conten-

tion of defendant carriers is, that because of terminal facilities
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at point of loading and unloading of coal, up-keep of road-bed,

rolling stock, locomotives, with increased costs of materials, sup-

plies and wages, anything short of the present rate of *1.211/2

would be such a rate as would not compensate the carriers for the

service performed. And, too, the carriers contend that any-

thing less than the $1.211/2 rate in this case, would be an un-

just discrimination as against other localities and consignees in

the buying and use of coal from the Northern Colorado Coal

Fields.

The 35 per cent increase on such coal rates was occasioned by

the Interstate Commerce Commission in granting a flat 35 per

cent increase in all of the Western group or territory in ex parte

74, wherein the Interstate Commerce Commission divided what

had hitherto been the Western group into two groups. Defining

the Western group as that part of the United States west of a

line running southerly from Chicago to the gulf of Mexico, and

on and east of a north and south line running as follows: "Fol-

lowing the boundary line between the State of North Dakota

and the State of Montana, and the boundary line between the

States of South Dakota and Wyoming, and Nebraska and

Wyoming to the line of the Union Pacific Railroad extending

east from Cheyenne, Wyoming, then following the line of the

Union Pacific Railroad westward to Cheyenne, and from Chey-

enne running southward through Denver, Colorado Springs,

Pueblo and Trinidad, Colorado; then following the line of the

Atchison, Topeka and Santa Fe Railway through Raton and Las

Vegas, New Mexico, to Albuquerque, New Mexico; then south

along the line of the Atchison, Topeka and Santa Fe Railway

to El Paso, Texas," and all that part of the United States lying

west of said line was denominated the Mountain-Pacific group;

said order of the Interstate Commerce Commission granted a

uniform increase of 35 per cent on freight rates in the Western

group and 25 per cent in the Mountain-Pacific group. Then by

interpretation, all Colorado common points are placed in the

Western group which would include the City of Boulder, al-

though it lies west of a line "running southward through Den-

ver, Colorado Springs, Pueblo and Trinidad, Colorado." It
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may be observed, in passing, that the line drawn in dividing the

Western group into two groups and creating the Mountain-

Pacific group, is fixed upon lines definite and certain save only

through the State of Colorado, and that the line separating the

two groups through the State of Colorado is indefinite and un-

certain, and apparently was made through ignorance or care-

lessness of its drafter. No satisfactory explanation was given by

witnesses for the carriers as to why the line through Colorado

should have been so designated, nor has this Commission as yet

been able through its research to understand the reason therefor,

if any there be, but the fact remains that Boulder, in common

with other Colorado common points, is located in the Western

group regardless of its physical relation with reference to the

above described line, and therefore remains subject to the 35 per

cent increase granted by the Interstate Commerce Commission

in ex parte 74.

This Commission in Application No. 91, followed the lead of

the Interstate Commerce Commission in granting increased rates

upon intrastate traffic, and for the express purpose of being in

harmony with the desire of Congress, as expressed through its

agent, the Interstate Commerce Commission, to yield the rate

provided for in the Transportation Act, 1920, to the rail carri-

ers upon the aggregate value of their property used and useful

in the transportation service. But, as stated in the opinion in

Application No. 91, there was submitted by the carriers "no evi-

dence of a satisfactory nature as to the value of their properties

in Colorado or as to operating revenues and expenses in this

State," and this Commission followed the lead of the Interstate

Commerce Commission upon a mass of testimony presented by

the rail carriers of the United States to the Interstate Commerce

Commission, as affecting rates of such carriers in the respective

groups and without any regard to their investments in this State

or their operating revenues or expenses therein. So that, fur-

ther on in the opinion in Application No. 91, this Commission

said: "Owing to the incompleteness of the record in this pro-

ceeding as to the percentage of revenues required by applicants

properly assignable to intrastate traffic in Colorado, the finding
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as to increases hereinafter allowed must be understood to have

been made upon authority and weight of the evidence presented

to the Interstate Commerce Commission, as applied to the re-

spective groups; and the applicants and the public will under-

stand that such increases are authorized temporarily and may be

made subject to readjustment or modification at any time that

application is made in that behalf, and that upon such applica-

tion being made, the carrier or carriers would be required to

justify such increases." Hence, it will be observed that the

complainant is pursuing a procedure impliedly authorized by

that part of the opinion of Application No. 91 above quoted; and

further on, in the same opinion, there is set forth the thought and

hope that the shippers and carriers will, in the first instance,

take such matters up that are thought to require readjustment,

and deal promptly and effectively therewith, to the end that such

ajdustments may be made in as many instances as practicable

without appeal to this Commission. If that method of procedure

was attempted to be followed in this case, obviously it has been

unsuccessful, else this application would not have been filed. It

is clearly apparent that the order in Application No. 91 was

made by this Commission upon insufficient evidence presented

as to rail conditions in Colorado, and hence made as a temporary

measure, and would be subject to readjustment upon any par-

ticular commodity or with reference to any particular freight

rate that might thereafter be determined to be excessive, unjust

or unreasonable. In view of the fact that the rail carriers trans-

ported coal prior to 1918 at 50c per ton from said coal fields into

Boulder, and the rate has, in practically two years' time, been

increased to $1.211/2 per ton, prima facie is indicative of the

latter rate being unjust and excessive and burdensome, and the

only justification for such rate that the carriers have asserted,

is increased price of materials, supplies and labor costs. plus the

maintenance of terminal facilities, rolling stock and road-bed.

At the hearing, testimony was submitted by the railway and

hydraulic engineer for the Commission, of the tendency toward

lower cost of materials and supplies, and since the hearing, the

United States Labor Board has granted a reduction of 12 per
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cent of railway employes' wages, and beyond all that, there is

an undoubted and, we might say, undisputed tendency toward

lower costs in all lines of human endeavor, so that the objection

made by the carriers at the hearing loses much of its weight in

view of the situation and circumstances that now exist.

With reference to the further contention of the carriers, that

to grant a lower freight rate in this case than the existing rate

of $1.211/2 per ton would be an unjust discrimination as against
other localities and consignees of coal, and that to do so in this

case would encourage the consumers of coal in other localities

to ask for some similar relief or readjustment of freight rates on

coal, is a reason of no little importance to the carriers, and is
probably well grounded in the practical sense; but if such rate

be so high as to be excessive and burdensome upon one locality,
that fact ought not to impel the Commission in denying relief
merely because other localities would also be similarly inclined

to ask relief. It is the hope of the Commission that, in view of

the conclusions reached in this case and order of the Commis-

sion entered herein, the rail carriers of coal in this State will co-

operate with the respective localities dependent upon them for

the transportation of their necessary coal supply to the end that

some equitable readjustment of such coal rates may be made

without resort to the instrumentality of the state regulatory

body. There is, indeed, another application lately filed before

this Commission concerning the same subject matter by the civic

authorities of the City of Greeley, against the above rail carriers

and the Chicago, Burlington & Quincy Railroad, asking a read-

justment of the freight rates on coal which, unless settled by the

interested parties as above suggested, will be the occasion of an-

other lengthy and laborious hearing and order upon this subject.

Attention is again directed to the opinion in Application No.

91 in the next to the last paragraph thereof, which reads, taking

the record as a whole, the Commission finds that the expenses of

the applicant carriers in this State have been increased by in-

creased cost of materials and supplies and advances in wages,

and "that charges for freight service, including switching and

other special service now in force within this State, are insuffi-
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cent and the increases hereby authorized are fair, just and

reasonable temporarily to meet the emergency and needs of the

carriers; that for the purposes of this order, the rates and faxes

hereinafter authorized are just and reasonable temporary rates

and are fair to the public and to the applicants and intervenors,

and they are therefore authorized to go into effect subject to

such readjustment as actual experience may prove to be neces-

sary." The above language again forcefully and clearly ex-

presses the thought that the increases authorized under Appli-

cation No. 91 were temporarily made, and were subject to read-

justment "as actual experience may prove to be necessary."

The answers of the carriers set forth the alleged fact that a

large proportion of the coal hauled from said coal fields into the

City of Boulder is moved by motor trucks and other vehicular

means at a greater per ton rate than is charged by the rail carri-

ers, and the argument is made that, because of such alleged fact,

the rate of $1.211/2 per ton by rail is not unjust or unfair or un-

reasonable. But little evidence was submitted upon this ques-

tion, but enough to demonstrate that but a very small percentage

of the total tonnage of coal moved from said coal fields into

Boulder was by means other than the rail carriers; so small a

percentage, indeed, compared to the total tonnage conveyed to

Boulder, as to be an almost negligible quantity.

At any rate, whether such coal may or may not be moved by

motor and other vehicles at a greater or less cost than by rail, is

not relevant to the issue herein involved, except, possibly, in a

collateral sense. The principal movement of coal into Boulder

by motor and other vehicles, as disclosed by the testimony, is

from the Black Diamond coal mine, which is off the railroad and

which in no sense could be justly classed as a competitive point

with the rail carriers. Another feature also that makes the

vehicular movement of coal not fairly comparable with the rail

carriers is that the former movement receives the coal directly

at the mine and unloads it directly into the bin of the consumer,

neither of which service is performed, of course, by the rail car-

riers.

Taking all these circumstances and the conditions surround-
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ing this matter as disclosed by the evidence into consideration,
the Commission is of the opinion that the rail carriers have not
justified the 35 per cent increase upon this particular coal move-
ment authorized by the general rate increase allowed under Ap-
plication No. 91 aforesaid.

ORDER.

IT IS THEREFORE ORDERED, That the defendant carriers here-
in, The Colorado and Southern Railway Company and Union
Pacific Railroad Company, according as they participate in the
transportation be, and they are hereby, notified and required to
cease and desist, on or before September 1, 1921, and thereafter,
to abstain from publishing, demanding or collecting their pres-
ent rates for the transportation of coal of all kinds from the
Northern Colorado Coal Fields to Boulder, Colorado.

IT IS FURTHER ORDERED, That said defendants, according as
they participate in the transportation be, and they are hereby,
notified and required to establish, on or before September 1,
1921, upon notice to this Commission and to the general public,
by not less than one day's filing and posting in the manner pre-
scribed in the Public Utilities Act, and thereafter to maintain
and apply to the transportation of coal of all kinds from the
Northern Colorado Coal Fields to Boulder, Colorado, rates which
shall not exceed 90c per net ton.

AND IT IS FURTHER ORDERED, That this order shall continue in
force until the further order of the Commission.

THE COLORADO POWER COMPANY
V.

JAMES PIRIE.

[Case No. 235. Decision No. 476.]

Monopoly and competition—Duplication of service—Adequacy of ex-

isting service.
Where service rendered by a utility in the field has been ade-

quate and sufficient, another utility will not be allowed to dupli-

cate the service even though it has secured a municipal franchise.

[September 21, 1921.]
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Appearances: For Complainant and Protestant, Wm. V.

Hodges and D. Edgar Wilson; for Defendant, E. M. Sabin and

A. E. McGlashan.

STATEMENT.

By the Commission • This is an action brought before this Com-

mission by The Colorado Power Company, March 31st, 1921,

against James Pine, whose Post Office address is Georgetown,

Colorado, to prevent the said Pine from exercising any rights

or privileges under a franchise ordinance of the City of Idaho

Springs, which said ordinance was adopted March 24th, 1921,

and which grants to said James Pine, his heirs, administrators

and assigns, the right, privilege and authority to erect, construct,

maintain and operate a substation or substations, an electric light

and power plant and distribution system for distribution and

sale of electricity within the corporate limits of the City of Idaho

Springs, Clear Creek County, Colorado, and from constructing

or extending the plant and system now owned by the said Pine

or any new plant or system into and contiguous to the said City

of Idaho Springs, within territory as to which it is claimed the

defendant has not heretofore carried on operations or furnished

service, and within which territory the complainant has been

operating and furnishing service as a public utility.

While there is more or less obscurity in regard to the owner-

ship at divers times of what is now known as the "Pine" plant,

the testimony shows this electric utility was first put in opera-

tion in 1907 by "The Two American Sisters Company." "The

Georgetown Power Company" then came into possession of the

property. This company was succeeded by the "American

Power Company," and the latter company's holdings were ac-

quired by James Pine, the defendant, not earlier than 1916 and

apparently by sheriff's deed dated March 27, 1920. The de-

fendant's acquisition of title to the property therefore was sub-

sequent to the effective date of that part of the Public Utilities

law of Colorado known as Section 35, which was added in the

year 1917.

The Pine plant is located about two miles below Georgetown.

In 1912, the then owners constructed a transmission line to Law-
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son, where it connected with the lines of the Gem Electric Com-

pany, which was the owner and operator of the line from Law-

son to Idaho Springs, a distance of about seven miles.

Neither the defendant, nor any. of his predecessors, over the

entire period from the inception of their enterprise, and the

generation of current in 1907, up to the year 1917, had ever at-

tempted to extend their distribution lines to Idaho Springs and

in fact have never entered this field up to the present time.

The evidence shows that The Colorado Power Company came

into possession of the properties and rights of the United Hydro
Electric Company in the year 1916, and to those of the Gem

Electric Company in the year 1917, and in the acquisition of

these properties took over the transmission line of the Gem Elec-

tric Company between Lawson and Idaho Springs and dis-

mantled this line and thus became the sole and only public util-
ity operating in the Idaho Springs field for furnishing electric

lights, heat and power.

In the instant case, to grant the certificate of public conveni-

ence and necessity asked for by the defendant, would be viola-

tive of not only the letter but the spirit of the Colorado Public

Utilities Act.

In times past, the slogan was "Competition is the life of

trade." This sentiment carried out to a logical conclusion in-

variably resulted in rate cutting, the destruction and wiping out

of weaker concerns by vast aggregations of wealth, until the

country is now strewn with derelicts representing hundreds of

millions of wasted wealth and untold human effort and endeavor.

In very many instances cut-throat competition in the end result-

ed in a combination of the warring interests and an enormous

increase in rates that were not justified and were detrimental

to the welfare of the general public. This was the net result of

unbridled competition.

To protect the public from such pernicious influences, the legis-

latures of all our states have resorted to remedial legislation and

vested courts and commissions with regulatory powers to prevent

the abuses spoken of. These laws are generally founded on the

principle that both the public and the utility shall receive all
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necessary protection. Speaking of Colorado enactments, they

give the Commission power over rates, service, extensions, aban-

donments, etc., and are predicated upon the theory that rates

must not be excessive, but that they be sufficient to give a fair

return on capital judiciously and properly invested.

Both the plaintiff and defendant presented bids, last March

or April, for the municipal lighting of Idaho Springs, and fran-

chises have been granted to 'both parties by the City of Idaho

Springs.

While Mr. Pink claims he has always been more or less inter-

ested in what was formerly "The Two American Sisters" plant,

he did not acquire title to same until after the transmission line

of Senator Renshaw's Gem Electric Company had been pur-

chased by The Colorado Power Company and had moreover been

abandoned and completely dismantled.

No evidence of any substantial nature has been introduced by

the defendant which would warrant the defendant's invasion of

the complainant's territory. On the other hand, the complain-

ant showed that there had not been any complaints from the citi-

zens of Idaho Springs in regard to their service, and that its

service had been sufficient and adequate to meet all the require-

ments and needs of the public. This being the case the defend-

ant has in no manner, or at all, shown to this Commission that

there is any necessity or convenience of the public of Idaho

Springs and vicinity requiring the entry of another electrical

utility in that field. On the law and the evidence, we are un-

able to find any good and sufficient reasons to justify the issuance

of the certificate asked for.

From the testimony adduced at the hearing the Commission

finds that the defendant, James Pine, is not now, and at no

time has been, serving the territory of Idaho Springs as an

electrical public utility.

It further finds from the testimony, that while the evidence

shows that defendant's plant, under former owners, did at one

time furnish electricity at wholesale to the Gem Electric Com-

pany, which said Company was then serving Idaho Springs as a

public utility, that such sales to the Gem Company, which was
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distributing said electricity, wholly ceased when that company
discontinued operations in the spring or fall of 1917, or about
four years prior to the application of this defendant for a cer-
tificate of public convenience and necessity.
Under the testimony and facts, as presented at the hearing?

and taking into consideration the provisions of the Public Util-
ities Act relating to certificates of public convenience and neces-
sity, the defendant is not entitled to the certificate of public con-
venience, and necessity, which he seeks, nor is he entitled to oper-
ate his plant or extend his lines for supplying electric service in
the City of Idaho Springs or vicinity on account of either he or
his predecessors having built their plant before the enactment of
the present provisions of the Public Utilities Act relating to the
subject matter, as this defendant or his predecessors had never
prior thereto entered the territory of Idaho Springs for the pur-
pose of supplying electricity therein. In connection with this
matter we call attention to Western L. & P. Co. v. City of Love-
land, 5 Colo. P. U. C. 74; Re Palo Verde & Imperial Valley
Transportation Co., Calif. P. U. R. 1920, C. 619; Re Ausable
Forks Electric Co., N. Y. P. U. R. 1920, B 791.

ORDER.

Jr Is THEREFORE ORDERED, That the complaint herein be sus-

tained and that the application for a certificate of public con-

venience and necessity by the defendant, James Pine, be and
the same is, hereby denied.
IT IS HEREBY FURTHER ORDERED, That the defendant, James

Pine, is hereby prohibited from doing any acts or things or exer-

cising any rights or privileges under the certain franchise ordi-

nance granted to him by the City Council of the City of Idaho

Springs, Clear Creek County, Colorado, and passed and adopted

by said City Council and approved by the Mayor of said City on

the 24th day of March, A. D. 1921, and from extending his lines

from Lawson into the territory of Idaho Springs, within which

territory the defendant has not heretofore carried on operations

or furnished service, and within which territory the complain-

ant is now and has been operating and furnishing adequate serv-

ice as a public utility to the public in such territory.
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RE CANON-RELIANCE COAL COMPANY.

[Application No. 136. Decision No. 485.]

Service—Extensions--Evidence of reasonableness—Contracts.
, 1. A contract entered into between a public utility and a

consumer relating to service extensions is material evidence in
determining whether added service should be ordered, although
the Commission will not undertake to enforce specific perform-
ance of such a contract.

Service—Extensions—Electricity—Additions and betterments.
2. A demand by a power consumer for a transmission line

of greater capacity than the one existing is to be treated as a
demand for additions and betterments rather than a new exten-
sion in a new field.

Service—Duty to serve—Adequate facilities—Electricity.

3. As a general rule, when a utility has voluntarily entered

a field and has undertaken to serve the customers therein, it must
thereafter continue to serve them adequately, which naturally in-
volves the furnishing of all reasonably adequate facilities and all

necessary extensions and betterments, although the income may
not at once produce a return on the added investment.

Service—Extensions—Deposits--Electricity.
4. A coal mining company demanding the construction by a

power company of a transmission line of greater capacity was

ordered to bear a portion of the burden of raising the additional

capital necessary, the same to be refunded monthly out of the

revenues received from the payment of power bills.

Service—Extensions—Electricity—Calculation of loss.

Discussion of the cost of cOnstructing an adequate trans-
mission line in place of one which carries an insufficient amount

of current.

[November 22, 1921.1

Appearances: Hughes and Dorsey, E. I. Thayer and Berrien

Hughes, Attorneys for Applicant; E. E. Whitted, Attorney for

Respondent.

STATEMENT.

By the Commission: On June 3, 1921, The Canon-Reliance

Coal Company, hereinafter referred to as the Coal Company,

filed its application herein for an order from this Commission

against The Trinidad Electric Transmission Railway and Gas

Company, hereinafter referred to as the Power Company,

authorizing and directing said Power Company to immediately
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and forthwith install additional equipment necessary to supply

and furnish said Coal Company at its property, the Reliance

Mine, located at Ojo, Huerfano County, Colorado, 300 addition-

al K. V. A. capacity. The Power Company is operating both in
Las Animas and Huerfano County, with its main offices in Trini-

dad, Colorado.

Answer was filed by the Power Company on July 6, 1921.
Thereafter, the cause was set for hearing and was heard before
the Commission at its Hearing Room, Capitol Building, Denver,
Colorado, on August 9, 1921. At the hearing thereon it was con-
ceded by all parties hereto that no additional transformer
capacity is required for the reason that at the time of the orig-

inal installation in 1917, sufficient transformer capacity was then
installed. It was also admitted that the original transmission
line was installed as a Number 4 galvanized iron wire. It was
also conceded that this transmission line is now insufficient to
carry the additional load asked for. The real issue, therefore,
is, is it the duty of the Power Company to reconstruct the 22.7
miles of transmission line with the copper wire, or other equally
sufficient installation, for the purpose of supplying the 300 K.
V. A. additional capacity to the Coal Company. The Power

Company is now supplying 150 K. V. A. capacity. The Coal
Company contends that it is the duty of the Power Company to

furnish the funds and reconstruct said line, while the Power

Company contends that before it should be compelled to recon-

struct said line the Coal Company should be required to ad-

vance the sum necessary for said reconstruction.

In November, 1916, a contract was entered into between The
Alliance Coal Company, the predecessor of the present com-

pany, and the Power Company, which contract was after-

ward assigned to the present Coal Company. Said contract was

for a period of ten years, from the time power was first supplied

by the Power Company, which was on June 14, 1917. According

to the contract, The Alliance Company advanced $10,000.00 to

the Power Company for building said line, which was to be paid

back in monthly rebates on bills, together with 6% interest on the

balance unpaid. About $6,300.00 of the $10,000.00 has been



274 REPORTS OF DECISIONS OF

thus paid, leaving a balance of approximately $3,700.00 due. The
contract called for 150 K. V. A. installation, and in Paragraph
2 thereof contained the following provision:

"In the event that the consumer shall require greater capacity
than that specified herein the company will, upon written ap-
plication and within four (4) months of the receipt of such ap-
plication, furnish and install the necessary additional trans-
former capacity; provided, however, that the company shall not
be required to install additional transformer capacity or make
any other additional capital expenditure during the last two
years of this agreement."

At the time of the first installation a 450 K. V. A. transformer
was installed by the Power Company. The Coal Company also

at that time installed a 350 K. V. A. electric hoist. Said electric
hoist has never been used on account of the lack of electric
power, although said Coal Company has, according to the evi-
dence, frequently tried to use the same. It seems that at the time
of the first installation on account of high prices of copper a
Number 4 iron wire was installed, as above stated, which it is

now admitted by all will not carry the additional 300 K. V. A.

demanded.

The above terms in the contract are referred to here that a bet-

ter understanding may be had of the merits of this case. The
Commission in no sense will undertake to enforce the specific

performance of this contract, but it deemed that it was material

evidence in determining the questions involved; and by the con-

tract itself the Commission has determined that the Power Com-

pany itself has already voluntarily entered the field in question

and is now operating therein. The Commission also finds that
the 300 additional K. V. A. demanded by the Coal Company is
in reality a demand for additions and betterments rather than

a new extension in a new field. Also from the fact that at the
time the field was entered the Power Company installed a 450

K. V. A. transformer and the Coal Company installed a 350
K. V. A. electric hoist when only 150 K. V. A. was at that time
called for by the contract; and also from Paragraph 2 of said
contract the Commission finds that it was the intention of the
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parties at that time that additional power would be furnished

by the Power Company on proper demand by the Coal Com-

pany. It is contended by the Power Company that it has, by its

contract, limited its oiler of service to the present amount fur-

nished. This is not entirely clear to the Commission, for the
reason that if we were to admit that the Power Company was
at liberty to so limit the amount that it would furnish, the con-
tract itself provides for additional service at any time prior to
within two years of the termination of the contract, which has
about six years yet to run, and as said heretofore the fact of
the building of the hoist by the Coal Company and the 450 K.
V. A. transformer by the Power Company does not bear out this
contention.

From the facts adduced at the hearing, the Commission is
bound to and will treat this application not as an application
for extension into new territory but as an application for addi-
tions and betterments to equipment already furnished.

The Colorado Public Utilities Act of 1913 provides as follows:
"(b) Every public utility shall furnish, provide and maintain

such service, instrumentalities, equipment and facilities as shall
promote the safety, health, comfort and convenience of its
patrons, employes and the public, and as shall in all respects be

adequate, efficient, just and reasonable." L. 1913, p. 468, Sec. 13.

"Whenever the Commission, after hearing had upon its own
motion or upon complaint, shall find that the rules, regulations,
practices, equipment, appliances, facilities or service of any pub-

lic utility, or the methods of manufacture, distribution, trans-

mission, storage or supply employed by it, are unjust, unreason-

able, unsafe, improper, inadequate or insufficient, the Commis-

sion shall determine the just, reasonable, safe, proper, adequate

or sufficient rules, regulations, practices, equipment, appliances,

facilities, service or methods to be observed, furnished, con-

structed, enforced or employed and shall fix the same by its

order, rule or regulation. The Commission shall prescribe rules

and regulations for the performance of any service or the fur-

nishing of any commodity of the character furnished or sup-

plied by any public utility, and upon proper tender of rates such
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public utility shall furnish such commodity or render such serv-

ice within the time and upon the conditions provided in such

rules." L. 1913, p. 475, Sec. 24.

Also "Whenever the Commission, after a hearing upon its own

motion or upon complaint, shall find the additions, extensions,

repairs or improvements to, or change in the existing plant,

equipment, apparatus, facilities, or other physical property of

any public utility, or of any two or more public utilities, ought

reasonably to be made, or that a new structure or structures

should be erected to promote the security or convenience of its

employes or the public, or in any other way to secure adequate

service or facilities, the Commission shall make and serve an

order directing that such additions, extensions, repairs, improve-

ments or changes be made or such structure or structures be

erected in the manner and within the time specified in such

order." L. 1913, p. 476, See. 25.

It will thus be seen that there is no question as to the jurisdic-

tion of the Commission to make such an order as the one herein

applied for, if in their judgment such an order is a reasonable

one. In fact, the respondent, the Power Company, in their

brief have conceded such jurisdiction, contending, however, that

such an order by the Commission would be unreasonable.

The Coal Company contends that an adequate transmission

line built of Number 3 aluminum wire could be constructed at an

expense of $7,535.00. This, however, the engineers for the

Power Company testified would not be suitable for this trans-

missioh line, and the engineers of the Power Company testified

that they would not recommend the building of a line of this

character. The testimony shows that the exact length of this

transmission line is 22.7 miles. The Power Company's figures

for the reconstruction of this line, using a Number 3 copper

wire, is as follows:
Copper wire No. 3.  $11,000.00

Labor in removing old wire  600.00

Labor in installing new copper wire  2,000.00

Contingencies 5% and engineering expense 10%, making

the total amount of $16,036.17

The two items for removing old iron wire and installing new
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copper wire amount to $2,600.00 in the Power Company's fig-

ures. It seems to the Commission also that the item of engineer-

ing and contingencies which would amount to 15% is large, as

estimated by the Power Company.
What is proposed is to purchase and restring a new copper

wire and take down the old iron wire, which should not require

extensive engineering. The right of way for the line is acquired

and the poles thereon are already located. The cost of string-
ing a Number 3 copper wire, including labor and all construc-
tion overheads, for a similar distance, as determined in a hearing

of another utility which was had before this Commission, is
$12,175.00. By adding $600.00 for cost of removing old wire
would give us a figure of $12,775.00. This item is a reasonable
figure for this work. There is another item, however, which

should be deducted from this amount. There are approximately

68 miles of old wire now in use on this line which, in the opinion

Of the Commission, is of the value of $1.53 per 1,000 feet. The
salvage thereon would be $544.00. Deducting this amount would
leave the sum of $12,221.00, which the Commission believes

would be a reasonable amount for the reconstruction of this line.

According to the Power Company's answer, the original cost

of the present line was $26,542.00. If we add thereto $18,000.00

for power house capacity dedicated to the demand of 450 ad-

ditional K. V. A. as contended for by the Power Company, we

would have $44,542.00 in the investment. This, together with

the $12,221.00, a reasonable cost for reconstruction with the cop-

per wire, would make an investment of $56,763.00. A reason-

able estimate of the revenues that would be obtained with the

transmission line re-enforced is as follows:

450 K. V. A. Sub-station per year, Service Charge (Schedule

M)  $ 5,400.00

450,000 K. W. H. l 1% cents per K. W. H., Energy Charge

(Schedule M)   6,000.00

The Town of La Vets paid to the company in 1920  2,200.00

Total Revenue  $13,600.00

(The testimony shows that the only revenue actually received

from this line outside of that obtained from the Coal Company

was $2,200.00 from the town of La Veta. It is also contended
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by the Power Company that there is very little prospect of any

additional revenue being obtained from this line in the future.)

OPERATING COSTS WITH RE-ENFORCED COPPER WIRE.

Estimated amount of power to supply the Reliance

Mine and the Town of La Veta for one year,

allowing 10% loss in transmission 600,000 K. W. H.

Cost of 600,000 K. W. H. if)) 1.4042 cents per K. W. H  $8,425.20

(The cost of generating a K. W. H. of the company as a whole,

as taken from the reports of the Power Company to the Public

Utilities Commission for 1920, was 1.196 cents.)

The switchboard cost on this branch, as testified to by the

Power Company, per K. W. H. was 1.4042 cents. This cost, it

is contended, is exclusive of maintenance and overhead expenses

as per the following table submitted by the Power Company.

The Power Company submitted figures upon the present cost

of operation of the transmission line from Mutual to Ojo for

an average month, which are as follows:

AVERAGE MONTH, 1920, TO OTO ONLY

(Tr. 49 and Respondent's "Exhibit A.")

K. W. H. Consumption 20,000 K. W. H.

Switchboard Costs  $ 280.84

Maintenance Cost (line and sub-station)  305.95

Interest on Investment (8%) 176.95

Taxes  253.26

Totals Costs. $1,017.00

Revenue  545.89

Difference  $ 471.00

Switchboard Costs per delivered K. W. H  1.4042c

Also figures if the line was re-enforced and sufficient power

was supplied to operate the large hoist, which are as follows:

AVERAGE MONTH, 1920, 0J0 ONLY.

(Tr. 58. Respondent's "Exhibit B.")

K. W. H. Consumption 26,000 K. W. H.

Switchboard Costs  $ 373.52

Maintenance Cost (line and sub-station) 305.95

Interest on Investment (8%) 283.61

Taxes  268.67

Total Costs   $1,231.75

Revenue  899.53

Difference  $ 232.22

Switchboard Costs per delivered K. W. H  1.4042c
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These Exhibits "A" and "B" are far from satisfactory to

the Commission in arriving at a conclusion as to actual money

saved or lost to the Power Company by the re-enforcement of

this line. However, from these two exhibits, which are as to

Ojo only (the property of the Coal Company), it seems the re-

enforcement of this line by the Power Company would reduce

the loss per month from $471.11 to $232.22, or a saving of

$238.89 per month, or $2,866.68 per year. If this saving can be

accomplished by the further investment by the Power Company

of $12,221.00 in this line, this would lift quite a burden from

the other customers of the company as a whole, which it is con-

tended by the Power Company they are now subjected to; and

the Power Company would thus earn a better return on the

total investment. The point is, it is admitted by the evidence

that the actual loss to the Power Company would be less with

the line re-enforced than it now is, even with the added invest-

ment. We have said that these Exhibits "A" and "B" offered

to show losses sustained are unsatisfactory. The item of switch-

board costs, $373.52 per month or 1.4042c per K. W. H., seems to

be large. There is no testimony on the part of the Power Com-

pany concerning this item, which is offered for the purpose of

informing the Commission as to just what general expenses are

included in arriving at 1.4042e per K. W. H.

Maintenance Cost.

The maintenance cost of the line and substation as given in

respondent's Exhibit "B" is $305.95. It seems to the Commis-

sion that the time selected for the beginning and ending of the

term on which these maintenance costs were computed is quite

abnormal. The testimony shows that this period selected by the

company was a period of storms of great severity, no other

storm of equal severity having occurred, according to the evi-

dence, since the erection of this line. The storm, it seems, oc-

curred in October of 1920, and in that month there was spent

in reconstructing $2,111.79, and in November of the same year

$765.33, and in December $753.02, or a total for the three months

of $3,630.14, which seems to have been prorated on the line
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from Mutual to Ojo. The average monthly maintenance of this

line from Mutual to Ojo from August, 1919, to August, 1920,

from the testimony introduced, would approximate $42.32 per

month, while in the exhibit it will be noticed the estimate is

$305.95 per month.

The item of interest is figured on the basis of 8% per annum.

It will be noted that this item would have to be paid whether the

line was re-enforced or not, with the exception of interest on the

additional investment of $12,221.00 for re-enforcements.

Taxes.

Taxes, $253.26 per month. The valuation of the property in

Huerfano County, in which this line is located, for taxes for 1920

was fixed by the Tax Commission at $289,870.00, on which the

Power Company paid a total tax to Huerfano County of $9,-

434.73 for all purposes. Approximately one-third of all the taxes

paid by the Power Company in Huerfano County, or the sum

of $3,039.12, is prorated by the Power Company to the trans-

mission line from Mutual to Ojo.

From the tables herein given by the Commission on Page 7,

designated estimate of revenues that would be obtained and

operating costs with re-enforced copper wire, it will be noted

that after operating costs are paid there still will remain a rev-

enue of $5,174.80 per annum. These figures, of course, include

only operating costs. It will be noted also that concededly, by

the Power Company's own figures, the further investment of

this $12,221.00 in betterments will reduce the loss to the com-

pany $238.89 per month or $2,866.68 per year, and it can not.

therefore, be said that the ordering of this outlay for better-

ments on this branch would be adding an additional burden to

the consumers of the whole system.

As a general rule, when a utility has voluntarily entered a

field, as the Power Company seems to have done, and has under-

taken to serve the customers therein, it must thereafter continue

to adequately serve them, which naturally involves the furnish-

ing of all reasonably adequate facilities. A utility is not justi-

fied in enforcing a rule that all extensions or betterments will

0
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be refused where the income would not at once produce a return

on the added investment, for the reason that such an invariable

rule would retard the development of the industries of the state.

In ordering any extension into new territory the Commission

ought generally to be reasonably assured that the extension at

the outset or within a reasonable time would produce a reason-

able return on the investment. The improvement in question,

however, as the Commission has already stated, can not be re-

garded as an extension into new territory but as addition and
improvement of the facilities already extended into the terri-

tory. The Commission, therefore, has ample authority under the

law and the rulings of the various commissions to order these
improvements made at the expense of the Power Company.

However, in this particular case there are other considerations

which the Commission feels bound to consider. The evidence

shows that this line of 22.7 miles in length extends westward

Huerfano County toward or near the western limits of the

coal fields. The testimony shows that the Coal Company and

the town of La Veta (which said town affords a revenue to the

company from this line of approximately $2,200.00 per annum)

are the only two customers of the company on this line; that

there are only two other coal companies operating in this vicin-

ity, which other companies generate their own power and are

not customers of the Power Company. It is contended by the

Power Company there is no probability that it will be able to

add any other customers on this line. This seems to be an im-

portant matter to the Commission. While it is possible that

there might be in the future other companies springing up

along this line, the Commission has no way of determining this

at this time.

The Commission realizes the difficulty which utilities have at

present in selling their securities to raise additional capital. It

is, therefore, of the opinion and will so hold that the Coal Com-

pany itself shall bear its proportion of the burden of raising

the additional capital necessary in re-enforcing this line, the

same to be refunded to the said Coal Company monthly out of

the revenues received from the payment by the Coal Company
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of its monthly power bills. Upon the payment, as aforesaid, to

the Power Company of the sum herein specified, it is the opinion

of the Commission and the Commission will so order that it is

the duty of the Power Company to so improve and increase its

facilities as to furnish to the Coal Company the 300 additional

K. V. A. asked for in the petition herein, which said betterments

and improvements shall include the re-enforcement of the line

in question from Mutual to Ojo with a Number 3 copper trans-

mission line.

ORDER.

IT Is HEREBY ORDERED, That the respondent, The Trinidad

Electric Transmission Railway and Gas Company, on or before

sixty days from the date of this order, supply and furnish the

applicant, The Canon-Reliance Coal Company, on its property

at its mine at Ojo, Huerfano County, Colorado, 300 additional

K. V. A. capacity and to install, string, construct and maintain

additional facilities, including the re-enforcement of its trans-

mission line, for that purpose with a Number 3 copper wire from

Mutual to Ojo in said county; that The Canon-Reliance Coal

Company advance and deliver to said Trinidad Electric Trans-

mission Railway and Gas Company the sum of $6,110.50 for the

purpose of providing a portion of the capital for the recon-

struction of said line, the same to be returned to it as herein-

after provided; that before the commencement of the recon-

struction of said line the said Coal Company shall enter into a

contract with the said Power Company for a term of ten years,

providing for the furnishing of the said additional K. V. A.

at the legal rates now in force and on file or that may here-
after be in force and on file with this Commission; that on
the date of signing said contract the said Coal Company shall

advance to the said Power Company the said sum of $6,110.50.

IT IS FURTHER ORDERED, That the said Trinidad Electric

Transmission Railway and Gas Company and its assigns shall

refund to said Canon-Reliance Coal Company and its assigns

said sum of $6,110.50 so advanced by returning monthly to said

Coal Company 20% of each monthly bill, together with 6%

interest on balances due on said $6,110.50 for all power fur-



PUBLIC UTILITIES COMMISSION OF COLORADO 283

nished said Coal Company over and above the original 150

K. V. A. now being furnished under a contract entered into

between the Power Company and the Coal Company on No-

vember 1, 1916, which said contract and the agreement for re-
fund therein it is not the intention of the Commission by this
order to disturb.

RE DENVER, BOULDER & WESTERN RAILROAD
COMPANY.

[Application No. 12. Decision No. 490.]

Commissions--Jurisdiction—Judicial power—Circumstances occurring
subsequent to court judgment.

1. A Commission has no power to exercise the powers of a

nisi prius court to exonerate and excuse from compliance with a
judgment of the Supreme Court owing to facts and circumstances
occurring subsequent to the rendition of the judgment by that
court.

Service—Abandonment—Commission powers—Effect of court order.
2. A commission has no power to authorize a railroad to

discontinue service after the Commission has been ordered by the

Supreme Court to reverse and vacate an order permitting aban-

donment, and the company has been ordered to resume opera-

tion, although the evidence shows that between the issuance of

the original order and the order of the Supreme Court the com-

pany has sold and delivered its property, applied the proceeds

upon the first mortgage bonds, and is without funds or ability to

acquire or operate the road.

[ORDER ON SUPPLEMENTAL PETITION.]

[December 28, 1921.]

Appearances: E. E. Whitted and Bardwell, Hecox, McComb

& Strong, all of Denver, for Applicant; John R. Wolff, of Boul-

der, for Protestants.

STATEMENT.

By the Commission: This matter is before the Commission

on the supplemental petition of applicant, The Denver, Boulder

& Western Railroad Company, filed March 24, 1921.
In order that the status of the case may be readily under-

stood, as of said date, a brief resume of what has hitherto

transpired may be stated as follows:
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In November, 1917, applicant filed its petition and gave its

notice of intention to cease operation of its railroad, dismantle

the same, and withdraw from the public service on December

27, 1917, in compliance with General Order No. 16, of the Com-

mission, then in effect.

Thereafter, and on December 12, 1917, upon due notice to

all parties, a hearing was held with the result that on De-

cember 26, 1917, the Commission rendered its decision denying

the application and ordering petitioner to continue operation of

its railroad property.

On or about May 27, 1919, petitioner filed its application with

the Commission, to reopen this case and for permission to aban-

don the operation of its railroad and withdraw from the public

service.

In accordance with the practice of the Commission, due no-

tice of petitioner's said application was given to all parties in-

terested in the continued operation of applicant's railroad, with

the result that protests were filed and objections made by a

number of patrons of said railroad against the proposed aban-

donment and discontinuance of service; and, on June 6, 1919,

petitioner's said application was made the subject of hearing

before the Commission, after due and legal notice to all parties

interested. As the result of said hearing, and on July 23, 1919,

the Commission made and entered its order in said cause, in

and by which applicant petitioner was given permission to with-

draw from the public service, abandon its railroad operation,

and cease to operate on September 15, 1919, at twelve o'clock

midnight.

5 Colo. P. U. C. 742.

Subsequently, and on August 6, 1919, applicant filed its peti-

tion to modify and amend the order of July 23, 1919, so as to

permit the cessation of operation and to withdraw from the

public service as of August 6, 1919, instead of September 15,

1919, by reason of a disastrous flood or cloudburst occurring

in Boulder Canon, which said railroad traversed, on the night

of July 31, 1919. Upon due notice to all interested parties, said

matter was heard; and, on August 19, 1919, the Commission
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made and entered its order therein permitting said cessation

of operation and withdrawal from the public service as of Au-

gust 6, 1919, by reason of the damage caused by said cloud-

burst to the tracks, bridges and right-of-way of said Railroad

Company.

5 Colo. P. U. C. 788.

Thereafter protestants filed a petition for a rehearing, and

the same coming on regularly to be heard by the Commission,

the Commission entered its order, September 9, 1919, denying

a rehearing.
On October 7, 1919, protestants applied for a Writ of Review

to the Honorable the Supreme Court of the State of Colorado,

to review the decision of the Commission, which said Writ of

Review was issued by our Honorable Supreme Court on said

7th day of October, 1919, and served upon the Commission Oc-

tober 8, 1919.

Thereafter such proceedings were had in our said Honorable

Supreme Court, that on the 10th day of January, 1921, a de-

cision was rendered in the said Supreme Court, which decision

of our said Supreme Court vacated the orders of this Commis-

sion theretofore entered therein with directions; and, on March

9, 1921, a remittitur was issued out of and under the seal of

our said, Supreme Court directed to this Commission in said

cause, whereby this Commission was ordered to vacate and set

aside its orders theretofore issued therein; with directions to

the Commission to enter an order requiring the road to be op-

erated and make a fair test of its ability to earn the necessary

income to justify its further operation.

Up-to-Date Mining Co. v. Pub. Util. Comm.,

69 Colo. 309-313.

On March 14, 1921, in compliance with the mandate of our

said Honorable Supreme Court, the Commission did make and

enter its order herein, wherein and whereby the orders of this

Commission made and entered herein on July 23, 1919, and on

August 19, 1919, were vacated and set aside; and, in further

compliance with the order of our said Supreme Court, as evi-

denced by its said remittitur to this Commission, it was further
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ordered that said applicant, The Denver, Boulder & Western

Railroad Company, resume operation of its line of railroad and

to continue the operation thereof until it should have made "a

fair test of its ability to earn the necessary income to justify its

further operation."

Up-to-Date Co. v. Pub. Util. Comm., .supra.

Due and legal service was made of the order of the Com-

mission, upon said applicant railroad and its attorneys, and

upon the attorney for protestants and other parties interested

in said cause, on said 14th day of March, 1921.

On March 24, 1921, applicant filed its supplemental petition

in support of its application to abandon its railroad operation,

dispose of its property, and withdraw from the public service,

in which said supplemental petition the salient facts are alleged

as hereinabove set forth.

In and by its said supplemental petition, applicant further

alleges that after the making of said order of July 23, 1919, for

a valuable consideration, and on August 14, 1919, all the prop-

erty of every description of petitioner was sold to The Morse

Brothers' Machinery & Supply Company, a corporation, and

that said sale was made in good faith and upon reliance of the

order of the Commission permitting the cessation of operation

and withdrawal of petitioner's railroad from the public service;

and that immediately thereafter said The Morse Brothers' Ma-

chinery & Supply Company proceeded under said agreement

of sale to take possession of all the property of every character

theretofore belonging to petitioner, and proceeded to dismantle

the said property and sell and dispose of the same; that in pur-

suance thereof of said The Morse Brothers' Machinery & Sup-

ply Company had, upon the date of the filing of said supple-

mental petition, to-wit, March 24, 1921, taken up practically

all of the tracks of the petitioner, removed practically all of

the property of the petitioner, and that the same had been re-

sold by said purchaser and shipped out of the state, large por-

tions of the same going to purchasers in the Kingdom of Japan;

and that but a small portion of the property theretofore be-

longing to petitioner is now in Boulder County, State of Colo-
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rado; and that by reason thereof, in addition to the financial

inability of said railroad company to comply with said order of

said Supreme Court as conveyed by order of this Commission

on March 14, 1921, it is now a physical and potential impossi-

bility for petitioner to comply with the order of the Supreme

Court and of this Commission directing petitioner to continue

or to resume the operation of its said railroad property.

Said supplemental petition sets out somewhat at length other

reasons why the mandate of the Supreme Court, as conveyed
through the instrumental order of this Commission, should not
be obeyed, and sets forth certain paragraphs of our Public Util-
ity Ad pertaining to rehearings and the filing or giving of a
suspending or supersedeas bond, being Sections 52, 53-A and
53-C of the Public Utility Act; and then alleging that by reason

of protestants not having complied with the sections of the
Public Utility Act plead, in not giving a suspending or super-
sedeas bond to preserve the status quo of the property of peti-
tioner pending a decision in the Supreme Court upon the Writ
of Review theretofore sued out by protestants, and the alleged

fact that the property of applicant had prior thereto been dis-
posed of in good faith and, as it had a lawful right so to do,
that under these circumstances any order of this Commission

requiring petitioner to resume or attempt to resume the opera-
tion of its railroad property would deny to petitioner the pro-
tection of the law and would be in violation of the constitution
of the State of Colorado and the constitution of the United

States; and that the enforcement of such order would require
the petitioner to devote its property to the public use without
just compensation and without due process of law, contrary to
the constitution of the United States and of the State of Colorado.

Other matters are plead in the supplemental petition such as
the alleged fact that there was not and has not been since the

application for the Writ of Review and since the Supreme Court
has issued its decision thereon, any business tributary or avail-

able to said railroad to warrant its continued operation.

Petitioner, therefore, prays that this Commission, after due
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notice to all parties interested and after a hearing thereon, make

and enter its order:

First, Finding the fact to be that since such changed condi-

tions were lawfully brought about, and lawfully prevent the

enforcement of the order of this Commission of March 14, 1921,

requiring the operation of said railway;

Second, That said order of March 14, 1921, on account of said

changed conditions, be set aside and held of no effect;

Third, That the sale, disposal and dismantling of said prop-

erty of petitioner and the cessation of operation of said railroad

be found to be lawfully accomplished;

Fourth, That the Commission find and adjudge the said acts

of petitioner, since said order of July 23, 1919, in the sale of its

property to be lawful and proper;

Fifth, That petitioner be found and adjudged exonerated and,

excused, because of the alleged foregoing facts, from obedience

to said order of the Commission of March 14, 1921, whereby

applicant was required to resume the operation of its said line

of railroad.

Upon the filing of said supplemental petition, service thereof

was made upon protestants with the result that on June 3, 1921,

protestants filed what is denominated an "Answer" to said

supplemental petition. In said answer protestants admit the

facts alleged in the first ten paragraphs of said supplemental

petition; and, in answer to the eleventh and twelfth paragraphs

thereof, deny each and every allegation in said supplemental

petition contained, except that they admit the issuance of a Writ

of Review out of the Supreme Court of this state to review the

decision of this Commission in question, and aver that the dis-

mantling of said railroad property by the purchaser thereof,

The Morse Brothers' Machinery & Supply Company, was had

and done in collusion with the owners of said The Denver,

Boulder & Western Railroad Company for the purpose of de-

feating any judgment that might be obtained by protestants

in the prosecution of said Writ of Review; and that no order or

judgment permitting petitioner to abandon or cease operation,

and to withdraw from the public service, had become final;
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and that said purchasers of said property had actual notice of

the pendency of the action in the Supreme Court, and that the

purchasers of said property destroyed and tore up said railroad

deliberately and in collusion with the officers of applicant rail-

road for the purpose of defeating any judgment that might be

rendered therein by said Supreme Court.

Other matters are alleged in the answer to said Supplemental

petition which are of the same tenor and effect, except that it

is admitted by protestants that no suspending or supersedeas

bond had been applied for or given in compliance with the Pub-

lic Utility Act to preserve the status of the property in con-

troversy pending the decision of the Supreme Court on the Writ

of Review sued out by protestants; and further answering,

protestants allege that all the matters and things contained and

set forth in said supplemental petition were presented to the

Supreme Court of Colorado by petitioner in its motion for re-

hearing; and, attached to and made a part of said answer is a

copy of the motion for rehearing marked "Exhibit A," and

that on the 10th day of January, 1921, said motion for rehear-

ing was overruled and denied by our said Supreme Court and

that by reason thereof, all matters and things contained and

set forth in said supplemental petition became and is res ad-

judieata.

The prayer of the answer to the supplemental petition is that

said petition be dismissed for want of power of this Commission

to grant the relief therein prayed.

The matter was set for hearing upon the issues joined at the

hearing room of the Commission, Capitol Building, Denver,

Colorado, for Wednesday, June 8, 1921, at 10:00 o'clock A. M.,

at which time and place testimony was submitted in support

of the contentions of the respective parties to this cause. At

the conclusion of the hearing on June 8th, the matter was con-

tinued for the submission of briefs, and any further testimony

that might be desired, to a later date to be fixed by the Com-

mission. In pursuance thereof, the Commission, upon its own

motion, set the matter for further hearing on November 8, 1921,

and gave notice to all interested parties; but, by stipulation
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filed, the hearing was continued from November 8th, 1921, to

Tuesday, November 22, 1921, when the same was resumed, at

the conclusion of which, time was given for the submission of

briefs and oral argument, and the same, having now been filed

and argued, is the subject of decision.

Applicant has filed an elaborate brief in the support of its

contention that by reason of the facts and circumstances al-

leged to have occurred subsequent to the orders of the Commis-

sion in July and August, 1919, and prior to the rendition of the

judgment of the Supreme Court upon review in January, 1921,

applicant should be exonerated and excused from obedience to

the mandate of the Supreme Court to the Commission and by

the Commission transmitted to the parties to this cause. In its

brief, applicant cites numerous cases and authorities in support

of the proposition that a nisi prius court may exonerate and ex-

cuse from the effects of a judgment of the Supreme Court owing

to facts and circumstances occurring subsequent to the rendi-

tion of a judgment of reversal by the Supreme Court. With

this contention, the Commission is in full accord for the reason

that it is convinced such is the law; but the fact that is lost

sight of by applicant is that this Commission, under the power

that created it, is in nowise vested with judicial power; the

Commission, it is true, is a quasi judicial tribunal, but the act

creating it does not confer upon it the powers, responsibilities

and duties of a court. Hence, the contention of applicant that

the Commission should exercise the prerogative of a judicial

tribunal in this cause is not applicable.

It will be observed that the mandate of the Supreme Court

uses this language in its concluding sentences:

"We are, therefore, of the opinion that the Commission did

not legally pursue its authority in the making of said order.

It is, therefore, vacated and set aside; with directions to the

Commission to enter an order requiring the road to be operated,

and to make a fair test of its ability to earn a necessary income

to justify its further operation."

Up-to-Date Co. v. Pub. Util. Comm., 69 Colo. 313.

Taking that mandate upon its face, it tells the Commission
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that it did not legally pursue its authority in the making of the

order under consideration. It also tells the Commission to va-

cate and set aside said orders. It is true that the mandate goes

further and directs the Commission to enter an order requiring

the road to be operated and to make a fair test of its ability to

earn the necessary income to justify its further operation. Ap-

plicant questions the regularity and legality of that portion of

the Supreme Court mandate which directs the Commission to

order resumption of the service and further operation of the

railroad. Without presuming to determine, it may be said that

this objection might well be urged as to that portion of the

Supreme Court mandate. But that in nowise affects the power

of the Supreme Court to say what it has said, that the Com-

mission failed to regularly pursue its authority, and to order

the Commission to vacate and set aside its orders in the premises.

That, the Commission did by its order of March 14, 1921, so

that after said date the status quo is as though no order what-

ever had ever been rendered by the Commission. When the

order of July 23, 1919, and the modified order of August 19,

1919, was made and entered by this Commission, it gave the

applicant permission and authority to do said things. Upon

review regularly pursued, the Supreme Court of Colorado, the

highest tribunal in this state, directed this Commission to va-

cate and set aside those orders. It did so. Hence, as stated be-

fore, at this point matters are exactly as though the orders of

July 23, 1919, and August 19, 1919, had never been made and

entered by this Commission.

Denver Co. v. C. B. & Q. R. R. Co., 67 Colo. 155-161.

In the above ease this language appears:

"When the Court set aside the order of the Commission, that

order was thereby annulled and held for naught, and was of no

more effect than if it had never been entered. The case stood

precisely as it did before any hearing had been held or order

entered at all."

Denver Co. v. C. B. & Q. R. R. Co., supra, Page 161.

That being true, it leaves applicant with the duty to serve the

public by the operation of its railroad as though the orders of
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1919 had never been made and entered herein. Whether, how-

ever, the matters and things occurring subsequent to those orders

and prior to the rendition by the Supreme Court of its order of

reversal and vacation, applicant should be exonerated and ex-

cused from compliance therewith, this Commission determines

it has no power so to decide under the act creating it. To hold

otherwise would be to arrogate to the Commission substantially

all powers of a nisi prius court; and we are convinced, upon a

careful reading of the Public Utility Act, no sitch intention was

ever in the mind of the Legislature in creating this Commission.

From the testimony submitted to the Commission at the hear-

ings upon the issues raised by the supplemental petition and an-

swer thereto, the Commission deems it not improper, however,

to make the following findings of fact:

That the orders of this Commission entered herein July 23,

1919, and August 19, 1919, remained without supersedeas or

suspending bond throughout the period until final decision of

review thereof in the Supreme Court determined January 10,

1921;

That during said period practically all of the physical prop-

erty of applicant, The Denver, Boulder & Western Railroad

Company, was sold and disposed of and delivered into the pos-

session of The Morse Brothers' Machinery & Supply Company,

a corporation, in good faith and in reliance upon the orders of

this Commission;

That said purchaser took said property in good faith and was

a bona Me purchaser thereof;

That by reason of the purchase and sale of said property, con-

ditions affecting the physical property of said railroad were such

as that at the date of the motion for rehearing in said cause,

to-wit, January, 1921, said Railroad Company had no physical

railroad property to operate;

That said applicant Railroad Company was and, is without

funds or ability to acquire or operate what was hitherto its said

railroad;

That the purchase price of said railroad property has been

long prior hereto wholly applied upon the first mortgage bonds
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of said Railroad Company, and that by reason thereof the lien

of said first mortgage has been fully released by the trustees

thereof and the physical property of said Railroad Company

has heretofore wholly been conveyed and transferred from it

to said purchaser, The Morse Brothers' Machinery & Supply

Company.

Our Supreme Court has announced in unmistakable terms, the

duty of an inferior tribunal, or quasi-tribunal, in such cases, as

follows:

"The rule is that where the mandate of an appellate court

directs a specific judgment to be entered, the tribunal to which

such mandate is directed must yield obedience thereto. No modi-

fication of the judgment so directed by the appellate tribunal

can be made by the trial court, nor can any provision be en-

grafted upon or taken from it. * * * When a particular judg-

ment is directed by the appellate court, the lower court is not

acting of its own motion, but in obedience to the order of its

superior. What that superior says it shall do, it must do, and

that alone. * * * We directed a particular judgment, and noth-

ing is left for the trial court to do but enter it."

Galbreath v. WaErich, 48 Colo. 127.

Denver Co. v. C. B. & Q. R. R. Co., 67 Colo. 158-159.

For the reasons given, the Commission concludes it has no

jurisdiction to act in the premises, and said supplemental peti-

tion will be dismissed.

ORDER.

Jr IS THEREFORE ORDERED, That the prayer of applicant's sup-

plemental petition be, and the same is, hereby denied; and,

IT IS FURTHER ORDERED, That said supplemental petition be,

and the same is, hereby dismissed.
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RE TRINIDAD ELECTRIC TRANSMISSION

RAILWAY & GAS COMPANY.

[Application No. 152. Decision No. 512.]

Service--Abandomnent--Return—Reasonableness as a whole.

1. The return from each branch or class of a public utility

company's business must be considered separately for the pur-

pose of determining whether service should be discontinued,

rather than the return from the business as a whole.

Service—Effect of contract---Power of state.

2. Franchise obligations requiring a street railway to con-

tinue service are made subject to the power of the state to regu-

late and are, therefore, entirely irrelevant and immaterial in a

proceeding to determine whether abandonment of service should

be permitted.

[February 8, 1922.]

Appearances: E. E. Whitted, of Denver, and James MeeKough,

of Trinidad, for Applicant; Frank H. Hall for City of Trinidad

and the Trinidad-Las Animas County Chamber of Commerce;

Senator S. W. De Busk, of Trinidad, for himself and others

similarly situated; H. L. Anderson, of Trinidad, for himself

and other residents and property owners of West Main Street,

Protestants.

STATEMENT.

By the Commission: This matter is before the Commission

upon a petition of applicant, The Trinidad Electric Transmis-

sion Railway and Gas Company, filed November 17, 1921, where-

by applicant seeks permission of the Commission to abandon cer-

tain portions of its existing street railway system in the City

of Trinidad, Colorado.

The petition alleges, in addition to the incorporate capacity

of applicant, that it has operated and is now operating a street

railway system in the said City of Trinidad along San Juan

Street from Pine Street to Baca Street; Baca Street from San

Juan Street to Arizona Avenue; Arizona Avenue from Pine

Street to Baca Street; Baca Street from Arizona Avenue to

San Pedro Street; San Pedro Street from Baca Street to race

track and fair grounds and city limits, and on Stonewall Av-

enue from San Juan Street to applicant's bridge across the



•

PUBLIC UTILITIES COMMISSION OF COLORADO 295

Las Animas River, thence over said bridge to intersection on
Main and Water Streets; Main Street from Water Street to
Beach Street; Animas Street from Main Street to Fourth

Street, and on Grant Avenue from Fourth Street to Monroe

Street.

Attached to the petition and made a part thereof is a map
or plat of the City of Trinidad, upon which is shown the loca-
tion of the lines of street railway and the location of those por-
tions or part of said line which applicant desires to abandon,
which are indicated by blue lines, and that part which is de-
sired not to abandon is indicated by red lines on said map. It
appears therefrom that those portions of said street railway line
desired to be abandoned, under the allegations of the petition,

embrace all the street railway lines within the City of Trinidad

except the following: From the city limits at the southwesterly

corner of said City of Trinidad where the interurban line of

said applicant enters the City of Trinidad from Sopris and

Starkville, paralleling the right-of-way of the Santa Fe and

Colorado and Southern Railways to San Juan Street, thence on

San Juan Street to Pine Street, thence on Pine Street to Com-

mercial Street, thence on Commercial Street to Main Street,

thence west on Main Street to Ash Street, and from the inter-

section of Commercial and Main Streets east on Main Street to

Beach Street.

At the hearing, however, by agreement made a part of the

record, it was agreed between applicant and protestants inter-

ested, including the city, that that portion of the line extending

west on Main Street from the intersection of Commercial Street

with Main Street to Ash Street would be abandoned, and in

lieu thereof applicant would operate its cars from the inter-

section of Commercial Street with Main Street, east on Main

Street to Water Street, so that the petition for abandonment will

be considered as being modified to that extent.

The applicant company operates, as above indicated, an in-

terurban electric street railway from the coal camps of Sopris

and Starkville, some miles distant from Trinidad, and the opera-

tion desired to be continued is merely such operation as is af-
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forded by said interurban service; so that if the abandonment

of the strictly urban or city lines is permitted, the only street

car service that will thereafter be maintained by applicant is

such as is afforded by the interurban lines entering the city from

the coal camps, and such method of operation would be that the

cars entering the city from the city limits on the route above de-

scribed would end at the intersection of Main and Water Streets,

and to traverse in returning to the coal camps the same route

as was traversed in entering the city to the point of termination

at Main and Water Streets.

The applicant bases its request for permission to abandon upon

the ground set forth in the fifth paragraph, as amended, of the

petition, that it is impracticable for it to continue operating the

portions of its lines indicated in blue on the map, and that the

maintenance and operation of said portion of its lines or sys-

tem is a useless expense and far exceeds the revenue derived

therefrom and is an economic loss; and that there is no demand

for the service now, nor will there be in the future such demand

as will be sufficient to pay operating expenses or justify a con-

tinuance of the operation of said lines.

In the sixth and last paragraph of the petition applicant al-

leges that it is practicable for it to use the lines shown in red

on the map, and hereinbefore outlined, to bring its interurban

ears into the city over these lines, and that it may perhaps con-

tinue local or interurban service over these lines to serve the

public.

Upon the filing of the petition, service thereof was made upon

the City of Trinidad and upon its Chamber of Commerce, with

the result that on December 5, 1921, The Trinidad-Las Animas

County Chamber of Commerce filed its answer to the petition,

wherein, in addition to the allegation of its capacity as an as-

sociation of the citizens residing in the City of Trinidad organ-

ized to promote the welfare of the people of the city and of Las

Animas County, admits the allegations of the first four para-

graphs of the application, denies the allegation in paragraph five,

admits the allegation in paragraph six, but denies that the city
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will, in any way, be benefited by running interurban cars into

the city over said lines.

For further and separate defense it is alleged that the appli-

cant owns and operates a street railway line within the city,

and in addition thereto and as a part of its street railway sys-

tem it owns and operates interurban lines extending from said

city to outlying towns and mining camps; that said street rail-

way system in its entirety consists of two separate branches or

lines, an urban line accommodating the citizens of the City of

Trinidad, and an interurban line accommodating the residents

of outlying towns and mining camps, and that each of said lines

caters to a separate and distinct group of patrons.

It is further alleged that the interurban line serves the pa-

trons along its route at hourly intervals, while the urban or city

cars run on a twenty-minute schedule for the accommodation

of its city patrons; and that the abandonment of said lines, as

prayed for, would mean the abandonment of the entire urban

or city lines within the City of Trinidad, and that the retention

of the interurban line can in no way serve the patrons of the

lines asked to be abandoned.

In the fourth and concluding paragraph of said separate de-

fense it is alleged that said street railway system, and particu-

larly that part thereof sought to be abandoned, has become a

necessity to accommodate the people of the City of Trinidad,

and the discontinuance of operation of any portion or branch

thereof will cause great inconvenience and hardship upon the

inhabitants of said city. 'Wherefore, respondent prays that the

application of the petitioner be denied.

The City of Trinidad, though having been served with a copy

of the petition, made no answer thereto.

Upon due notice given to all parties interested, including the

City of Trinidad, the matter was set for hearing before the

Commission on Monday, January 9, 1922, 9:30 o'clock A. M., at

the City Hall in the City of Trinidad, Colorado, upon which

date the same was duly heard.

At the conclusion of the hearing, time and ten days was given
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applicant to file its brief from the completion of the transcript,

and time and ten days given protestant, The Trinidad-Las Ani-

mas County Chamber of Commerce, to file its brief from the

date of the reception of a copy of the brief of applicant.

Applicant duly filed its brief herein on January 30, 1922, and

a copy of same was served upon protestant Chamber of Com-

merce, who, on February 1, 1922, by its letter of advice dated

January 31, 1922, notified the Commission that neither the City

of Trinidad nor the Las Animas County Chamber of Commerce

would file a brief in the above matter, and were willing that the

matter should be decided on the record as made.

In May, 1920, the above applicant applied to this Commission

for authority to abandon a portion of its street railway service

in the City of Trinidad on Pine Street from San Juan Street

to Commercial Street, a distance. of approximately five blocks.

Upon a hearing of that case and in September, 1920, the Com-

mission rendered its decision denying the application on the prin-

ciple that has frequently heretofore been announced by this and

other commissions, that before a public utility may abandon its

service it may be permitted to do so only when the carrier proves

to the Commission that, after a fair trial under an increase in

rates as permitted by the Commission commensurate with the

value of the service, the same will not increase the revenue of

the utility sufficiently to meet its legitimate operating expenses;

and permission was therein given for an increase in fares to a

seven-cent fare. Hence, it will be seen that the line has been

operating under a seven-cent fare from September, 1920, until

the date of the hearing in January, 1922, a period of about six-

teen months.

Applicant submitted a statement of its gross operating rev-

enues and operating expenses for the years 1914 to and includ-

ing eleven months of the year 1921, marked applicant's "Ex-

hibit 1," which did not include anything for interest or de-

preciation and shows the .net operating revenue as follows:
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Gross

Operating Operating Net Operating

Year Revenue Expenses Revenue

1914  $38,402.59 $33,121.45 $ 5,281.14

1915  32,068.92 35,366.33 3,297.41*

1916  41,773.51 56,626.09 14,852.58*

1917  49,881.03 59,677.15 9,866.12*

1918  51,333.43 60,874.45 9,541.02*

1919  50,670.20 59,660.77 8,990.57*

1920  60,363.83 64,877.67 4,513.84*

1921 (11 months) 42,550.25 55,962.01 13,411.76*

Asterisk (*) denotes deficit.

From the above exhibit it will be observed that the entire sys-
tem suffered a deficit in each of the above years save 1914, and
that although an increased fare was allowed and charged from
September, 1920, throughout the period subsequent to that time
to include eleven months of 1921, the deficit was more apparent,
and this, without any inclusion of interest on capital invested
or any amount by way of depreciation. In other words, for the
period 1915 to and including eleven months of 1921, there was

a total loss of approximately $60,000 in operating expenses alone

on the entire street railway system.

The system of applicant, for purposes of hearing, was desig-

nated in three parts or divisions; viz, the line running to the

Country Club and Animas Street, the Baca Street line and the

Interurban or Camp lines; and, as shown by applicant's "Ex-

hibit 2," during the period 1919 and 1920 and eleven months of

1921, the Country Club and Animas Street line suffered a loss

of $23,312.73, the Baca Street line suffered a loss during the
same period of $17,422.67, while the Interurban or Camp lines

during the same period show a net gain of $13,720.23. By the

same exhibit it is shown that the net per cent of revenue derived

and the number of passengers carried by the three divisions was

as follows:

COUNTRY CLUB AND ANIMAS STREET LINE.

Net Per Cent Number of

Year Revenue Passengers Carried

1919  10 101,988

1920  11 103,681

1921 (11 months) 11 74,579
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BACA STREET LINE.

Net Per Cent Number of

Year Revenue Passengers Carried

1919  16 134,594

1920  16 144,273

1921 (11 months) 14 94.415

INTERURBAN OR CAMP LINES.

Net Per Cent Number of

Year Revenue Passengers Carried

1919  74 535,530

1920  73 582,658

1921 (11 months) 75 417,915

From applicant's "Exhibit 2," as above shown, it is observed

that the strictly urban lines of the system contributed a small

net per cent of revenue as compared with the net per cent of

revenue derived from the operation of the Interurban or Camp

lines; and that, comparatively, the patronage of the city lines

was not sufficient during the period mentioned to overcome the

cost of operating the same, while the only branch of the system

that did pay its way during the period mentioned was the Inter-

urban or Camp lines; and this, despite the fact that for almost

half of the period of 1920 and eleven months of 1921 an in-

creased fare was in effect.

By applicant's "Exhibit 3," it is shown that during the pe-

riod 1914 to and including the first eleven months of 1921, the

gross earnings, per capita, on the entire system never exceeded

4.25 per cent, which was for the eleven months of 1921, while

the average for the period 1914 to 1919, inclusive, was approxi-

mately 2.5 per cent.

Other exhibits were introduced by applicant which uniformly

show that during the periods mentioned therein from 1914 to

and including the first eleven months of 1921, the operation of

the street car system, as a whole, has been conducted at a loss,

except when the exhibit shows the segregation of the urban and

interurban lines, these interurban lines have been operated at a

profit, but not at such profit as by any means would overcome

the losses from operation of the strictly city or urban lines.

The protestants sought to defeat applicant's petition for the

right to abandon the portions of its system hereinabove desig-
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nated almost entirely upon two grounds. First, that the appli-

cant being also engaged in the furnishing of electrical energy to

the citizens and inhabitants of the City of Trinidad and its en-

virons for commercial, domestic and power purposes, and also
in the furnishing of gas to the citizens of Trinidad, that the

operation of the entire business of the company should be taken

into consideration in this proceeding. So that if the entire opera-
tion of the company in all its departments shows a gain, the

street car system should not be permitted to be abandoned.
Second, that by virtue of the original contracts and franchises
granted to the predecessors of applicant and in turn assigned

to and being used and enjoyed by applicant, there was a con-
tractual duty or obligation resting upon applicant to continue

to serve the City of Trinidad with street car service until the
expiration of such franchise period.

With reference to the first contention, it has been decided by

this Commission in several instances, the last of which was in

September, 1920, where applicant sought to abandon its Pine

Street line of railway only and was denied, that when a utility

operates distinctive classes of service each branch or class of

its business must be considered separately for purposes of rate-

making or discontinuance of service. This is a general rule and

has been pronounced by the courts and commissions throughout

the country, including the United States Supreme Court.

In re Trinidad E. T. R. & G. Co., P. U. R. 1920 F 707.

In re D. B. & W. Ry. Co. v. Pub. Util. Comm.,

P. U. R. 1921 B 607.

In re D. B. & W. By. Co., 5 Colo. P. U. C. 54, 742.

Brooks-Scanlon v. Ry. Comm., 251 U. S. 396.

The reason of the rule is quite obvious. A gas user ought not

to be required to maintain an electric light service nor an elec-

tric light service a street railway service. The users of each

utility must support it whether it be owned by one entity or by

three distinct entities. If, in Trinidad, three different utilities

entirely distinct from each other were operating a street rail-

way, a gas plant and an electrical utility, no one would even

suggest that the street railway utility should contribute from
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its earnings anything toward the operation of the gas or elec-

trical utility, nor in such case would one suggest the contribu-

tion by the electrical or gas utility of any amount to the street

railway utility. The mere fact that the three distinctive classes

of service are owned and operated by one person or corporation

in nowise changes the principle that each operation must stand

or fall by its own patronage.

Under this rule, therefore, no testimony or evidence was re-

ceived as to the gas or electric operations of the applicant com-

pany as being relevant and material to the subject matter of the

inquiry under consideration.

With reference to the second contention. While it may be true

that there was an understanding or agreement entered into by

the promoters of the original street railway lines, now owned and

being operated by applicant company, with the citizens and in-

habitants of Trinidad that such operation should be continued

for a term of years, and that on the faith of such agreement

the franchises were granted and perhaps even contributions of

money or property may have been made to the original con-

struction company, this was done, if done at all, long prior to

the period of regulation by the state through its agency, and it

is uniformly held that a contract or franchise granted is entered

into or given in contemplation and subject to the power of the

state to regulate at such time as that agency shall have been

called into existence.

Denver and South Platte Railway Co. v. Englewood,

62 Colo. 229; 161 Pac., 151 P. U. R. 1916 E 134.

The above case was carried to the Supreme Court of the United

States by the City of Englewood, wherein the decision of the Su-

preme Court of Colorado was affirmed.

Under the rule of law thus announced, such an agreement or

understanding as made and entered into would be entirely irrele-

vant and immaterial in this proceeding.

It is with a sense of reluctance that the Commission feels it

necessary, under the showing made in this case, to grant the

relief asked for by applicant, for it undoubtedly will entail a

hardship and inconvenience upon many of the people of Trini-
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dad to be deprived of a street car service that has been so long

enjoyed by them; but in obedience to its duty, as it understands

the law as applied to the facts in this cause, the Commission will

allow the abandonment of the particular portions of said street
car system as above and hereinafter set forth.

The Commission finds that the operating revenue of applicant
derived from its city or urban lines is, and has been under an
increased fare, grossly inadequate to meet the operating expenses
thereof during the period embraced within the testimony sub-
mitted in this cause, 1914 to and including the first eleven
months of 1921.

It further finds that, as a matter of law, the prayer of appli-

cant's petition should be granted, save as the same was modified

by agreement of parties in interest at the hearing as shown by
the record.

ORDER.

IT IS THEREFORE ORDERED, That applicant, The Trinidad Elec-

tric Transmission Railway and Gas Company, be, and it is hereby

authorized and permitted to abandon all service over its lines

of track designated as follows, to-wit: On San Juan Street from

Pine Street to Baca Street; on Baca Street from San Juan Street
to Arizona Avenue; on Arizona Avenue from Baca Street to

Pine Street; on Main Street from Commercial Street to Ash

Street; on Animas Street from Main Street to the intersection

with Animas street and Grant Avenue; and on Grant Avenue

from said intersection to Monroe Street; on Water Street from

Main Street to Stonewall Avenue; on Stonewall Avenue from

the intersection of the Water Street line to San Juan Street; and

on Baca Street from Arizona Avenue to San Pedro Street; and

on San Pedro Street to the end of the line at or near the race

track and fair grounds.

IT Is FURTHER ORDERED, That such permission to abandon said

portions of its street railway lines may be exercised by said

applicant upon the giving of thirty days notice to its patrons

through the public press of the City of Trinidad of its inten-

tion so to do.
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RE RALPH McGLOCHLIN.

[Application No. 134. Decision No. 5181

Certificate of convenience and necessity—Automobiles—Competition—

Damage to highways.

A certificate for the operation of an automobile passenger-

freight line should be refused when it appears that existing rail-

road service adequately meets public need, especially so in view

of the fact that motor busses or trucks cause damage to roads

far in excess of the damage caused by private cars and do not

contribute a due proportion to the cost of highway construction

and maintenance.

[March 8, 19221

Appearances: For the Applicant, Leroy J. Williams; for

The Denver and Rio Grande Western Railroad Company, Thomas

R. Woodrow.

STATEMENT.

By the Commission: The application herein was filed with

this Commission April 25, 1921, and was set down for hearing

and was heard in the hearing room at the State Capitol, Denver,

Colorado, Thursday, January 19, 1922.

Alexander R. Baldwin, receiver of the property of The Den-

ver and Rio Grande Western Railroad Company, by his attor-

neys, E. N. Clark and Thomas R. Woodrow, filed May 10, 1921,

protest on behalf of the railroad company against the granting

of a certificate under this application. Since the filing of the

protest, the Receiver has been discharged and the railroad has

passed into the hands of The Denver and Rio Grande Western

Railroad Company.

The applicant, Ralph McGlochlin, asks that the Commission

grant him a certificate of convenience and necessity for the

establishment and operation of an automobile passenger line be-

tween Glenwood Springs and State Bridge, via Wolcott, all of

which points are within the confines of Garfield and Eagle coun-

ties, Colorado. The proposed line, starting at Glenwood Springs,

would run over the state highway through Garfield County, to

the county line in Eagle County, thence through Eagle County

through the towns of Dotsero, Gypsum, Eagle and Wolcott, and
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terminate at State Bridge, Colorado, on the Denver and Salt

Lake Railroad.

More than $600,000.00 has been expended on about fifteen miles

of state highway through the canon, along the Colorado River,

east of Glenwood Springs. It forms an important link in the

highways between eastern Colorado and Utah and California and

for scenic beauty is unsurpassed in the western country.

It was brought out at this hearing that the petitioner intended
to limit the operation of his auto busses to only four months in
the year, namely, June, July, August and September, when he
could operate at the minimum of expense and maximum of profit.

This service is claimed to be not only a convenience but a
necessity as well. Obviously when roads are muddy in spring

and fall and also when deep snows have to be contended with

by the traveling public in winter, it is at these times, if ever,
when passenger conveyances become not only a convenience but
an absolute necessity as well. Right at this time is when this

applicant proposes to ceaset to function as a common carrier,

which leads this Commission to the conclusion that this certifi-

cate is sought not so much to meet the convenience and neces-

sities of the traveling public as it is for private gain.

This hearing brought out the fact that this railroad company

actually loses money on its through 'travel, while the profitable

haul comes from its local passenger travel. Even at this, the

fare by rail from Wolcott to Glenwood Springs is only $2.22,

while the applicant proposes to charge $3.00, by auto bus, be-

tween the same points.

One of the important reasons alleged for a certificate, by this

applicant, was the fact that No. 1, the "Scenic Limited" of the

Denver and Rio Grande Western, did not stop at Wolcott, thus

compelling passengers coming over from State Bridge and bound

westward to remain over night at Wolcott and pay hotel bills.

February 28, 1922, the railroad company issued an order, effec-

tive at once, that train No. 1 will stop on flag at Wolcott for pas-

sengers, so that this feature of the argument for a certificate has

been eliminated.

The evidence introduced in this case shows that the railroads
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in Colorado paid in 1921 state road taxes aggregating $159,-

875.42. Of this amount The Denver and Rio Grande Western

Railroad contributed for roads for the 1921 period, $45,207.12.

In 1921 this road paid in taxes in Eagle County $61,240.09, and

of this amount The Denver and Rio Grande Western contributed

to the county road tax of said Eagle County, $16,709.89.

The testimony also shows that The Denver and Rio Grande

Western Railroad Company paid Garfield County in 1921 taxes

to the amount of $92,656.85, and of this amount $21,314.05 was

for the upkeep and construction of roads.

The vehicle registration report of Colorado, compiled by the

Secretary of State, for 1921, shows that Eagle County had seven

trucks and paid in revenue to the state the sum of $54.25. Also,

that Garfield County had sixty-one trucks and paid into the

state treasury $765.02, or a total for the two counties of only

$819.27 for the use of the state and county highways that the

trucks use, while the Denver and Rio Grande Western Railroad

had to pay in the same two counties, for the same period, more

than forty-six times as much, or $38.023.94 for roads they do not

use at all.

As to the adequacy of service for the town of Wolcott, we

find No. 16 eastbound Denver and Rio Grande Western train

makes a regular stop at Wolcott at 6:06 P. M. No. 4, also east-

bound, stops on flag at 11 :59 P. M., while No. 2 eastbound at

7:55 A. M., stops on flag to discharge passengers from Glenwood

Springs and points west. There is also a freight train, No. 94,

eastbound daily, excepting Sunday, that picks up and discharges

passengers at all stations between Glenwood Springs and Wolcott,

Westbound No. 15 stops on flag at Wolcott at 9 :28 A. M. to

pick up passengers for Eagle, Gypsum, Glenwood Springs and

other intermediate points as far as Grand Junction. No. 3 west-

bound has a flag stop at Wolcott at 4 :36 A. M., and has a regu-

lar stop at Eagle and a flag stop at Gypsum and a regular stop

at Glenwood Springs and all other points of considerable impor-

tance as far as Grand Junction. No. 1, the Scenic Limited, also

stops on flag at Wolcott at 8:45 P. M., thus taking care of pas-

sengers from State Bridge, whose destination is westward on
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The Denver and Rio Grande Western. In addition to the afore-

said service, freight train No. 93 leaving Wolcott daily, except-

ing Sunday, at 1:38 P. M., picks up and discharges passengers

at all stations westward and arrives in Glenwood Springs at

5:20 P. M.

Taking into consideration the size of the town of Wolcott and
the fact that the traveling public have access to three trains in
each direction on Sunday and that there are four available
trains both east and west every other day in the year, it would
seem that there is no need for additional passenger service be-
tween Glenwood Springs and Wolcott. In fact, we believe these
people are far better off than those of many more populous com-
munities in not only this but other states as well. A reflex of
the conditions is found in the fact that the total ticket sales from
Wolcott to all points west, including Glenwood Springs, for
1921, amounted to only $664.77.

The record in this case shows The Denver and Rio Grande
Western, in 1921, paid in Garfield and Eagle counties taxes
totaling $153,896.94, and that over $38,000.00 went into the road
fund of these counties. Viewing this whole matter from the point
of present adequacy of transportation facilities and in the light.
of a decent regard for the rights of others, it would seem un-

equitable and unjust that the vast sums wrung from the rail-

roads, especially in the shape of road taxes, should be used to
provide means to encompass their own destruction.

Looking at all the facts in this case, it would seem manifestly

unfair for this Commission to grant a certificate to this applicant

that he may skim off the cream of the passenger traffic during

the summer months and then leave the railroad to battle with

the elements during the balance of the year when railroad oper-

ations are a heavier financial burden and passenger travel is ex-

ceedingly light.

But leave the railroad entirely out of the case and view it only

from the standpoint of the farmer and city home owner. They

pay a very large proportion of taxes assessed for highway con-

struction and maintenance. Some of them own and operate

automobiles and some do not. If they do, the damage to roads
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from the occasional operation of their light, pneumatic tired cars

is practically negligible. They seldom use the roads under

weather conditions such that their use is destructive, while at

certain seasons the heavily loaded freight and passenger trucks

plough back and forth making great furrows in the roads re-

gardless both of conditions and consequences. Under weather

conditions producing softened roadbeds, the passage of a single

heavily loaded truck will do greater damage to a highway than

would the passage of hundreds of ordinary cars. The farmer

and the city home owner pays the bill and the 136,336 passenger

car owners of the State are grievously wronged.

Public convenience and necessity, by which must be under-

stood the convenience and necessity of the people at large as

contra-distinguished from the convenience and necessity of a

very small number of persons who seek to derive a profit from

the farmers' and home owners' investment in roads, never con-

templated that the truck driver should destroy that, to the cost

of construction of which he contributed little or nothing, or that

he should reap where he had not sown.

When the taxing laws of this State are so amended that the

truck driver operating over state highways shall contribute his

due proportion to the cost of construction and maintenance of

our highways, then, and not until then, can this Commission re-

gard his use, under proper conditions and restrictions, of a

great and tremendously expensive public facility as of equal dig-

nity and equal benefit to the people with the moderate use there-

of by the ordinary taxpayer.

Viewing this case in all its aspects, this Commission finds there

is no existing necessity for an auto bus passenger line between

Glenwood Springs and Wolcott. It also finds that the service

furnished by The Denver and Rio Grande Western Railroad

Company between Glenwood Springs and Wolcott is fully ade-

quate to meet the reasonable necessities of the traveling public

during the entire year.

The Colorado Public Utilities Act limits the Commission's

authority over the issuance of certificates of convenience and

necessity to automobiles in competition with railroads. As there
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is no such competition between Wolcott and State Bridge, the

Commission holds it has no authority over this part of the route.

For the aforesaid reasons, this Commission will deny the

prayer of the applicant for a certificate for that part of the pro-

posed route between Wolcott and Glenwood Springs on the

grounds that there is no necessity shown to exist for snch auto-

mobile passenger line.

ORDER.

IT Is THEREFORE ORDERED, That the application of Ralph Mc-

G-lochlin for a certificate of convenience and necessity for the

operation of an automobile passenger line between Glenwood

Springs and State Bridge, Colorado, be, and the same is, hereby

denied over any and all that portion of the proposed route be-

tween Glenwood Springs and Wolcott, Colorado.

RE COLORADO POWER COMPANY.

[Investigation and Suspension Docket No. 40. Decision No. 5271

Procedure—llemurrer—linheard—Considered overruled.
1. A rate case may properly proceed without disposing of a

demurrer interposed by one of the parties, since under the Colo-

rado Code, a demurrer not being heard is thereby deemed to have

been overruled.

Constitutional law—Impairment of contract—Commission powers—
Rates.

2. A change in contract rates made by the state through a
Commission in its regulatory capacity is not in violation of the

Constitution of the State of Colorado or of the United States.

Rates—Powers of Conunission—Home rule cities—Wholesale supply
contract.

3. The Commission has jurisdiction over a rate contract for

power supplied to a company distributing power in a home rule

city when the energy is received in a substation outside of the city.

Valuation—Reproduction cost—Average prices.
4. A Commission appraisal of the property of a power com-

pany was based on normal cost of reproduction new, with con-

sideration as to the periods of construction, and reflecting aver-

age costs over those periods, so that the cost used was neither the

highest nor the lowest but included these in the average when-

ever available, so-called war prices being given consideration only

as they entered into averages or influenced the general trend of

labor and material cost.
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Valuation—Reorganization or purchase price cost.

6. The fair value of a power company's property which has

been constructed by different companies at different periods

ought not to be determined at the reorganization or purchase

price cost.

Rates—Electricity—Firm power—Dump power.

6. Power furnished continuously to large consumers causing

the principal system peaks which were simultaneous with other

peaks, and causing a wider variation of load than any other con-

sumers, was held to be "firm power" although sold at "dump

power" rates because of inability to dispose of the entire product

of an overbuilt system at regular rates.

Valuation—Segregation of non-paying property—Electricity—Dump

power service.

7. The property of a power company which, on account of

over-development, is obliged to sell energy which is in fact "firm

power" at "dump power" prices should be apportioned between

the firm power users and the dump power users for the purpose

of fixing of "firm power" rates, when the company is unable to

dispose of the surplus energy at the regular rate.

Apportionment—Electric property—Firm power and dump power users.

8. A transmission line used jointly by "firm" and so-called

"dump power" consumers was allocated on the basis of the rela-

tive traffic over the lines, and a percentage ratio as between firm

power use and the total use of the line was thereby determined.

Return—Operating expenses—Income tax.

9. Income tax is not properly chargeable as an operating

expense.

Valuation—Going concern value—Attachment of business.

10. A utility plant which has an established business at-

tached is more valuable than one without business and should be

allowed a reasonable amount for going concern value.

[April 19, 1922.1

Appearances: William V. Hodges and D. Edgar Wilson, of

Denver, for Applicant, The Colorado Power Company; Lee &

Shaw, of Fort Collins, for The Western Light and Power Com-

pany; Dubbs & Vidal, of Denver, for American Smelting and

Refining Company and The Yak Mining, Milling and Tunnel Com-

pany; Warwick M. Downing, of Denver, for The Tonopah Placers

Company and The Wellington Mines Company; Whitehead &

Vogl, of Denver, for The Big Five Mining Company; Barney L.

Whatley, of Denver, for The Down Town Mines Company, The

Ibex Mining Company, The Western Zinc Concentrating Com-

Aft
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pany, Cramer and Company, John Cortellini, The Garbut Leasing

Company, Izard, Mikado and Burns Leases, Robert E. Lee Lease,

Kanawah Gold Mining Company, Iron-Silver Mining Company,
The Royal Tiger Mines Company, W. F. Page, W. E. Bowden,
The Ferro-Alloy Company, Board of Mines and Commerce of
Georgetown, Colorado, The Colorado Central Mines Company,
the Leadville Chamber of Commerce and The Bureau of Mines
and Commerce of Idaho Springs, Colorado; George E. Collins,
of Denver, for the Colorado Metal Mining Association; H. 0.
Andrew, of Boulder, for The L. A. Ewing Company; John R.
Wolf, of Boulder, for The Up-to-Date Mining Company; H. F.
Lampshire, of Silver Plume, Colorado, for the Board of Mines
and Trade, Silver Plume; E. S. Stewart for the Argo Tunnel,
Idaho Springs, Colorado; F. L. Palmquist for the Wahsatch-

Colorado Mining Company of Silver Plume; H. S. Noble for
The Western Zinc Oxide Company of Leadville, Colorado; 0. J.
Duffield for The Gilpin County Metal Mining Association, Cen-
tral City, Colorado; John W. Green for the Board of County
Commissioners, Georgetown, Colorado; Robert F. Lafferty for

The Derry Ranch Gold Dredging Company, Leadville, Colo-

rado; G. C. Randall for The Griffin Mining Company, Leadville,

Colorado; Ike L. Jones for the Jones Lease, Leadville, Colorado;

J. C. Jensen for The Gilpin County Chapter of the Colorado

Metal Miners' Association; E. Stenger for The Denver City

Tramway Company; Charles H. Haines, of Denver, for himself

and associates; The Carbondale Light and Power Company of

Carbondale, Colorado; B. A. Holly, of Georgetown, Colorado,

protestants; Bardwell, Hecox, McComb & Strong, of Denver, for

protestant, Denver Gas and Electric Light Company, appearing

specially.

STATEMENT.

By the Commission: On December 20, 1919, the above named

applicant, The Colorado Power Company, filed with the Com-

mission certain schedules and increases it proposed in power

rates, which it designated as being First Revised Sheets Nos. 2,

3 and 4 to Colo. P. U. C. No. 11 and First Revised Sheet No. 2

to Coln. P. U. C. No. 12 and First Revised Sheet No. 3 to Colo.
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P. U. C. No. 12; and special power agreements with The Carbon-

dale Light and Power Company, The Denver City Tramway

Company, Tungsten Products Company, The Iron Mountain

Alloy Company, The Ferro-Alloy Company (electro-chemical

and electro-metallurgical plants), The Gilpin County Light,

Heat and Power Company, The Summit County Power Com-

pany, The Summit County Power Company and The Tonopah

Placers Company jointly, The Yak Mining, Milling and Tunnel

Company, The Down Town Mines Company, The American

Smelting and Refining Company, U. S. Rare Minerals Company;

and cancellation of special power agreements with The French

Gulch Dredging Company and The Derry Ranch Gold Dredg-

ing Company.

The above filings were, by orders of the Commission, sus-

pended until November 17, 1920, under the provisions of Section

48 of the Public Utilities Act.

Notice of such filings having been given to the power users of

said Company, numerous protests were filed against the increase

of rates proposed in said application.

On January 21, 1920, the Commission issued its order, directed

to applicant, wherein it was ordered that said applicant Power

Company make for the Commission, under the direction and

supervision of the Commission's Electrical Engineer, a full and

complete inventory and appraisal as of January 1, 1920, of the

physical properties of the Company located within Colorado;

and that applicant place its books, records and accounts at the

disposal of the Commission's statistician, for the purpose of en-

abling the Commission to arrive at a full and correct determina-

tion of all questions relating to an investigation of the property

and finances of applicant Company.

On October 6, 1920, the applicant Power Company filed its

petition, with schedules attached thereto, covering the power

rates above mentioned in the nature of a supplemental applica-

tion for further increased power rates to be considered at the

time of hearing its application for increase in rates, upon the

ground that such further increases as were designated in said

supplemental petition were necessary to yield applicant Power
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Company a fair return on the value of its property in use and
useful devoted to the service of the public. Up to this time the

inventory and appraisal ordered to be filed had not yet been com-

plted nor filed with the Commission by the applicant Company.

Upon notice being given to protestants of the filing of said
supplemental petition, there was filed with the Commission on

October 16, 1920, by the attorney representing a large number
of protestants, a motion to dismiss said application on the
ground that under Section 48 of the Public Utilities Act, the
Commission had no power or jurisdiction to order a further sus-

pension of such increase of rates beyond November 17, 1920, as

designated in the order of suspension of May 15, 1920, for the

reason that said Section 48 provided for no further orders of
suspension than would be included in the total period of ten
months, and that said ten months' period would expire on
November 17, 1920, and that the effect of allowing said appli-
cation to stand might be that the same would become effective
automatically without the sanction or approval of this Commis-
sion.

The motion of protestants to disniiss said application VMS
heard by the Commission at its Hearing Room on November 4,

1920, due notice being given to all parties, with the result that
without deciding the point involved the Commission made and
entered its order on November 9, 1920, permanently suspend-
ing the above schedules filed December 20, 1919, and those sup-
plemental thereto filed October 6, 1920, and all schedules, rates
and applications involved herein; but with leave to applicant
Power Company to file its amended schedule of proposed in-
crease of power rates forthwith under the same title and number
as the original cause bears, Investigation and Suspension Docket
No. 40.

Thereafter and on November 10, 1920, applicant Power Com-
pany filed new schedules, summaries of Special Power Agree-
ments and cancellations of special rates in compliance with leave
as given in the order of November 9, 1920, which said schedules
of agreements and cancellations, which were to become effective
under the statute on December 10, 1920, are as follows:

1
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Sch,edules.

P. U. C. Colo. No. 11, Third Revised Sheet No. 2, cancelling

Second Revised Sheet No. 2.

P. U. C. Colo. No. 11, Second Revised Sheet No. 3, cancelling

First Revised Sheet No. 3.

P. U. C. Colo. No. 11, Second Revised Sheet No. 4, cancelling

First Revised Sheet No. 4.

P. U. C. Colo. No. 12, Third Revised Sheet No. 2, cancelling

Second Revised Sheet No. 2.
P. U. C. Colo. No. 12, Third Revised Sheet No. 3, cancelling

Second Revised Sheet No. 3.

Special Power Agreements With:

The Summit County Power Company.

The Ferro-Alloy Company.

The Yak Mining, Milling and Tunnel Company.

The Tungsten Products Company.

The American Smelting and Refining Company.

The Denver City Tramway Company.

The Down Town Mines. Company.

Cancellations With:

The Derry Ranch Gold Dredging Company.

The Carbondale Light and Power Company.

The Gilpin County Light, Heat and Power Company.

The French Gulch Dredging Company.

Such new schedules amount to an increase of approximately

40 per cent in each step of power schedules No. 11 and No. 12,

and a 20 per cent increase, with minor exceptions, for the special

power agreements. The effect of cancelling these special agree-

ments is to serve such consumers under the regular schedules,

which would increase the power rate for The Derry Ranch Gold

Dredging Company 17.5 per cent, The Carbondale Light and

Power Company 34.2 per cent, The Gilpin County Light, Heat

and Power Company 79.6 per cent and The French Gulch

Dredging Company 45 per cent over the rates they theretofore

enjoyed under such special agreements, based on their 1919 con-

sumption.
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Upon notice to protestants of the filing of such new schedules,

special power agreements and cancellations, protests from pro-

testants appearing herein were filed; and on December 9, 1920,

the Commission issued its order of suspension suspending the

effective date of the schedules ffied November 10, 1920, until

April 9, 1921, and thereafter and on April 4, 1921, a further

order of suspension was issued suspending such rates until

October 9, 1921, and on the 5th day of October, 1921, a further

order of suspension was issued suspending and deferring the ef-

fective date of such rates until January 9, 1922, and by mutual

agreement of all parties in interest such last named suspension

is continued until the final decision is rendered herein.

On November 17, 1920, applicant Power Company filed its

inventory and appraisal as required by the order of this Com-

mission of January 21, 1920.

On December 29, 1920, applicant Power Company filed its

supplemental petition, in and by which it asked for the tem-

porary increase of rates applied for under its schedules filed

November 10, 1920, as a temporary or emergency measure until

the final hearing had been had in this cause, to which supple-

mental petition protestants appearing duly made answer and

objection.

On February 9, 1921, the matters involved herein were set

for hearing on March 15, 1921, at 10:00 o'clock A. M., at the

Hearing Room of the Commission, Capitol Building, Denver,

Colorado, and notice thereof was duly given to all parties in-

terested herein; and subsequent to said February 9, 1921. several

other protests were filed by sundry protestants.

The taking of testimony and submission of evidence consumed

a considerable part of the months of March, April and May, the

hearing being concluded on May 26, 1921. Thereafter, time

was given for the filing of briefs by applicant Power Company

and briefs by such of the protestants as desired so to do, with

the result that the final reply brief of the applicant Power 
Com-

pany was filed October 27, 1921.

At the hearing begun on March 15, 1921, the supplemental
 pe-

tition for temporary or emergency relief was denied, and t
he
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matters embraced therein were to be determined in the final de-
termination of the case. Owing to the vast amount of work be-
fore the Commission, much of it of such a nature as made im-
perative prompt action of the Commission, and to the further

fact that the Commission was and is handicapped by insufficient
funds appropriated to expeditiously if not properly carry for-
ward the work that comes before it, the final decision of the above
cause has been thus unavoidably delayed until this time.

History.

The Colorado Power Company, applicant herein, was in-
corporated March 26, 1913, under the laws of the State of Colo-
rado. Prior to its incorporation The Central Colorado Power
Company and The Leadville Light and Power Company were

operating in the district hereinafter referred to as being em-
braced within the Central System, so-called, of applicant Power
Company. The Central Colorado Power Company and The
Leadville Light and Power Company were acquired by applicant
Company in a plan of reorganization agreed upon, so that pres-

ent applicant, The Colorado Power Company, became the suc-

cessor to all the property and plant of said Central Colorado

Power Company and The Leadville Light and Power Company

upon applicant Company becoming incorporated in 1913.

Subsequently, applicant Power Company acquired the prop-

erty of The United Hydro-Electric Company operating in the

Idaho Springs District and also the property in Alamosa and

Monte Vista in 1914 and 1915, and the property of The Salida

Light, Power and Utility Company and The Sterling Con-

solidated Electric Company; so that, at the present time the

property of applicant Power Company comprises the property

of the old Central Colorado Power Company, The Leadville

Light and Power Company and the subsequently acquired prop-

erties above mentioned.

For convenience of operation and accounting, applicant's

property is divided into eleven districts, seven of which com-

prise its so-called Central System, which consists of generating

stations at Shoshone, near Glenwood Springs, and at Orodell,
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a few miles above Boulder, these two stations being connected

by a transmission line serving sub-stations at Leadville, Dillon,

Idaho Springs and Denver, or rather just outside of Denver's

city limits in Jefferson County. The applicant also has a

secondary distribution from Shoshone and Boulder, a standby
steam plant at Leadville and a subsidiary hydro plant at George-
town. The general office district pertains to and is in general
use by the entire property.

The so-called Central System was, for convenience of opera-
tion and accounting, divided into the Shoshone District, which
covers local distribution service to The Carbondale Light and
Power Company; the Leadville District, which covers domestic
and business service in the City of Leadville and distribution to

the mining districts surrounding; the Dillon District, with dis-
tribution along the Blue River Valley north of Dillon and with
lines running to Redcliff and Gilman for local, domestic and
business service, and mining operations on Battle Mountain; the
Idaho Springs District, which supplies domestic and business
service to the towns of Idaho Springs, Georgetown, Silver Plume
and Lawson, and power service in Clear Creek and Gilpin Coun-

ties; the Denver District, which comprises wholesale service only
to The Denver Gas & Electric Light Company, The Denver

Tramway Company and distribution and general power purposes

to the section known as Utah Junction north of Denver, and

service to the Fitzsimons General Hospital; and the Boulder

District, which comprises power service to the Boulder mining

district and wholesale service to The Western Light and Power

Company and domestic and business service to the Town of

Nederland. The above districts are all within the so-called Cen-

tral System of applicant Power Company and are served

through hydro-generating plants at Shoshone, above Glenwood

Springs, and at what is known as the Boulder development,

which includes the Barker Reservoir, together with an auxiliary

steam plant at Leadville and a hydro plant at Georgetown.

The Salida District comprises two small generating stations

near Maysville, about eighteen miles from Salida, and a trans-

mission line between these stations and a standby steam. plant in
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the Town of Salida, which furnishes energy for local distribution

for domestic and business use in Salida and power service in the

mining districts adjacent thereto.

The Alamosa District consists of a steam generating station in

Alamosa with a transmission line to Monte Vista, a sub-station

in Monte Vista and local distribution for domestic and business

purposes in both Alamosa and Monte Vista, energy being whole-

saled from the Alamosa plant to the La Jara Electric Company.

The Sterling District consists of a steam generating plant at

Sterling with transmission lines to Atwood, Iliff and Merino,

with local distribution for domestic and business purposes in

these towns and in Sterling.

The Alamosa, Salida and Sterling districts are entirely segre-

gated from the seven districts included within the so-called

Central System of applicant Power Company, the operation of

said three districts being in nowise connected with the operation

of the territory comprised within the Central System, consist-

ing of the above mentioned seven districts.

In the Central System the applicant connects its various sta-

tions with a 100 kilovolt main transmission line which extends

from Shoshone along the Frying Pan River over Hagerman

Pass near Leadville, thence over Fremont Pass to Dillon, thence

over Argentine Pass through Idaho Springs to Denver; from

Denver it runs along the foothills to the Boulder plant. The

entire main line of said transmission system is 181.06 miles in

length from Shoshone via Denver to Boulder. The transmission

line is of standard steel tower construction and, as indicated, is

constructed over several mountain passes. Branching off from

the main line below Waldorf on the eastern side of the range is

an emergency line which traverses another route over the Con-

tinental Divide and again meets the main line on the western

side of the divide at Argentine. The so-called Central System is

so connected that it is maintained for exchange of power in

emergencies with The Summit County Power Company, having

a hydro plant in the Dillon District, and with The Western Light

and Power Company at the Boulder plant, thus affording an

interchange of electric energy with those two utilities in cases

r 
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of emergency. The line really does not come into Denver, but

when spoken of as touching Denver means the energy delivered

to consumers in the City and County of Denver is delivered and

metered at the switchboard of the Denver sub-station, which is

located just outside of the City and County of Denver in Jeffer-

son County, Colorado.

The applicant Power Company was organized and incor-

porated April 1, 1913, with an authorized capital stock of

$20,000,000 par, of which $5,000,000 was preferred, and $15,-

000,000 common stock. Five per cent bonds in the amount of

$4,130,000 were authorized in 1913, and by subsequent issues in

1916, 1918 and 1920, the total bonds issued amounted to $4,-

846,500, of which $84,800 were retired in 1918, 1919 and 1920,

leaving a total issue of outstanding bonds of applicant company

in the amount of $4,761,700 at the date of the beginning of the

hearing herein, to-wit: March 15, 1921.

The Company was organized to take over the property of the

Colorado Central Power Company, as acquired under fore-

closure sale, by a bondholders' committee of that company, and

the bonds of the new or applicant company were exchanged for

the bonds of the predecessor company held for that purpose by

said bondholders' committee; also, the property of• the Salida

Light, Power and Utility Company was acquired by the exchange

of bonds and $150,000 cash. The Alamosa and Sterling proper-

ties were acquired for cash considerations in 1914 and 1916, and

during the same period the Monte Vista property and the United

Hydro-Electric Company property, operating in Georgetown

and Idaho Springs, were acquired by applicant Company

through the exchange of securities.

In addition to the special power agreements heretofore

enumerated, as having been filed with the schedules of the ap-

plicant Company on November 10, 1920, there are also special

agreements or contracts with The Denver Gas and Electric Light

Company and with The Western Light and Power Company,

which said special agreements were docketed under Dockets Nos.

50 and 51, respectively, of this Commission. The agreement

with The Denver Gas and Electric Light Company provides for
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the service of electric energy of applicant Company to said Den-

ver Company at the above mentioned sub-station near the city

limits of the City of Denver, as will be more fully stated and re-

ferred to hereinafter; while that of The Western Light and

Power Company provides for the service of electric energy by

applicant to said Western Company from its Boulder plant upon

terms as will be more definitely referred to hereinafter.

The applicant company, in its application for increase of rates,

asks that the rates fixed by said respective contracts be increased

approximately 20 per cent, and each of said companies filed pro-

tests and objections thereto, first challenging the jurisdiction of

the Commission, and second that such rates fixed by contract are

such matters as do not affect the public and are purely the sub-

ject of contract between two utilities and that the energy con-

tracted for is not energy denominated as a firm commitment,

but is entirely of that character of energy denominated as "dump

power" and, therefore, is not subject to regulation by the Com-

mission.

All three of said cases, to-wit: Dockets No. 40, No. 50 and

No. 51, were originally set for hearing on March 15, 1921, at

the Hearing Room of the Commission, Capitol Building, Den-

ver, Colorado, at 10:00 o'clock A. M., and notice thereof given to

applicant, to each protestant in Docket No. 40, to the said Den-

ver Gas and Electric Light Company in Docket No. 50 and the

said Western Light and Power Company in Docket No. 51. On

March 15, 1921, when said docket numbers were called, no ap-

pearance on that day was made by said Denver Company or

said Western Company in Dockets No. 50 and 51, respectively,

so that the hearing and the taking of testimony proceeded in

Docket No. 40 without appearance by said Denver Company or

said Western Company in Dockets Nos. 50 and 51 and without

any objection thereto.

Thereafter, and in June, 1921, .the Commission, desiring to

hear any testimony or objections that might be desired upon be-

half of said Denver Company or said Western Company, made

and entered its order under date of June 13, 1921, wherein, for

the purposes of the hearing, it consolidated said Dockets Nos.

AMEN
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50 and 51 with Docket No. 40, the hearing of which had then

about been completed; and in said order fixed Tuesday, June 21,

1921, at the Hearing Room of the Commission, Capitol Building,

as the date for said Denver Company and said Western Company

to appear before the Commission and submit such testimony or

objections as may be desired. On said June 13, a copy of said

order together with notice of such hearing thereon were served

upon each of said companies, to-wit: The Denver Gas and Elec-

tric Light Company and The Western Light and Power Com-

pany, while in the record it was stipulated by applicant Com-

pany and protestants in Docket No. 40 that no formal notice

thereof need be given to protestants and applicant Power Com-

pany. Thereafter, the Commission received a request from Mr.

George H. Shaw, of Lee & Shaw, Attorneys for said Western

Company and purporting to be speaking for said Denver Com-

pany, asking that said matter go over from said June 21, 1921,

to June 24, 1921, which, according to the record, was done.

On June 21, said Denver Company filed its objection to said

consolidation and on June 24 appeared specially and filed its

demurrer and objection to the procedure and jurisdiction of the

Commission in the premises and stated in the record. Such

objections were more specifically and fully stated and concurred

in by said Western Company on said June 24, as shown by the

record at page 2149 et seq.

The objections of the Denver Company, which were, so far as

applicable, adopted by the Western Company as appears of rec-

ord, embrace seventeen specifically numbered grounds. The

first four are, substantially, objections to the consolidation of

Dockets Nos. 50 and 51 with Docket No. 40 for purposes of

hearing. These objections may be disposed of by mere refer-

ence to the record. The Denver Company and the Western

Company each were duly notified that Dockets 40, 50 and 51

would be heard March 15, 1921, at 10:00 o'clock A. M., at the

Hearing Room of the Commission. Upon the said date no ap-

pearance was made by either the Denver or the Western Com-

pany, so that the hearing proceeded upon Docket No. 40. After-

ward when the hearing had progressed almost to completion, and
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in June, 1921, the Commission again consolidated Dockets 50 and

51 for purposes of hearing and fixed the date of June 21 as the

date upon which said two dockets would be heard, notice thereof

together with a copy of the order of consolidation being duly

served upon both of said companies.

On June 17, 1921, Mr. George H. Shaw, of Lee & Shaw, Attor-

neys at Fort Collins, appeared before the Commission and, as

disclosed by the record at page 1678 et seq., on behalf of the

Western Company and also the Denver Company requested that

the hearing of said Dockets 50 and 51 be continued or go over

from June 21 to June 24 for reasons appearing in the record.

On June 24 both companies appeared specially for the purpose

of stating such objections as were made and then withdrew, ex-

cept that Mr. Lee, at the request of the Commission, did submit

testimony and participate in the cross-examination of witnesses

in an endeavor to enlighten the Commission with reference to

the energy furnished by applicant Power Company to the Den-

ver Company and the Western Company under the special agree-

ments aforesaid.

The record is quite clear, therefore, that both the Denver Com-

pany and the Western Company had ample notice of the setting

of their causes on March 15, 1921, for hearing; that both were

given ample notice of the consolidation of said causes for pur-

poses of hearing for June 21, subsequently continued to June

24, and that the objections made as to the right or power of the

Commission to so proceed were properly denied.

An objection is made by the Denver Company further that a

demurrer interposed by it had not been passed upon by the

Commission, and hence the Commission could not properly pro-

ceed until such demurrer was disposed of. This objection is un-

tenable for the reason that under the code a demurrer not being

heard is thereby deemed to have been overruled; and it was at all

Wiles within the power of demurrant to have called up and in-

sisted upon the hearing of its demurrer if it had so desired.

Further objection is made to the power or jurisdiction of the

Commission to alter or change the contract rate of applicant

Power Company with the Denver and Western Companies, on
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the theory that it is in contravention of the constitution of the

State of Colorado and of the United States. The principle has

so often been announced by courts of last resort, including the

Supreme Court of the United States, that every contract made
with a public utility is made impliedly subject to the power of
the state to call into being the dormant police power in the in-
terest of the public in the regulation of rates; therefore, a change
in contract rates made by the state in its regulatory capacity is
not in violation of the constitutional provisions referred to.

Union Dry Goods Co. v. Georgia Pub. Serv. Corporation,
248 U.S. 372; P. U. R. 1919-C 60.

The remaining objection worthy of consideration is that the
Commission has no jurisdiction over the business of the Den-

ver Company for the reason that Denver is a home rule city, so-

called, and under the decision of the Supreme Court of this State

this Commission has no jurisdiction in such cities. Were the

Commission attempting to regulate rates of the Denver Company

in the City and County of Denver or the rates of the Western

Company in the City of Boulder, another so-called home rule

city, the objection would be well founded; but, as disclosed by

the testimony which is conceded to be the fact, the applicant

Company furnishes to the Denver Company electric energy

under said contract at the sub-station of applicant Company in

Jefferson County, Colorado. The energy received in said sub-

station is distributed by the Denver Company in the City and

County of Denver, and with the rates the Denver Company re-

ceives therefor from its consumers, the application in this pro-

ceeding makes no mention and, indeed, there is no thought or

desire or purpose of the Commission to regulate in the remotest

degree the rates of the Denver Company to its customers. The

thing sought by applicant Power Company under its applica-

tion with respect to the special agreements with the Denver and

Western Companies, is that the charge for energy furnished by

the applicant utility to the two utilities designated under their

respective contracts be increased; and so it is merely a question

of the power of the Commission to regulate the cost of electric

energy sold by one utility to another when the selling utility is
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engaged in and is a public utility and thereby the public interest

being affected. We are clearly of the opinion, under the authori-

ties, that the Commission has power in the instant case to regu-

late the price of energy furnished by applicant company to the

respective Denver and Western Companies, under the facts in

this case as disclosed by the testimony. The case of re City of

Durango, P. U. R. 1921-A, 316, cited by objectors, is not in point

as applied to the facts of this case, for the reason that in the

Durango case the water carried by the City of Durango in its

pipe line to Animas City was the water of Animas City which

Durango merely contracted to carry for an agreed compensation.

In the instant case the electricity generated by applicant com-

pany is carried by applicant over its own transmission line from

Shoshone or Boulder, as the case may be, to its sub-station ad-

joining the City of Denver and there delivered to the Denver

Company, or in the case of the Western Company delivered at

the sub-station above Boulder to the latter company. From

the instant of delivery at the respective sub-stations the energy

delivered becomes and is the property of the Denver or Western

Company, and in such case the applicant Company is a public

utility engaged in the generation and sale of electrical energy

for a contracted price; and it is obvious that the public is in-

terested in such contract price to the extent that such contract

price affects the general rates of applicant Company as applied

to its customers generally.

The Supreme Court of the United States in passing upon a

similar question where the reasonableness of contracts for joint

action between railroads in the transportation of persons and

property is concerned uses the following language:

"The argument for the railroad companies of this case as-

sumes that while the state many interfere as between the rail-

roads and their customers, the shippers of freight, it can not

do so as between the railways themselves by fixing joint tariffs

and apportioning such tariffs among the several railways inter-

ested in the transportation * * *. Granting that a state has no

right to interfere with the internal economies of a railroad fur-

ther than to secure the safety and comfort of passengers * • •



PUBLIC UTILITIES COMMISSION OF COLORADO 325

it has a clear right to pass on the reasonableness of contracts in

which the public is interested, whether such contracts be made

directly with the patrons of the road or for a joint action in the

transportation of persons or property in which the public is

indirectly concerned."

Minneapolis and St. Louis Railroad Company v. Minne-
sota, 186 U. S. 257-522.

The same doctrine is announced also by the following state
commissions:

Oklahoma Natural Gas Co. v. Corporation Commission,
P. U. R. 1918-D, 515.

City of Vincennes v. Central States Gas Co., P. U. R.
1920-F, 356.

Re Cumberland County P. & L. & Co. (Me.), P. U. R.

1918-F, 675.

Re Fontana Power Co. (Cal.), P. U. R. 1917-A, 633.

So that, objection of objectors, as to the jurisdiction of the

Commission to regulate and inquire into the reasonableness of

contract rates existing between applicant Company and objectors

is overruled. If, however, the electric energy being furnished

to objectors by applicant Company really is "dump" power, as

is contended to be the case by objectors and protestants gener-

ally, then the Commission would not attempt to regulate the

price thereof and such dump power is properly made the sub-

ject of private contract as to everything that affects it. As to

whether or not such energy is dump power will be necessarily

determined in this proceeding, and if it is held to be dump

power no interference will be attempted by the Commission

with the contract price agreed upon by the parties therefor.

That subject will be considered and decided later on in this

opinion or decision.

On December 29, 1920, applicant Power Company filed its

supplemental petition herein asking for emergency relief in the

way of allowing the increases asked for to become effective pend-

ing the final determination of the cause, and offering to file a

bond to reimburse its power consumers for any excess collected

over the schedules as finally fixed by the Commission. Service
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of said supplemental petition was had upon all protestants and

users of power of applicant Company, with the result that pro-

tests were quite generally filed thereto. On March 15, 1921, at

the beginning of the hearing herein, the request for emergency

relief was deferred pending the taking of testimony by the
Commission upon the application filed for increased power rates

under the schedule filed by applicant on November 10, 1920. On.
June 28, 1921, and after practically all the evidence had been

taken and submitted in this proceeding, the motion for such

temporary or emergency relief was renewed by applicant and

arguments were had thereon; and on July 1, 1921, at the con-

clusion of the hearing herein, the Commission made and entered

its order denying the temporary or emergency relief asked for

by petitioner in its supplemental petition.

Written protests were filed herein before, at and subsequent

to the beginning of the taking of testimony on March 15, 1921,

by a large number of protestants; others of protestants con-

tented themselves by making protest in the record. Many of the

protestants made protest upon the common ground that an in-

crease of power rates, as applied for, would result in discrimina-

tion as against protestants, and that the same was unnecessary,

unreasonable and unjust and that the schedules of rates thereto-

fore enjoyed by applicant Power Company were sufficiently high

as to yield sufficient net revenues to enable applicant Power

Company to earn a fair return upon its property investments.

Some of the written protests, however, have additional reasons

of protest and they will be briefly referred to.

Protest of Yak Mining, Milling and Tunnel Company.

The Yak Company protests against the schedule of rates and

charges of applicant Company for an increase as filed November

10, 1920, and sets forth in its protest that it conveyed to The

Leadville Light and Power Company about November 15, 1906,

a certain power plant located at the Yak Tunnel near the City

of Leadville, together with other property; that as part con-

sideration for such conveyance there was executed by said Lead-

ville Company and said Yak Company a contract for the fur-

nishing of electric power by said Leadville Company to said
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Yak Company at certain rates and charges; that in April, 1913,

all the property and assets of said Leadville Company, including

the above mentioned Yak power plant, were acquired by and

became the property of applicant Power Company, and ever

since have been and are now owned, held and used by said appli-

cant Company; that said contract of November 15, 1906, con-

tinued to be recognized and obeyed by the parties thereto, and

that in September, 1916, pursuant to one provision of the above
contract, certain matters in dispute between said applicant Power

Company and said Yak Company were referred to arbitration,

and in November, 1916, an award was made, which award defined
and determined the rates and charges for electric power to be

paid by said Yak Company to said applicant Company under

said contract; that said award was accepted and acquiesced in

and that the rates and charges so provided for in said contract

and as further defined and determined by said arbitration and

award have been in full force and effect and are in full force

and effect up to the present time; that on January 12, 1917,

said applicant Company filed with this Commission its schedule

designated "Special Power Agreement" with said Yak Company,

stating the rates and charges for electric power to the Yak Com-

pany as provided for in the contract of November 15, 1906, and

the arbitration and award of November, 1916, and that no ob-

jection or protest to said schedule of rates filed January 12, 1917.

has ever been made.

Said Yak protest further alleges that the rates and charges

now in effect are sufficiently adequate to give said applicant

Company a fair, reasonable and just return, and that said appli-

cant Company has received a fair, reasonable and just return

under said rates and charges; that the real value of the prop-

erties of applicant Company in this State is not in excess of

$6,000,000, and that said properties were returned for taxation

by said applicant Company in the year 1920 in the value of

$5,963,330, and that said properties are the same as the prop-

erty described and valued in the inventory and appraisal filed

herein by said applicant Company, and that the value of said

properties in said inventory and appraisal is excessive and un-
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reasonable and is based upon abnormal and extraordinary con-

ditions in prices.

Protestant Yak Company further alleges that said applicant

Company is selling about half of its total production of electric

energy to consumers in the City and County of Denver, and

particularly to The Denver Tramway Company and The Denver

Gas and Electric Light Company; that the rates and charges

to said consumers are much less than the rates and charges here-

tofore made to protestant Yak Company, and much less than

those proposed to be enforced by said applicant Company if the

proposed rates and charges are allowed, and that if so allowed

and put into effect same will impose an unjust condition and

unreasonable burden upon protestant Yak Company and will

require protestant to pay a greater charge than said Denver

consumers and, therefore, will result in discrimination and pref-

erence against it; that said applicant Company has increased

its rates and charges for electricity used in lighting over the

rates and charges in effect in December, 1919, and November,

1920, and that its proposed increase to protestant Yak Company

will result in discrimination against it, and that finally protest-

ant Yak Company denies that any increase in revenues is neces-

sary for said applicant Company and it prays that the applica-

tion of the Power Company for an increase of its rates and

charges be denied.

Protest of American Smelting and Refining Company.

Protestant set forth substantially the same grounds as are

stated by the Yak Company, except that its contract with the

applicant Company was entered into June 1, 1913, upon and for

mutual considerations for the furnishing of electric power to

protestant American Company for its A. V. plant near Lead-

yule; that in compliance with said contract protestant Ameri-

can Company, at large expense, made changes, alterations and

additions in its plant, and that said contract ever since being

entered into has been fully complied with by the parties thereto

and the same is still in full force and effect; that the schedule

of rates and charges provided for in said contract was duly filed

with the Commission by said applicant Power Company and no
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objection or protest thereto has ever been made until the appli-
cation of the Power Company to change and increase said rates
and charges by schedule filed herein November 10, 1920.
Protestant American Company further alleges that the in-

come earnings of applicant Power Company have been sufficient,
under the rates and charges heretofore in effect, to provide for
the payment of operating expenses, interest charges and all rea-
sonable charges and allowances for improvements, renewals, de-
preciation and a reasonable return upon its capital stock; that
the rates and charges specified in the schedule filed November
10, 1920, are unreasonable, excessive, unjust and illegal and are
not necessary to provide a reasonable return upon the just, fair
and true value of the said applicant Power Company; that
protestant American Company was, at the time of entering the
contract with applicant Company June 1, 1913, and at all times
since and still is, engaged in the smelting of gold, silver, lead
and other ores near the City of Leadville ; that the operation of
said smelting plant is and has been beneficial to the City of Lead-
vine and other mines in the Leadville District and elsewhere,
and to said applicant Company; that the expense of protestant
American Company's operations has greatly increased and that
if the proposed increase of rates and charges, as provided in the
schedule filed November 10, 1920, be allowed, it will require
protestant American Company to pay a greater charge than by
its contract provided or by public welfare is demanded, and
greater than other consumers of power pay to said applicant
Power Company and would be unjust, unreasonable and dis-
criminatory. This protestant likewise prays a denial of said
increase.

Protest of Tonopah Placers Company.

Above protestant alleges that it has a contract with applicant
Power Company entered into March 25, 1915, for a ten-year pe-
riod, a copy of which is on file with this Commission; that said
contract was understandingly entered into by and between the
parties thereto and that the same was based upon conditions
made by protestant Tonopah Company, so that it would be highly
inequitable and unjust that the contract rate be changed; that
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the rate specified in said contract is not so unreasonable as to
be detrimental to the public interest; that said contract is based

upon conditions peculiar to the dredging industry, such as low

and constant peak load and maximum use during the summer

months and minimum use during the winter months, so that it

is alleged to be just and reasonable that the schedule should be
based upon such conditions rather than upon conditions gen-

erally applying; that the rate proposed by applicant Company
is unjust, unreasonable, excessive, discriminatory and preferen-

tial; and finally that protestant Tonopah Company is entitled

to the rate classification fixed in its said contract and that any

increase in rates, whether directly or by change in classification,

would be unjust, unreasonable, excessive, discriminatory and

preferential.

Protest of Wellington Mines Company.

The above protestant alleges that the proposed increase in

rates of applicant Power Company and of The Summit County

Power Company, as proposed by their schedules filed herein, is

and would be in violation of existing contracts between said

Wellington Company and said applicant Power Company and

said Summit County Power Company, and the proposed change

or any increase would be and is in excess of a reasonable rate.

Protest of The Down Town Mines Company.

Above protestant objects to the increase of rates proposed by

applicant Company because such increase would be an increase

over and above the rates designated and specified in its contract

with applicant Power Company dated July 16, 1914, and cov-

ering a period of ten years from said date; that protestant Down

Town Company, in reliance upon the terms of said contract,

has made large expenditures upon its property, and that not

only would an increase of its contract rates be in violation of

the contract but would be also in excess of a reasonable rate and

would increase the burden upon protestant Down Town Com-

pany to such an extent as would prevent the continuation of its

operations; that the mines of protestant Down Town Company

are of great depth and require pumping of water for a distance

of at least 900 feet below the surface; that its said mines were



PUBLIC UTILITIES COMMISSION OF COLORADO 331

lunwatered by protestant of a large amount of water by virtue
of the contract rates aforesaid and upon the faith and belief that
said applicant Company would carry out its contract to furnish
protestant power at the contract rate for the above period of ten
years, and that in reliance thereon protestant Down Town Com-
pany has expended at least the sum of $500,000 in installation of
machinery and pumps and in the purchase of electricity under
said contract to unwater its said mines; that the machinery of
said Mines Company was continuously operated by electricity
under said contract rate for more than a year before any product
was obtained from protestant's mine, and that such machinery
has been operated continuously to the present time and that
protestant has not earned an income sufficient to pay the cost
of installation and unwatering of its mines, and that, at present
costs, in prospecting and mining low grade ores its expenditures
have been more than its receipts; and that finally if an increased
power rate is allowed it will add to protestant's costs to such
an extent that it will be impossible to carry on such work and
will result in the permanent shutting down of the operation of
protestant Mines Company, destroying its drifts, levels and
shafts now used and being operated and will result further in
the shutting down of all the mines in the Down Town Mine basin
of the Leadville District, to the great detriment and hardship of
all the people of said district.

DECISION.

While the issue presented by the applicant Company for de-
termination by the Commission is broadly based on the increases
applied for herein, as set out in the schedules filed, and the said
increases only affect the power users on the Central System,
there are also involved other questions, such as special con-
tracts and whether particular customers are being served with
surplus firm power at discriminatory prices or so-called "dump
power." There is also involved the question of surplus or over-
built plant. All of these questions so fully enter into the differ-
ent features of applicant's business as to make a full and com-
plete investigation necessary. This is the reason for requiring
a complete valuation made by the applicant and the making of
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a separate valuation by the Commission. These conditions ex-/

plain also the reason for the long delay in the preparation of

the inventory and appraisal by the applicant Company, the

hearing from day to day and many postponements, the post-

ponements being allowed by the Commission to meet the desires

of the parties.

The testimony was very voluminous, consisting of about twen-

ty-five hundred pages; also exhibits and data together with

carefully prepared briefs filed by the applicant and each of the

protestants. All the different parties to the case were allowed

full time for argument; and it will, therefore, readily be seen

why many months were consumed before the submission of the

case to the Commission.

VALUATION.

During the hearing the applicant Company introduced in the

evidence its valuation report compiled by the J. G. White En-

gineering Corporation known as the J. G. White Appraisal,

which was marked as applicant's Exhibit C. This was there-

after supported by oral testimony and applicant's Exhibit B,

known as the Walbridge Analysis. Applicant also filed its Ex-

hibit G as a part of its appraisal. The protestants did not sub-

mit any separate valuation. However, they presented through

their engineers, Durbin Van Law and George E. Collins, criti-

cisms of the valuation and appraisal of the applicant Company;

and by different exhibits and oral testimony as well as in their

argument pointed out to the Commission to what extent, in their

opinion, the values in the J. G. White Appraisal should be al-

lowed. They also introduced evidence as to their contention that

the Central System of applicant's plant was overbuilt, and what

was claimed by them to be the amounts on which the applicant

should be allowed to earn a fair return. The Commission's engi-

neers also presented to the Commission a report in which the

J. G. White Appraisal is checked and analyzed, and an effort

made to authenticate or disprove the same. In considering the

applicant's inventory together with the criticisms of protestants

and the Commission's engineers, it was found that the parties

hereto were many thousands of dollars apart in their figures and

_AMIN



PUBLIC UTILITIES COMMISSION OF COLORADO 333

findings. This violent difference of amounts resulted in part
from the contention that the plants of the applicant were ex-
travagantly built, without a proper regard to prospective or fu-
ture business, and that being so overbuilt, when finally completed
the Central System was and is much too large and has a gen-
erating capacity much in excess of that which is necessary to
supply the firm power consumers which they have ever been
able to secure or have secured. It is pointed out by the pro-
testants that the Company, not being able to dispose of all its
power at firm power prices, then disposed of its right to sell the
same in certain districts, by contract with The Denver Gas and
Electric Light Company of Denver, for a consideration of $500,-
000, which was paid to it by the latter company. They point to
this contract, which is introduced in evidence, to substantiate
this contention. The applicant Company contends that this con-
tract provided only for the sale of so-called "dump power." The
applicant Company has filed in its report and inventory two
valuations, one denominated "Original Cost," the other denom-
inated "Reproduction Cost at Present Prices" as of the date
of January 1, 1920.

In regard to "Reproduction Cost New" as of January 1,
1920, the Commission has found that the figures presented for
reproduction new as of January 1, 1920, are not susceptible of
Commission study and determination in the form presented. The
reproduction new cost as presented was made dependent upon
the original cost in a gross manner by factors or multipliers
which were the result of an engineering firm's experience and
conclusion based on appraisals in various places which quite
likely might not be comparable with the present ease. Moreover,
the Commission could not exercise its judgment in regard to a
final decision as to rate base upon reproduction new cost as of
January 1, 1920, as presented without first completing its detail
study and determination of the Power Company's figures for orig-
inal cost and then a similar detail consideration of the items that
entered into the factors, or multipliers therdselves, and in regard
to the details of these multipliers too little information has been
supplied in the record. Therefore, the Commission has concluded,
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on account of the wide differences in the amounts contended for

as a fair value, to make an independent investigation and study

of its own to reach a proper conclusion as to a fair value for the

purposes of this case. We, therefore, set our engineering force

to work and have proceeded to make an examination and study

to determine quantities, unit costs, percentages for engineering

and superintendence, omissions and contingencies, organization,

interest and taxes during construction, insurance, working capital

and all other elements of value, in fact a complete digest of these

details of valuation, item by item; we have gone carefully over

the evidence and have made such examinations of the plant as

were necessary, including examination and investigation into the

physical capacity of the plant; also the demands of the consum-

ers, together with simultaneous and peak demands. The Com-

mission has considered these studies together with all evidence

in the case and has given the same very long and careful study

and consideration. The appraisal on behalf of the Commission

is based on normal costs of reproduction new, with consideration

as to the periods of construction and reflecting average costs

over these periods, so that the costs used are neither the highest

nor the lowest, but include these in the average whenever ad-

visable, so-called war prices being given consideration only as

they enter into averages or influence the general trend of labor

and material costs. A summary of the Commission's appraisal

is set out later herein.

The Company has in the Central System hydraulic generating

stations at Shoshone, Boulder and Georgetown, and a steam gen-

erating plant at Leadville, with additional substations at Sho-

shone, Dillon and Denver. The Central System is not connected

physically with Salida, Alamosa or the Sterling Districts. The ap-

plication for increases herein is confined entirely to the Central

System. Hence the necessity of fixing a valuation on the Central

System separately. When a plant, such as the one under consider-

ation, has been constructed by different companies, which con-

struction has taken place at different periods, and when, as in the

present case, the larger part of the plant or system has been pur-

chased at a reorganization sale, it is a somewhat difficult problem
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to say whether or not the original costs as presented were all wise-
ly incurred. On the other hand, the Commission ought not to de-
termine the fair value at the reorganization or purchased price
costs. Actual costs, where available and shown to be reasonable,
have been approved in determining reproduction cost or fair
value. While we have carefully considered applicant's reproduc-
tion cost as of January 1,1920, in finding a fair value for rate pur-
poses in this case, we did not accept such prices created by war
conditions as controlling; nor has the Commission allowed the
evidence that the present Company purchased the lwer part of
the Central System from the Central Colorado Power Company
at a reorganization sale for $2,500,000 and the Leadville property
for $400,000 to influence it in arriving at the fair value as found
herein.

Regarding the question of power sold by the applicant Com-
pany to The Denver Gas and Electric Light, The Denver Tram-
way and The Western Light and Power Companies, which are
all served with power from the Central System: It is the con-
tention of the Power Company that the power sold to these com-
panies is secondary or dump power and, therefore, should not
bear any portion of the constant costs or fixed capital costs. On
the other hand, it is the contention of the protestants that the
power sold to these companies is prime power and should bear
its proportion of all the constant costs, including a return on
the investment. Obviously, if it is secondary or so-called "dump
power" it should not be charged with such costs, it not entering
into any demand which determines the capacity of the plant
and costs thereof. From a careful study of the evidence in this
case and with the aid of its engineers, the Commission has been
able to form its conclusions as to the conditions which obtain
with the Power Company in distributing its service and operat-
ing its power plants of the Central System, as to the importance
of load factor in relation to low stream flow, the effect of con-
sumers' demands as ,a determining factor in determining the
question of dump power and bearing on the importance of many
statements in the record, as to demands of overbuilt plant and
the effect on the lines of the load of The Denver Gas and Electric
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Light Company, The Denver Tramway Company and The West-

ern Light and Power Company.

After a careful consideration the Commission has come to the

conclusion that during the years 1918 and 1920 and on the day

of maximum output on the system, for the year, and the day of

maximum output in the month of lowest stream flow or the days

when the plants met their heaviest duties, that that part of the

plant known as Shoshone is and has been operated it a very

good load factor and continuously at a capacity very close to

the capacity of the tunnel, which is approximately 12,000 kilo-

watts; that as the plants have been operated, excluding The

Denver Gas and Electric Light Company's demands, Shoshone

alone was able to carry the entire load without difficulty includ-

ing The Denver Tramway Company and The Western Light

and Power Company, and that it moreover had excess power

most of the time for carrying a part of The Denver Gas and

Electric Light Company's load; that the hydro-electric plant at

Georgetown and the steam plant at Leadville are capable of gen-

erating 3225 kilowatts, which could, as standby plants, supply

any deficiency in times of low water in serving all of the firm

power customers excepting The Denver Gas and Electric Light

Company, The Denver Tramway Company and The Western

Light and Power Company; that the load of these three com-

panies, particularly the load of The Denver Gas and Electric

Light Company, is the cause of the principal system peaks which

are simultaneous with other peaks causing a wider variation of

load than any other consumers, being detrimental to high effi-

ciency of operation and low costs; that the load factor is poorer

with The Denver Gas and Electric Light Company than without

it. It seems to the Commission that these conditions are exactly

opposite to what should be expected from a dump power load. It

also appears that the maximum peaks, exclusive of The Denver

Gas and Electric Company, are only about 40 per cent of the

total; that the addition of The Denver Gas and Electric Light

Company's load reduces the load factor about 10 per cent, and

that this company requires about 53 per cent of the total gen-

eration on these days. The Commission has also concluded that
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the Boulder plant has been operated at a very poor load factor

and at an average capacity greatly below the rated capacity of

the plant. After a full investigation and due consideration the

Commission is led to the conclusion that the Boulder plant is

not necessary to take care of the peaks produced excepting when

produced by the addition of The Denver Gas and Electric Light
Company's load. It also seems that the maximum demand brought
about by The Denver Gas and Electric Light Company is often
in excess of the Boulder plant's rated generator capacity. It is,
therefore, the inevitable conclusion of the Commission that con-
sidered from the way its operations are carried on, excluding

The Denver Gas and Electric Light Company, The Denver Tram-

way Company and The Western Light and Power Company, the

Central System is overbuilt to practically the extent of the en-

tire Boulder development. In a recent case, re Boston and Idaho

Gold Dredging Company, the Idaho Public Utilities Commission

says:.

"It is the duty of a public utility to find a market for the

consumption of its commodity, and where a public utility pro-

vides capacity without proper regard to the present and the

prospective future demands, value of the excess capacity should

not be included in rate base. The electrical plant and transmis-

sion system of the applicant has a capacity much greater than a

prudent regard for its present and prospective customers re-

quire when considered in the light of the developmental possi-

bilities of the territory which it serves."

Re Boston and Idaho Gold Dredging Company, P. U. R.

1921-E, Page 843.

See also re Stockton Springs Water Co., P. U. R. 1920-E,
918-21-22.

The Commission has concluded and it, therefore, finds that the

power furnished The Denver Gas and Electric Light Company,

The Denver Tramway Company and The Western Light and

Power Company is not "dump power," under the well under-

stood meaning of that term, but is excess or surplus firm power

on account of an overbuilt plant. The Power Company contends

that it has been unable in the past and is unable now to dispose
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of this power to any other customer or customers at any greater

price than the price proposed in the schedules filed herein. The

three companies in question agree that this is the case and that

they can not pay a greater price, having generating plants of

their own.

CONTRACT OF THE DENVER GAS AND ELECTRIC

LIGHT COMPANY AND THE COLORADO

POWER COMPANY.

Protestants' Exhibit 5 was introduced in the evidence and is

a contract between The Colorado Power Company and The Den-

ver Gas and Electric Light Company for the supplying by The

Colorado Power Company to The Denver Gas and Electric

Light Company of certain power at prices therein stated. The

contract is dated the 19th day of July, 1920, and provides that

the Denver Company agrees to pay to the Power Company 5

mills per kilowatt hour for the first million kilowatt hours de-

livered per month by the Power Company, and for each kilowatt

hour delivered in excess of a million kilowatt hours per month

during the months of April 1 to September 30, the Denver Com-

pany agrees to pay 3 mills per kilowatt hour. During the months

October 1 to March 31 all energy delivered to be paid for at

the rate of 5 mills per kilowatt hour. The original contract was

entered into by the predecessor of the present Company, The

Central Colorado Power Company, and The Denver Gas and

Electric Light Company on March 1, 1911. This contract pro-

vides that: "The Central Company hereby designates and ap-

points the Denver Company its sole agent and vendee for the

period of twenty years from the date hereof for all energy gen-

erated by it and sold within the counties of Denver, Arapahoe

and Jefferson in the State of Colorado (other than for power

for street railway and interurban traction service, including

lighting of cars, stations and barns), and Central Company

agrees not to sell, deliver or donate, nor permit such sale, de-

livery or donation by any of its customers other than as stated

above save the Denver Company under the terms of this contract;

and in case such sale, delivery or donation shall be made, Central
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Company shall pay to Denver Company as liquidated damages
the difference, if any, between the price for like amount of
energy at base load rates thereunder and the maximum price
Denver Company is permitted to charge for like amount of
energy and like service under its franchise from the City and
County of Denver of May, 1906." The other important fea-
tures of this original contract are that the Denver Company
agreed to pay, and according to the evidence did pay, to the
Power Company the sum of $500,000 as a consideration for the
contract.

The present contract, Exhibit 5, recites that the Power Com-
pany does not agree to furnish the Denver Company with any
service whatsoever unless the Power Company has electrical
energy available for delivery to the Denver Company over and
above the requirements of the business of the Power Company,
but the agreement of the Denver Company to take 1,000,000
kilowatt hours per month is a firm covenant and the Denver
Company shall take and pay for the same as a minimum guar-
anteed payment, or so long as the Power Company desires and
is able to deliver in accordance with the following conditions.
The important features of this contract are that the Denver
Company is to pay the Power Company a maximum of 5 mills
per kilowatt hour for the first million kilowatt hours which, it
is contended by the protestants, is less than the cost to produce
the same and that the contract is entered into for a period of
twenty years. This price per kilowatt hour is in addition to the
said sum of $500,000 already paid. While there is a provision
in this contract that the Power Company is not compelled to
furnish electricity to the Denver Company unless it has electri-
cal energy available for delivery to the Denver Company above
the requirements of other business, the Commission is of the opin-
ion that the insertion of this clause in the contract in no way
changes the nature or class of the power delivered to the Den-
ver Company by the applicant. The evidence before the Com-
mission is that the power furnished to The Denver Company
has been continuous. The power furnished, therefore, has been
firm power, as the Commission must look to the actual character



340 REPORTS OF DECISIONS OF

of the power delivered rather than to the description of the

same in any contract.

Mr. Walbridge, one of the main witnesses for the applicant,

an engineer in charge of construction of the plants of the appli-

cant, gave his testimony very frankly and this testimony has

been very helpful in enlightening the Commission as to the pres-

ent difficulties of the Company. Mr. Walbridge testified to the

following facts:

The plant was built for a larger market than found; that the

Central Colorado Power Company built a much larger plant

than they were able to develop a market for; that they did not

supply Denver partly because of this contract; that the Central

Colorado Power Company's property was bought in 1913 for

$2,500,000 and the Leadville plant for $400,000; that it is evi-

dent that the plant as a whole was not justified; that at the

time of entering into the original contract The Denver Gas and

Electric Light Company was taking about one-half of the out-

put; that The Denver Gas and Electric Light Company has

paid to The Colorado Power Company the $500,000; that if he

were building new and were not to supply Denver he would

not spend as much money as is now in Shoshone; that since the

original contract the energy supplied to the Denver Company

has been continuous with very slight interruptions, also that sup-

plied to The Denver Tramway Company.

There is no testimony in the record that the Commission has

discovered that the Power Company has ever been compelled

to refuse to supply The Denver Gas and Electric Light Company

with the energy demanded. Mr. Read testified that in 1918, the

time of the greatest demands on the system, there was some con-

sideration given to the question as to whether The Denver Gas

and Electric Light Company's supply should be curtailed. There

is nothing in the record to indicate that the power furnished The

Denver Gas and Electric Light Company from day to day dif-

fers in character from that furnished the other large consumers.

From the above it is apparent to the Commission that the Cen-

tral System is overbuilt, and that the Company built and con-

structed its plant far in excess of its firm power users that it
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has ever been able to attach. It seems that having come to the
gates of Denver with this excess plant and either being unable
to attach firm power customers sufficient to dispose of its supply,
or unwisely having entered into a contract for the term of twenty
years for a very low rate and for a further consideration of
$500,000 not to enter the Denver, Arapahoe and Jefferson Coun-
ties field, it now attempts to dispose of its surplus power as
"dump power," and by so doing it thereby will fasten upon the
other power users the burden of its constant cost. The Com-
mission can not subscribe to this theory. Of course, the Power
Company in words in its contract attempts to attribute to this
power a "dump" characteristic, but the wording of the contract
can not fix the character of this power; that must be determined
by the facts of its actual characteristics. The Commission does
not deny that in the summer months of high water flow the Com-
pany may have at its disposal dump power, but it does say that
the power furnished continuously to The Denver Gas and Elec-
tric Light Company, The Denver Tramway Company and The
Western Light and Power Company has all the characteristics
and is really surplus, prime power resulting from an overbuilt
plant.

In Ketterlinus v. Bar Harbor and Union River Power Com-

pany, P. U. R.. 1920-B, Page 540, which is a recent case by. the
Maine Public Utilities Commission, the Commission said:

"It will not be denied that the Bar Harbor and Union River

Power Company in order to supply the demands within the Bar

Harbor and Ellsworth districts which might approximate at

times 800 kilowatts, was authorized to install a plant of sufficient

capacity to provide for the reasonable, expected growth in the

two districts and a development up to 1000 kilowatts would not

be an unreasonable overdevelopment. * * * If the Commission

felt sure that it could determine with substantial accuracy the

cost of creating at Ellsworth a power plant that would produce

1000 kilowatts of energy, we would then know upon what amount

the customers within these two districts might reasonably be re-

quired to yield a fair return. * * * We are satisfied, however,

that no such structure as the respondent has produced and no
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such amount of flowage as it has created would be necessary to

supply the Bar Harbor and Ellsworth districts. We are also

convinced that if the respondent invested money in the creation

of a plant capable of producing 2250 kilowatts of energy and

now finds either that it cannot dispose of the excess of energy

produced above the needs of the Bar Harbor and Ellsworth dis-

tricts at a price which will yield a profit or because of its inti-

mate relations with one of its other customers does not find it

advisable or convenient to charge that customer a price which

will yield a fair return upon the excess investment costs, it has

no right to shift any part of the burden of its error in judgment

or its inability or unwillingness to charge what might be re-

garded as a fair price for energy furnished to one of its cus-

tomers. Under the peculiar circumstances disclosed in this case.

if the Bar Harbor and Union River Power Company is unable

to dispose of this excess energy at a price which would yield a

fair return upon the excess cost in creating a plant to produce

this energy, then the loss should be borne by the company and

not by its customers. The Commission is not warranted in find-

ing that this 1250 kilowatts of energy is secondary or "dump

power" any more than it would be warranted in finding that the

3800 kilowatts now being provided for will be "dump power,"

the cost of developing and producing which should be borne by

the customers within the Bar Harbor and Ellsworth Districts.

"Almost from the time the first court was called upon to pass

upon the question of the reasonableness of the rates charged by

public service companies this assertion of a fixed principle has

been adhered to; viz, no rate is fair and reasonable unless it is

fair and reasonable to the customer. Our own Supreme Court

has been subscribed to this doctrine. This Commission is not

only bound by these decisions, but absolutely believes in the

fairness and justice of the principle stated. To illustrate: Sup-

pose a plant actually cost a million dollars, and a valuation by

experts would support this cost as a value upon which the com-

pany might be entitled to a return. Assume also that taking into

account the number of customers the company could possibly

obtain, the rate necessary to be charged in order to obtain a fair
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return on this "fair value" would be manifestly too high and

practically prohibitive. In other words, it is demonstrated that

either the company should never have entered the territory at all

or else it has built a plant far and away beyond the needs and

the purse of the territory to be served. Under these circum-

stances should this Commission permit rates to be charged which,

while they yield no more than a fair return on the fair value of

the property, nevertheless will result in excessive charges to the
customers. There can be but one answer, the rights of the cus-
tomer cannot be ignored; and if this respondent or any other
public service company finds itself unable to render service at
fair rates it must accept the consequences that follow the facts
and cannot be permitted against the protest of the customers,
to place upon the latter any undue burden."

The Commission is of the opinion that with the construction of
the Shoshone plant together with the Georgetown and the Lead-
ville steam plant developments, the company was able to serve
all of its customers on the Central System with adequate service
excepting The Denver Gas and Electric Light, The Denver Tram-
way and The Western Light and Power Companies, and at times
of greatest stream flow was able to supply energy to The Den-
ver Gas and Electric Light Company, The Denver Tramway

Company and The Western Light and Power Company, which
could not be given a year around firm commitment and which,

without the aid of the Boulder development, would have had to
be disposed of as "dump power." By the construction and build-

ing of the Boulder development, the Power Company has been

able to produce such an additional supply of power from that

plant in times of low water flow at the Shoshone plant, which

has given them a very large increase in production and thus

has rendered the greater part of the "dump power" thereto-

fore produced by the Shoshone plant firm power and capable

of a firm power commitment. This it has been unable to dispose

of at firm power rates, according to the testimony. It is, there-

fore, disposing of the same to the three companies above named

at dump power prices. According to the testimony of the said

three companies above named, they themselves are unable to
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pay firm power prices for the power delivered to them, having

plants of their own ready for use by which they could produce

their own energy practically at the prices now being charged to

them. It, therefore, must be apparent that the Power Company

in expending this additional amount necessary in constructing

its Boulder development, must have had in mind the obtaining

of an additional supply of power for these companies or some

other customers, as the engineers must have known this develop-

ment, in connection with the Shoshone, would convert a large

amount of the "dump power" at Shoshone during high stream

flow into firm power available the year 'round. We are unable

to determine from the evidence whether, as contended by pro-

testants, it was the Power Company's original intention to enter

the Denver, Arapahoe and Jefferson County fields or not. The

result, nevertheless, is that after having so built and having this

surplus power the Power Company did, by contract with The

Denver Gas and Electric Light Company and for a considera-

tion of $500,000, preclude themselves from entering this field

and are now unable to dispose of this power to this company

or any other customers at firm power rates. If this surplus power

can not be sold at firm power prices it would be useless for the

Commission to fix firm power rates for this excess power, when

the result would be that they would be unable to sell it at all

at the rates fixed and they would thereby be precluded from

obtaining any revenue therefrom.

The Commission has attempted, first to segregate the property

of the Central System from the rest of the system as a whole.

It has then taken up the Central System for the purpose of as-

certaining, if possible, the value of the properties in use and

useful in serving all of the customers on the Central System

outside of The Denver Gas and Electric Light Company, The

Denver Tramway Company and The Western Light and Power

Company, and to also ascertain the value of the properties of

the Company in use and useful in serving these three companies

alone. The final summaries following include all of the physical

property in use and useful to all consumers on the Central Sys-

tem. Table "A" is a general summary of original cost claimed
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by applicant compiled from exhibits of The Colorado Power
Company for all districts. Tables "B" and "C" are final sum-
maries of original cost claimed by applicant and the Commis-
sion's valuation allowed, "B" including power plants and 100,-
000 volt transmission line and "C" containing the substations
and distribution systems. At the end of table "C" is a grand
total of the final summaries of property contained in the Central
System alone. It will be noted that the last column, P. U. C.
totals, amounts to $6,909,206, which is the property in use and
useful by the Company in serving all of its customers on the
Central System. The column for the Walbridge Analysis is not
entirely comparable with the other column because there have
been additions to property since its completion, but the figures
are introduced to illustrate how the Walbridge Analysis fits
into the other figures presented. The totals by districts, as they
appear in the following final summaries, were reached after a
Oonsideration of intermediate summaries by accounts, which in
turn were dependent upon the digest prepared item by item by
the Commission's engineers. The summaries by accounts are
also set out herein:



General Summary of Original Cost Claimed by Applicant

Company and Compiled from Exhibits of

THE COLORADO POWER COMPANY

For All Districts

[As of January 1, 1920.]

•i•

Items

(J. G. White Appraisal)
Corrected

Page 1 for Clerical

Ex. C. Errors

Data from

Exhibit G

General

Office District,

Adjusted Allocated Final

Totals to Districts Totals

(1) General Office District 

(Cost to be allocated)

$ 80,208 $ 79,208 1-3
cs)

Additions: 0

Ex. G, item e $ 1,350* $ 80,658

(2) Central System:

Transmission District $1,068,735 $1,068,375 $ 1,068,376
Shoshone District  2,755,858 2,755,948

Additions:

Ex. G, item a 671,159
item d 18,948

Deductions:

—1,110Ex. G, item h 3,444,945

Boulder District  2,943,510 2,943,510

Additions:

Ex. G, item c 47,508

item e 1,030*

Deductions:



Ex. G, item g --5,700t 2,986,348

Leadville District   554,480 553,551
Additions:

Ex. G, item b  30,864
Deductions:

Ex. G, item f  -800t
item g  -3,825t 579,790

Dillon District  232,364 232,364
Deductions:

Ex. G, item g  -3,7 67 t 228,597

Denver District  229,374 227,653 227,653
Idaho Springs District  654,324 652,195

Deductions:

Ex. G, item g 
item f 

-4,350t
-14,845$ 633,000

Total of (2)   $8,433,596 $735,112
(3) Sterling District   407,485 405,311
( 4 ) Salida District  680,593 680,065

Deductions:

Ex. G, item g  -3,150t 676,915

$9,168,708
405,311

(5) Alamosa District 
Deductions:

Ex. G, item g

212,302 212,282

-1,350t 210,932

Total of above $9,819,233 $9,810,462 $711,962 $10,542,424

*These items total $ 2,380, item (e) of Exhibit G.

t These items total $22,142, item (g) of Exhibit G.

These items total $15,645, item (f) of Exhibit G.

$70,601 $9,239,309
3,118 408,429

5,212 682,127

1,627 212,559

$80,558 $10,542,424
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Final Summary of Original Cost Claimed by Applicant Company

and Commission's Valuation Allowed for Power Plants

and 100,000 Volt Transmission Line.

Colo. Original Cost

P. Co. Portion in

Totals Walbridge P. U. C.

Presented Analysis Totals

(1) Shoshone Hydro-electric Power

Plant-
Specific construction $2,992,643 $2,238,985 $1,697,563

General overheads  445,097 416,080 325,267

Sub-total  $3,437,740 $2,655,065 $2,022,830

General Office District  26,468 20,884

Total Shoshone Plant $3,464,208 $2,043,714

(2) Boulder Hydro-electric Power

Plant-

Specific construction $2,985,979 $1,994,541 $1,926,133

General overheads  706,217 675,877 499,548

Sub-total  $2,792,196 $2,670,418 $2,425,681

General Office District  21,498 25,042

Total Boulder Plant $2,813,694 $2,450,723

(3) Georgetown Hydro-el ectric

Power Plant-

Specific construction $ 273,773 $ 179,834

General overheads  57,194 37,567

Sub-total  $ 330,967 $ 217,401

General Office District  2,549 2,245

Total Georgetown Plant.$ 333,516 $ 219,646

(4) Leadville Steam Power Plant-

Specific construction $ 228,250 $ 152,475

General overheads  31,591 33,867

Sub-total  $ 259,841 $ 186,342

General Office District  1,998 1,920

Total Leadville Plant  $ 261,839 $ 188,262

(5) Transmission Line-

Specific construction $ 864,538 $ 794,271 $ 745,525

General overheads  203,837 182,759 159,072

Sub-total  $1,068,375 $ 977,030 $ 904,597

General Office District  8,225 9,341

Total Transmission Line.$1,076,600 $ 913,938

Total of Summary $7,949,857 $6,302,513 $5,816,283
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Final Summary of Original Cost Claimed by Applicant Company
and Commission's Valuation Allowed for Substations

and Distribution Systems.
Colo.

P. Co.

Totals
Presented

Original Cost
Portion in

Walbridge
Analysis

P. U. C.
Totals

(6) Glenwood-Carbondale Line in
Shoshone District-

Specific construction $ 4,955 $ 4,955
General overheads  2,250 1,140

Total in Shoshone Dis-
trict  $ 7,205 $ 6,095

(7) Boulder Distribution, etc.-
Specific construction $ 173,258 $ 13,892 $ 152,785
General overheads  20,894 28,815

Total in Boulder Dis-
trict   $ 194,152 $ 181,600

(8) Leadville Distribution, etc.-
Specific construction $ 273,956 $ 248,190
General overheads  45,993 41,100

Total in Leadville Dis-
trict  $ 319,949 $ 289,290

(9) Dillon Distribution, etc.-
Specific construction $ 205,317 $ 168,208
General overheads  23,280 18,728

Total in Dillon District .$ 228,597 $ 186,936
(10) Denver Distribution, etc.-

Specific construction $ 207,309 $ 90,719 $ 139,576
General overheads  20,344 4,952 31,855

Total in Denver Dis-
trict  $ 227,653 $ 95,671 $ 171,431

(11) Idaho Springs, Distribution,
etc.-

Specific construction $ 254,341 $ 207,496
General overheads  47,692 38,906

Total in Idaho Springs
District  $ 302,033 $ 246,402

Total Sub-stations and Distri-
bution Systems-

Specific construction $1,119,136 $ 921,210
General overheads  160,453 160,544

Sub-total  $1,279,589 $1,081,754
*General Office District  9,863 11,169

Total Sub-stations and
Distribution Systems.$1,289,452 $ 109,563 $1,092,923

Grand total of the final
summaries above . . . $9,239,309 $6,412,076 $6,909,206

*This item is allocated between Distribution Districts in the
Summary by Accounts.



POWER PLANTS.

SUMMARY BY ACCOUNTS.

Shoshone Boulder Leadville Georgetown
Acct. Colo. Colo. Colo. Colo.
No. Items P. Co. P. U. C. P. Co. P. U.C. P. Co. P. U. C. P. Co. P. U. C.

Gen'l Office Dist $ 26,468 $ 20,884 $ 21,498 $ 25,042 $ 1,998 $ 1,920 $ 2,549 $ 2,245
101 Organization   671,159 33,286 47,500 6,000 72,670 10,200

105 Lands & Rights-of-way  18,838 1,000 191,587 142,532 1,130 1,130 52,492 42,557

106 Buildings   132,468 104,322 71,470 67,365 27,489 20,432 19,891 19,536

107 Steam P. Equip.  93,342 85,624
109 Hydro P. W. Equip... 1,612,593 1,359,658 1,615,734 1,515,345 78,351 59,038

110 Hydro P. P. Equip.  220,119 194,025 202,452 196,155 47,708 45,842

111 Boiler P. Equip.  58,244 38,744

113 Miscel. P. P. Equip  545 545 2,661 2,661

120-B Tel. & Tel.  2,257 2,257 2,756 2,756
162 Gen'l Office Equip  188 188 225 225
168 Miscel. Equip.  2,042 2,042 725 725
169 Utility Equip  785 785 1,030 1,030

Undistributed specific con-
struction   332,194

Total specific con-
struction  $3,019,111 $1,718,447 $2,107,477 $1,951,175 $230,248 $154,395 $276,322 $182,079

180 General overheads during
construction   445,097 325,267 706,217 499,548 31,591 33,867 57,194 37,567

Totals for Power
Plants  $3,464,208 $2,043.714 $2,813,694 $2,450,723 $261,839 $188,262 $333,516 $219.646
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TRANSMISSION LINE.

SUMMARY BY ACCOUNTS.

Acct.
No. Item

Shoshone-Denver-Boulder
Colo. P. Co. P. U. C.

General Office District $ 8,225 $ 9,341

105 Lands and Right-of-way 38,163 5,927

106 Buildings  7,243 7,243

120 Transmission Line 742,403 647,397

120-A Patrol Houses 5,025 4,030

120-B Telephone Lines 65,356 57,515

168 Outfits for Patrolmen 4,677 4,677
Undistributed specific construction. .  1,671 18,736

Total specific construction $ 872,763 $ 754,866

180 General Overheads during construction 203,837 159,072

Total Transmission District $1,076,600 $ 913,938



SUBSTATIONS AND DISTRIBUTION SYSTEMS.

SUMMARY DY ACCOUNTS.
Acct. Glenwood

No. Item C. P. Co. P. U. C.

Boulder

C. P. Co. P. U. C.

Leadville

C. P. Co. P. U. C.

Dillon

C. P. Co. P. U. C.

Denver

C. P. Co. P. U. C.

Idaho Springs

C. P. Co. P. U. C.

General Office District_$ 55 8 63 8 1,497 $ 1,876 $ 2,466 $ 2,987 $ 1,762 $ 1,930 $ 1,755 8 1,770 $ 2,328 $ 2,544
105 Lands and R.-of-way. ._  505 505 200 200 2,018 1,162 1,523 895
106 Buildings  28,782 24,656 22,347 20,895 21,193 20,148 22,232 19,566
120-B Telephones  323 316 893 893 1,577 1,577 674 674 2,034 1,549
121 Sub-station Equip. 15,414 13,472 40,022 36,489 52,780 52,790 86,320 61,462 39,709 38,853
140 Distribution (City)   4,622 • 4,622 120,168 104,966 41.409 40,723 3,517 3,120 70,887 46,946 30,642 28,064
140 Distribution (Mines) - 74.681 57,636 104,731 69,750 103,236 70,084
141 Transformer (City) _ 23,898 23,898 5,257 5,257 959 959 2,278 2,278 3,025 2,694
141 Transformer (Mines)_ 45,509 45,509 11,390 11,390 19,956 15,591
141-A Lightning Arr.  1,273 1.273 791 791 1,596 1,504 247 247 382 382
142 Meters (City)  233 233 744 744 12.958 12,958 1,101 1,101 1,818 1,818 7,050• 7,050
142 Meters (Mines)  3.993 3.993 5,967 5.967 1,562 1,562 7,088 5,654
160 'Municipal Lights  215 215 9.846 9,470 847 809 8,826 8,476
162 Gen'l Office Equip. 3,004 3,004 306 306 2,733 2,733
166 Customers' Inst. 17,033
168 Miscellaneous Equip. 404 404 740 740 379 379 682 682 2,371 2,371
168-A Trans. Houses 789 378 457 467 313 154
168-B Meter Houses  100 100 215 215 649 649 459 459
169 Utility Equip. 5,822 2,911 3,135 3,135 1,063 1,063 4,159 4,159 3,075 3,075

Total Specific Con-
struction  $ 5,010 $ 5,018 $174,755 $154,660 $276,422 $251,177 $207,079 $170,138 $209,064 $141.346 $256,669 $210,040

180 General Overheads dur-
ing construction   2,250 1,140 20,894 28,815 45,993 41,100 23,280 18,728 20,344 31,855 47,692 38,906

Totals  $ 7.260 $ 6,158 $196,649 $183,475 $322.415 $292,277 $230,359 $188,866 $229,408 $173,201 8304,361 8248,946
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As constructed, the four power plants are connected to each
other by the transmission line and are a physical entity in use
and useful by all customers on the Central System; and it can
not be said that the power received by any customer or group
of customers in any part of the system really comes from one
plant over a portion of the transmission line or from some other
plant over a different portion of the transmission line. The Den-
ver Gas and Electric Light Company, The Denver Tramway
Company and The Western Light and Power Company receive
their power at a much lower rate than any other large power
user. As above stated, the reason given by the applicant is that
these companies are furnished with "dump power" at the lower
rate because they have sources of supply of their own. On the
other hand, the other customer known as "firm power" custo-
mers are required by their contract to purchase all of their
electric power from the applicant Company, and in return the
applicant commits itself to furnish any amount within the terms
of the contract at any time. The applicant contends in order
to meet this necessity to supply firm power users it was neces-
sary to build the Boulder development as a reserve or standby
plant in order that sufficient capacity be available in times of
insufficient water at Shoshone.

The Commission finds from the records and exhibits pre-
sented that if all the electricity sold, including the three above
named companies, be considered that the capacity of a plant
equal to the present plant together with the Boulder plant is
required, and as was stated in the evidence it believes when the
stream flow is up to normal or is excessive that because of the
installed reserve capacity electricity can be generated in off peak
periods at a comparatively low cost. Electricity so generated and
not capable of a firm commitment might be sold at near produc-
tion cost to the benefit of all consumers because the average total
cost of production per kilowatt hour generated is lowered. Such

electricity, when available, is in electrical terminology known
as "dump power." The Commission has found that insofar as
it is disclosed by the evidence The Denver Gas and Electric
Light Company, The Denver Tramway Company and The West-
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ern Light and Power Company consumers, regardless of the terms

of their contracts, did receive power at all times they elected to

take the same, whether at times of peak load on the plant or not;

and that the energy so furnished them is not dump power. This

partly for the reason that evidence is lacking to show that the

applicant was unable at any time to furnish power during peak

hours because it did not have the same to furnish over and above

the commitment to firm power users, and further for the reason

that evidence is lacking to show that the cost to firm power con-

sumers is materially less than it would have been if there had

been so-called "dump power" consumers. The Commission was,

therefore, led to believe that insofar as the applicant's ability

to supply is concerned the major portion of the so-called "dump

power" sold differs from the "firm power" only in name.

Allocation of Fair Value.

Allocation by the Commission of the fair value of the property of

applicant in the Central System, between the firm power users of the

Central System, and The Denver Gas and Electric Light, The Denver

Tramway and The Western Light and Power Companies, for the pur-

pose of determining the fair value of the property in use and useful

in serving the firm power customers of the Central System, exclusive

of The Denver Gas and Electric Light, The Denver Tramway and The

Western Light and Power Companies, and for the purpose of deter-

mining the fair and reasonable rates for the firm power customers,

was made in the following manner:

For total generation investment, the entire net investment in

the Shoshone, Leadville and Georgetown power plants is taken

as set out in the final summary table.

The transmission line has joint use by firm and so-called dump

power consumers; therefore, an allocation has been made on

the basis of the relative traffic over the line and a percentage

ratio as between firm power use and the total use of the line de-

termined. This percentage ratio, reflecting an average of five

years of operation, was found to be 44.814% to be allocated to

firm power use and results in a net transmission line investment

for firm power users of $409,572. Similarly in the Denver Dis-

trict and in the Boulder District a portion of the sub-stations

and distribution systems is of benefit to both firm and dump

power users, and an allocation was necessary and has been made
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in the manner similar to that used for the transmission line.
For the Denver District, this allocation results in a percentage

ratio of 12.743% to firm power use or a net Denver distribution

investment to firm power use of $22,071. For the Boulder Dis-

trict, this allocation results in a percentage ratio of 64.016% or

a net distribution investment to firm power use of $117,453. In
regard to all other districts, the substation and distribution sys-
tems are used solely by firm power consumers.

Therefore, the net investment upon which the applicant is en-
titled to earn a fair return from firm power consumers is found

to be:

GENERATION INVESTMENT.

Shoshone Power Plant $2,043,714

Leadville Power Plant  188,262

Georgetown Power Plant  219,646

Total Generation Investment  $2,451,622

Transmission Line  409,572
Denver Distribution   22,071
Boulder Distribution  117,453
Shoshone Distribution   6,158
Leadville Distribution  292,277
Dillon Distribution   188,866
Idaho Springs Distribution  248,946

Total net investment for firm power use $3,736,965

The Commission has taken the figures for working capital as
set forth by the Commission's statistician in his report for the
year 1920. In order to determine working capital, it was neces-
sary to give consideration to operating expenses, gross revenues
and the investment; therefore, these factors were used as they
occur in the several districts in order to allocate the total work-
ing capital found by the Commission's statistician, first between
the Central System and the Alamosa, Sterling and Salida Dis-

tricts, and second as between firm power and so-called "dump

power" use in the Central System. The resulting figure for,
working capital necessary for firm power consumers is $184,495.
The total rate base for firm power consumers, excepting going

concern value, is the sum of the net investment and the working
capital or $3,921,460. As a portion of the total revenue from
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firm power consumers should provide a depreciation reserve fund

allowance, it was determined in the following manner: Use was

made of tables for the average life of the various classes of de-

preciable property in the entire investment of The Colorado

Power Company in the Central System, and from these tables

it was found that an allowance of 1.905% of the entire invest-

ment would be sufficient to replace the depreciable property as

necessary insofar as can be predetermined. The annual amount

to be set aside for depreciation reserve fund is, therefore, $71,-

189 from the total revenues of firm power consumers.

The Commission has taken the figures found by the Commis-

sion's statistician as set out in his report, Exhibit 1-B, for the

operating expenses. A five-year average has been used unless

otherwise indicated. The manner of allocation to firm power is

as follows: After the conclusions reached in regard to invest-

ment that the Shoshone, Georgetown and Leadville power plants

with a portion of the transmission line are sufficient to supply

the firm power commitment, operating expenses have been al-

located in the same way with certain exceptions. Production

costs were not allocated but taken as they were found for the

three plants over a five-year period. The fact that Shoshone did

generate electricity in excess of that needed by firm power users

is offset by the fact that these firm power users were protected

in a measure by the standby service of the Boulder plant. Trans-

mission line expenses were allocated on the basis of traffic. Dis-

tribution, utilization, commercial, new business, and local man-

agement expenses as set up in the report are all chargeable to

the firm power consumers. It may be noted that distribution ex-

pense necessary for the so-called dump power consumers is in-

cluded in the report in the general expenses and not in the dis-

tribution expense. General expenses are allocated in the ratio de-

termined from a comparison of all other operating expenses.

Taxes for 1920 are taken on the theory that they are constantly

increasing, and those of the current year are the best indication

of what may be expected for the future. Income tax has been

deducted as not a proper charge against the total revenues, since

income tax is properly chargeable against the profits. Taxes
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have been allocated as between the Central System and the other

districts in agreement with figures of the Commission's statisti-

cian. Within the Central System, taxes are allocated as between

firm and so-called dump power on the basis of the net P. U. C.

valuation. A table of operating expenses chargeable to firm

power users follows:

Production and maintenance expense $ 33,350
Transmission line expense  23,800
Distribution expense  30,069
Utilization expense  5,813
Commercial expense   10,058
New business expense  7,276
Local management expense  6,789
General expenses   40,218

Taxes   68,575

Total operating expenses $225,948

The gross operating revenues are also taken from figures of

the Commission's statistician and based on a five-year average.

The following conclusions summarize the firm power revenue in

the Central System:

Gross operating revenue $662,460

Gross operating expenses (including taxes)   225,948
Net operating revenue  436,512

Depreciation reserve fund allowance  71,189

Net available for return upon fixed capital account  365,323

Going Concern Value.

A utility plant which has an established business attached is

more valuable than one without business, and following our prece-

dent in such cases as this we will allow going concern value. In

this case it seems to the Commission that $300,000 is a reasonable

allowance. The fair value of the property in use and useful for

serving the firm power customers in the Central System is found

by the Commission to be $3,921,460. To this will be added $300,-

000 as going concern value, making a total amount as a fair

value of $4,221,460. The Commission, therefore, finds that so

much of applicant's property as is reasonably necessary for the

service of all of the customers on the Central System (and ex-

cluding The Denver Gas and Electric Light, The Denver Tram-

way and The Western Light and Power Companies), is of the

fair value for the purposes of this case of $4,221,460, and that
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the balance of the property owned by the applicant in the Cen-

tral System is the result of an overbuilt plant and is not in use

or useful in serving the customers on the Central System, ex-

cluding the above named companies. With a net rate base of

$4,221,460 we have a net revenue upon this fixed rate base of

$365,323, which is more than 8 per cent return on the capital

investment and, therefore, leads the Commission to the conclu-

sion that the rates charged the customers on which this earning

was obtained were amply sufficient and high enough to afford

the Company a reasonable return on the capital invested. The

Commission has found that the balance of the energy generated

by the Power Company and sold to The Denver Gas and Electric

Light, The Denver Tramway and The Western Light and Power

Companies is not, under the evidence in this case, "dump power"

or secondary power, but is surplus firm power not capable of

being sold by the Company at this time at firm power prices.

The Power Company should, therefore, make an effort to dispose

of or sell such energy at the highest obtainable prices at this

time. If the time should arrive that the Company is able to ob-

tain other customers to which it can dispose of this energy at

firm power prices it should file with the Commission a schedule

of firm power rates therefor, or make application to the C
om-

mission to fix a rate or make a contract which will be just, rea-

sonable and lawful for the disposal of the same.

There was some contention on the part of attorneys for the

protestants that the rates charged by the Power Company as be-

tween the firm power customers of the Central System were dis
-

criminatory as between the firm power customers themselves
.

The Commission will not attempt at this time to make any find-

ings on this contention. This was an application for an increas
e

in rates by the Power Company applicable to all power cus-

tomers in the Central System. The case has been made and the

evidence built up on the question as to whether or not the Com-

mission would allow these schedules and increases to become ef-

fective. The Commission has reached the conclusion that they

should not be allowed to become effective. There is not sufficient

evidence, however, on which the Commission could form a rea-
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sonable conclusion as to whether or not any of the rates or con-

tracts between the firm power customers themselves are discrim-

inatory as between themselves.
In view of the decision herein, the same questions being raised

in Docket Numbers 50 and 51, the Power Company's application
to increase the power rates of The Denver Gas and Electric Light
Company, and The Western Light and Power Company, respec-
tively, this decision is controlling in those cases; hence the Com-
mission will enter an order permanently suspending the sched-
ule of rates filed October 6, 1920, and suspended pending an in-
vestigation of same in said Dockets Nos. 50 and 51, which will

permit the applicant Power Company, to dispose of its energy

to the Denver and Western Companies in accordance with the

views herein expressed.

ORDER.

IT Is THEREFORE ORDERED by the Commission that the sched-

ules of rates of the Power Company filed with the Commission

embodying increases in rates to the firm power customers on the

Central System and which were suspended by the Commission

be, and they are, hereby permanently suspended.

RE C. L. PRESTON.

[Application No. 96. Decision No. 533.]

Certificates of convenience and necessity—Reasons for refusal—Im-

material testimony.

1. Testimony relating to the amount of taxes paid by a rail-

road and damage to highways by motor freight trucks is imma-

terial upon an application for a certificate of convenience and

necessity to operate a truck in competition with an existing rail-

road carrier.

Certificates of convenience and necessity—Motor trucks—Showing of

convenience.
2. A motor truck service which takes merchandise from the

door of a consignor and delivers it to the door of a consignee is

a reasonable necessity and convenience to the public, when exist-

ing railroad service requires handling and cartage at each end of

the route.
[May 1, 1922.]

Appearances: M. B. Waldron, of Denver, for Applicant; E.

G. Knowles, of Denver, for Union Pacific Railroad Company.



360 REPORTS OF DECISIONS OF

STATEMENT.

By the Oommission: On June 30, 1920, applicant, C. L. Pres-

ton, doing business under the name of The Northern Tra
nsfer

Company, filed his petition with the Commission for a certificate

of public convenience and necessity to engage in the transporta
-

tion of freight by motor truck between Denver and Greeley, Colo-

rado, and intermediate points. The petition sets forth by ap-

propriate allegations the equipment which he proposes to use in

his motor truck transportation, and proposes to operate each day

of the week in either direction, and that the territory thro
ugh

which he operates is thickly populated and the necessity fo
r fur-

theri service in the transp
ortation of freight, and that public

convenience and necessity require the proposed operat
ion. At-

tached to said petition are the rates proposed to be 
charged,

which includes delivery charges for the service rendered
.

Union Pacific Railroad Company was served with a copy
 of

said petition, and on July 16, 1920, filed its motion and 
objec-

tion and answer thereto.

The motion to dismiss the application is based upon a number

of reasons therein set forth, most of which are for 
the alleged

failure of the applicant to comply with the rules of
 procedure

of the Commission with regard to filing applic
ations for a cer-

tificate of public convenience and necessity, exce
pt the second

ground thereof, which is upon the alleged gro
und that this Com-

mission is without power or jurisdiction to ente
rtain said appli-

cation or to grant any relief in respect thereto.

The objection and answer filed contemporaneously wit
h said

motion to dismiss by Union Pacific Railroad Comp
any, enumer-

ates a number of reasons why the certificate should not be

granted and the application dismissed, the im
portant ones of

which are:

It is alleged in paragraphs three and four that t
he respondent

railroad regularly operates trains over its line of 
railroad between

Denver and Greeley and intermediate points, and t
hat the people

affected are, and will be, at all times properl
y, adequately, rea-

sonably, sufficiently, promptly and convenientl
y served by re-

spondent railroad in the transportation of freig
ht at reasonable
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rates and charges, and that public convenience or necessity does

not require the proposed operation of said automobile truck line,

for that the public is already served in a complete, satisfactory

and efficient manner by the operation of its trains between the

cities aforesaid.

The matter was set for hearing at the hearing room of the

Commission, Capitol Building, Denver, Colorado, on Thursday,

March 24, 1921, at 10:00 o'clock A. M. Upon said day, by agree-

ment of counsel and the Commission, the matter was continued

from March 24, 1921, to May 27, 1921, at the same place, and

the applicant was given leave to file, not less than ten days prior

to the date to which the hearing was continued, such additional

data as was required to be filed under the rules and practice of

the Commission, and to furnish to said Union Pacific Railroad

copies thereof.

On the date to which the same was continued, to-wit: Friday,

May 27, 1921, the matter was duly heard, at which applicant

testified, in substance, that The Northern Transfer Company

was merely the trade name under which the applicant had been

doing, and proposed to continue to do, business as a motor truck

line for the transportation of freight between Denver and Gree-

ley; that he was then operating three trucks and would provide

such further equipment as the business justified; that he had a

license for the operation of his trucks in the City of Denver,

but that no other or further licenses were required to operate

such trucks through the towns between Denver and Greeley nor

in Greeley; that he proposed to operate as nearly on schedule

time as possible so as to deliver freight from Denver into Greeley

at 6:00 o'clock in the morning, a good deal earlier than freight

could be delivered by the rail carrier, and that the service com-

prised pick-up and delivery from consignor to consignee's door;

that the business men of Greeley, of which there were about one

hundred fifty, were his patrons and that it was a convenience

and a necessity to them in the matte of prompt delivery of

their goods at their doors, and particularly with reference to

perishable commodities.

The testimony of the railroad was to the effect that a freight
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train ran daily, except Sunday, between Denver and Greeley,

and that departure from Denver was in the night time to ar-

rive at Greeley the next morning, where freight was delivered

from Denver to the consignee at Greeley about 8 :00 o'clock in
the morning; and that, therefore, the rates and charges being

as low, if not a trifle lower, than those proposed by the motor

truck line, there was no necessity or convenience of the public

for the operation of said motor truck freight line.

The answer of the rail carrier and the testimony upon its be-

half embraced a number of other matters, such as the amount

of taxes paid by the rail carrier, the damage tol the highway

done by the motor freight tracks, and so on, all of which the

Commission deems to be immaterial under the statute in this

regard.

As this Commission stated in re Overland Motor Express Com-

pany, P. U. R. 1920-B, 551, the necessity and convenience of the

public con not be deemed to be an absolute necessity, else the

statute would be meaningless. In that case the question of con-

struction of the phrase "convenience and necessity," as used

in Section 35 of the Public Utilities Act, was carefully consid-

ered, and upon the authorities therein cited we concluded that

the phrase "convenience and necessity" can not be split in two,

for obviously anything that is a necessity would be a convenience,

while, on the other hand, a convenience of the public is not nec-

essarily a necessity; so that the conclusion was reached in the

Overland case, cited above, that all that an applicant was re-

quired to show was a reasonable convenience and necessity of

the public to be afforded through the establishment of the pro-

posed service, as compared with the service already existing in

the particular field.

The merchant at Greeley who orders merchandise from the

Denver merchant, may have the same picked up by the motor

truck company at the door of the Denver merchant and deliv-

ered to his door in Greoley at practically the same cost of serv-

ice as the rail freight rate, or less, for if the same merchandise

is transported by the rail carrier the same must bear the ex-

pense of the haulage from the Denver merchant's place of busi-
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ness to the freight depot, there to be transferred to a freight
ear, conveyed to Greeley, there delivered to the freight depot,
and there to be loaded into some vehicle for carriage to the
Greeley merchant's place of business. The latter service is not
the convenience, surely, to the Greeley merchant as the service
proposed and which has been maintained by applicant in taking
the merchandise from the door of the consignor and delivering
it to the door of the consignee.

Before the motor truck means of transportation came in use no
other necessity or convenience was known; and while the service
proposed by applicant is not an absolute necessity, the Commis-.
sion is of the opinion that it is a reasonable necessity and conveni-
ence to the public. It must be borne in mind that during the period
of Federal control of rail carriers, covering a. period of two or
three years, the establishment of truck lines was encouraged on
account of lack of equipment and necessity of the government
for all available rail equipment for the use of the government
in the transportation of the sinews of war; and during that
period the carriers by rail made no protest or objection to the
motor truck transportation lines, and only within the past year
and a half have such objections been made.
Such matters as injury to the highways of the state by truck

transportation lines and of the taxes paid by rail carriers, which
proportionately are used for the construction and maintenance
of highways, and all such kindred questions, are matters for leg-
islative action, by the enactment of such statute laws as will in-
vest the Commission with authority to, in the proper case, give
such matters due consideration.

At the hearing on May 27, applicant introduced, over objec-
tion of respondent, a paper writing dated May 23, 1921, signed
by some fifty of the mercantile and business firms of the City
of Greeley, expressing their satisfaction at the service rendered
by applicant and a desire that such service be continued.
Taking all the circumstances surrounding this proceeding into

consideration, it is the opinion of the Commission that an appro-
priate order be entered granting the certificate to applicant
sought in his application.
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ORDER.

IT IS THEREFORE ORDERED, That the public convenience and

necessity require and will require the operation of the motor

truck freight transportation line of the applicant, C. L. Preston,

doing business as The Northern Transfer Company, between the

Cities of Denver and Greeley, Colorado, and intermediate points,

and that this order shall be deemed and held to be a certificate of

public convenience and necessity therefor.

THT1 CO-OPERATIVE FRUIT GROWERS AND

DISTRIBUTING UNION COMPANY

V.

AMERICAN RAILWAY EXPRESS COMPANY.

[Case No. 259. Decision No. 5591

Rules and regulations—Estimating weight—Peach shipments.

It is impractical to weigh shipments of peaches moving

by express during the busy season, and the practice of allowing

movement under an estimated weight is fair and equitable.

Rate of $1.25 per cwt. prescribed on fresh fruits and
vegetables moving by express from all points "shown in 'Group

No. 1' to all points in 'Group A' of Section 4, local tariff No. 105,

P. U. C. 33."

[July 21, 1922.]

Appearances: For the Complainants, McMullin & Sternburg,
of Grand Junction, Attorneys for Fruit Growers and Shippers;

for the 1Vresa County Farm Bureau, Mr. A. T. Johnson; for

The American Railway Express Company, Messrs. N. K. Lock-

wood and E. Stein, of San Francisco; for The Denver & Rio

Grande Western Railroad Company, F. C. Hogue, Engineer.

STATEMENT.

By the Commission: This case was brought about by the filing
with this Commission, June 18, 1922, of a formal application,

from numerous shippers and growers in Western Slope terri-

tory, for a reduction of express rates on fruits and vegetables

from all points in "Group No. 1" to all points in "Group A"

of Section 4 of local tariff No. 105; and also that the said rate
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to apply to intermediate points not shown in "Group A." The
applicants also asked that the rate within the boundaries speci-
fied should be $1.20 per hundred weight, regardless of weight
of shipment, and that this rate should apply until November 1,
1922.

Responsive to the aforesaid application, the Commission took
this matter up promptly with the traffic officials of The Amer-
ican Railway Express Company and received a tender from Mr.
N. K. Lockwood, Superintendent of western departments, at San
Francisco, to the effect that his company would be willing to
publish a rate of $1.50 per cwt., which would cancel the $1.85
less than carload and also cancel the $1.51 fifteen hundred pound
lot rates, thus making a flat rate of $1.50 per hundred for all
shipments. This information was given to the complainants and,
being unsatisfactory to them, this case was set down for regular
hearing and was heard by this Commission at the Court House
in Grand Junction, Colorado, at 10:00 o'clock A. M., June 28,
1922.

At the beginning of the hearing counsel for the shippers made
it plain that they were not asking for an emergency or pro-
visional rate, but were asking for a rate based upon a permanent
basis of $1.20 per hundred for shipments, regardless of weight.
The evidence presented in this case brought out the fact that

when the fruit business of western Colorado was in its infancy,
in the early nineties, a rate of $1.00 per hundred was made on
shipments of fifteen hundred pounds or over, and a rate of $1.25
per hundred on consignments of lesser weight from all points
in "Group 1" to all points in initial "A" territory of Section
4, of local tariff No. 105. This rate was maintained until 1918,
during the war period, when rates were increased 10 per cent,
making the rates $1.10 and $1.371/2. In 1919 a raise of ten
cents per hundred was made in each classification, bringing the
rates up to $1.20 and $1.47%. In 1920 there were two successive
raises, making an aggregate raise of 25 per cent and bringing
the rates up to $1.51 and $1.85 respectively.
The increase in rates, under which the fruit and vegetable busi-

ness was built up in western Colorado, does not reflect the entire
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transportation increase, especially in the peach industry. For

a period of about twenty or twenty-five years the old express

company accepted this product on a basis of eighteen pounds

per box, until May 18, 1915, when the present express company

raised the weight to twenty-one and one-half pounds, although

the size of the boxes and method of packing has remained the

same up to the present time. Until some time during 1918,

fifteen hundred pounds could be shipped from the Western Slope

to Pueblo, Colorado Springs, Trinidad, Walsenburg, Denver and

all intermediate points at a rate of $1.00 per hundred pounds,

thus making a transportation charge of eighteen cents per box

on the then allowance weight of eighteen pounds per box. Under

the present tariff of twenty-one and one-half pounds per box at

$1.51 per cwt. the shipping charge has been raised to 321//2 cents

per box, or an increase per box of 141/2 cents, or 80 per cent.

On the less than fifteen hundred pound shipments now, which

take a rate of $1.85 per cwt., the cost per box is nearly 40 cents.

The $1.51 and $1.85 rates referred to were put in effect Novem-

ber 1, 1920, and were in force until July 1, 1921, when The

American Railway Express Company made an emergency rate

of $1.20 per cwt. on all shipments, regardless of weight, and was

continued in effect to October 1, 1921, when they were restored

to previous figures of $1.85 and $1.51.

The evidence given by witnesses in this case establishes the

fact that while shippers have had a large advance in their rates,

they have suffered in other ways. It was shown that under the

lower rates for many years it was customary for the express com-

panies to make the "pick up" at their own expense in several of

the towns, which is now done almost exclusively by the shippers,

thus relieving the defendants of the trouble and expense of main-

taining a pick up service. This is especially true of Palisade

and Clifton, which supply a large volume of express shipments.

In this connection with the movement of fruit by express from

Grand Junction, it was brought out in the testimony of Mr.

Jones, the Secretary-Treasurer of The Grand Junction Fruit

Growers Association, that his company loaded each season about

ten carloads at its own platform, trucking the packages into the



PUBLIC UTILITIES COMMISSION OF COLORADO 367

cars and there delivering them to an express employe, this re-lieving the express company from all expense of pick up andhandling save only what it costs to stack boxes in car.
It was also brought out by witnesses for the plaintiffs thatoftentimes solid carload shipments were switched direct to con-signees' platforms and were there unloaded, obviating all the ex-pense of both pick up and delivery by express company, thusreducing the cost of express service to what would be practicallymade in a corresponding movement in the freight service, withthe exception that the car would move by passenger train. Mr.Jones testified that in 1921 his association shipped 799 cars ofpeaches, pears and apples. Most of this was interstate ship-ments. In fact, only about 10 per cent of the movement beingintrastate, and about 10 carloads moving by express. This wit-ness says that Colorado has the largest fruit crop in its history;that California ships peaches during the entire Colorado peachseason in competition with local shippers and growers, and thatthe California price sets the market price for all Colorado; thatit costs 40 cents to produce a box of peaches in this State; thatthey are being offered in California at 67Y2 cents per box; thatif express rates are not reduced to a minimum it will prevent alarge tonnage from being marketed, and result in very serious

losses to growers.

Mr. Jones also testified that labor costs are now considerably
less than in 1919 or 1920, and besides there is also quite an in-
crease in the efficiency of labor. Mr. Jones also testified that al-
ready this season he had ordered growers not to deliver cherries,
as he could not get even the express charges out of them, leaving
the inference that this valuable food crop was, to a large extent,
a loss to the growers, though the varieties grown are very fine in
quality and and the best known for canning and preserving pur-
poses. Dwelling on the express rates, and giving as a reason
why the charges should be reduced, this witness said that his
company was compelled to go to an expense of from $40.00 to
$50.00 per day to take care of their express pick up that is ordi-
narily performed by express companies in other communities
throughout the United States.
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Mr. Younger, of the Palisade Fruit Express Company, in his

testimony related that The American Railway Express Com-

pany's service is not as good as it was formerly, under competi-

tive conditions, when Wells Fargo was operating. At that time

he said the express people called for fruit and vegetables at

shippers' platforms, and relieved the shippers of this expense,

and in addition to this the express company then furnished iced

refrigerator express cars, which the present express company re-

fuses to furnish. Now the express company has no pick up at

Palisade and several other points, and shippers haul all consign-

ments to depot for smal shipments. Often solid carloads are

sent out from Palisade and Grand Junction, and the only func-

tion performed by express company is that they furnish an em-

ploye who stacks the boxes in car in station order after they are

delivered inside of car by shipper. In addition to minor ship-

ments, Mr. Younger testified there are often as much as three

carloads shipped from Palisade in one day. He says these are

loaded during the day and are all ready and are picked up by

the passenger train engine, and are pulled out of Grand Junc-

tion and Palisade between 7:05 and 7:28 P. M. daily during the

rush season. Sometimes these cars are picked up by No. 16 at

Grand Junction, Clifton and Palisade from 1:20 to 1 :55 P. M.

While this movement is generally for many local points, it often

happens that solid carloads are consigned to Pueblo, Colorado

Springs and Denver.

Mr. Younger, in his evidence, shows that it costs the grower

40 cents per box to grow, pick, pack, furnish box, nails, paper,

labor, haulage to express car, etc. He also said that in the

fifteen years he had been shipping fruit from the Western Slope,

that in only four years of this period had peaches brought as

much as 95 cents per box. In this connection, and speaking

from memory, Mr. Younger said 1909 was a good year and El-

berta peaches averaged 66% cents per box; 1910 was a poor

year, and the average was about 40 cents; 1911 was another good

year and the average was about 70 cents; 1912 was a particularly

bad year and the published reports of the various fruit associa-

tions showed that peaches only brought from 21 to 28 cents per
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box; 1914 the price did not exceed 60 cents per box; 1915 theaverage was about 60 cents. From the latter date until 1919
there was a gradual price improvement, until the price reached95 cents per box.

Frank R. Davis, Manager of the Mercantile Department ofThe Grand Junction Fruit Growers' Association, an organizationthat has been in business over thirty years, and who has been
with this concern for twenty-five years, stated in his testimonythat the present charge of twenty-one and one-half pounds perbox on peaches up to September 1st is an overcharge and thatthey will not average over eighteen pounds for this period.
This Commission also finds that it is entirely impractical to

weigh shipments of peaches moving by express during the busy
season. It also finds that the custom extending over more than
,twenty-five years of allowing peaches to move under an es-
timated weight of eighteen pounds per box up to September 1st
of each year, and thereafter at twenty-one and one-half pounds,
is fair and equitable to both the express company and shippers
as well.

The Commission, in considering the many phases presented in
this ease, is of the opinion that the present rates are too high and
are not justified. The elimination of pick up service by the ex-
press company, the large number of solid carloads moved and
unloaded at consignees' expense, the movement of 90 per cent of
express shipments in lots of fifteen hundred pounds and over to
one consignee, the easy matter of delivering large consignments
to one address, the relatively small number of consignments per
carload compared with ordinary express business, puts the move-
ment of fruit from western Colorado to Pueblo, Walsenburg,
Trinidad, Colorado Springs, Denver and intermediate points in
a class outside the pale of ordinary express movement. All these
elements considered, it is easy to understand it costs the express
company far less to move these commodities under existing con-
ditions, than is the case with ordinary express matter, and in
consequence of which it must follow that rates should be made
to correspond somewhat with the service rendered.
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ORDER.

Pr Is THEREFORE ORDERED, That the express rate of The

American Railway Express Company on fresh fruits and

vegetables from all points shown in "Group No. 1" to all points

in "Group A" of Section 4, local tariff No. 105, P. U. C. 33,

shall be $1.25 per cwt., effective August 1, 1922.

IT IS FURTHER ORDERED, That up to September 1st of each

year, The American Railway Express Company shall accept

boxed peaches at the estimated weight of eighteen pounds per

box, and after said September 1st at an estimated weight of

twenty-one and one-half pounds.

RE W. R. FREEMAN, et al., RECEIVERS OF THE

DENVER & SALT LAKE RAILROAD COMPANY.

[Case No. 261. Decision No. 566.]

Rates—Coal—Reduction.

Rates on coal from points on Denver & Salt Lake Railroad
ordered reduced 10 per cent.

[September 6, 1922.]

STATEMENT.

By the Commission: After the findings of the Interstate Com-

merce Commission in Docket No. 13293, Reduced Rates-1922,

68 I. C. C. 676, W. R. Freeman and C. Boettcher, Receivers of

the Denver and Salt Lake Railroad, applied to the Interstate

Commerce Commission for exemption from said order upon the

grounds that they were not in position financially to make the

reduction contemplated by the findings of the Commission in that

case.

Upon said application of the Receivers of the Denver and Salt

Lake Railroad, a hearing was held before Division 3 of the Inter-

state Commerce Commission in Denver, Colorado, beginning

July 31, 1922.

In connection with said hearing, the Interstate Commerce

Commission invited this Commission to sit jointly with them so

that this Commission might at the same time consider the matter
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of intrastate rates also. This invitation was accepted and on

July 22, 1922, a notice was issued by this Commission entitled

as above and served upon the Receivers of the Denver and Salt

Lake Railroad and other carriers in Colorado, particularly in-

cluding all carriers participating with the Denver and Salt Lake

in joint through rates to destinations in Colorado.

As a result of the hearing the Interstate Commerce Commis-

sion on August 3, 1922, made its findings and order denying the

application of the Receivers of the Denver and Salt Lake Rail-

road for exemption from the findings insofar as the interstate
rates on coal were concerned without, however, requiring any re-
duction on other commodities, and ordered the Receivers to cease
and desist on or before September 17, 1922, and thereafter to
abstain from publishing, demanding or collecting the present in-

terstate joint rates on coal from points on the Denver and Salt
Lake Railroad to points on participating lines in Wyoming,
Kansas, Nebraska, Iowa, North Dakota, and South Dakota, and
by said order the Interstate Commerce Commission further re-
quired the Receivers of the Denver and Salt Lake Railroad to

establish on or before September 17, 1922, upon notice to the

Commission and the general public of not less than five days,

and thereafter to maintain and apply joint interstate rates on

coal reduced as specified in the original findings of the Commis:

sion in said case, which amounts substantially to a reduction of

ten per cent of the rates in effect at the time of the original find-

ings of the Commission in said cause.

This Commission allowed increases in rates effective September

1, 1920, in conformity with the increases ordered by the Inter-

state Commerce Commission in Ex Parte 74, and from the evi-

dence introduced in the joint hearing herein, and in view of

the findings and order of the Interstate Commerce Commssion

requiring a reduction in coal rates at this time in interstate com-

merce, this Commission finds that a corresponding reduction

should be made in intrastate coal rates so as to preserve the same

relationship between interstate and intrastate rates on coal as

existed immediately prior to the reduction in interstate rates

ordered by the Interstate Commerce Commission.
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The Interstate Commerce Commission at the time of the hear-

ing of this case in Denver also heard the argument of counsel in

another case involving the divisions of the joint interstate rates

on coal and rendered a decision also on August 3rd in that case.

So far as the hearing before this Commission was concerned, how-

ever, the question of divisions was not involved and it is expected

that the participating carriers will agree upon the divisions of

joint intrastate coal rates, and in the absence of such agreement

the matter may be presented to this Commission for further

hearing.
The Commission therefore finds that the local and joint intra-

state rates on coal now in effect, from mines on the Denver and

Salt Lake Railroad, will be unjust and unreasonable on and after

September 17, 1922.

ORDER.

IT Is THEREFORE ORDERED, That W. R. Freeman and C.

Boettcher, as Receivers of the Denver and Salt Lake Railroad

be, and they are, hereby required to file with this Commission and

make effective on September 17, 1922, on not less than five days'

notice to the Commission and to the general public, and in the

manner prescribed by the Act, rates on intrastate shipments of

coal which will be ten per cent less than the rates now in effect

for such traffic.

IT IS FURTHER ORDERED, That carriers now participating with

the Denver and Salt Lake Railroad in joint intrastate coal rates

from mines located on the Denver and Salt Lake Railroad to

intrastate destinations be, and they are, hereby required to par-

ticipate with the Receivers of the Denver and Salt Lake Rail-

road in the establishment of the rates ordered hereby.

THE MERCANTILE SERVICE CORPORATION

V.

THE AMERICAN RAILWAY EXPRESS COMPANY.

[Case No. 266. Decision No. 5771

Rates—Express—Bread—Relation to those in neighboring states.

1. To allow express rates on bread in Colorado to continue

higher than in neighboring states constitutes a discrimination

against Colorado citizenry which should not be permitted.
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Rates--Freight and express--Absorption of wage reductions—Dis-
crimination.

2. To permit reductions in railroad wages and expenses to
be absorbed by reductions in freight rates alone would be mani-
festly unfair to express shippers.

Rates--Comparison with another non-competitive commodity—Mate-
riality.

3. The fact that a rate on a commodity does not measure
up or down to those on other articles with which it does not come
in competition does not indicate it is too low or too high.

Express rates on bread found unreasonable, and required
to be reduced to what they were before increase of 26 per cent
allowed in Application No. 94, November 3, 1920, became effective.

[December 6, 1922.]

Appearances: R. L. Ellis, Traffic Manager of The Pueblo
Commerce Club, for Complainant; for Defendant, J. H. Moores,
49 Broadway, New York; for Intervenor, The Denver & Rio
Grande Western Railroad Company, Messrs. E. N. Clark and
Thomas R. Woodrow, its Attorneys; for The Commerce Club of
Pueblo, Colorado, Mr. R. J. Breckenridge, President, and Mr.
E. E. Gray, Secretary; for The Colorado Springs Chamber of
Commerce, Mr. Jackson; for Intervenor, The Colorado & South-
ern Railway Company, Mr. J. E. Buckingham; for The Denver
Civic and Commercial Association, W. D. Wright, Jr.; Inter-
venor for The Ma,cklem Baking Company of Denver, Roger E.
Knight; Intervenor for The Campbell-Sell Baking Company, of
Denver, Stephen J. Knight.

STATEMENT.

By the Commission: On March 23, 1922, the Commission re-
ceived the complaint herein and set the case down for hearing
for 2:00 o'clock P. M., May 25, A. D. 1922, at the City Hall,
Pueblo, Colorado, at which time the matter was duly heard.
By agreement of all parties and insofar as testimony was in

any way applicable, both cases, numbered 255 and 256, were
consolidated for the purpose of hearing; case No. 255 being
recognized as the ice cream hearing and the present Case No. 256
being the bread hearing; both cases, however, relating to and
having to do with express rates in practically the same territory.

66_
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Complainant, a corporation, in behalf of its clien
ts, The Sun-

vine Baking Company and Purity Bread 
Company, located at

Pueblo, Colorado; Denver Bread Company, loca
ted at Denver,

Colorado; The Zimmerman Baking Company, 
the Columbia

Bakery, The Star Baking Company and the Ideal Bak
ery, located

at Colorado Springs, Colorado, alleges that the d
efendant here-

in charges rates for the shipment of bread within Colo
rado that

are unjustly high and unreasonable, and seeks relief 
therefrom

and we are asked to establish reasonable rates for the f
uture.

A large number of witnesses were introduced by th
e com-

plainants, representing all the larger bakeries in Denver
, Colo-

rado Springs and Pueblo. The testimony went minutely into

the facts of the baking industry in Colorado. It showed very

conclusively that reductions in prices had been made by
 the bread

manufacturers since the date of the last increase in express rat
es

in 1920. The evidence also showed that while the bakers had

Increased their sales considerably in their respective localities,

they have suffered very heavy losses in their outside trade, run
-

ning from 30 to 70 per cent. These losses in their shipping busi-

ness, the complainants allege, are wholly attributable to the i
n-

creased express rates put in effect in 1920.

Sufficient evidence bearing out these claims was submitted to

warrant the conclusion that the free movement of bread over

the lines of the defendant carrier in Colorado is being retarded

on account of high rates, and this in the face of the fact that

more strenuous efforts have been made since such date to
 in-

crease outside trade than ever before.

The testimony shows that the cost of shipping bread in New

York City for a little over one hundred miles is 87 cents per cwt.,

while the cost of shipping it from Pueblo to Walsenburg, a dis-

tance of fifty-three miles, is $1.04 per cwt.; from Colorado

Springs to Ramah, a distance of forty-eight miles, 82 cents; from

Pueblo to Monte Vista, a distance of one hundred forty-five

miles, $1.99; and from Pueblo to Salida, a distance of ninety-six

miles, $1.16.

From the foregoing it can be readily seen that the New York
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shipper has approximately twice the shipping radius for the
same amount of express charges.
The following is a comparison in the present rates from Den-

ver, Colorado Springs and Pueblo to points west thereof, with
the rates in the next lower zone as shown by complainant's Ex-
hibit No. 5:

Washington, Oregon,
Points West of Pueblo, Kansas, Nebraska, Da-
Colorado Springs and kotas and Other PointsMiles Denver. in Zones 3 and 5.

100 $1.71 $1.04
200 2.03 1.56
300 2.81 1.97
400 3.06 2.44
500 3.32 2.81

A statement showing comparisons in rates on bread from Den-
ver, Colorado Springs and Pueblo to points in Colorado west
thereof, and other states located in the same zone which did not
permit the last 26 per cent advance, is as follows:

Per Cent
Points in Rates in Per Cent of Increase

Colorado West Idaho of Colorado Colorado
from Denver, Utah, Arizona, Rates to Rates
Colo. Springs Montana, Other Over Other

Miles and Pueblo Nevada Rates Rates
25 $ 73 $ .70 104.3 04.3
50 1.19 .96 124 24
100  1.71 1.15 149 49
150 2.03 1.36 149 49
200 2.03 1.62 125.3 25.3
250 2.29 1.81 126.5 26.5
300 2.81 2.02 139 39
350 2.81 2.23 126 26.4
400  3.06 2.44 125.4 25.4
450 3.33 2.64 126.1 26.1
500 3.33 2.80 119 19

It will be noted in the figures above, the rate for fifty miles is
$1.19, while the rate to Salida from Pueblo, ninety-six miles, is
but $1.16. The lower rate between Pueblo and Salida was oc-
casioned by the Express Company granting a special commodity
rate between these points after the 26 per cent raise became ef-
fective.
Defendant urges that the aforesaid rates are not a fair com-

parison, but certainly if we are to arrive at just and equitable
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rates within the State of Colorado, we must take into considera-

tion the rates paid by competitors in the states surrounding us.

The last increase in express rates was made effective in Novem-

ber, 1920, and at this time the states of Idaho, Utah, Arizona,

Montana and Nevada did not permit the 26 per cent advance.

while Colorado did. Owing to the apparent exigency of the

case, brought about by an increase of express employes' wages,

the Interstate Commerce Commission ordered a general increase

throughout the country, after an investigation of the matters in-

volved. This Commission allowed the same rates in Colorado to

conform with the interstate rates. While two years have

elapsed, and in the meantime the Express Company has appealed

to the Interstate Commerce Commission, no advance in the rates

in the states of Idaho, Utah, Arizona, Montana and Nevada has

as yet been made.

To allow these competing states to continue on their present
basis of rates and Colorado to continue on its higher basis of
rates would constitute a discrimination against our own citizenry,

which this Commission does not feel justified in permitting.

The evidence shows that, under the uniform contract between

the Express Company and the railroad companies, the railroads

will stand the larger portion of any reduction in express rates.

Under an order of the United States Railway Labor Board, ef-

fective August 1, 1921, the Express Company got a reduction in

labor costs amounting to approximately $12,000,000.00 per an-
num. The railroad companies, under an order of the Labor

Board, effective August 1, 1921, got a reduction in wages es-

timated at $400,000,000.00 per annum. The Express Company

and the railroad companies have also been benefitted by reduc-

tions in other expenses.

Many reductions in freight rates have been made voluntarily
by the railroad companies and others have been ordered by the
Interstate Commerce Commission. In Reduced Rates, 1922,
Vol. 68, of the Interstate Commerce Commission's reports, pages
676 to 747, the commission ordered a general reduction of 10 per
cent in freight rates throughout the country, effective July 1,
1922. In discussing the situation in this decision, the Interstate
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Commerce Commission, at page 732, said: "Shippers almost

unanimously contend, and many representatives of the carriers

agree, that 'freight rates are too high and must come down.'

This indicates that transportation charges have mounted to a

point where they are impeding the flow of commerce and thus

tending to defeat the purpose for which the increased rates were

established—that of producing revenues which would enable the

carriers to provide the people of the United States with adequate
transportation." In our own State the railroads voluntarily

reduced freight rates on certain commodities to about the basis in

effect prior to the last increase.

To permit the reduction in wages and expenses of the carriers

to be entirely absorbed by reductions in freight rates would be

manifestly unfair to shippers whose products move by express

and who are unable to bear the burden of the existing high rates.

In rates on grain, grain products and hay, 64 I. C. C. Reports,

Page 100, the Interstate Commerce Commission says: "So far as

a tendency downward in their rates (meaning the rail carriers)

can be induced, and so far as the reduction in wages and prices

which have already been made effective can be converted into

rate reductions, we are assured that the full return of prosperity

will be hastened for both industry and labor."

Defendant's witnesses insist that bread now takes a cheaper

rate than any other article of food, except those packed in ice.

A flat charge of 5 cents is made for the return of empty bread

containers where pickup and delivery service is not accorded,

and 10 cents if pickup and delivery service is provided. The

Express Company insists that the charges assessed for the return

of the empties is not remunerative.

One of defendant's witnesses also stated that "bread is a

necessity of life, and bakers have always contended that their

margin of profit is smaller than on other classes of shipments and

would not stand an increase in express rates." This he gave as

a reason for the present rates on bread being lower than some

other classes of food products.

The evidence shows that both milk and cream move at a lower

rate than the bread rate, and the empty cans are returned free

a
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where no pickup or delivery service is performed. While no
terminal service is performed on the milk and cream rates, even
by adding terminal costs, the bread rate would be considerably
above those charged for milk and cream.

If, then, we are to measure the bread rates solely by those
articles of food which take a higher or a lower rate than bread,
which item would be the controlling factor in establishing a
proper rate? It would be just as reasonable to use one measure
as the other. The fact that a rate does not measure up or down
to other articles with which it is not in competition does not indi-
cate that the rate is too high or too low.

Defendant's evidence shows that the Express Company's oper-
ating income on Colorado intrastate business, after deducting ex-
penses, was $17,864.93 for the year 1921, and that its net income
for the same year from all operations throughout the United
States amounted to $2,309,220.82. It is noticeable, however, that
the Express Company did not contend that it was not earning a
sufficient return on its investment, but contented itself rather
upon a showing of the intervenors, The Denver & Rio Grande
Western Railroad Company and The Colorado & Southern Rail-
way Company, which companies produced exhibits to show that
there was a deficit in express operation on the lines of these car-
riers for the year 1917, and that the deficit was greater in 1921
than in 1917; but this showing included through interstate hauls
and included figures for local hauls in other states, and were not
segregated in such a manner as to be of value and are not per-
suasive in the absence of evidence showing the surrounding cir-
cumstances and conditions. On the other hand, it is shown in
the testimony that for the first three months of 1922 (subsequent
reports were not produced at the hearing) the express privileges
paid to the carriers generally throughout the United States ex-
ceeded those for the same period in 1921 by over $3,000,000.00,
or in excess of 15 per cent.

It is also significant to note that the Missouri Pacific Rail-
road Company, The Chicago, Rock Island & Pacific Railway
Company, The Atchison, Topeka & Santa Fe Railway Company,
The Chicago, Burlington & Quincy Railroad Company and the
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Union Pacific Railroad Company, all large companies having ex-
tensive lines within the State of Colorado, entered no appear-
ances and made no protest or showing.
An illuminating statement showing how the increased express

rates have decreased shipments and depleted the revenues of the
Express Company is shown by complainant's Exhibit No. 12. It
shows that for the week ending October 9, 1920, the five leading
bakeries of Denver, Colorado Springs and Pueblo shipped 86,936
pounds of bread at an 82 cent rate, which gave the Express
Company a return of $712.88. The same baking companies, for
the week ending May 6, 1922, only shipped 38,252 pounds of
bread at a rate of $1.04, producing a revenue for the Express
Company of but $397.82, or a loss to the Express Company of
$315.06 in revenue attributable to the higher rates.
Upon consideration of the record as a whole, the Commission

finds the facts to be that the express rates of this defendant on
bread are unreasonably high and unjust between Denver, Colo-
rado Springs and Pueblo, Colorado, and points within the State
of Colorado, and for the future will be unreasonable and unjust
to the extent that they exceed those in effect prior to the last 26
per cent advance in rates.
Although the issue is not before us, the Commission does not

feel warranted in issuing an order affecting certain localities in
the State without according all points within the State the same
privilege; and while no order will be issued at this time covering
the points not mentioned in the complainant's complaint, the
Express Company will be expected to bring all rates on bread
within the State of Colorado to conform with the order in this
Case.

ORDER.

IT Is THEREFORE ORDERED, That The American Railway Ex-
press Company be, and it is hereby, ordered to restore the bread
rates in effect in Colorado immediately previous to the twenty-
six per centum increase allowed under Colorado P. U. C. Appli-
cation No. 94, of November 3, 1920, from Denver, Colorado
Springs and Pueblo to all points in Colorado reached by said Ex-
press Company.
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IT IS FURTHER ORDERED, That The American Railway Express

Company file with this Commission an amendment to its bread

rates, in accordance with this order, within eight days of the

date hereof.

IT IS FURTHER ORDERED, That the reduced rates ordered here-

in become effective December 15, 1922.

THE PUEBLO ICE CREAM CO., et al„

V.

AMERICAN RAILWAY EXPRESS COMPANY.

[Case No. 255. Decision No. 5781

Rates—Ice cream.
Rates on ice cream in effect before 26 per cent increase al-

lowed in Application No. 94, November 3, 1920, became effective,
prescribed.

[December 6, 1922.1

Appearances: R. L. Ellis, Traffic Manager of the Pueblo Com-

merce Club, for Complainant; for Defendant, J. H. Moores, 49

Broadway, New York; for Intervenor, The Denver & Rio Grande

Western Railroad Company, Thos. R. Woodrow, Esq.

STATEMENT.

By the Commission: On March 23, 1922, the Commission re-

ceived the complaint herein and set the case down for hearing for

2:00 o'clock P. M., May 25, A. D. 1922, at the City Hall, Pueblo,

Colorado. Cases Nos. 255 and 256 were consolidated for the

purposes of the hearing and it was agreed by the interested par-

ties that all evidence that might be applicable should be used
in both cases. It was agreed by counsel and other interested

parties that Case No. 256 should be heard first and at its con-

clusion on May 26th, Case No. 255 was duly heard.

Complainants, The Pueblo Ice Cream Company and the Polar
Ice Cream & Supply Company, both located at Pueblo, Colo-
rado, allege that the defendant charges rates on ice cream be-
tween Pueblo, Colorado, and all points within the State of Colo-
rado, and for the return of ice cream empties from Colorado
points to Pueblo that are unjustly high and unreasonable, and
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seeks relief therefrom. It was also alleged by complainants that
rates to certain points were discriminatory in favor of Denver,
but this latter allegation was withdrawn at the hearing.
It is shown in the evidence that ice cream and bread move on

the same rates per cwt., and what we said in regard to the main
issues in our decision on the bread case applies with equal force
to the ice cream case and we will deal only with the issues pecu-
liar to the ice cream case now before us.
The testimony of complainants' witnesses was similar to that

introduced by the witnesses in the bread case. It was shown
that reductions in prices had been made from time to time by the
ice cream manufacturers since the date of the last increase in
express rates.

The evidence shows that it is impossible for the ice cream com-
panies to reduce their prices further in order to get business.
More active sales effort has been made in 1920, without results.
Their inability to get outside trade is attributed entirely to the
high express rates.

Defendant's evidence shows that ice cream and other food
shipments packed in ice are allowed a reduction of 25% from
the gross weight account of being packed in ice, and that no re-
duction is allowed in the weight of articles not packed in ice.
For this reason, the Express Company urges that no reduction
should be made in the ice cream rates; but, everything con-
sidered, cream and milk move at a lower rate than ice cream.

Complainants contend that by reason of the necessity of pack-
ing shipments in ice, the defendant is accorded a greater revenue
in comparison with the net weight of the shipment than is ac-
corded food products not packed in ice. The evidence shows
that in the early days of the express business it was found that
the express business would be very essential for perishable food
products packed in ice, such as fish, meat, oysters, clams, dressed
poultry, etc., but those commodities would not move freely by
express if they were charged on the gross weight, including the
weight of the ice; so the express companies years ago fixed a
classified rate on perishable food products packed in ice of 25
per cent less than the gross weight.
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The issues here presented are practically identical with those

in the bread case, No. 256, and the findings in that case will

apply likewise to the issues involved herein.

The evidence in this case shows that 50 per cent of the ice

cream is hauled to the express office by the express company's

wagons, and 50 per cent is delivered by complainants' trucks, the

reason being that complainants do not wish to pack their ship-

ments so far ahead of the departure of trains and prefer to de-

liver the ice cream to the station themselves for this reason.

The present charge for the return by express of empty ice

cream containers is 16 cents, regardless of distance carried. Com-

plainants ask the Commission to reduce this charge to 5 cents,

which is the charge in Colorado on the returned bread empties

when no terminal service is performed.

A similar demand was made in the case of the National Asso-

ciation of Ice Cream Manufacturers against the Adams Express

Company, et at., 33 I. C. C. 411, in which the Interstate Com-

merce Commission said: "As with respect to the charges on ice

cream, the rates on ice cream packages returned empty are not

fairly comparable with rates on empty bread carriers or other

carriers which take lower rates." The evidence shows that not

all the ice cream empties are delivered by the Express Company,

but the exception is when the ice cream company is in a hurry

for the empties and picks them up with its own truck.

The testimony shows that complainants' containers are three

and five-gallon containers, and the cubic dimensions of these are

less than other containers returned for ten and eleven cents.

Bread empties are returned for five cents where the bread com-

pany's truck picks up the empty, and ten cents where the Ex-

press Company delivers it. The Express Company contends that
the delivery cost is in excess of the amount received for this
service. It seems that complainant should be accorded the al-
ternative of permitting the Express Company to deliver the ice
cream empties at the existing rates or to pick them up with their
own trucks, and that a reduction of five cents per package would
be a fair allowance for this service.

After consideration of the record as a whole, we find that the
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rates on ice cream between Pueblo and points within the State of
Colorado are, and for the future will be, unreasonable to the ex-
tent that they exceed those in effect prior to the last 26% in-
crease, and that an alternative application should be established
in the Express Company's tariff providing for return of ice
cream empties when pickup and delivery service has not been ac-
corded by the Express Company, five cents under the rate where
pickup and delivery service is performed by the Express Com-
pany.

Although the issue is not before it, the Commission does not
feel warranted in issuing an order affecting certain localities in
the State without according all points within the State the same
privilege; and while no order will be issued at this time, the Ex-
press Company will be expected to bring all rates on ice cream
and ice cream empties within the State to conform with the
order in this ease.

ORDER.

IT IS THEREFORE ORDERED, That the American Railway Ex-
press Company be, and is hereby, ordered to restore the rates on
ice cream to the basis in effect in Colorado immediately previ-
ous to the twenty-six per centum increase allowed under Colo-
rado P. U. C. Application No. 94, of November 3, 1920, from
Pueblo to all points in Colorado reached by said American Rail-
way Express Company.

IT IS FURTHER ORDERED, That the American Railway Express
Company's tariff shall provide a reduction of five cents under its
regular tariff where the Express Company does not provide de-
livery service for empty ice cream containers.

IT Is FURTHER ORDERED, That the reduced rates ordered here-
in become effective December 15, A. D. 1922, and that the Ex-
press Company file its amended tariff with this Commission
embodying said reductions within eight days of the date hereof.



384 REPORTS OF DECISIONS OF

THE ATCHISON, TOPEKA & SANTA FE RAILWAY

COMPANY, et al.,

V.

INTER-CITY AUTOMOBILE LINES, INC.

[Case No. 262. Decision No. 582.1

Public utilities—Common carriers—Motor vehicles.

1. Motor bus lines held to be common carriers and public

utilities, not mere quasi public utilities.

Public utilities.
2. Held, the language in Sec. 35 (a) of the Public Utilities

Act, "No public utility shall henceforth begin the construction of

a new facility, plant or system . . . without first having obtained

a certificate," etc., applies to a motor bus operation.

[December 12, 1922.1

STATEMENT.

By the Commission: The above case was filed with this Com-

mission August 5, 1922. In their complaint the above named

corporations, hereinafter called the railroads, after other formal

allegations allege that the Inter-City Automobile Lines is a cor-

poration of the State of Colorado, having its chief place of busi-

ness in Denver, Colorado; that the said auto line has, since the

middle of June, 1922, been operating automobile passenger stages

and affording a means of transportation by such vehicles similar

to that ordinarily afforded by railroads, and in competition with

the railroads as common carriers for hire and compensation by

indiscriminately accepting and advertising and otherwise hold-

ing itself out to accept, and carrying, discharging and laying

down passengers between the fixed points of Denver and Colo.

rado Springs, and latterly Pueblo, and immediately paralleling

the double track jointly used and operated by the railroads be-

tween said cities; that the auto line has recently, and immedi-

ately prior to the month of July, 1922, begun the construction

and operation of said new facility, line and system without first

having obtained, or attempting to have obtained, from this Com-

mission a certificate that the present or future public conveni-

ence and necessity require or will require such construction or

operation as required by law; that the said auto line, in so con-

p.
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structing and operating its said line, facility and system, has

interfered and is interfering with and injuriously affecting the

systems of said railroads. Complainants ask that the Commis-

sion, after hearing, make an order prohibiting the further oper-

ation of said auto line, and that it find that said auto line is not

entitled to obtain from this Commission a certificate of public

convenience and necessity, and shall forbid any operation along

such route by said auto line without such certificate.

After service of the complaint upon the respondent, Inter-

City Automobile Lines, Inc., and on September 2, 1922, there

was filed by the said Inter-City Automobile Lines a demurrer to

the complaint, which reads as follows:

"Comes now the above named defendant and demurs to the

complaint filed herein, and for grounds of said demurrer alleges

that the complaint does not constitute a cause of action against

the defendant."

After some delay, occasioned by the request of the parties

hereto, the Commission set the case down for hearing and the

same was heard on the 4th day of October, 1922, at 10:00

o'clock A. M., at the Hearing Room of the Commission. The

case was set for hearing upon the demurrer filed by the re-

spondent herein. Full opportunity for argument was afforded

to all parties in interest, and at the request of the Commission

briefs were filed by the parties in interest.

Upon the argument of the demurrer by the respondent, the re-

spondent denied the power of the State to prohibit use of high-

ways by common carriers by automobile and raised the question

as to whether, under the existing Public Utilities law and subse-

quent amendments thereto, the State of Colorado, through its

legislature, has given the Public Utilities Commission the author-

ity and duty of investigating the question from the point of view

of public convenience and necessity in allowing the operation of

motor bus lines in competition with railroads. The respondent

took the position that the legislature, in Section 35, did not in-

tend to include motor bus lines in competition with railroads and

that, therefore, the Utilities Commission had no power or author-

ity to withhold or grant a certificate of public convenience and
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necessity. Particular stress was given by the respondent in its

argument to its contention that motor bus lines were not public

utilities, as included in Section 35, but that motor bus lines in

competition with the railroads were only quasi public utilities,

and although they were subject to regulation under the Utilities

law as to rates and service they were not intended to be included

in Section 35, requiring certificates of public convenience and

necessity, and that no certificate of public convenience and neces-

sity is required to be obtained by the respondent herein. Sec-

tion 2 (e), as amended in 1915, reads as follows:

"The term 'common carrier,' when used in this act, includes

every railroad corporation, street railroad corporation, express

corporation, dispatch, sleeping ear, dining car, drawing room

car, freight line, refrigerator, oil, stock, fruit, car loaning, car

renting, car loading; and every other corporation or person af-

fording a means of transportation by automobile or other vehicle

whatever, similar to that ordinarily afforded by railroads or

street railways and in competition therewith, by indiscriminately

accepting, discharging and laying down either passengers, freight

or express between fixed points or over established routes; and

every other car corporation or person, their lessees, trustees, re-

ceivers, or trustees appointed by any court whatsoever, operating

for compensation within this State."

This amendment was approved April 9, 1915. Section 35 of

the original Public Utilities Act of 1913 was submitted to the

people and failed of adoption. In 1917 the legislature passed

a new act, and designated the same as Section 35 (a), which pro-

vides as follows:

"No public utility shall henceforth begin the construction of

a new facility, plant or system, or of any extension of its facil-

ity, plant or system, without having first obtained from the Com-

mission a certificate that the present or future public conveni-
ence and necessity require or will require such construc-
tion *

It will be noticed that amended Section 2 (e) declares an
automobile line to be a common carrier. Section 3 reads:

"The term 'public utility,' when used in this act, includes
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every common carrier, pipe line corporation, gas corporation,
electrical corporation, telephone corporation, telegraph corpora-
tion, water corporation, person or municipality operating for the
purpose of supplying the public for domestic, mechanical or pub-
lic uses, and every corporation or person now or hereafter de-
clared by law to be affected with a public interest, and each there-
of, is hereby declared to be a public utility and to be subject to
the jurisdiction, control and regulation of the Commission and
to the provisions of this act * "."

How it can be contended by the respondent, after a careful
reading of these sections, that motor bus lines are only quasi
public utilities we do not understand. The amended Section
2 (e) defines a transportation company by automobile as a com-
mon carrier. Section 3 defines the term public utility as in-
cluding every common carrier and every corporation or person
now or hereafter declared by law to be affected with a public
interest. In 1915 the legislature of the State, three days after
the passing of the amendment to Section 2 (e) and on April 12,
1915, also passed another statute, which seems to have been in-
dependent of the Public Utilities Act, expressly declaring auto-
mobile lines affected with a public interest to be public utilities.
This section reads as follows:

Section 1. "Any person, firm, association of persons, or cor-
poration now or hereafter engaged in transporting passengers,
freight or express for hire in this State in any automobile or
other vehicle whatever, and operating for the purpose of afford-

ing a means of transportation similar to that afforded by rail-
roads or street railways, and in competition therewith, by in-
discriminately accepting, discharging and laying down either

passengers, freight or express between fixed points or over es-

tablished routes, is hereby declared to be affected with a public

interest and to be a public utility and subject to the laws of this

State now in force and effect, or that may hereafter be enacted,

pertaining to public utilities."

It will, therefore, be seen that this act itself expressly declares

automobile lines to be affected with a public interest and to be

a public utility, not a quasi public utility.
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From a careful reading of the law the Commission can find

nothing wherein it would be justified in holding that carriers

by automobile, in any sense, should be regarded in a different

class than other public utilities as far as the granting or with-

holding of certificates of public convenience and necessity is con-

cerned. The amendment of 1917, requiring certificates of public

convenience and necessity, starts out by saying that, "No pub-

lic utility shall henceforth begin the construction of a new facil-

ity, plant or system, or of any extension, without having first

obtained a certificate, etc." The words "no public utility" are

simple, plain and emphatic, and in the opinion of the Commis-

sion it is not justified in holding that a common carrier by auto-

mobile is in any sense a different class of utility than others con-

templated in the law requiring the obtaining of certificates of

public convenience and necessity. If there is any good reason

why common carriers by automobile should not be required to

obtain a certificate of public convenience and necessity the same

as other public utilities, this is for the legislature to decide by

proper legislation.

It is the opinion of the Commission that the respondent herein,

if it is operating in competition with railroads and has the other

legal characteristics as set forth and contained in amended Sec-

tion 2 (e), should obtain a certificate of public convenience and

necessity from this Commission.

The Commission, at a future date, will set this ease down for

hearing on its merits when, after hearing, the Commission will

either grant or deny to the respondent a certificate of public con-

venience and necessity.

ORDER.

IT Is THEREFORE ORDERED, That the demurrer herein, filed by

the respondent, Inter-City Automobile Lines, Inc., is hereby over-

ruled, and the respondent will be permitted to file any answer to

the complaint herein it may desire within fifteen days from this

date.
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RE THE COLORADO SPRINGS & CRIPPLE CREEK

DISTRICT RAILWAY CO.

[Case No. 265. Decision No. 5891

Abandonment and discontinuance—Purchaser at judicial sale—Rights.

1. One buying a public utility at any sale authorized by law

takes it charged with the same duties and responsibilities to the

public that the original owner had, and no right to cease opera-

tions results from such sale.

Abandonment and discontinuance—Jurisdiction of Commission.

2. Commission has exclusive Jurisdiction to determine

whether abandonment of operations should be allowed.

Abandonment and discontinuance—Jurisdiction of Commission—Fed-

eral court.

3. Merely because Federal district court authorized discon-

tinuance of operations and refused petition of Commission to

vacate its order granting the authority, and the Commission

sought no review, does not affect the latter's jurisdiction.

[February 20, 1923.1

Appearances: E. B. Upton, of Cripple Creek, Colorado, for

the Petitioners; H. G. Lunt and E. M. Kistler, of Colorado

Springs, Colorado, for W. D. Corley; and Clarence C. Hamlin,

of Colorado Springs, Colorado, amicus curiae.

STATEMENT.

By the Commission: This matter comes before the Commis-

sion on a petition in the form of a letter filed January 13, 1923,

by The Cripple Creek Motor and Commercial Club, et al.,

alleging that certain acts were being done, or about to be done,

by The Colorado Springs and Cripple Creek District Railway

Company and the purchaser thereof, one W. D. Corley.

The petition states that on or about October 16, 1922, at

Colorado Springs, Colorado, the railroad known as the "Short

Line" and other property of The Colorado Springs and Cripple

Creek District Railway Company was sold at a foreclosure sale

by a special master appointed by the United States District

Court for the District of Colorado, and, at such sale, one W.

D. Corley was the purchaser.

The petition further alleges that neither W. D. Corley nor any

of his predecessors have ever applied to this Commission for an
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order to discontinue and cease operation of said railroad, or any

part thereof, and have never requested and secured permission to

dismantle, tear up and junk said railroad or any part thereof.

The petition further alleges "that the tearing up of the side

tracks and switches in the Cripple Creek Mining District in

Teller County, Colorado, of said Short Line, which have and

do serve mining properties in said District, and which have

been and are now connected also with the Midland Terminal

Railway Company system, will cause an irreparable damage to

the owners of mining properties and to the business interests

of the Cripple Creek Mining District and to the inhabitants of

said District; that it is is a public matter and will cause irre-

parable damage to the public in general ;" and asks that this

Commission take jurisdiction of this matter on its own motion

and hold a hearing wherein all facts pertaining to this subject

may be heard.

On the 16th day of January, 1923, the Commission issued an

order directed to W. D. Corley and to the petitioners, stating

that a hearing and investigation would be had upon the alle-

gations of the petition, which hearing was set originally for

. January 26, 1923, at the Hearing Room of the Commission,

State Office Building, Denver, Colorado, later continued to

February 1, 1923, and finally continued to February 8, 1923,

and held at the City Hall, Colorado Springs, Colorado, at 10:00

o'clock A. M., all parties in interest having been duly notified.

On February 3, 1923, a motion was filed by W. D. Corley,

through his attorneys, asking that he be dismissed from the

operation of the order for the reason that he is not a common

carrier; is not a corporation or an individual operating a rail-

road; and is not a public utility or person operating for the

purpose of supp- lying the public; and is not, therefore, under

the jurisdiction of this Commission or subject to its orders.

The motion further states that The Midland Terminal Rail-

way Company is the corporation operating in the Cripple

Creek Mining District and alleges that this is the only cor-

poration or person subject to the control of this Commission

under the Public Utilities Act, and asks that the Commission
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enter an order dismissing W. D. Corley and requiring that The
Midland Terminal Railway Company be made a party to this
proceeding. On the same date the Chairman of this Commis-
sion, in a letter addressed to Horace G. Lunt, Attorney for W.
D. Corley, stated that there was some question as to the power
and authority of this Commission to compel intervention of
The Midland Terminal Railway Company, and further stated
that his motion would be disposed of at the hearing. The
Chairman also, by letter on February 5 addressed to J. J.
Cogan, General Manager of The Midland Terminal Railway
Company, called his attention to the matter of the hearing and
suggested that, if interested, a petition in intervention would
be entertained.

History of the Property

The Colorado Springs and Cripple Creek District Railway,
generally known as the "Cripple Creek Short Line," was built
about 1900. It was a standard gauge railroad consisting of
about forty-seven miles of main line from Colorado Springs to
Cripple Creek and seventeen miles of sidings. In addition to
the main line and sidings, there was built about twenty-eight
miles of spurs, branches and sidings in the Cripple Creek Dis-
trict to serve the mining industries.
On May 2, 1919, the District Court of the United States for

the District of Colorado, under an action entitled "Guaranty
Trust Company of New York, as Trustee, and Central Union
Trust Company of New York, as, Trustee, Complainants, vs.
The Colorado Springs and Cripple Creek District Railway
Company, Defendant," appointed George M. Taylor as Re-
ceiver for said Railway Company. On July 15, 1919, George
M. Taylor commenced operation of the railway property. On
May 7, 1920, the District Court of the United States for the
District of Colorado entered an order authorizing its Receiver
to discontinue operation of said railway, excepting a small
portion thereof between Colorado Springs and Summit.
On May 22, 1920, the Public Utilities Commission of the

State of Colorado filed its petition in intervention with the
United States District Court and asked that its order of May
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7, 1920, be vacated or modified. On May 26, 1920, the United

States .District Court heard the facts and conditions as pre-

sented by the Commission and denied its petition.

On or about the 16th day of October, 1922, at Colorado

Springs, Colorado, The Colorado Springs and Cripple Creek

District Railway Company was sold at foreclosure sale, by a

special master appointed by the District Court for the District

of Colorado, to one W. D. Corley. Soon thereafter W. D.

Corley began to tear up, dismantle and junk said Colorado

Springs and Cripple Creek District Railway.

At the opening of the hearing at Colorado Springs, Colo-

rado, on February 8, 1923, W. D. Corley, through his attor-

neys, filed an answer to the petition of The Cripple Creek Mo-

tor and Commercial Club and the order of the Commission per-

taining thereto of January 16, 1923, wherein he alleged, first,

that this Commission is without jurisdiction in that W. D. Cor-

ley is not a public utility, is not a common carrier, and is not

a person operating for the purpose of supplying the public

with those things declared by law to be affected with the pub-

lic interest; second, that this Commission, by its own action,

did intervene on an order made in the United States District

Court of the District of Colorado, and such intervention was

denied; that thereafter no further action was taken by this

Commission; and that said W. D. Corley, herein, was advised

that this Commission had, therefore, assented and consented to

the order of the said United States District Court; third, that

the said W. D. Corley entered into possession of said Railway

Company by deed from a special master appointed by the

United States District Court and began to dismantle said rail-

road, as he was informed and believed he had a perfect right

so to do; fourth, that the said W. D. Corley has not threatened

to tear up the tracks, sidings and switches mentioned in said

petition, but has tried to dispose of same to the parties in inter-

est for a fair and reasonable price and is willing and ready so

to do.

After submitting the answer, H. G. Lunt, attorney for W. D.

Corley, was asked by the Commission to be heard upon his
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motion, to which he replied, saying, "I will submit the motion

as it stands there, simply alleging that Mr. Corley is not sub-

ject to the jurisdiction of the Commission in any way, and ask

that he be dismissed as far as he is concerned." The Commis-

sion thereupon denied the motion and stated in substance that

originally when the Colorado Springs and Cripple Creek Dis-

trict Railway, or Short Line Railroad, was in operation, it may
be fairly assumed that it was subject to the jurisdiction of the
Commission the same as any other operating carrier or utility
in the State. When it was sold or prior to its sale, May 13,
1920, the Commission was advised by notice from J. W. Cum-

mings, Superintendent of the said Short Line, that on May 16

it would cease operation over its electrical lines and, May 17,

over its steam lines, and gave as his authority an order of the

Federal Court in a certain suit pending for the cessation of

such operations. Thereupon the Commission made request

upon the then Attorney General to intervene in that proceed-

ing in the Federal Court and to make such showing as was

deemed to be necessary to determine the question of jurisdic-

tion or the power of the Federal Court to authorize cessation

of service without regard to the power, jurisdiction and au-

thority of the Commission, which was done. The Federal

Court permitted the intervention, but denied the questions

there involved. Thereafter request was made by the Commis-

sion upon the then Attorney General to preserve such records

as might be necessary and have the question reviewed in the

Circuit Court of Appeals or such other tribunal as would be

proper. That, however, does not seem to have been done.

That was the status of the matter until The Cripple Creek

Motor Club filed its petition in January. Assuming that the

petition is true and the allegations of it so far as the sale of

the road is concerned last October to Mr. Corley, the Commis-

sion views the matter, under these circumstances, in this light:

That one buying a public utility property at any time at a legal

sale, foreclosure sale, master's sale or any other sale author-

ized by law, buys such property charged with the same duties

and responsibilities, so far as the public is concerned, that the
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original owner had. In other words, the maxim "caveat

emptor" applies; so that, when Mr. Corley bought the prop-

erty, if he did buy it, he was charged with the knowledge and

notice of its public character and of its public duty and obli-

gation. The mere fact that that company, as the Commission

contends, never had any legal right to cease operations and

junk the property, of course, would not give the purchaser any

legal right. In Public Utilities Commission vs. Colorado

Title and Trust Company, et al., 65 Colo. 472, our Supreme

Court in a very exhaustive opinion lays down the proposition

that the Public Utilities Commission has exclusive jurisdiction

over every rail carrier or utility line lying wholly within the

State, and that its jurisdiction is complete and exclusive as to

the question of abandonment of service and junking of rail-

roads, and, in that case, cited some very respectable authori-

ties along the same line; so that the position of the Commis-

sion is that that question in this state, and in other states hav-

ing the same sort of commissions, is a question that has been

decided, so that it leaves the purchaser of this property in the

position that until he makes application to the lawful authority

for permission to abandon, junk and tear up the public utility

that theretofore had existed, he has no lawful right so to do

and he cannot defeat, and no other person can defeat, the pub-

lic interest by so doing.

The Commission further stated: "This Commission is far

from convinced that merely because the question of jurisdic-

tion was raised in the Federal Court and was not reviewed by

the Attorney General in the Court of Review, which is as-

sumed to be the Circuit Court of Appeals, that thereby the

Commission abandons all question of its jurisdiction in this

matter. The law defines its jurisdiction and no act of omission

or commission by the Commission would affect its jurisdiction

one way or the other.

Messrs. H. T. Coppage, Evan J. Williams, E. P. Arthur, Jr.,

and J. W. Pherson, witnesses for the petitioners, testified in

substance that certain tracks sold to W. D. Corley by the spe-

cial master and originally owned by The Colorado Springs and
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Cripple Creek District Railway Company were essential and
necessary to the operation of certain mining properties; that
they were now and had been used for this purpose since their
installation; and that to remove them would do an irreparable
injury to the mining industry and to the public in general in
the Cripple Creek mining district.

Charles D. Vail, Railway Engineer for the Commission, testi-
fied that he had investigated the subject under discussion of
the tracks and switches owned originally by The Colorado
Springs and Cripple Creek District Railway Company, and
that, in his opinion, certain tracks hereinafter mentioned in the
order are necessary to the operation of the mining properties
in the Cripple Creek District and to the public generally. He
further stated that these tracks and switches are now in most
cases serving the mines and to the best of his knowledge have
been serving them for a number of years past.
The price paid W. D. Corley for a piece of track about four

hundred feet in length was testified to by J. W. Pherson, for
the petitioners, and explained by W. D. Corley, witness in his
own behalf.

At the conclusion of the hearing it was agreed by all parties
in interest and consented to by E. P. Upton, attorney for the
petitioners, that an order be entered authorizing the disman-
tling and junking of the property of The Colorado Springs
and Cripple Creek Railway Company, purchased by W. D. Cor-
ley from the special master appointed by the District Court of
the United States for the District of Colorado, save and except-
ing those tracks, sidings and switches herein described as fol-
lows: Beginning at the connection of the Midland Terminal
Railway with said Colorado Springs and Cripple Creek District
Railway near the Last Dollar Mine to the Dante head block,
a distance of 4,169 feet; a spur to the Dante ore bin, 340 feet
long; a spur to the Dexter mine, 325 feet in length; the Gold
Sovereign spur track, 2,584 feet in length; the Gold Sovereign
stub track, 208 feet in length; from Portland Junction on
what is known as the "high line" to the end of Ajax track,
4,815 feet in length; Ajax stub track, 650 feet in length; the
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Portland No. 2 ore track, 1,374 feet in length; the Portland

No. 1 coal track, 532 feet in length; the Portland switchback

track, 1,682 feet in length; the Portland No. 1 ore track, 1,332

feet in length; the Portland stub track, 435 feet in length; mak-

ing a total of 18,446 feet of track.

ORDER.

IT IS THEREFORE ORDERED, That W. D. Corley, purchaser of

The Colorado Springs and Cripple Creek District Railway

Company, is hereby authorized to discontinue service, with-

draw from the public service and cease to operate such line of

railroad and remove, dismantle and dispose of its property

save and excepting those tracks, sidings and switches de-

scribed as follows: Beginning at the connection of the Mid-

land Terminal Railway with said Colorado Springs and Cripple

Creek District Railway near the Last Dollar mine to the Dante

head block, a distance of 4,169 feet; a spur to the Dante ore

bin, 340 feet in length; a spur to the Dexter mine, 325 feet in

length; the Gold Sovereign spur track, 2,584 feet in length; the

Gold Sovereign stub track, 208 feet in length; from Portland

Junction on what is known as the "high line" to the end of

Ajax track, 4,815 feet in length; Ajax stub track, 650 feet in

length; the Portland No. 2 ore track, 1,374 feet in length; the

Portland No. 1 coal track, 532 feet in length; the Portland

switchback track, 1,682 feet in length; the Portland No. 1 ore

track, 1,332 feet in length; the Portland stub track, 435 feet

in length; making a total of 18,446 feet of track; and each an4

every part thereof not herein excepted.

RE THE COLORADO SPRINGS & INTERURBAN

RAILWAY COMPANY.

[Application No. 241. Decision No. 596.1

Hates—Temporary experiment.

Street and interurban railway company authorized to put

into effect for twelve weeks new schedule of fares, including

weekly and combination passes.

[March 15, 1923.]
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ORDER.

Now comes the Colorado Springs and Interurban Railway

Company, a corporation, engaged in transporting passengers

for hire within the corporate limits of the City of Colorado

Springs, Colorado, and from thence to the Town of Manitou,

Broadmoor, Cheyenne Canon and Roswell, adjacent to said

city, and whose postoffice address is 117 East Pikes Peak Ave-

nue, Colorado Springs, Colorado, and presents its application

praying for an order authorizing it to sell to the public unlim-

ited ride, transferable, weekly passes over that portion of said

company's system over which this Commission has jurisdic-

tion, and where it has been authorized by prior order of this

Commission to sell its transportation for the price of seven

cents cash for a single ride, and to sell tickets therefor on the

basis of eight full fares for fifty cents, for the price of seventy-

five cents, and to sell a combination pass permitting the pass

holder to obtain the like riding over that portion of said appli-

cant's system where it now charges two fares, for the price of

$1.75.

IT IS THEREFORE ORDERED, That said applicant be, and it is

hereby, authorized to install said system for the period of

twelve weeks, beginning Monday, March 19, 1923; but shall

not be required to sell its single pass for the price of seventy-

five cents, or at all, until beginning Monday, March 26, 1923;

that this order shall be in effect only for the period of twelve

weeks beginning Monday, March 19, 1923.

RE THE DENVER & RIO GRANDE WESTERN RAILROAD

COMPANY.

[Application No. 244. Decision No. 597.1

Rates—Representation by carrier that temporary rate would be contin-

ued—Effect.

Where carrier informed a prospective shipper that a rate on

cattle, intended to be temporary in nature and expiring on a cer-
tain date, would be effective after that date, and in reliance



398 REPORTS OF DECISIONS OF

thereon cattle were shipped after said date instead of before, and

rate collected was the temporary one which had expired, under-

charge was authorized to be waived.

[April 5, 1923.]

STATEMENT.

By the Commission: The subject matter of the above appli-

cation is made informally to the Commission by The Denver

and Rio Grande Western Railroad System for an order of the

Commission authorizing it to waive an undercharge of $520.70

on certain shipments of cattle made from Pueblo to De Beque

and Wolcott, Colorado, on July 6, 1922.

The application is supported by a letter from Mr. George

Williams, the General Freight Agent of said railroad system;

and by the affidavit of Mr. A. G. Prey, President of The Prey

Brothers' Live Stock Commission Company, and from the let-

ter and affidavit aforesaid, it is made to appear that by Supple-
ment No. 4 to Denver and Rio Grande Western tariff 5617-B,

effective May 8, 1922, published to expire June 30, 1922, a rate

of $40.30 per car, Pueblo to De Beque, and $33.80 per car, Pu-

eblo to Wolcott, was in effect as what might be denominated

"an emergency rate" for the encouragement of shipments of

feeder cattle into the carrier's territory. This emergency rate

had been in effect at different periods during 1921 and 1922,

and, in Supplement No. 6 to said tariff 5617-B, issued June 23,

1922, effective July 1, 1922, the rate theretofore prior in effect

was restored, to-wit, $56.50 per ear, Pueblo to De Beque, and

$47.50 per car, Pueblo to Wolcott.

Mr. Prey, in his affidavit, states that the cattle shipments

aforesaid were to be made by him from certain points in Ari-

zona via the Atchison, Topeka and Santa Fe to Pueblo, thence

transferred to the Denver and Rio Grande Western to desti-

nations; that the movements from Arizona could have been

made and would have been made prior to July 1, 1922, in order

to take advantage of the lower rate, but for the fact that he

made inquiry of the general offices of The Denver and Rio

Grande Western Railroad System in Denver as to whether or

not the lower rates would be continued in force and effect
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after July 1, 1922, and that he was informed by some person
in the office that they would be. This statement is corrobo-
rated by the letter of Mr. Williams, who details at length the
somewhat uncertain condition of such tariff at that particular
time, so that, unless the employe from whom information upon
the particular rates in question was sought had made a thor-
ough investigation, he would have been impelled to advise Mr.
Prey that the lower tariff would remain in effect after July 1,
1922, as was stated by Mr. Prey in his affidavit. The move-
ment of cattle from Arizona to Pueblo, it is stated, was made
upon the lower rate over the Santa Fe to Pueblo; and, from
the letter and affidavit aforesaid, it seems quite clear that the
undercharge now sought to be waived was the result of a nat-
ural mistake made by the rate department of the Rio Grande
System with Mr. Prey, and, that being the case, there would
seem to be no reason why such undercharge should not be
waived by the carrier.

The Prey Brothers' Live Stock Commission Company pre-
paid the freight from ,Pueblo to De Beque and Wolcott upon
the basis of the so-called emergency tariff that was in effect
up to June 30, 1922; and, as appears by the affidavit aforesaid,
if the information had not been given that the said tariff
would be continued in effect after July 1, 1922, the movement
from Arizona via Pueblo to De Beque and Wolcott would have
been made a few days earlier, so that the charges would have
been based upon the tariff rate as established by the aforesaid
supplement effective May 8, 1922, to expire June 30, 1922.

Phe Commission is strongly of the opinion, however, that
this method of procedure should not be accepted or deemed as
a precedent for matters of this kind in the future, but that
collections should be made and then authority sought for repa-
rating any overcharge that is justly due. Of course, in the
instant case there was no overcharge, as the higher rate be-
came effective on July 1, 1922; but, in truth and in fact, as
indicated by the statement and affidavit filed herein, there was
an overcharge to the consignor, which is now denominated an
undercharge and which, under all the facts and circumstances
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surrounding the matter, the Commission is of the opinion

should be waived.
ORDER.

IT Is THEREFORE ORDERED, That The Denver and Rio

Grande Western Railroad System be, and it is hereby, author-

ized and directed to waive the undercharge of $520.70 on the

shipments of cattle by The Prey Brothers' Live Stock Commis-

sion Company from Pueblo to De Beque and Wolcott, Colo-

rado, consigned to Coke T. Roberts and The 7-7 Cattle Com-

pany—twenty-five cars billed to Coke T. Roberts and eleven

cars to The 7-7 Cattle Company, moved July 6, 1922.

RE F. E. JAMES, et al.

[Application No. 218. Decision No. 5981

Certificate of convenience and necessity—Consent of city—Discontinu-

ance of operations by protestant—Materiality.

1. Testimony offered by motor vehicle company seeking au-

thority to conduct intra-city operations that protestant street rail-

way company had not been operating its cars, held not to have

any bearing on question whether city had given lawful consent

to proposed operation.

Public utility—Dray line or express wagon.

2. A dray line or an express wagon operating wholly within

a city is not a public utility.

Commission—Jurisdiction—Certificate of convenience and necessity—

Failure to procure consent of city—Effect.

3. Commission has no power to authorize an intra-city oper-

ation by a bus line in absence of such consent of municipality as

Is required by Sec. 35(c) of the Public Utilities Act.

Automobiles—Municipal "authority"—License for fee.

4. Issuance of a municipal license for a fee pursuant to a

general ordinance pertaining to hacks, omnibuses, automobile

passenger cars, etc., is not the granting of such "consent, fran-

chise, permit, ordinance, vote or other authority' as is required

by Sec. 35(c) of the Public Utilities Act.

Automobiles—Power of municipality to pass resolution granting con-

sent to operation.

5. City has power to pass resolution giving its consent to

the operation of an intra-city bus line.

[April 2, 1923.1

Appearances: For Applicant, E. H. Houtchens, of Greeley,

Colorado; Karl W. Farr, of Greeley, for Protestant, The Gree-
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ley and Denver Railroad Company; A. P. Anderson and Barney

L. Whatley, of Denver, Counsel for Protestant on brief.

STATEMENT.

By the Commission: On August 19, 1922, an. application was

filed before the Commission by F. E. James and L. G. Bradfield

seeing a certificate of public convenience and necessity for the

operation of an automobile bus transportation system within

the city of Greeley, Colorado; and subsequently, upon leave,

an amended application was filed on October 30, 1922, by The

Greeley Transportation Company, a domestic corporation,

which became substitute and successor to the rights of peti-

tioners.

In the amended application the substitute applicant shows

that it is a duly organized corporation under the laws of the

State of Colorado, and by proper averment sets forth that it

proposes to engage in the operation and conduct of a motor

bus transportation line or lines for the convenience of the pub-

lic generally, inter alit; in, through, over and along the streets

of the city of Greeley; that there are no suitable or adequate

transportation facilities for the convenience of passengers upon

and along the streets of said city except such as were ren-

dered, and being rendered, by The Greeley and Denver Rail-

road Company through the operation of an electric street car

line owned by it, which service was wholly inadequate for the

public convenience and necessity of the inhabitants of said

city; and that said protestant, The Greeley and Denver Rail-

road Company, was unable to maintain an adequate and effi-

cient system for the transportation of passengers over and

upon the streets of Greeley by means of its electric operation

on account of financial inability, and otherwise.

The protest and answer to the amended application sets

forth that the protestant owns and operates, and for more than

ten years prior thereto has owned and operated, a street rail-

way line in the city of Greeley, and that there is no necessity

for the operation of an automobile bus line in said city, and
that there are not sufficient passengers for hire to be carried
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in said city to require two public utilities to be engaged in

such business, and hence not sufficient revenue for two com-

peting companies. The protest and answer puts in issue the

necessity for the proposed automobile bus line as being detri-

mental to the protestant, which occupies such field, and that

to grant a certificate to a competing line would greatly injure

its business, and perhaps ultimately render it necessary for

cessation of its operations.

After due notice to all parties in interest the matter was

set down for hearing at the city of Greeley on December 19,

1922, and duly heard. At the hearing applicant introduced in

evidence a certified copy of its articles of incorporation, in

obedience to the requirements of sub-division (c) of Section 35

of the Public Utilities Act. Applicant also introduced in evi-

dence Exhibits C, D, E and F, which are licenses issued August

26, 1922, to the original applicants, James and Bradfield, and
duly assigned to the corporate applicant, as a license tax im-

posed for permission to follow the business or vocation of a

passenger auto in the city of Greeley from August 26, 1922, to

August 26, 1923, subject to the provisions of the ordinances

of the city of Greeley pertaining to said vocation.

At the further hearing herein held at the Hearing Room of

the Commission, State Office Building, Denver, March 31, 1923,

at 10:00 o'clock A. M., pursuant to adjournment from Decem-

ber 19, 1922, applicant offered in evidence its exhibit "J,"

which is merely a certificate of the city clerk of Greeley to the

effect that the licenses introduced in evidence at the hearing on

December 19, 1922, to-wit: Exhibits C, D, E and F, was and is

the only authority the city of Greeley was empowered to grant

under the statute law of the state, concerning or showing the

city's consent to applicant to operate the proposed auto bus

transportation line or lines within the city. Whether or not

such be the case involves a question of law determinable by a
court of competent jurisdiction. Applicant also offered to in-

troduce additional testimony to show that at the present time,
and since the December, 1922, hearing, the protestant has ut-
terly failed to operate its street cars, and has practically aban-
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doned its service to the public by that method of transporta-
tion. The offer was denied, for, obviously, if the Commission
has no power or jurisdiction to issue the certificate of conven-
ience and necessity for lack of proof as to the city's assent and
consent, to issue it would be a void act, and the offered proof
would in no sense indicate the consent of the city to the opera-
tion of applicant's bus line or lines, or even bear upon that
question. And, of course, if the Commission would issue the
certificate to applicant it requests, and its so doing would be
an invalid act, no right would be gained to applicant thereby,
nor no right of protestant affected. It would be as though no
order granting the certificate had ever been issued insofar as
the legal rights of the parties to this proceeding. are concerned.

A mass of testimony was taken and received as to the neces-
sity for the establishment and maintenance, in the interest of
the public, of the motor bus line, which the evidence disclosed
was to be located and operated entirely within the city limits
of the city of Greeley, and would be in competition with the
operation of the electric street car line of the protestant.

At the conclusion of the hearing the question of the suffi-
ciency of the consent of the municipality to the operation of
said auto bus transportation line in its corporate limits, as evi-
denced by the aforesaid licenses, that being the only consent of
said city tendered or received in evidence, became important
to the Commission; as, obviously, if the evidence submitted
would not satisfy the requirements of said sub-division (c) of
Section 35 of the Act, the Commission was without power to
grant the certificate applied for, or any certificate. In that
state of the record, the Commission requested that briefs be
filed by the respective parties upon that one point, and for such
purpose applicant requested, and was given, forty days within
which to file its brief, and protestant forty days thereafter to
answer and the applicant ten days thereafter to reply should
it so desire; and the case was continued for further hearing to
the 29th day of March, 1923, at the Hearing Room of the Com-
mission, State Office Building, Denver, Colorado, in the event
further testimony was desired to be submitted by either party
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to the record, provided the Commission was satisfied of its

power and jurisdiction under the requirements of sub-section

(c) of Section 35, as to the consent of the municipal authori-

ties given to applicant, as evidenced by Exhibits C, D, E and F

aforesaid, and said Exhibit "J."

Applicant's brief was filed January 29, 1923, and that of the

protestant on March 10, 1923, and on March 19, 1923, applicant

notified the Commission in writing that it did not desire to

make further reply to the protestant's brief.

The Commission will not enter into a discussion of the evi-

dence submitted at the hearing other than the evidence of con-

sent required by sub-section (c) of Section 35, to determine

whether or not such evidence is sufficient to vest the Commis-

sion with jurisdiction to grant the certificate desired by appli-

cant. Said sub-section (c), insofar as it pertains to the matter

under discussion herein, reads as follows:

"Before any certificate may issue under this section, a certi-
fied copy of its articles of incorporation or charter, if the ap-
plicant be a corporation, shall be filed in the office of the Com-

mission. Every applicant for a certificate shall file in the

office of the Commission such evidence as shall be required by

the Commission to show that such applicant has received the

required consent, franchise, permit, ordinance, vote or other

authority of the proper county, city and county, municipal or

other public authority."

It will be observed therefrom that two things are essential to
be filed by an applicant desiring a certificate of convenience
and necessity; (1) if it be an incorporation that it shall file
with the Commission a certified copy of its articles of incor-

poration, and (2) every applicant, whether it be a corporation
or person, shall file with the Commission such evidence as shall
be required by the Commission to show that applicant has re-
ceived the required "consent, franchise, permit, ordinance,
vote or other authority" of the particular municipality or pub-
lic authority involved. The first of these requirements was
complied with by applicant. The second of the requirements
was attempted to be complied with by the filing with the Corn-
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mission of the licenses marked Exhibits C, D, E and F, and
said Exhibit J. A certified copy of the ordinance of Greeley
which authorizes the issuance of such licenses by the city clerk
was also introduced in evidence, and, in brief, such ordinance
is one that is similar to every town and city within this state,
which seeks to license, and does license, those who desire to
enter the municipality to engage in running an express wagon,
dray, transfer wagon, hack, omnibus or automobile used for
express or rent. Said ordinance was passed February 17, 1914,
is numbered 258 and marked Exhibit H, and section one
thereof provides as follows:

Section 1. "Every person, association, partnership or cor-
poration who shall hire out, keep or cause to be kept, or per-
mit to be used for carrying any person for hire, or for trans-
porting any express, baggage, freight, merchandise, household
goods, fuel or passengers; any dray, express wagon, transfer
wagon, carriage, hack, omnibus, freight wagon, automobile
express or automobile passenger car, within the corporate lim-
its of the city of Greeley without having a license therefor,
shall, on conviction thereof, be fined in a SUM not less than five
dollars nor more than twenty-five dollars for each offense."
The next section, or section two, indicates the mode of pro-

cedure to be followed in obtaining any such license as may be
desired. Section two reads as follows:

Section 2. "The mayor is authorized to issue proper license,
duly attested by the city clerk, under the seal of the city, to
any person or persons, association, partnership or corporation,
to keep and use for hire for the purposes mentioned in Section
1 of this ordinance, any or either of the carriages, automobiles
or other vehicles mentioned in said Section 1, upon the appli-
cation of such person, association or corporation, and the pay-
ment of the license fee hereinafter set forth."

In following sections of the ordinance the license fee is fixed
at $10.00 per year for any automobile passenger ear, express or
transfer car, and for any two horse drawn vehicle described
in Section 1, and at $7.50 per year for any one horse drawn
vehicle described in Section 1; and provides that no license
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shall be taken out for a less period than one year, and other

terms and conditions set forth in the ordinance pertaining to the

conditions under which said license is issued.

It will be seen therefrom that any person who desires may

apply to the city clerk for a license to engage in any of the

vocations described in the ordinance, and upon payment of the

required fee the city clerk is required to issue a license to such

applicant for a term of not less than one year. This applies to

the person who operates a dray in the city, a jitney bus, an

express wagon, or any other kind or means of transportation

within the corporate limits of said city. The license issued is

a matter of right to every applicant who complies with the

terms and conditions of Ordinance No. 258. The question,

therefore, resolves itself into this: Did the legislature, in using

the terms or words embodied in sub-section (c) of Section 35,

have in mind anything more than the customary and usual

license to be issued by a municipality as a condition precedent

to the issuance by this Commission of a certificate of public

convenience and necessity for the operation of public utility

carriers within such city or town? Taking Section 35 in its

entirety; it seems to be the plain indication of the legislative

intent that before the state, through its regulatory body, will

authorize the conduct of any such business as is involved in

the case at bar, by the issuance of a certificate of public con-

venience and necessity therefor, the local authority, which is

given exclusive jurisdiction and control over its streets, alleys,

highways and other public places within its corporate limits,

must give its assent thereto. And it will be noted that through-

out Section 35, as well as in sub-section (c) thereof, the char-

acter of the business proposed to be engaged in by an appli-

cant seeking a certificate of convenience and necessity is one

that is denominated, under the Act, a "public utility." Nowhere

in the Act has the legislature defined a public utility to include

the various businesses mentioned in Section 1 of Ordinance 258

of the city of Greeley. A dray line, for example, is not a public

utility; an express wagon operating within Greeley, or any other

city, is not a public utility, so that it seems quite clear that the
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legislature intended that before this Commission should grant
a certificate to an applicant to operate a public utility in any
city or town, the consent so to do in one of the methods indi-
cated by sub-section (c) of Section 35, shall be secured from
such local authority and filed in the office of the Commission.
This is made more apparent by the use of the words of sub-sec-
tion (e) "consent, franchise, permit, ordinance, vote or other
authority," for the reason that in interpreting a statute it is
entirely proper, in arriving at the proper interpretation of legis-
lative intent, to apply the principle of sui generis; so under such
rule of interpretation the required consent, vote, franchise, ordi-
nance, permit, etc., are required to be of like kind. In other
words, the consent or assent of the municipality must be ob-
tained for the particular vocation to be carried on by the appli-
cant within such city or town, before this Commission is vested
with power to issue its certificate of convenience and necessity
therefor.

This Commission has held to this view heretofore in Farmers
Electric and Power Company v. Ault, where this same question
was under consideration, and this language was used:
"The Commission, therefore, will hold that the required con-

sent of the municipality has been given for the construction and
installation of the municipal electric plant. A different situation
would be presented were the applicant other than the munici-
pality itself; but it seems to the Commission that the main pur-
pose of the legislature in enacting sub-section (c) of Section 35
of the Public Utilities Act was to prevent a privately owned
utility from entering a town without first having obtained ex-
press consent of the town so to do, the evidence thereof being
shown to the Commission before any certificate of public con-
venience and necessity may issue."

Farmers Electric and Power Company v. Ault, P. U. R.
1920-D, page 226.

This same general principle was made the subject of consid-
eration by this Commission in its decision in Taylor v. Glenwood
Springs, August 2, 1921. There the petitioners sought to have
the Commission remedy conditions that affected the streets within
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the corporate limits of the city of Glenwood Springs with refer-

ence to a water pipe line. In disposing of that contention the

Commission used this language:

"Sub-section (7) of General Section 6524 R. S., 1908, defines

the powers of incorporate towns or cities over streets therein.

Among other things the legislature has granted to towns and

cities in this State power with respect to streets, 'to regulate the

use of the same and to prevent and remove encroachments or

obstructions upon the same.' * * • The Public Utilities Act in

nowise confers power or jurisdiction upon and over the streets

and alleys of a municipality. * * * The local authority is the

forum to which such situation should be properly addressed, as

the local authority, if for no other reason, is more familiar with

the desires and needs of the people affected thereby than would

be any state regulatory body, and to hold otherwise would be

clearly to confer upon the Commission the power of regulation

concerning matters affecting local self-government which do not

affect the public generally."

Taylor v. Glenwood Springs. P. U. R. 1921-E, 526-535-536.

The same principle is recognized by the Supreme Court of this

State in its decision in Chicago, Burlington and Quincy Rail-

road Company v. Public Utilities Commission, et al., November

8, 1920, where it reversed a decision of the Commission with

reference to the opening of a street crossing within the incor-

porate limits of the town of Peetz, Colorado, and the Supreme

Court held that the Commission had no right to practically con
-

demn the property of a railroad company for street purposes
,

and uses this language:

"There is no reason for giving to the Commission the right

to condemn. Paragraph 59 of 6525, R. S. 1906, gives expres
s

power to town and city councils to extend streets across rail-

roads. • * * If the citizens of Peetz want the street extended

they can doubtless induce the town council to take appropriate

action to that end. This local action better accords with the

principles of popular government than does the committing of

the matter to the determination of a state commission."
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C. B. & Q. R. R. v. Public Utilities Commission, P. U. R.

1921-B, 734-738, 193 Pac. 726.

So in the instant case it better accords with the principles of

local self-government for the city of Greeley to give its assent

to the applicant herein to engage in the public utility business

within its corporate limits in the way it proposes, than that a

state regulatory body should so determine. The contention is

made by applicant, however, that the statute does not authorize

or empower the city of Greeley to grant any other or different

consent than has been granted by the issuance of the licenses

aforesaid, Exhibits C, D, E, F, and J. It may be suggested in

reply to this contention that it would be entirely a matter of

right and power of the city council of Greeley to pass a resolu-

tion giving the city's consent and permission to the applicant

to operate the automobile bus transportation lines in, upon and

over the streets and avenues of said city if the city council de-

sired so to do. If they do not desire to give such permission or

consent, certainly it would be an infringement upon the prin-

ciples of local self-government for this Commission, or any regu-

latory body, to decree otherwise without the consent and permis-

sion of the local governing authority.

For the reasons given the Commission is of the opinion that

not sufficient proof of the "consent, franchise, permit, ordinance,

vote or other authority" of the city of Greeley has been shown

in evidence to vest this Commission with jurisdiction to issue the

certificate of convenience and necessity applied for, and for

failure of such proof the Commission is without jurisdiction to

act.

ORDER.

IT IS THEREFORE ORDERED, That the application of the ap-

plicant herein be, and the same is hereby, dismissed for want of

jurisdiction under the proof submitted, without prejudice, how-

ever, to the right of applicant to re-apply should it be so advised.
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RE W. R. FREEMAN, et at.,
RECEIVERS OF THE DENVER & SALT LAKE

RAILROAD COMPANY.

[Application No. 157. Decision No. 6081

Conunissicm—Jurisdiction—Closing of station agency.
Closing of station agency without authority of the Commis-

sion declared unlawful, and the same was ordered to be reopened.

[May 25, 19231

ORDER.

This matter is before the Commission on the petition of Leon
D. Wurtz, Superintendent of The New Life Mining and Milling
Corporation, and eighty-six other signers of said petition, dated
April 10, 1923, stating that by the permission of the Commission
the agency of The Denver and Salt Lake Railroad Company at
the Rollinsville station was discontinued from, and after, Janu-
ary 1, 1922, to, and until, May 1, 1922; that said agent had
not been installed after January 1, 1923, and seeking the estab-
lishment of an agent at that station on or before the first day of
May, 1923. •

WHEREAS, Upon receipt of the above petition, signed by Leon
D. Wurtz and other petitioners, a copy of same was submitted
to The Denver and Salt Lake Railroad Company and the Re-
ceivers thereof, under date of April 23, 1923, requesting Receiver
W. R. Freeman to advise the Commission as to the position of
The Denver and Salt Lake Railroad Company, relative to re-
establishing this agency; and,

WHEREAS, No response has been received by the Commission
in reply to its letter of April 23, 1923; and,

WHEREAS, The closing of the agency at Rollinsville, Colorado,
January 1, 1923, and up to the present time, was unauthorized
by this Commission, as no showing was made for the necessity
for said closing; and,

WHEREAS, The Receivers of The Denver and Salt Lake Rail-
road Company have, and now are assuming an attitude of con-
tempt for the laws of Colorado governing the regulation of pub-
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lic utilities and are setting themselves up as a law unto them-

selves; and,

WHEREAS, The New Life Mining and Milling Corporation, by

Leon D. Wurtz, its Superintendent, has secured the names of

eighty-six bona fide residents who are adversely affected and in-

convenienced by the unlawful and unwarranted closing of the

Rollinsville station agency.

This Commission will issue its order correcting the aforesaid

violation of the statutes made and provided, covering such cases.

ORDER.

IT IS THEREFORE ORDERED, That The Denver and Salt Lake

Railroad Company, through its Receivers, W. R. Freeman and

C. Boettcher, re-establish its agency at Rollinsville, Colorado, and

place an agent therein, on or before June 1, 1923.

IT IS FURTHER ORDERED, That the aforementioned agency shall

be maintained until otherwise ordered by this Commission.

THE CHAMBER OF COMMERCE OF GREELEY, et al.

V.

UNION PACIFIC RAILROAD COMPANY, et al.

[Cases Nos. 244 and 250. Decision No. 611.1

Commission—Res judicata and stare decisis—Applicahility in Coin-
mission practice.

1. The rules as to res judicata and stare decisis have no
application to a rate or other proceeding before a regulatory body.

Rates—Changing those fixed by Commission—Whether warranted
question of fact.

2. Whether conditions and circumstances have so changed
as to warrant the Commission in changing a rate theretofore estab-
lished is a matter for its determination from all the facts and
circumstances in evidence.

Rates—Intrastate and interstate—Discrimination.
3. Where but a few cents difference or no difference at all is

made between a rate on coal to the last station in Colorado and
the rate to a point 250 to 300 miles or more further, the consum-
ers of Colorado are being unduly penalized.
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Rates—Parties—Rehearing.

4. Corporation, not a party eo nomine to a rate case, but a
member of an association that was a party, may, under Sec. 61
of the Public Utilities Act, properly file a petition for rehearing.

Coal rates from various producing districts prescribed.

[June 4, 19231

Appearances: White & Vogl, Colorado Building, Denver,
Colorado, for Complainants; C. C. Dorsey and E. G. Knowles,
Denver, Colorado, for Union Pacific Railroad Company; J. Q.
Dier and K. F. Burgess, Railway Exchange Building, Denver,
Colorado, for Chicago, Burlington & Quincy Railroad Company;
J. Q. Dier and E. E. Whitted, Railway Exchange Building, Den-
ver, Colorado, for The Colorado and Southern Railway Com-
pany; E. N. Clark, Equitable Building, Denver, Colorado, for
The Denver and Rio Grande Western Railroad Company; Henry
T. Rogers and Erl H. Ellis, of Denver, Colorado, for The Atchi-
son, Topeka and Santa Fe Railway Company; Elmer L. Brock,
of Denver, Colorado, for Receivers of The Denver and Salt Lake
Railroad Company; Russell W. Fleming, of Fort Collins, Colo-
rado, for The North Park Coal Company.

STATEMENT.

By the Commission: The above matter is before the Commis-
sion by virtue of the complaint of the above named complainants
in Case No. 244, filed with the Commission July 26, 1921; and
of the complaint of complainant in Case No. 250, filed with the
Commission October 25, 1921.

These two proceedings bring in issue the reasonableness and
propriety of rates on coal from the northern lignite fields; located
in Boulder and Weld counties, and from the Southern Fields,
located in Huerfano and Las Animas counties, to Greeley and
Denver. Complainants in Case No. 244 allege that the rates
from the Northern and Southern Fields to Greeley are unjust
and unreasonable, and by comparison with the rates on coal
from the same originating territory to other localities within the
State of Colorado, subject the City of Greeley and the residents
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and industries thereof to unjust discrimination. They ask for
the establishment of the following rates:

To Greeley from Lump M. R. Nut Slack

Trinidad  $2.75 $2.25 $1.75
Walsenburg  2.45 1.95 1.50
Northern Fields 1.25 $1.00 .... .80

Complainants in Case No. 250 attack the rates on coal from
these same fields to Denver, alleging that they are unjust and
unreasonable and are unduly prejudicial to intrastate commerce
and preferential of interstate commerce. The Commission is
asked to establish just, reasonable, non-discriminatory and non-
prejudicial rates for the future. The North Park Coal Company,
located at Coalmont, Colorado, intervened in opposition to the
complaint in Case No. 244. The Denver and Salt Lake Railroad
Company, by its Receivers, intervened in Case No. 250 in oppo-
sition to the reductions sought in the rates to Denver.

Both of these cases were, upon notice to all parties interested,
set for hearing before this Commission upon several different
dates in the latter part of 1921 and early in 1922, but, by appli-
cations for continuances and by stipulation and otherwise, they
were not heard until after the institution by the Interstate Com-
merce Commission in the spring of 1922 of an investigation
upon its own motion in re " Western Coal Rates," Docket No.
13588. At the instance of the parties, request was made to the
Interstate Commerce Commission for a joint hearing upon a com-
mon record at such time as that Commission should designate as
the date of its hearing to be held in the City of Denver. There-
after, in April, 1922, the Interstate Commerce Commission ex-
tended an invitation to this Commission to sit with it jointly at
its hearing in the City of Denver on May 10, 1922, and, upon a
common record, to determine the matters involved in the two
cases herein then pending before us for determination.

The complainants and defendants joined in a request that the
scope of the investigation be widened or extended so as to in-
clude and permit a full consideration of both the interstate rates
to and from Colorado and intrastate rates within Colorado to
destinations on and east of the Colorado common point line, and
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thereby so to adjust the relationship between the interstate states

and the intrastate rates on coal that they would harmonize and

not cause conflict through the inharmonious decisions of the two

commissions.

While the stipulation or request as filed and of record is signed

only by the complainants and The Colorado and Southern, Bur-

lington, Union Pacific, and The Denver and Rio Grande Western,

it was acquiesced in at the hearing by all interested parties ex-

cept intervener, The Denver and Salt Lake Railroad, which ob-

jected on the ground that it had had no notice thereof and was

not to be considered as a party thereto.

As indicated, and in pursuance to notice duly given by the

Interstate Commerce Commission as to carriers of interstate

traffic, and by the Colorado Commission as to carriers interested

in intrastate traffic, the matter was set down for hearing and

heard at the hearing room of the Commission in the State Office

Building, Denver, Colorado, beginning on May 10, 1922.

It will be observed that under the terms of the agreement or

stipulation widening or extending the scope of the investigation,

many of the objections raised by the different carriers in the

two Colorado cases are thereby eliminated, as the final out-

come of this proceeding will be to fix and adjust coal rates from

producing districts in Colorado to the principal consuming points

in Colorado, including points on and east of the Colorado com-

mon point line to the Colorado state line.

The rates on coal in Colorado have been considered by this

Commission in several proceedings. In Case No. 53, Commercial

Club of Greeley v. Colorado and Southern Railway Company,

decided in 1914, we prescribed rates from the northern Colorado

lignite district to Greeley. In Case No. 26, Greeley Gas & Fuel

Company v. Colorado and Southern Railway Company, decided

in 1915, we approved rates then in effect from the Trinidad dis-

trict to Greeley. As the result of Consumers' League of Colorado

v. Colorado and Southern Railway Company, Case No. 6, de-

cided in 1914, and on further hearing in 1918, rates were pre-

scribed on lignite coal from northern Colorado to Denver. In

1915, this Commission instituted an investigation into all rates on
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coal from the various coal producing districts to points on and
east of the Colorado common point line. In that proceeding,
known as Case No. 10, we prescribed rates from the principal
mining districts to destinations on the Santa Fe, Burlington,
Chicago, Rock Island & Pacific, Missouri Pacific, and Union Pa-
cific, observing generally the differentials as between the districts
which had been voluntarily established by the carriers. The rates
from the Walsenburg district, as a rule, constituted the base
rates, and on traffic moving through Denver, the Canon City,
Oak Hills, and South Canon districts were accorded the same
rate basis, with the Trinidad and Palisade districts 25 cents
per ton higher on lump coal.

The rates then prescribed or approved by this Commission re-
mained in effect, with minor variations, until June 25, 1918,
when the increases under General Order No. 28 of the Director
General of Railroads became effective. Following these, on Sep-
tember 1, 1920, further increases were made with our authority
which corresponded with the increases in interstate rates effected
by Ex Parts 74. The rates in effect in Colorado at the time of
the hearing, therefore, were, in general, rates approved or pre-
scribed by us. Since then, the reductions required under Re-
duced Rates, 1922, have been applied to the intrastate rates as
well as the interstate rates. We are now called upon to deter-
mine, upon a record dealing with both the intrastate rates in
Colorado and the interstate rates to and from Colorado, what
would be a reasonable and non-prejudicial adjustment within
this state.

The defense interposed in these cases that because decisions
and orders of this Commission rendered some years ago, pre-
scribed rates from the Trinidad and Walsenburg Districts to
Pueblo, Colorado Springs and Denver, and from the Northern
Coal Fields to Denver, and such orders and decisions have been
in force and effect for a number of years and having been, as it
is alleged, acquiesced in by complainants and other shippers of
coal from said districts, they are final and conclusive and consti-
tute a permanent adjudication and determination of the basic
rates above mentioned, the Commission thinks to be untenable.
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The defense mentioned is in the nature of what might be denom-

inated in a court proceeding res adjudicata or stare deeisis. Those

principles are not applicable to a rate proceeding or, for that

matter, any other proceeding before a regulatory body, for the

reason that a rate or classification or rule established by a regu-

latory body today may at this time next year be shown to be

entirely unreasonable, unjuk or discriminatory in its effect. It

is true, defendant carriers allege that complainants have shown

in their complaints no such change of conditions and circum-

stances from the time of the rendition of the prior orders and

decisions as would warrant the Commission in changing, modify-

ing or altering the decisions and orders heretofore rendered;

but that is a statement of conclusion merely. Whether conditions

and circumstances have so changed as to warrant the regulatory

body in increasing or decreasing a rate theretofore established

is a matter for the regulatory body to determine from all the

facts and circumstances in evidence; and the Commission is

clearly of the opinion that, except as to the rates to Pueblo and

Denver from the Southern Fields, the evidence clearly indicates

that intrastate rates to other points on and east of said common

points to the Colorado state line are too high both in and of

themselves and by comparison with interstate rates from the

Trinidad and Walsenburg Districts to Kansas and Nebraska

points and the Missouri River, and that said intrastate rates have

hitherto borne an unfair and unjust proportion of the rates for

the transportation of coal by the carriers involved for similar

distances under similar conditions.

The present rate of $2.25 on lump coal from the Walsenburg

District to Colorado Springs, one of the principal common points,

as compared with the present rates of $1.76 and $2.34 from said

district to Pueblo and Denver, respectively, is unreasonable and

unjust in view of the length of hauls involved, as well as other

factors that pertain to the Denver movement. A rate of $2.00

from Walsenburg to Colorado Springs is, therefore, found to be

a reasonable and just rate for said movement for the future,

with a 25 cent differential over Walsenburg from the Trinidad
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District on lump and nut coal, and a 10 cent differential on pea
and slack.

Insofar as the rates to the common points designated are con-
cerned, to-wit: Pueblo and Denver, of $1.76 and $2.34, respec-
tively, from the Walsenburg District, with a 25 cent differential
from the Trinidad District on lump and nut coal and a 10 cent
differential on pea and slack, we are of the opinion they are no
more than is fair, just and reasonable considering the length of
haul, density of traffic, grades and other conditions surrounding
the service in transporting coal to the two above mentioned com-

mon points.

In the stipulation hereinbefore referred to, the scope of the
hearing was extended so as to permit full consideration of both
interstate rates to Colorado and the intrastate rates within Colo-
rado "to destinations on and east of the Colorado common point
line." So far as the two Colorado cases are concerned, the Com-
mission, as disclosed by the intention of the parties to the written
stipulation and as expressed by complainants in the record,

meant thereby the destinations "on and east of the Colorado com-

mon point line" from the principal common points of Pueblo,

Colorado Springs and Denver to the Colorado state line; and

as so construed by the Commission that question will be first

dealt with herein, after which the rates in Case No. 244, from

the Northern Coal Fields to Greeley, and in Case No. 250, from

the Northern Coal Fields to Denver, will be dealt with, to be

followed by a consideration of the rates from the other producing

points in Colorado to the three principal common points above

named.

When the complaints in Cases Nos. 244 and 250 were filed in

July and October, 1921, respectively, the rates from the Walsen-

burg field to Denver were, as set forth in the complaints. $2.901/2

on all coal except pea and slack and $2.561/2 on pea and slack.

By tariffs issued July 22, 1922, effective July 24, 1922, these and

other rates on coal were reduced in conformity with Reduced

Rates, 1922, 68 I. C. C., 676, which required a reduction of 10

per cent in class and commodity rates. Prior to Ex Pane 74, the

rates from the Canon City and Walsenburg districts to Denver
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were the same. The increases granted by the Commission under

Application No. 91, following Ex Parte 74, were greater from

Walsenburg. than from Canon City because of the inclusion of

the former in the western group and of the latter in the Moun-

tain-Pacific group. Under the 10 per cent reduction of July 24,
1922, the rate on lump from Canon City to Denver became $2.34
and to restore the former parity the carriers reduced the Walsen-
burg rate to the same amount, the reduction being nearer 20 per
cent than 10 per cent: At the time of the hearing, therefore, rates
from Canon City and Walsenburg were the same and were $2.34
on all coal except pea and slack, and on the fine coal $2.14. The
usual differentials over Walsenburg of 25 cents and 10 cents, re-
spectively, made the rates from Trinidad $2.59 and $2.24. These
differentials have been maintained for a long period of years.

The operators and shippers of coal urgently contended at the
hearing that rates for the transportation of coal should be ad-
justed upon a mileage scale in conformity with the distance
scale of rates found to be reasonable by the Interstate Commerce
Commission in the case of Holmes & Hallowell Company v.
Great Northern Railway Company, et al, decided March 8, 1921,
reported in 60 I. C. C., pages 687 to 714, as amended June 6,

1922, effective July 1, 1922, the same being commonly known and

referred to as the "Holmes & Hallowell Scale." This contention
was vigorously opposed by the carriers as being impracticable to
be applied to the transportation of coal traffic and unfair to the
carriers, owing to the many different conditions affecting the
service rendered, occasioned by density of traffic, curvatures,

grades, empty car movement, climatic conditions and many other
factors that enter into the operation of railroads throughout the
country; and that to apply such distance scale, or any distance
scale, would be inequitable and unjust to the carriers as a whole,
and that to attempt to apply a distance scale at all each line of
railroad should be considered separately with the circumstances
and conditions surrounding its difficulties of transportation.

The Commission is impressed with the argument of the car-
riers that the adoption of rates for transportation in compliance
with the principles laid down in the Holmes & Hallowell ease
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applied indiscriminately would be unfair and unjust to the car-
riers as, for instance, any principle of mileage scale of rates
adopted over a prairie line where the grades and other difficul-
ties of transportation are comparatively negligible as compared
with the service rendered by a carrier over and through a moun-
tainous country where curvatures and grades are quite consider-
able and climatic conditions render the service much more ex-
pensive than in the prairie haul, and where the return of empty
car movement is practically 100 per cent, would be unfair, un-
just and entirely unreasonable. In determining, however, the
rates for the transportation of bituminous coal, carloads, from
the Colorado common points east, northeast and north to the
state line on movements intrastate, the Holmes & Hallowell scale
will be considered as a starting point or guide for the fixing of
what is deemed to be reasonable and fair rates for such move-
ments.

An examination of the tariffs of the carriers shows that the
increases in rates proceeding eastward from the three principal
common points, Denver, Colorado Springs and Pueblo, to the
Colorado state line are far out of proportion with the increases
east of the state line. In other words, the rates are so graded
that most of the increase between the common points mentioned
and the Missouri River is within the state of Colorado. For
illustration, the rate from Walsenburg to Cheyenne Wells, a dis-

tance of 362 miles, is $4.86, while to Enterprise, Kansas, 304 miles
farther, the rate is the same, and to Kansas City, 463 miles east

of Cheyenne Wells, it is only 41 cents higher. The following

table illustrates how the present grading of the rates throws the
principal burden upon the consumers in Colorado:

Walsenburg

to

Denver  

Miles

185

Rate

$2.34

Increase
in Miles

Increase
in Rate

Cheyenne Wells, Colo. 362 4.86 177 $2.52
Enterprise, Kans 666 4.86 304

Kansas City 825 5.27 463 .41
Julesburg, Colo. 382 5.04 197 2.70
Aida, Neb. 593 5.04 211
Council Bluffs, Iowa 747 5.27 365 .23
Laird, Colo. 368 4.91 173 2.57
Hastings, Neb.  571 5.04 213 .13
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Walsenburg

to Miles Rate

increase

in Miles

Increase

in Rate

Omaha, Neb .  723 5.27 365 .36

Colorado Springs, Colo. 110 2.25 • • • •

Peconic, Colo 269 5.04 159 2.79

Selden, Kans 558 5.27 289 .23

Missouri River 679 5.27 410 .23

Pueblo, Colo.  67 1.76 ... ....

Towner, Colo  218 3.29 151 1.53

Herrington, Kens 513 4.86 295 1.57

Missouri River 689 5.27 471 1.98

The carriers justify the disparity shown to exist between coal

rates from the Walsenburg-Canon City-Trinidad Districts to

eastern Colorado points as compared with the rates to Kansas,

Nebraska and river points, on the ground that the comparatively

low rate for the long haul is made necessary in order that Colo-

rado coal may compete in the Kansas, Nebraska and river terri-

tory with coal from Iowa, Illinois and other coal producing dis-

tricts contiguous to the Missouri River. It may be conceded that
on the long haul there should be a lower rate as compared with

the rate for the shorter haul, else no Colorado coal would move

into the long haul territory; but where but a few cents difference,

and in some cases no difference at all, is made between the rate

to the last station in Colorado and the rate two hundred and

fifty to three hundred miles or more farther east, it would seem

that the consumers of Colorado coal at the designated points in

Colorado are being unduly penalized and the consumers of Colo-

rado coal in the territory farther on unduly favored.

Upon consideration of all the evidence presented at the joint

hearing before this Commission and the Interstate Commerce

Commission concerning the adjustment of rates from mines in

southern Colorado to points in Colorado on and east of the Colo-

rado common point line, more detailed discussion of which we

deem to be unnecessary, we are of the opinion and find that the

present rates on coal, other than nut, slack or pea, are now, and

for the future will be, unreasonable and unduly prejudicial to

the extent that they exceed the following. The record is insuffi-

cient to warrant a finding as to the differentials that should be

maintained on the smaller and finer grades of coal.



PUBLIC UTILITIES COMMISSION OF COLORADO 421

UNION PACIFIC RAILROAD

Walsenburg-
Canon City

Destination Rate
Trinidad

Rate

Kuner  83.05 $3.30
Sublette  3.15 3.40
Ft. Morgan 3.20 3.45
Cooper  3.40 3.65
Balzac  3.50 3.75
Atwood  3.60 3.85
Sterling  3.65 3.90
Proctor  3.80 4.05
Red Lion  3.85 4.10
Ovid  4.00 4.25
Julesburg  4.10 4.85
Sable  2.65 2.90
Watkins  2.70 2.95
Bennett  2.80 3.05
13yers  2.90 3.15
Deer Trail 3.05 3.30
Limon  3.25 3.50
Hugo  3.35 3.60
Boyero  3.50 3.75
Aroya  3.60 3.85
Arena  3.80 4.05
Cheyenne Wells 3.90 4.15
Arapahoe  4.00 4.25
Brighton  2.60 2.75
Erie  2.75 3.00
Boulder  3.00 3.25
Greeley  3.00 3.25
Eaton  3.00 3.26
Ault  3.05 3.30
Pierce  3.10 3.35
Nunn  3.15 3.40

Carr  3.15 3.40

COLORADO AND SOUTHERN RAILWAY

Walsenburg-

Canon City

Destination Rate
Trinidad

Rate

University Park  $2.34 $2.59

Sullivan  2.34 2.59

Parkers  2.34 2.59

Elizabeth  2.34 2.59

Elbert  2.34 2.59

Eastonville  2.34 2.59

Boulder  3.00 3.26

Fort Collins 3.00 3.25

Windsor  3.00 3.25
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CHICAGO, BURLINGTON & QUINCY RAILROAD

Walsenburg-

Canon City

Destination Rate

Trinidad

Rate

Derby  $2.65 $2.90

Barr  '2.70 2.95

Hudson  2.80 3.05

Keenesburg  2.90 3.15

Roggen  3.00 3.25

Wiggins  3.10 3.35

Ft. Morgan  3.20 3.45

Brush  3.30 3.55

Akron  3.45 3.70

Otis  3.60 3.85

Yuma  3.65 3.90

Laird  3.80 4.05

iiillrose  3.30 3.55

Union  3.50 3.75

Sterling  3.65 3.90

Padroni  3.75 4.00

Winston  3.85 4.10

Peetz  3.85 4.10

Logan  3.75 4.00

Willard  3.80 4.05

Stoneham  3.90 4.15

Raymer  3.95 4.20

Buckingham  4.05 4.30

Keota  4.05 4.30

Grover  4.20 4.45

Hereford  4.25 4.50

Fleming  3.70 3.95

Haxtun  3.70 3.95

Paoli  3.85 4.15

Holyoke  4.00 4.25

Amherst  4.05 4.30

Eversman  2.70 2.95

Lafayette  2.70 2.95

Erie  2.75 3.00

Idaho Creek 2.80 3.05

Longmont  3.00 3.25

Hygiene  3.00 3.25

Lyons  3.00 3.25

CMCAGO, ROCK ISLAND & PACIFIC RAILWAY

Walsenburg-

Canon City Trinidad

Destination Bate Rate

Falcon  $2.25 $2.50

Calhan  2.25 2.50

Simla  2.35 2.60

Mathison  2.35 2.60
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Walsenburg-
Canon City

Destination Rate
Trinidad
Rate

Resolis  2.46 2.70
Limon  2.55 2.80
Bovina  2.70 2.95
Arriba  2.70 2.95
Flagier  2.90 3.15
Vona  3.00 3.25
Stratton  3.05 3.30
Burlington  3.20 3.45

MISSOURI PACIFIC RAILROAD

Walsenburg-
Canon City

Destination Rate
Trinidad
Rate

Nepesta  $1.76 $2.00
Sugar City  2.00 2.25
Arlington  2.20 2.45
Haswell  2.30 2.55
Ea,do  2.45 2.70
Brandon  2.65 2.90
Sheridan Lake 2.76 3.00
Stewart  2.80 3.05
Towner  2.80 3.05

ATCIIISON, TOPEKA & SANTA FE RAILWAY

Walsenburg-
Canon City

Destination Rate
Trinidad
Rate

El Moro  $1.60 $1.10
Thatcher  1.85 1.35
Timpas  2.10 1.65
La Junta 2.10 1.85
Las Animas 2.25 2.00
Lamar  2.55 2.30
Amity  2.70 2.45
Holly  2.80 2.55

GREAT

Carriers heretofore or

from the Southern Fields

shall publish joint through

WESTERN RAILWAY

hereafter publishing joint through rates
to points on the Great Western Railway,
rates not exceeding the following:

Walsen bu rg-
Canon City Trinidad

Destination Rate Rate

Mead  28.00 $8.25
Johnstown  3.00 3.25
Kelim  3.00 3.25
Wattenberg  3.00 3.25
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Oak Hills District—Common Point Rate.

The Oak Hills District is located on the Denver and Salt Lake

(Moffat) Railroad, 211 miles distant from Denver, the nearest

common point to said district. The present rate from the Oak

Hills District to Denver is $2.92 per ton, carloads, for all sizes

of coal, the bituminous product being the only kind of coal pro-

duced in said district. The haul involved from the Oak Hills

District to Denver is conceded to be a service fraught with more

difficulties and expense than any similar transportation service

on the continent. The gradient of the haul frequently reaches as

much as 41/2 per cent, while the curvatures are quite numerous

and about as sharp as it is possible in the operation of a stand-

ard gauge railroad; and before the service of transportation

from the Oak Hills District to Denver is completed, it involves

a haul over the main Continental Divide at an altitude in excess

of 10,000 feet. The testimony discloses that it requires two loco-

motives to handle no more than eleven to fourteen cars of coal

over these grades and curves, both ascending and descending,

and that climatic conditions, particularly during the season of

the year when the coal movement is the greatest, are so terrific

that snow blockades are not infrequent, and that for many

months of the winter season it is with the greatest difficulty and

attended with enormous expense that the line of railroad is kept

in operation. The road has been in the hands of receivers for

several years and its operating expenses have been in excess of

its operating revenues, according to the testimony, as a general

rule during the past few years, while no attempt is made to pay

interest on its bonded debt, much less dividends on its stock.

Any serious disturbance of its revenues would, therefore, en-

danger the continued operation of this railroad. It has received

from time to time special consideration from this Commission,

and at least once from the Interstate Commerce Commission, be-

cause of its lamentable financial condition and its comparatively

limited revenue possibilities. Approximately 87 per cent, the

testimony discloses, of the entire traffic over the Moffat Railroad

is coal traffic.

Taking into consideration all the difficulties and expenses inci-
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dent to the operation of the railroad, as well as other factors
that enter into the equation, the Commission is of the opinion
that the present rate of $2.92 per ton of two thousand pounds,
carloads, for the transportation of coal from the Oak Hills Dis-
trict to Denver is not unreasonable, excessive or unjust. We
reach the same conclusion with respect to the present rate from
Leyden Junction to Denver.

The testimony discloses that in the calendar year 1921 The
Denver and Salt Lake Railroad Company transported 713,925

tons of revenue coal, of which 275,164 tons moved in intrastate
commerce, which includes 199,281 tons to Denver, making a ton-
nage of about 76,000 tons originating on the Denver and Salt

Lake Railroad destined to points in Colorado other than the

City of Denver.

For a considerable period of time prior to the latter part of

1917 rates from the Oak Hills District were the same as from

Walsenburg, a condition brought about by the competition be-

tween the two fields. In 1917 a temporary increase was made

effective from Oak Hills, whereby the rates became 25 cents

higher than from Walsenburg. The former parity has never

been restored. Oak Hills and southern Colorado coals meet at

Denver when destined to points on the 'Union Pacific and Burling-

ton. The average distance from the Oak Hills mines to Denver

is 26 miles greater than from Walsenburg and substantially the

same from Trinidad. The differences in the operating conditions

are such, however, as to justify higher rates from Oak Hills than

from Trinidad.

The present rates on lump coal from Oak Hills and Walsenburg

to a few representative stations in eastern Colorado are given

below: Oak Hills
Miles Rate

Walsenburg

Miles Rate
Difference
Miles Rate

Denver  211 $2.92 185 $2.34 26 $0.58

Union Pacific

Ft. Morgan 310 4.01 284 3.60 26 .41
Sterling  351 4.74 325 4.46 26 .28
Ovid  401 5.10 375 4.82 26 .28
Julesburg  408 5.28 882 5.04 26 .24
Bennett  246 3.66 216 3.33 26 .32
Limon  300 4.01 274 3.69 26 .32
Cheyenne Wells 388 5.22 382 4.86 26 .36
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C. B. & Q.

Oak Hills

Miles Rate

Walsenburg

Miles Rate

Difference

Miles Rate

Brush  299 $4.37 273 $4.05 26 $0.32

Akron  323 4.62 297 4.32 26 .30

Yuma  349 4.86 323 4.55 26 31

Laird  384 5.22 358 4.91 26 .31

C. RI. & P.

Limon  300 4.01 189 3.69 111 .32

Arriba  322 4.37 211 4.05 111 .32

Vona  351 4.86 240 4.55 111 .31

Burlington  377 5.22 266 4.91 111 .31

It will be observed that under the present adjustment the dif-

ference between the Oak Hills and Walsenburg rates at Denver

on lump coal is 58 cents, whereas at points east of Denver it

ranges from 24 to 41 cents. Under the rates which we have pre-

scribed from the Walsenburg District to these points in eastern

Colorado the differences will be substantially greater than at

Denver and will range from about 75 cents to $2.00. Some re-

adjustment is, therefore, necessary in the Oak Hills rates to en-

able the operators on the Moffat Road to compete in these com-

mon markets with the operators in the Southern Fields.

We are of opinion, and find, that the rates from the Oak Hills

District to points east and north of Denver on the Union Pacific,

Colorado and Southern, and Chicago, Burlington & Quiney Rail-

roads, will be unreasonable and prejudicial to the extent that

they exceed by more than 50 cents per ton of two thousand

pounds the rates contemporaneously in effect from the Walsen-

burg District to the same destinations. We further find that to

points on the Chicago, Rock Island & Pacific Railroad east of

Limon, rates on lump coal from the Oak Hills District should

not exceed those from Walsenburg by more than $1.20 per ton.

Southern Fields to Greeley Rates.

The present rates on lump and nut coal from Trinidad and

Walsenburg to Greeley are $3.40 and $3.15, respectively, and on

pea and slack coal $3.03 and $2.93, respectively. The average

distance from the mines in the Trinidad District to Greeley via

the Union Pacific north of Denver is 265 miles and from the

mines in the Walsenburg District 237 miles or 52 miles greater
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than the distances to Denver. For this additional haul of 52
miles the increase in the lump coal rate is 81 cents. The distancefrom Denver to Greeley via the Colorado & Southern is 99 miles,or almost twice the distance by way of the Union Pacific. TheUnion Pacific haul from Denver to Greeley is over a level coun-
try without appreciable grades or curves and under ideal trans-portation conditions. The haul via the Colorado and Southern isnot only circuitous but offers greater difficulties from a trans-portation standpoint. Under the circumstances, rates from theSouthern Fields to Greeley should be based upon the distanceover the shorter line of the Union Pacific.
We are of opinion that the present rates to Greeley are unrea-sonable and that reasonable rates for the future will be the fol-lowing: from Walsenburg, $3.00 on lump and $2.70 on slack.and from Trinidad, $3.25 on lump and $2.80 on slack.

Northern Coal Fields-Greeley Rates.
In Case No. 244 complainants allege that rates for the trans-

portation of coal from the northern coal fields, in Boulder and
Weld Counties, to Greeley are unjust and unreasonable, subject-ing the City of Greeley and its inhabitants to unjust discrimina-tion, and are excessive by comparison with the rates to other
localities within the State of Colorado for similar traffic under
similar conditions. Attached to and made a part of the complaint
is "Exhibit A" which shows that the rates from the Northern
Fields to Greeley at the time the complaint was filed were $1.89
on lump, $1.481/2 on mine run and $1.35 on slack per ton, car-
loads. The distances are stated as 40.2 miles by way of Union
Pacific and 77.4 miles by way of Colorado and Southern. Since
the complaint was filed the above rates have been reduced by the
carriers 10 per cent. The present rates are $1.70 on lump, $1.34
on mine run and nut, and $1.22 on slack and pea.
While the haul from the Northern Fields to Greeley via the

Union Pacific is over a level country and free of operating diffi-
culties of importance, the evidence establishes the fact that ap-
proximately 90 per cent of the coal movement is over the Colo-
rado and Southern owing to most of the important mines being



428 REPORTS OF DECISIONS OF

located on that railroad. This affords an example where rates

over the longer haul should not be depressed because there is an

available competing shorter route between the same points. We

recognized this in Commercial Club of Greeley v. C. & S. Ry., 1

Colo. P. U. C., 117-120.

The rates under consideration from the Northern Fields to

Greeley were advanced as a result of General Order No. 28, Ex

Parte 74, Application No. 91, approximately 100 per cent, and

were reduced 10 per cent as a result of Reduced Rates 1922,

making the present rate 90 per cent higher than the rate in effect

prior to General Order No. 28. Taking all the facts and circum-

stances in evidence, and considering the rate for a similar haul

under similar transportation conditions, we find that a rate of

$1.50 per ton on lump coal would be just and reasonable, and

any rate in excess of $1.50 per ton is hereby found to be unjust,

unreasonable, and discriminatory. We do not find the rates on

mine run, nut, pea or slack to be unreasonable or discriminatory.

Northern Coal Fields-Denver Rate.

The rates on the above movement, as determined by this Com-

mission in November, 1914, after an extended hearing and in-

vestigation, were fixed at 65 cents on lump, 60 cents on mine run

and 55 cents on slack, which continued to be the rates until

affected by the increases allowed under General Order No. 28 and

Ex Parte 74, Application No. 91. These increases made the rates

$1.35, $1.35 and $1.211h, which were the rates in effect at the

time the complaint was filed in this proceeding. Since that time,

however, the 10 per cent reduction made in July, 1922. has re-

sulted in present rates of $1.22, $1.22 and $1.09, which are sub-

stantial increases over the rates established by this Commission

in its hearing and investigation hereinabove referred to.

The average distance from tile northern coal fields to Denver

over the three lines of carriers affected; viz., the Colorado and

Southern, the Burlington and the Union Pacific, is stated as be-
ing 27.2 miles and the movement over each of said lines is practi-

cally free from difficulties of operation and is what might be
denominated a prairie haul. The density of traffic for this par-
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ticular haul as it pertains to the coal movement is perhaps as
large a percentage as exists in any other section of the State for
a haul of a similar distance and under similar conditions. It is
true that the return movement of equipment is practically 100
per cent empty and should be taken into consideration in deter-
mining what is a fair and reasonable rate for the service in
question; but that return movement is not appreciably greater
than exists in other territories in this State, and in proportion
to tonnage hauled is no greater now than in November, 1914,
when the prior hearing fixed the rates at 65, 60 and 55 cents,
respectively. As stated, the volume of coal traffic is relatively
of such magnitude as should be taken into consideration in fixing
a just and reasonable rate. Taking the above and all of the facts
and circumstances in evidence into consideration, the Commis-
sion is of the opinion that the present rates for the transporta-
tion of coal, carloads, from the Northern Fields to Denver are
excessive and unreasonable.

We find that rates of $1.15 on lump, nut and mine run, and
$1.00 on pea and slack will be reasonable for the transportation
of coal from the Northern Fields to Denver over all the lines
involved in said transportation and that any rates in excess
thereof will be unreasonable and unjust.

Rates From Western Colorado Districts.

As heretofore stated, the Colorado cases as originally filed did
not embrace any adjustment of rates from points other than the
Walsenburg-Trinidad fields to Denver and Greeley and the
Northern Fields to Denver and Greeley; but that at the begin-
ning of the joint hearing on May 10, 1922, counsel for complain-
ants asked that, in conformity with the stipulation theretofore
entered into between the parties interested, the scope of the hear-
ing should be widened and extended to include the rates from

all producing points in Colorado to points on and east of the
• Colorado common point line. Considerable evidence was sub-

mitted at the hearing under such agreement and understanding

that would not have been relevant were the scope of the hearing
not so widened and extended.
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There are three well defined districts on the western slope of

the Continental Divide in Colorado where coal is mined. These

districts are referred to on the record as the Cameo-Palisade,

Bowie-Somerset and Crested Butte-Baldwin Districts. The Cam-

eo-Palisade District lies about 316 miles west of Pueblo on the

main line of the Denver and Rio Grande Western. The Bowie-

Somerset District is on a standard gauge branch of the Rio

Grande 41 miles from Delta and 426 miles west of Pueblo via

the route over which the traffic moves, i. e., via the standard

gauge route through Grand Junction. The mines at Crested

Butte and Baldwin are on narrow gauge branches of the Rio

Grande 27 and 17 miles respectively, north of Gunnison. The

average distances from these mines to Pueblo, via the narrow

gauge line through Salida, are 197 and 187 miles. At some of

the mines in the Crested Butte District anthracite coal is pro-

duced as well as bituminous.

The present rates from the three districts mentioned to Pueblo,

Colorado Springs and Denver are as follows:

Crested Butte

Baldwin Cameo

Anth- Palisade

Miles racite Lump Slack Miles Lump Slack

Pueblo 197 $4.39 $2.93 $2.25 316 $3.38 $2.70

Colorado Springs .... 291 4.39 3.55 3.27 360 3.55 3.27

Denver 316 4.73 3.55 3.27 435 3.55 3.27

Bowie
Somerset

Miles Lump Slack

Pueblo 426 $3.60 $2.93

Colorado Springs 470 3.83 3.55

Denver 545 3.83 3.55

Comparatively little evidence was offered with respect to the

reasonableness of the rates on bituminous coal from these western

Colorado fields to Colorado common points. Considering the dif-

ficulties encountered in the transportation over the main range

of the Rocky Mountains, we do not find these rates to be un-

reasonable.

According to the evidence, anthracite coal from some of the

mines in the Crested Butte District is hoisted to the surface
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through the same shaft as the bituminous coal and is loaded
over the same tipple. The minimum weights on the two classes
of coal are the same and the actual loading on anthracite is said
slightly to exceed that on bituminous. Anthracite is more expen-
sive to produce and at the time of the hearing sold at the mine
for $7.50 per ton as compared with $5.00 to $5.50 for bituminous.
Notwithstanding the similarity in the conditions affecting trans-
portation, the rates on anthracite exceed those on bituminous by
$1.46 at Pueblo, 84 cents at Colorado Springs, and $1.18 at
Denver. A slightly higher rate for the transportation of anthra-
cite is justified not only through custom and precedent, but be-
cause of the greater value and resultant higher claims against
the carrier in the event of loss, but the present differences are
excessive. We find that the rates on anthracite are unreasonable
to the extent that they exceed by more than 50 cents per ton the
rates in effect on bituminous lump coal from the mines in the
Crested Butte District to the same destinations.
Rates on bituminous coal from western Colorado mines to

points east of Pueblo, Colorado Springs and Denver are usually
made differentially over the rates from Walsenburg. These dif-
ferentials are $1.00 from the Cameo-Palisade and Crested Butte-
Baldwin Districts, and $1.25 from the Bowie-Somerset District.
Through rates thus made we find to be reasonable and these dif-
ferentials should be applied to the rates herein prescribed from
Walsenburg. There are exceptions to the general method of mak-
ing rates from western Colorado in that a different basis is used
to points on the Rock Island between Roswell and Falcon, on the
Missouri Pacific and on the Santa Fe. We are not advised of the
reasons for the differences and are of opinion that for the future
the same differentials should apply on traffic moving through
Pueblo to points on the lines of the carriers named. Anthracite
rates when published should not exceed the bituminous lump
rates by more than 50 cents.

ORDER.

Fr Is ORDERED, That defendant carriers engaged in the trans-
portation of coal from the Walsenburg-Canon City District to
Colorado Springs be, and they are hereby, required to file tar-
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ifs establishing a rate of $2.00 per ton of two thousand pounds

on lump coal from the Walsenburg-Canon City District to Colo-

rado Springs, with a twenty-five cent differential over Walsen-

burg from the Trinidad District, and a ten cent differential on

pea and slack coal.

IT IS FURTHER ORDERED, That defendant carriers engaged in

the transportation of bituminous coal to destinations in the State

of Colorado on, east, northeast and north of the Colorado corn-

mn point line, save as to points on said line from Trinidad to

Denver, both inclusive, from the Walsenburg-Canon City-Trini-

dad Districts be, and they are hereby, required to file tariffs

covering such service as is herein in this decision set forth, with

a differential of twenty-five cents from the Trinidad District

over the Walsenburg-Canon City District as to lump and nut

coal, and ten cents differential as to pea and slack coal where

the defendant carriers now publish differentials on the lower

grades from either of said districts, carloads, per ton of two

thousand pounds.

IT IS FURTHER ORDERED, That defendant carriers engaged in

the transportation of bituminous coal from the Southern Fields

to Greeley be, and they are hereby, required to file a tariff of

rates for the transportation of lump, mine run and nut coal of

$3.00 per ton of two thousand pounds, carloads, and of $2.70

per ton on pea and slack coal, carloads, with a differential of

twenty-five cents and ten cents, respectively, from the Trinidad

District over the above rate from the Walsenburg-Canon City

District.

IT Is FURTHER ORDERED, That defendant carriers engaged in

the transportation of lignite coal from the Northern Fields to

Greeley be, and they are hereby, required to file a tariff of rates

for the transportation of coal from said Northern Fields to
Greeley of $1.50 per ton of two thousand pounds, carloads, on
lump coal. The present rates on mine run, nut, pea and slack

are deemed to be not unreasonable or discriminatory.

IT IS FURTHER ORDERED, That defendant carriers engaged in
the transportation of lignite coal from the Northern Coal Fields
to Denver be. and they are hereby, required to file a tariff of

AMID
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rates for the transportation of coal from the Northern coal fields
to Denver of $1.15 per ton of two thousand pounds on lump,
mine run and nut, and of $1.00 per ton on pea and slack coal.

IT IS FURTHER ORDERED, That the receiver of defendant car-

rier, The Denver and Rio Grande Western Railroad Company,
be, and he is hereby, required to file a tariff of rates for the
transportation of anthracite coal from the Crested Butte-Baldwin
District to the Colorado common points, Pueblo, Colorado Springs
and Denver, that do not exceed by more than fifty cents per ton
the rates in effect on bituminous lump coal from that district

to the same destinations; and that the rates now in effect from

the Crested Butte-Baldwin District, the Cameo-Palisade District

and the Bowie-Somerset District on bituminous coal are not found

to be unreasonable or unjust.

Pr Is FURTHER ORDERED, That the receivers of The Denver

and Salt Lake Railroad Company he, and they are hereby, re-

quired to file a tariff of rates for the transportation of coal from

the Oak Hills District to points east and north of Denver on the
Union Pacific, Colorado and Southern and Chicago, Burlington

& Quincy Railroads that do not exceed by more than fifty cents

per ton of two thousand pounds the rates contemporaneously in

effect from the Walsenburg-Canon City District to the same

destinations.

IT Is FURTHER ORDERED, and the Commission finds, that each

of the rates designated in the above decision and order are hereby

found to be just and reasonable rates in the transportation service

involved.

IT IS FURTHER ORDERED, That each of the defendant carriers

be, and they are hereby, required to file such tariffs in supple-

mental, or other form, as may be desired to become effective

within fifteen days from the date of this order.

Mr. Commissioner Scott does not participate in the above de-

cision and order.

On June 18, 1923, the Commission made the following supple-

mental order in the above two cases (Decision No. 616) :

[June 18, 1928.]
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SUPPLEMENTAL ORDER.

WHEREAS, By the decision and order in the above entitled

causes, rendered herein June 4, 1923, it has been made to

appear to the Commission that the relationship of certain

rates therein found to be reasonable and non-prejudicial to

destinations on the Missouri Pacific Railroad from the Walsen-

burg-Canon City and Trinidad Districts, as announced in said

order and, decision at the top of page 9 of the printed report

thereof, are in error with respect to the proper relationships

that had been in said order and decision announced as being

reasonable and just to destinations for similar distances from

the Walsenburg-Canon City-Trinidad Districts to destinations

similarly situated on the lines of other carriers, in that the

rate from the Walsenburg-Canon City District to Nepesta and

destinations between Pueblo and Nepesta is given as $1.76 per

ton and to same destinations from Trinidad $2.00 per ton; and,

WHEREAS, By reason of such error, the rates as so announced

in said order and decision do not bear the proper relationship

to rates for similar distances to similar destinations, as in said

decision and order announced; and,

WHEREAS, Upon further consideration of the aforesaid deci-

sion and order it is apparent that unless the same be modified

in certain particulars, as hereinafter set forth, the long and

short haul provisions of the Colorado statute will necessarily

be violated. The Commission does hereby, upon its own mo-

tion, issue this supplemental order in modification and correc-

tion of the original order herein in the particulars above desig-

nated.

IT IS THEREFORE HEREBY ORDERED, That the rates on coal

other than nut, slack and pea from the Walsenburg-Canon City

District to destinations on the Missouri Pacific Railroad be-

tween Pueblo to and including Sugar City, are hereby found

to be just and reasonable and non-discriminatory that do not

exceed $2.00 per ton of two thousand pounds; and that the
rate on coal from the Trinidad District to the same destina-
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tions is hereby fixed at 25 cents over the Walsenburg-Canon
City rate, or $2.25 per ton of two thousand pounds.
IT IS FURTHER ORDERED, That the differential of $1.00 per ton

fixed by the Commission in its order of June 4, 1923, from theCameo-Palisade District and the Crested Butte-Baldwin Dis-
trict, and of $1.25 a ton from the Bowie-Somerset District
higher than the rates from the Walsenburg District to desti-
nations in Colorado on the lines of the Missouri Pacific Rail-
road and the Atchison, Topeka and Santa Fe Railway east of
Pueblo, and on the line of the Chicago, Rock Island and Pacific
Railway east of Colorado Springs, be, and the same is hereby
modified so as to apply only when the rates on lump coal from
the Walsenburg-Canon City District are $2.75 per ton or in
excess thereof.

IT Is FURTHER ORDERED, That the differential of 50 cents per
ton on anthracite over bituminous lump coal from the Crested
Butte District be, and the same is hereby, modified as follows:
(a) The differential of 50 cents per ton on anthracite over

the bituminous lump coal rate be, and the same is hereby, or-
dered to apply to destinations on the lines of the Missouri Pa-
cific Railroad and the Atchison, Topeka and Santa Fe Railway
East of Pueblo, Colorado, only where the rates from said
Crested Butte District on bituminous lump coal are $3.00 per
ton or in excess thereof.
(b) The differential of 50 cents per ton on anthracite over

bituminous lump coal rate be, and the same is hereby, ordered
to apply to destinations on the lines of the Chicago, Rock Is-
land and Pacific Railway East of Colorado Springs, Colorado,
only when the rate from the Crested Butte District on bitumi-
nous lump coal is $3.50 per ton or in excess thereof.
The Commission finds, and it is hereby further ordered, that

the rates designated in the foregoing supplemental order are
just and reasonable rates in the transportation service involved.
IT Is FURTHER ORDERED, That the defendants affected by the

foregoing supplemental order be, and they are hereby, required
to file supplemental tariffs in accordance herewith to become
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effective on the date established by the original order herein as

the effective date thereof, to-wit: June 19, 1923.

IT IS FURTHER ORDERED, That the decision and order issued

herein on June 4, 1923, be, and the same is hereby, modified to

the extent hereinabove in this supplemental order set forth.

On January 29, 1924, the Commission made the following

decision and order (Decision No. 671) :

[January 29, 1924.1

Appearances: Whitehead & Vogl and Yeaman, Gove & Huff-

man, all of Denver, for Petitioning Interveners, The Victor

American Fuel Company, The Routt Pinnacle Coal Company,

and The Bear River Coal Company; Smith & Brock, of Denver,

for Receivers of The Denver and Salt Lake Railroad Company,

Interveners.

STATEMENT.

By the Commission: On June 4, 1923, this Commission is-

sued its order in the above entitled cases upon a common record

made with the Interstate Commerce Commission in its investi-

gation in re "Western Coal Rates, Docket No. 13588."

By order of this Commission dated June 4, 1923, made effec-

tive June 19, 1923, the rates for the transportation of coal in-

trastate were dealt with, and certain reductions made from the

tariffs and schedules theretofore existing.

On June 15, 1923, a petition for leave to intervene and for a

rehearing was filed by The Victor American Fuel Company;

and, on June 21, 1923, similar petitions were filed by The Bear

River Coal Company and The Routt Pinnacle Coal Company

adopting the allegations of the petition of The Victor American

Fuel Company, asking leave to intervene and become parties to

the above entitled proceeding, and asking that a rehearing be

granted as to that portion of the decision and order (of June 4,

1923) which relates to and provides for rates for the transporta-

tion of coal from mines in Routt County, Colorado, referred to
in the order and decision in this case as the Oak Hills District.
The petitions in intervention and for rehearing complain of

said June 4, 1923 order, and particularly that part of it which
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established a differential of 50e per ton from the Oak Hills Dis-
trict over the Walsenburg District to destinations east and north
of Denver on the Union Pacific, Colorado and Southern, and
Chicago, Burlington and Quincy Railroads; and, also, permis-
sion given in the order to maintain rates from the Oak Hills
District to points on the Chicago, Rock Island and Pacific Rail-
road east of Limon which exceed rates by $1.20 per ton con-
temporaneously maintained from Walsenburg to similar desti-
nations.

The intervening petitioners allege that the effect of the estab-
lishment of the 50e a ton differential as above stated will be to
create an undue and unreasonable discrimination and prejudice
against the producers in the Oak Hills District and that same
will result in materially curtailing the movement of coal from
the Oak Hills District to said destinations; and they further al-
lege that the rates permitted from the Oak Hills District to
points on the Rock Island, as above stated, in excess of the rates
contemporaneously maintained from the Walsenburg field of
$1.20 per ton, will create undue prejudice and discrimination
against the producers of coal in said Oak Hills District and will

absolutely prevent the movement of any coal from the Oak Hills
District to said Rock Island destinations.

By further allegations in the intervening petitions, it is al-
leged that the above rate of 50c a ton established and of $1.20

per ton permitted, creates a prejudice and disadvantage to the
operators in the Oak Hills District not only with regard to the
relationship of said rates from the Walsenburg District, but

also in relation to coal from the Cameo-Palisade Districts that

are provided for in said order of June 4, 1923; and that the

effect of the order of June 4 will be to unduly prefer coal pro-

duced in the Walsenburg and the Cameo-Palisade Districts over

the coal produced in the Oak Hills District.

The intervening petitioners pray that they be allowed to in-

tervene; that a rehearing be granted, in so far as the petitioning

interveners interested are affected; and that, after a hearing and

after due notice to all parties interested, the Commission modify

its order of June 4, 1923, and fix a rate of 25e per ton to desti-
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nations north and east of Denver on the Union Pacific, Burling-

ton, Colorado and Southern, and Rock Island Lines over the

rates contemporaneously maintained from Walsenburg to the

same destinations.

A copy of the petition for leave to intervene and for rehear-

ing as filed, by said The Victor American Fuel Company, was

caused to be served by the Commission upon all parties to the

above entitled cases Nos. 244 and 250.

No appearances were made other than the Receivers of The

Denver and Salt Lake Railroad Company, who, on June 23,

1923, filed an answer to said petition for intervention and re-

hearing, which answer reserved to the answering intervener all

the objections as to jurisdiction of the Commission in the prem-

ises and otherwise as stated in the record originally made in

case No. 250.

The answer of the Receivers objects to the intervention of The

Victor American Fuel Company for the reason that it was at

the time of the hearing in the said Western Coal Rates Case,

I. C. C. No. 13588, an active member of the Colorado-New Mexico

Coal Operators Association, which said association was a party

to the joint hearing before the Interstate Commerce Commission

and this Commission as aforesaid; that, therefore, The Victor

American Fuel Company should not be permitted to intervene

because it had already been before the Commission in the above

proceeding as an active member of said association.

The answer further alleges that the Victor Company is en-

gaged in the production of coal in both the Walsenburg and

Routt County fields and that it, as one of the active members of

the Colorado-New Mexico Coal Operators Association. was in-

strumental in bringing about the reduction of rates from the

Walsenburg field, as provided for in the order of June 4, 1923;

and that, after having procured or assisted in procuring reduc-

tions from the rates in the Walsenburg field for the advantage

of its mines located there, it now seeks to make a corresponding

or even greater reduction in the rates of the Oak Hills District

for the advantage of its property located there, and without
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any regard to the consequences or effect upon the rates of The
Denver and Salt Lake Railroad Company.

The answer of the Railroad Company also points out that it
operated at a deficit of $259,813.50 for the calendar year 1922,
and at a deficit of $194,831.30 for the first four months of 1923;
that approximately 85% of the total tonnage moved by the
Moffat Road is coal tonnage and that any further reduction in
rates ordered by the Commission would simply increase the
deficit of the Railroad Company and would amount to confis-
cation of its property contrary to the Constitution of this State
and to the Fourteenth Amendment to the Constitution of the
United States.

The Receivers further allege that the total coal tonnage
shipped over the Moffat Railroad, as disclosed by the record in
the case, was 713,925 tons of revenue coal for the calendar year
1921, of which 275,164 tons moved in interstate commerce, 199,-
281 tons moved to Denver, and that a tonnage of only about
76,000 tons moved to points in Colorado other than to the City of
Denver; that, for this reason if for no other, a reduction in rates
for the comparatively small tonnage moved to eastern Colorado
destinations would necessarily affect and perhaps require sub-
stantial reductions in the Denver rate and would materially
affect the existing rates to interstate points east of Colorado
where the greater amount of tonnage moves. The railroad
intervener denies that the differential provided in the order of
June 4, 1923, in this case, will retard the movement of coal from
the Oak Hills District to destinations in eastern Colorado; and
denies that the differential provided therein will constitute any
undue or unreasonable prejudice or disadvantage to the Oak
Hills District coal operators; and it, therefore, prays that the
petition of the petitioning interveners for a rehearing be denied.

Pursuant to notice to all parties interested, this matter came
on for hearing before the Commission at its Hearing Room,
State Office Building, Friday, July 6, 1923. Testimony was sub-
mitted on behalf of the petitioning interveners for a rehearing,
and for the Receivers of The Denver and Salt Lake Railroad

sr
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Company,—they being all the parties who appea
red and partici-

pated in this intervening proceeding.

At the outset of the proceeding on July 6, t
he Receivers re-

newed in the record what amounts to a motion 
to dismiss, on the

ground that the Victor American interven
er was not a party

competent to institute such proceeding for 
rehearing for the

reason that it was a member of the Colorado
-New Mexico Coal

Operators Association, complainant in the 
proceeding held by

this Commission in conjunction with the 
Interstate Commerce

Commission hereinabove referred to, and for 
the reason that its

petition for leave to intervene and for 
rehearing was without

merit. At the hearing this question was 
not ruled upon but was

reserved for decision until the entire matte
r should be decided.

The Commission is quite of the opinion tha
t, under the broad

language of Section 51 of the Public Utili
ties Act, the motion

or demurrer of The Denver and Salt Lake Railr
oad Company is

not tenable and should be denied. Section 51 in 
its beginning

reads as follows:

"After any order or decision has been made by t
he Commis-

sion, any party to the action or proceeding or 
any stockholder

or bondholder or other pithy pecuniarily in
terested in the public

utility affected, may apply for a rehearing 
in respect to any

matters determined in said action or proc
eeding and specified

in the application for rehearing, and the Commis
sion may grant

and hold such rehearing on said matters, if in it
s judgment suffi-

cient reason therefor be made to appear."

It must always be borne in mind that a state reg
ulatory body.

or at least in Colorado under the Public Utilities
 Act, is not a

court and is not invested with the jurisdiction and 
powers of a

court. As a matter of fact, in various sections of th
e Act, it is

specifically provided that the rules of evidence an
d proceedings

as are applicable to courts of record shall not be follow
ed and

adhered to by the Commission; and it is for this reaso
n that it

is a common practice to admit hearsay and secondary evidence

in hearings before the Commission that would be entirely objec-

tionable and ruled out were it tendered before a court of record.

It will be observed also that the excerpt from Section 51 above

Is
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quoted provides that "any party to the action or proceeding"

may apply for rehearing in respect to anything determined in

said action or proceeding. It is conceded that The Victor Ameri-

can Fuel Company as a member of the Colorado-New Mexico

Coal Operators Association, was a "party to the action or pro-

ceeding" that came on for hearing before this Commission jointly

with the Interstate Commerce Commission in the above entitled

case in May, 1922, which resulted in the order of June 4, 1923.

Merely because the Victor Company was not a party, eo nomine,

to the prior proceeding, and it being conceded that it is a party

interested and affected by the prior proceeding, would give it

the right to petition for leave to intervene and for rehearing, as

we interpret the Public Utilities Act, and particularly that part

of Section 51 above quoted.

We come now to a consideration of the basis of the complaint

as alleged by the petitioning interveners, viz., a differential

established under the order of June 4, 1923 of 50c per ton from

the Oak Hills District over Walsenburg to points on the Union

Pacific, Colorado and Southern, and Burlington east and north

of Denver, and of the permission of rates by the Rock Island

not to exceed $1.20 per ton differential Oak Hills District over

Walsen burg, east of Limon.

The differential of 50c per ton Oak Hills District over Wal-

senburg District, as established by this Commission, to points

intrastate north and east of Denver on the three rail carriers

above mentioned, was taken into consideration by the Interstate

Commerce Commission in its Docket No. 13930, hereinabove re-

ferred to, in the establishment of rates from the two districts

to points interstate in the movement of coal from the respec-

tive fields to the Missouri River and other destinations. The

rates established by this Commission in its decision and order

of June 4, 1923, wherein was established the differential of 50c,

aforesaid, were the result of conferences between this Commis-

sion and the Interstate Commerce Commission in the establish-

ment of rates for the movement of Colorado coal from the above

mentioned districts to points intrastate and interstate with a

Is
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view to harmonizing the proper relationship, or parity, of s
uch

rates.

At the hearing in May, 1922, and at the hearing of the in-

stant case in July, 1923, no objection by any party was ma
de

as to the differential of 58e per ton Oak Hills over Wals
enburg

to Denver; that differential was not even considered or discus
sed.

To modify the order of June 4, 1923, as prayed for by the

petitioning interveners, for a differential to points on said car-

riers north and east of Denver, and thereby to establish a differ-

ential of 25c Oak Hills over Walsenburg to said destinations

intrastate, would result in some instances in the establishment

of a lower rate to certain destinations north and east of Denver

from Oak Hills than from Oak Hills to Denver. As an example,

and bearing in mind that the rate Oak Hills to Denver is $2.92

on lump coal and $2.34 Walsenburg to Denver, accounting for

the differential of 58c per ton, the present rate Oak Hills to

Derby on the Burlington is $3.15 per ton; to establish a 25e

differential would make the Derby rate $2.90 per ton, or 2c less

per ton than the Denver rate. The same condition would exist

to Sable on the Union Pacific east of Denver. At Watkins on

the Union Pacific, the present rate is $3.20 per ton, while a 25c

differential would make the rate $2.95 per ton, or only 3c higher

than the Oak Hills-Denver rate. It will thus be seen that in

some instances, and others may be cited, that to establish the

differential of 25e asked for by the petitioning interveners,

would result in what is properly designated as a Fourth Section

violation under the Interstate Commerce Act, and, while in Colo-

rado we have no specific statute, it is a general principle that a

carrier may not charge less for a longer than for a shorter haul.

With reference to the $1.20 differential Oak Hills over Wal-

senburg to points on the Rock Island intrastate east of Limon,

such differential is made necessary to maintain a proper rela-

tionship of rates intrastate to destinations east of Limon on the

Kansas branch of the Union Pacific, and east of similar points

on the Burlington and the Omaha or main line of the Union

Pacific. This is best illustrated by the following table to some

of the destinations on the lines of carriers above named:
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Miles Miles
from Station Present from Station Present
Limon C. R. I. & P. Rate Limon U. P. Rate

21.9 Arriba  $3.90 15 Hugo  $3.85
33.3 Flagler  4.10 38 Boyero  4.00
44.3 Seibert  4.20 50 Wild Horse 4.30
51.3 Vona  4.20 63 Kit Carson 4.30
58.6 Stratton  4.25 87 Cheyenne Wells.. 4.40
76.9 Burlington 4.40 97 Arapahoe  4.50

The present rate from Oak Hills to Wray on the Burlington,
comparable to Burlington on the Rock Island and Cheyenne
Wells on the Union Pacific, is $4.30 per ton, and on the Omaha
or main line of the Union Pacific, to Julesburg, comparable to

said three points, the Oak Hills rate is $4.60. Therefore, so far

as the rates from the Oak Hills District to said destination,

Cheyenne Wells on the Kansas branch of the Union Pacific, to

Burlington on the Rock Island, to Wray on the Burlington, and

to Julesburg on the main line of the Union Pacific, the distances

are practically the same with the widest spread of 20c, that to

Julesburg, as the same are at present established. The same con-

ditions apply to other points on the four carriers named be-

tween the farthest eastern points in Colorado to Limon on the

Kansas Pacific and Rock Island, and to similar points on the

Burlington and main line Union Pacific, as is disclosed ,by a

cross section survey of the rates in that territory.

In the movement of coal from the Oak Hills District to points

east of Limon on the Rock Island, that carrier, by a trackage

agreement with the Union Pacific, transports coal from Denver

to Limon over Union Pacific rails exactly as Oak Hills coal is

transported from Denver to points on the Union Pacific, Kansas

branch, east of Limon. Obviously, to establish a much lower

differential than $1.20 on Oak Hills coal to Rock Island points

east of Limon, would result in a gross discrimination to opera-

tors of Oak Hills coal to similar destinations in the territory on

the Union Pacific, Kansas branch, east of Limon and to desti-

nations on the Burlington and the main line Union Pacific east

and north of Denver.

It is in the record in this and the prior proceeding that the

movement of coal from the Oak Hills District to Denver during
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the calendar year 1921, the latest period for which figures were

submitted, amounted to 199,281 tons; that during the same pe-

riod approximately 76,000 tons moved from Oak Hills District

to points in Colorado other than Denver, and that during the

same period 438,761 tons moved in interstate commerce. The

large tonnage moved to Denver with the 58c per ton differential

over Walsenburg in said period, as compared with the tonnage

moved to points in Colorado outside of Denver, would seem to

indicate that a 50c differential to points outside of Denver in

Colorado ought not to be a serious deterrent in the movement of

Oak Hills coal to destinations in Colorado other than Denver.

The petitioning interveners seek to account for this seeming

anomaly by reason of the testimony submitted to establish the

fact that two of the larger operators in the Oak Hills District,

viz., The Moffat Coal Company and The Colorado-Utah Coal

Company, maintain their own yards in Denver and were thus

enabled to act as their own distributors and, by means of can-

vassers, are enabled to dispose of a large tonnage of Oak Hills

coal in Denver despite the 58c per ton differential. This is a

competitive condition, if true, with which the establishment of

rates for transportation properly has no concern. It is not a

factor to be considered in the fixing of rates. Were it worthy of

consideration, let us say, the small merchant could complain of

the merchandise rate and ask for a lower rate on the ground that

large mercantile institutions in Denver are enabled to buy large

quantities and, by storage capacity and other means, are thus

enabled to sell for less than a small competitor.

While the record in this and the prior proceeding discloses

the approximate movement of coal from the Oak Hills District

to destinations in Colorado north and east of Denver, there has

been no evidence submitted in this proceeding of the movement

from the Walsenburg fields to such destinations. It is in evi-

dence, however, that the cost of mine operations in the Oak Hills

District is anywhere from 75e to $1.00 per ton less than the cost

of operations in the Walsenburg District by reason of the fact

that the Oak Hills coal is mined from a newer field where the

veins are wider and thicker and very much nearer the surface

6
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than in the Walsenburg field. By virtue of these and other op-
erating conditions, the cost of mining coal in the Oak Hills
region is testified to be cheaper by the above amounts than in
the older and more expensive operations in the Walsenburg and
Trinidad fields. As to the quality of coal from the respective
fields, there is some difference of opinion; but, on the whole, it
is safe to assert that the Oak Hills product is superior to that
of the Walsenburg product, and the consumer, under ordinary
conditions, would prefer the Oak Hills coal. Therefore, even
though a differential does exist as against the Oak Hills op-
erator, he ought to be, and evidently has been, capable of ab-
sorbing sufficient of this differential as to permit of a free com-
petition in territory north and east of Denver in Colorado with
the Walsenburg-Trinidad product. This is strongly indicated
by the fact that in the calendar year above named, 199,281 tons
of 'Oak Hills coal moved to Denver with a 58c per ton differen-
tial over the Walsenburg rate. Just what the movement of
Walsenburg coal to Denver was during that period is not in evi-
dence; but it is a fair assumption that if the Walsenburg coal
was superior or even equal to the Oak Hills coal as a commercial
product, it would practically eliminate the Denver market for
Oak Hills coal when we bear in mind the 58c differential and a
haul of 185 miles from Walsenburg to Denver over an old estab-
lished and, but for the Palmer Lake hill, a prairie haul, as
against 211 miles from Oak Hills District to Denver over one of
the most difficult and expensively operated railroads in this
western country.

Another factor that is taken into consideration by the Com-
mission in denying the relief sought by the petitioning inter-
veners for a modification of the rates to points east and north
of Denver as established by the order of June 4, 1923, is that
were it feasible to grant the relief sought, aside from all other
objectionable considerations hereinabove referred to, it would
necessarily and inevitably diminish the revenues of the Denver
and Salt Lake Railroad. It is in the testimony of this proceed-
ing, and is not denied, that that carrier is operating at an enor-
mous deficit; that the cessation of operation by the Denver and
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Salt Lake Railroad would be a catastrophe to the people in a

great region of Colorado, equalling in area and possibility of

development all of the New England states plus the State of

New York. Now that the actual work of boring the Moffat Tun-

nel is in progress with every indication of its timely completion,

it is most important that nothing should be done to endanger

the continued operation of the Moffat Road, or, indeed, to seri-

ously interfere with its giving such public service RS its revenues

reasonably will permit.

For the reasons hereinabove stated, and other considerations

that might be dwelt upon, the Commission feels constrained to

deny the prayer of the petitioning interveners and to allow the

rates established and permitted under the order of June 4, 1923,

to remain in effect until further order of this Commission.

ORDER.

IT IS THEREFORE ORDERED, That the petitions of The Victor

American Fuel Company, The Bear River Coal Company and

The Routt Pinnacle Coal Company for a modification of the

order of this Commission in the above entitled cases, dated June

4, 1923, effective June 19, 1923, as on file herein, be, and the

same is hereby, denied, and said petitions of intervention are

hereby dismissed.

RE THE PARADOX LAND & TRANSPORT COMPANY.

[Application No. 237. Decision No. 6131

Certificates of convenience and necessity—Proof of municipal autho
r-

ity—Payment of license fee.

1. More of a showing of consent of a municipality is re-

quired than that it issued a license fee as a matter of course.

Conunissions—Municipalities—Jurisdiction over streets.

2. Municipalities, not the Commission, have jurisdiction over

their streets and alleys.

Convenience and necessity—Public generally—Particular locality or

community.
3. The "convenience and necessity" contemplated by the

statute is the convenience and necessity of the public generally

and not of any particular locality or community.

[June 14, 19231
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Appearances: George H. Swerer and H. E. Luthe, of Denver,
for Applicant; J. Q. Dier, of Denver, for The Denver & Inter-
urban Railroad Company, The Colorado & Southern Railway
Company and the Chicago, Burlington & Quincy Railroad Com-
pany; T. A. McHarg, of Boulder, for the Boulder Chamber of
Commerce, and A. W. Fitzgerald, of Boulder, for The Glacier
Route, Inc., Protestants.

STATEMENT.

By the Commission: The Paradox Land and Transport Com-
pany, a corporation, filed its application with the Commission
February 5, 1923, for a certificate of public convenience and
necessity for it to operate and maintain an automobile bus line
for the transportation of passengers between Lafayette, Boulder,
Nederland and Lyons, Colorado, and intermediate points, under
the provision of Section 35 of the Public Utilities Act. Applicant
filed a certified copy of its Articles of Incorporation, with its
post office address, 800 Central Savings Bank Building, Denver,
Colorado, and alleged in its application the lack of adequate or
convenient passenger service between Lafayette, Boulder and
Lyons, Colorado, and from Boulder to Nederland.

Subsequently and at the hearing, that portion of its applica-
tion that related to the service between Boulder and Nederland
was withdrawn, so that the application pertained only to that
portion of the route originally specified as between Lafayette
and Boulder and Boulder and Lyons.

Copies of the application were served upon the carriers af-
fected, with the result that on February 28, 1923, the railroad
carriers filed their objection and protest to the granting of the
certificate applied for. The Chamber of Commerce of Boulder
and The Glacier Route, Inc., also protested against the granting
of the certificate to applicant. The grounds of protest, tersely
stated, were that the public convenience and necessity does not
require nor will not require any additional means of transporta-

tion between the points designated in the application.

The matter was set for hearing at the Hearing Room of the
Commission, State Office Building, Denver, Colorado, originally
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for May 10, 1923, and thereafter, by consent, continued to Mon-

day, the 28th day of May, 1923, when the matter was duly

heard.

The evidence on behalf of applicant in support of its applica-

tion disclosed that heretofore, and in the month of April, 1921,

a certificate of convenience and necessity was granted to The

Paradox Land and Transport Company, then a co-partnership,

which subsequently was merged into the present corporate ap-

plicant, to operate an automobile bus line between Denver and

Fort Collins over the main traveled highway, passing through

Broomfield, Lafayette, Longmont, Berthoud and Loveland to

Fort Collins; that it was the desire of applicant to establish a

connecting bus line from Lafayette to and through Boulder

north to Lyons, so that passengers destined from either termini

to Boulder might connect with the Denver-Fort Collins bus

stages at Lafayette for Boulder and thence on to Lyons, and re-

turning from Lyons in the same way connect at Lafayette for

buses between the termini of Denver and Fort Collins.

For the travel between Denver and Boulder, the testimony of

applicant and protestants discloses that The Denver & Inter-

urban Railroad Company operates hourly service from early in

the morning until late at night, daily, except for two periods of

two hours between cars, and that The Colorado & Southern Rail-

way Company operates steam trains between Denver and Boul-

der, daily, three in either direction, and 'that there is a steam

passenger train leaving Lyons in the morning operating through

Lafayette to Denver and returning from Denver in the late aft-

ernoon through Lafayette back to Lyons. From the north, Long-

mont to Boulder, there are three passenger trains each way,

daily, operated by the Colorado & Southern. The testimony of

applicant was largely directed to the showing of an alleged pub-

lic convenience and necessity for the traveling public between

Lafayette and Boulder, and Longmont and Boulder, by the

establishment of the connecting bus line from Lafayette.

Obviously from the number of interurban and steam trains

that are operated between Denver and Boulder, there would not
be any convenience and necessity of the public served by the
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establishment of the connecting bus line from Lafayette to
Boulder in the statutory sense, and, for that matter, for the
traffic Longmont to Boulder via Lafayette, the same would not
be greatly convenienced over the service now being afforded by
the steam railroad from Longmont to Boulder. Two witnesses
were asked as to the probable amount of traffic that exists be-
tween Lafayette and Boulder, one of whom gave it as his opinion
that it might be as high as ten or fifteen a day, and the other
about six to eight a day. On the traffic between Boulder and
Lyons the evidence on behalf of applicant was not at all definite,
while that offered on behalf of protestants was to the effect that
it was almost negligible.

In short, taking all the testimony that was offered it falls
short of proving a reasonable public convenience and necessity
for the establishment of the proposed auto bus line from Lafay-
ette through Boulder to Lyons; for, as has heretofore been de-
clared by this Commission and by many others throughout the
country, the "convenience and necessity" contemplated by the
statute is the reasonable convenience and necessity of the public
generally and not for any particular locality or community; and
especially is this true if the evidence tends to show that the
traffic from the particular locality or community is quite lim-
ited in its extent.

One of the prerequisites of an applicant desiring a certificate

of public convenience and necessity is that before the applica-

tion may be granted, in a proper case, the applicant shall file

in the office of the Commission such evidence as shall be required

by the Commission to show that applicant has received the re-

quired consent, permit or other authority of the proper county,

city and county, municipal or other public authority, as pre-

scribed by sub-section (c) of Section 35 of the Public Utilities

Act. Attempting to comply with this requirement, applicant

filed with the Commission, attached to its application, a license

issued to it on the 27th day of January, 1923, for a period of

one year from that date, to operate within the city of Boulder

the business or vocation of "taxi," and that it had paid the

license fee of $10.00, as provided by the ordinance of that
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municipality for one proposing to engage in the business or voca-

tion of running a taxi within said municipality.

This Commission has repeatedly held that it will require more

of a showing of consent of the municipality than the usual license

that is issued as a matter of course to anyone applying under the

ordinance of a municipality to engage in the ordinary vocations

within that municipality as prescribed by its ordinances; this

for the reason that when this Commission authorizes an applicant

to engage in the transportation of either passengers or freight

into or through a municipality, the applicant thereby becomes

a public utility, and, as such, subject to the regulation of this

Commission. The licensee under the license submitted in this

case is not a public utility, but is simply licensed to engage in

the particular vocation or business within the corporate limits

of the municipality and subject to the rules, requirements and

regulations of the municipality's ordinances governing such

business or vocation.

This identical question has been before this Commission a num-

ber of times, the last time being April 2, 1923, in the matter of

the application of The Greeley Transportation Company, Appli-

cation No. 218—Decision No. 598, not yet published. In that

decision it was said:

"Any person who desires may apply to the city clerk for a

license to engage in any of the vocations described in the ordi-

nance, and upon payment of the required fee the city clerk is

required to issue a license to such applicant for a term of one

year. This applies to the person who operates a dray, a jitney

bus, an express wagon, or any other kind or means of transpor-

tation within the corporate limits of said city. The license is-

sued is a matter of right to every applicant who complies with

the terms and conditions of Ordinance No. 258. The question,

therefore, resolves itself into this: Did the legislature, in using

the terms or words embodied in sub-section (c) of Section 35,

have in mind anything more than the customary and usual

license to be issued by a municipality as a condition precedent to

the issuance by this Commission of a certificate of public con-

venience and necessity for the operation of public utility car-
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riers within such city or town? Taking Section 35 in its entirety,
it seems to be the plain indication of the legislative intent that
before the State, through its regulatory body, will authorize the
conduct of any such business as is involved in the case at bar,
by the issuance of a certificate of public convenience and neces-
sity therefor, the local authority, which is given exclusive juris-
diction and control over its streets, alleys, highways and other
public places within its corporate limits, must give its assent
thereto; and it will be noted that throughout Section 35, as well
as in sub-section (c) thereof, the character of the business pro-
posed to be engaged .in by an applicant seeking a certificate of
convenience and necessity is one that is denominated under the
Act a "public utility". Nowhere in the Act has the legislature
defined a public utility to include the various businesses men-
tioned in Section 1 of Ordinance 258 of the City of Greeley. A
dray line, for example, is not a public utility; an express wagon
operating within Greeley or any other city is not a public utility,
so that it seems quite clear that the legislature intended that
before this Commission should grant a certificate to an applicant
to operate a public utility in any city or town the consent so to
do, in one of the methods indicated by sub-section (c) of Section
35, shall be secured from such local authority and filed in the
office of the Commission. * * * In other words, the consent
or assent of the municipality must be obtained for the particular
vocation to be carried on by the applicant within such city or
town before this Commission is vested with power to issue its
certificate of convenience and necessity therefor."

To the same effect are:

Farmers Electric and Power Company v. Ault, P. U. R.
1920-ll, 226.

Taylor v. Glenwood Springs, P. U. R. 1921-E, 526-535-536.

C. B. & Q. R. R. v. Public Utilities Commission, P. U. R.
1921-B, 734-738; 193 Pac. 726..

Sub-section (7) of General Section 6524 R. S., 1908, defines

the powers of incorporate towns or cities over streets therein.

Among other things the legislature in this State has granted to
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towns and cities power with respect to streets, "to regulate the

use of the same and to prevent and remove encroachments or

obstructions upon the same." The Public Utilities Act in no

method or manner confers jurisdiction upon this Commission

over the streets and alleys of a municipality; and an applicant

for a ceriificate of public convenience and necessity who desires

to use them for any purpose, in contemplation of the Public

Utilities Act, must obtain the consent or permit of the particular

municipality involved and file the same with this Commission as

a prerequisite to the granting of such certificate.

This principle of local self-government in a recent case de-

cided by the District Court of the United States for the eastern

district of Louisiana, Baton Rouge Division, February 15, 1923,

construes the statutes of Louisiana upon this subject where the

state Public Service Commission had ordered a railroad to con-

struct a viaduct across certain railroad property within the city

of New Orleans, and uses this language:

"Before the railroad could be required to build a viaduct as

ordered, Newton Street would have to be opened across the

railroad property. " * Furthermore, the order requires the

use of Newton Street and the building of a structure, with con-

sequent blocking of that street. This certainly is a regulation

of the streets and the regulation of its grades.

"The general rule regarding municipal corporations is that

they have control of their own streets, with the right to fix

grades, provide for pavement, regulate their use by steam and

street railroads, and determine what structures in the nature of

railroad tracks and appurtenances, telegraph poles, etc., may be

erected and maintained on said streets. This is one of the ordi-

nary governmental functions of a municipal corporation, exer-

cised by virtue of the police powers delegated to the city by the

state. There is no doubt that the city of New Orleans possesses

this power to the fullest extent."

Morgan's Louisiana & T. R. & S. S. Co. v. Louisiana Public

Service Commission, 287 Fed. Rep., 390-393, Fed. Rep.

Adv. sheets May 17, 1923.
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For the reasons hereinabove stated, the Commission finds,

first, that under all the facts and testimony herein there is not

sufficient showing that the public convenience and necessity re-

quires or will require the operation of the proposed motor bus

line between Lafayette, Boulder and Lyons; and second, appli-

cant has not filed with the Commission the required consent,

permit, vote or 'authority of the municipality of Boulder to vest

the Commission with jurisdiction to grant the certificate of con-

venience and necessity prayed for in its application. The same

will, therefore, be denied.

ORDER.

IT Is THEREFORE ORDERED, That the application of The Para-

dox Land and Transport Company for a certificate of public

convenience and necessity for the operation of a motor bus line

between the towns and cities of Lafayette, through Boulder to

Lyons, Colorado, be, and the same is hereby denied; without

prejudice, however, to applicant to renew its application at such

time as it may obtain the required consent of said municipality

to operate its motor bus lines into and through said city, and as

it may be further advised.

RE THE COLORADO MOTOR WAY, INC.

[Application No. 191. Decision No. 6171

Certificate of convenience and necessity—Previous operation by appli-

cant—Effect.

1. On application for a certificate of convenience and neces-

sity, fact that one has been operating as a common carrier is not

material or relevant.

Automobiles—Authority from municipality—Certificate that none need

be procured—Effect.

2. The filing by an applicant for a motor vehicle certificate

of convenience and necessity of a certificate from a municipality

that it did not require applicant to procure a license or franchise

"was all that the Commission could reasonably require and was in

satisfaction of the requirements of" the statute.

Commission—Jurisdiction—C)peration into and through home rule

cities.
3. Whether operation of a motor bus line into and through

a home rule city is a matter of local concern questioned.
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Automobiles—Evidence of municipal authority—Certificate by clerk
and statement by lawyer re municipal requirement.

4. Certificates filed by city clerks and statements by lawyers
in respect of municipal requirements as to bus operations in and
through cities are prima facie evidence of compliance with Sec.
35(c) of the statute.

Automobiles—Written proof of payment of municipal fee—Necessity.
5. Oral evidence of payment of fees to procure necessary

license not sufficient. Applicant must file written evidence.

[June 19, 1923.]

Appearances: Halsted L. Ritter and P. M. Clark, of Denver,
for Applicant; Thomas R. Woodrow, for The Denver and Rio
Grande Western Railroad Company; E. G. Knowles, for the
Union Pacific Railroad Company; J. Q. Dier, for The Colorado
and Southern Railway Company; En l H. Ellis, for the Atchison,
Topeka & Santa Fe Railway Company, Protestants.

STATEMENT.

By the Commission: A hearing in the above application was
duly held at the Hearing Room of the Commission, State Office
Building, Denver, Colorado, on April 23 and 24, 1923, at the
conclusion of which, time and twenty days were given applicant
to file its brief in support of its application and a like time was
given the protestants to file an answer brief.
Applicant filed its brief on May 14, 1923; and thereafter, on

June 13, 1923, protestants filed a motion to dismiss the appli-
cation upon the ground, as set forth in the motion, that applicant
had not complied with the requirements of sub-division (a) of
Section 35 and sub-division (c) of the same section.
Thereupon, by agreement between the interested parties and

the Commission, the motion was set down for argument at the
Hearing Room of the Commission for Monday., June 18, 1923,
when counsel for applicant and protestants were duly heard.
Sub-division (a) of Section 35 of the Act provides, that no

public utility shall commence operation before first having ob-
tained a certificate of public convenience and necessity from this
Commission. The motion sets forth that the applicant has, as
shown by the files and evidence herein, been operating for a
considerable time over certain of the routes described in the



PUBLIC UTILITIES COMMISSION OF COLORADO 455

petition, and that it is thereby violating the terms of the public

utilities law. At the argument this branch of the motion was

not alluded to, but the Commission desires to announce once and

for all its conclusion with respect to one who begins the opera-

tion of a public utility without first having complied with said

sub-division (a) of Section 35 of the Act. It has been announced

several times heretofore, when this matter has been made the

subject of consideration, that one who engages in the operation

of a public utility in violation of sub-division (a) of said Sec-

tion 35, does so at his peril; and that upon making application

for the certificate, the mere fact that he has so engaged is not

even relevant or material; and that if the Commission denies his

application for the certificate, it is then that he is violating the

law, and may be proceeded against for such violation.

The argument of counsel had entirely to do with the consid-

eration of the terms of sub-division (c) of section 35 of the

Act, which provides, inter alia, that

"Every applicant for a certificate shall file in the office of the

Commission such evidence as shall be required by the Commis-

sion to show that such applicant has received the required con-

sent, franchise, permit, ordinance, vote, or other authority of

the proper county, city and county, municipal or other public

authority."

The motion is grounded upon the alleged fact that applicant

had made no showing of such required consent, permit or au-

thority from any county or city or town and county through
which it operates and proposes to operate.

Applicant, at the hearing and subsequent thereto, has filed

in the office of the Commission what may be termed a certificate

from the following towns and cities: Fort Lupton, Greeley,

Brighton, La Salle, Evans, Gilcrest and Platteville, with respect

to the towns to the north of Denver; and La Junta, Canon City,

Monument, Palmer Lake, Castle Rock, Fountain, Florence, Fow-

ler, Rocky Ford, Manzanola and Swink, of the towns to the
south of Denver; all of which are under the hand and seal of

the mayor or clerk of each of said towns or cities, and are to the
effect that said city or town does not require a license or fran-
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chise for the operation of passenger busses through the limits of
said city or town and is privileged to load or unload passenger
buses within its limits.

As to the City of Denver, applicant filed, on May 10, 1923, a
certificate signed by James A. Marsh, Attorney for the City
and County of Denver, to the effect that he had examined the
method of applicant's transaction of its business in the City
of Denver and that it was complying with the provisions of the
charter and ordinances of said City and County of Denver with
respect thereto.

Applicant filed on June 13, 1923, a certificate signed by Ben-
jamin F. Boperlik, City Attorney, with the approval of John
M. Jackson, President of the Council, of Pueblo, to the effect
that said city had no ordinances applicable to busses being oper-
ated by applicant therein and therethrough and that it was priv-
ileged so to do for the purpose of taking on and discharging
passengers from and to points outside of Pueblo.

As to Colorado Springs, the general manager of applicant
company testified to the effect that applicant had been licensed
to operate its busses in that city, and had paid license fees there-
for until some time in July, 1923, upon five busses.

The above are the salient facts upon which the motion was

founded and the argument of counsel predicated. Counsel for

protestants, in the interpretation of the requirements of sub-
division (c) of Section 35, took the position that every applicant

for a certificate must file an affirmative consent or permit or

some affirmative action of the municipal authorities through

which bus lines are operated, and that the mere filing of a cer-

tificate from the municipal authority that no permit or consent

or other authority was required by the existing ordinances was

not sufficient to vest the Commission with jurisdiction to issue

a certificate for the operation of bus lines through the limits of

such municipalities. Counsel for the Santa Fe, however, took

a somewhat different position in that he was inclined to the be-
lief that such certificates were prima facie evidence of the non-

existence of any required consent of any such municipality; but
that as to charter cities or so-called "Home Rule Cities" through
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which applicant proposed to operate, the Commission had no

jurisdiction in such cities in any event as, under the decision of

our Supreme Court in the case of Denver v. Mountain States

T. & T. Co., et al., 67 Colo. 225, 184 Pac. 604, P. U. R. 1920-A

238, the Commission was divested of all jurisdiction for the

regulation of public utilities operating in such "Home Rule
Cities" because Article 20 of the Colorado Constitution as

amended in 1912 vested such jurisdiction in the local authority.

Counsel for applicant argued that the provisions of sub-divi-

sion (c) of Section 35 were plainly to the effect that it was a

matter in the discretion of the Commission as to what the Com-

mission should require to be shown by an applicant who pro-

posed to operate bus lines to, in and through municipalities with-

in this State; and that a certificate from a town or city official

who is presumed to know the fact that a city or town had no

ordinance or rule requiring any permission, consent, franchise,

etc., from such city or town, was all that sub-division (e) re-

quired, and should satisfy the requirements of the law that

vests such matter in the discretion of the Commission.

Without unduly prolonging this decision and order, the Com-

mission has heretofore repeatedly held that the filing by an at)-

plicant for a certificate of public convenience and necessity of

a certificate from a municipal authority that it did not require

from such applicant any affirmative action in the way of con-
sent, permit, or otherwise, was all that the Commission could rea-

sonably require and was in satisfaction of the requirements of

said sub-division (c) of Section 35.

To hold that the legislative intent of sub-division (c) was to

require an affirmative showing that each town and city must

affirmatively give its consent or permit to the operation of a

motor bus line through its municipal limits, would be, in effect,

to nullify the statute, as such a method of procedure would be

almost impossible of procurement. It would enable any one town

or city to block the operation of a transportation bus line even
if the public convenience and necessity required such operation

in the judgment of the Commission upon the facts in evidence.

Such an interpretation is not a reasonable one, and the Commis-
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sion feels that it ought not request an unreasonable requirement
of an applicant for a certificate.

To go further, when an applicant files a certificate under the
hand and seal of a proper official of a municipality that under
its ordinances, rules or charter the affirmative consent of such
municipality is not required to be obtained by an applicant,
such showing will be all that the Commission will require to be
shown by an applicant under the terms of said sub-division (c),
Section 35, of the Act.

With respect to the charter of "Home Rule" cities, it will be

observed that the decision in the Telephone case, supra, involved
merely the establishment of rates in such home rule city and

that that 'decision goes no further than to say that only such

functions of a utility as are purely of local and municipal con-

cern are without the jurisdiction of the Commission and are

vested in the local authorities. Whether or not the operation

of a motor bus line as a means of transportation into and through

a home rule city carrying passengers from town to town is a
matter of local concern, may well be doubted; at any rate, the
court of last resort has not passed upon that phase of the ques-

tion in the Telephone and Telegraph case, above cited.

With respect to the certificates filed and the statements of the

respective city attorneys of Denver and Pueblo, the Commission

finds and holds that they are prima facie evidence that applicant

has fulfilled the requirements of sub-division (c) of Section 35

of the Act. With respect to the testimony of witness Huntington

that applicant had paid license fees in Colorado Springs for the

operation of five busses, the Commission finds and holds that

oral testimony of the alleged fact is not sufficient to meet the

requirements of the statute, and that applicant must file with

the Commission some written evidence of that fact as it per-

tains to Colorado Springs, and some written evidence of any

other town or city through which it operates aside from those

already on file, in the event that the Commission ultimately finds

that the evidence entitles the applicant to a certificate of public

convenience and necessity, upon final consideration and deter-

mination of its application.
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ORDER.

IT Is THEREFORE ORDERED, That the motion to dismiss the ap-
plication filed by protestants June 13, 1923, be, and the same

is hereby, denied.

RE THE TRINIDAD ELECTRIC TRANSMISSION
RAILWAY & GAS COMPANY.

[Application No. 243. Decision No. 639.]

Commissions—Jurisdiction—Franchise obligations—Relief from.
1. The duties and contractual obligations created by the ac-

ceptance of a franchise are subject to the power of regulation by
the State and may by it be extinguished.

Monopoly and competition—Electric and other transportation—Oper-
atlon at loss—Trucks.

2. If transportation by automobile is the thing desired by
the people they cannot reasonably expect that electric and other
forms of transportation will continue at a loss.

[August 31, 1923.]

Appearances: James MeKeough, of Trinidad, and E. E.
Whitted, of Denver, for applicant; John N. Mabry for protest-
ant, the City of Trinidad; William E. Inglis for protestant, The
Trinidad-Las Animas County Chamber of Commerce.

STATEMENT.

By the Commission: On April 2, 1923, applicant, The Trini-
dad Electric Transmission Railway and Gas Company, filed its
petition with the Commission wherein is set forth that it is a
domestic corporation and owns, among other properties, a street
railway line in the city of Trinidad, Colorado, and an interurban
line extending between Trinidad and Cokedale and between
Trinidad, Sopris and Starkville, three towns in the vicinity of
Trinidad, and operating a line of street railway within the city
of Trinidad proper and the interurban lines between the above
named points.

The petition further sets forth that although petitioner has
practiced the utmost economy in the operation of its said street
railway and interurban lines during the past ten years, it has not



460 REPORTS OF DECISIONS OF

been possible to make its railway operations earn operating ex-

penses; that for the year 1922 operating expenses exceeded oper-

ating revenues by more than $24,000.00, and that there is not

now, nor any probability of there being in the future, sufficient

traffic over its lines of street railway or interurban lines to pay
its operating expenses. The petition further recites that on ac-

count of good roads having been built between Trinidad and the
communities contiguous to it, automobile service is maintained
by different persons that results in competition which the rail-
way is unable to meet; and it prays that it be allowed to abandon
its street railway line in the city of Trinidad as well as its in-

terurban service and withdraw from the public service as a

common carrier.

Upon the application being received, copies thereof were
served on the municipality of Trinidad and the civic organiza-
tion of Trinidad, with the result that on April 30 the Chamber

of Commerce filed its answer to the application and on May 4

the city of Trinidad filed its answer. The answers are in sub-
stance identical, alleging the inconvenience and hardship to be

suffered by the interurban communities and by the city of Trini-

dad and its inhabitants were the abandonment and cessation of

service permitted; that the city of Trinidad will suffer great loss

of business thereby in the deprivation of trade coming to Trini-

dad over the interurban lines of applicant, and that patronage
of said service is sufficient under reasonable, proper and efficient

management to show a profit to justify the continuance thereof.
In addition to the matters hereinabove alleged by way of an-

swer by the city of Trinidad and the Chamber of Commerce, the

city pleads an additional defense in the matter of it being the
duty of the applicant to continue the operation of its urban and

interurban service, by reason of the conditions of the franchise
granted to it by the City Council of Trinidad for a term of fifty

years for the exclusive right to maintain and operate within the

city of Trinidad a street railway system, which period of time
has not yet expired; and that the city of Trinidad is engaged
in the preparation for paving certain streets in the city of Trini-

dad which includes streets along which the tracks of applicant
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run, and that the conditions of the franchise before mentioned

provide that applicant shall stand the expense of paving between

the rails and two feet on each side thereof along said railway;

that if petitioner is permitted to abandon its line the city will

suffer an irreparable loss contrary to the terms of the original

franchise granted to applicant. Other matters are plead by way

of defense, but the above constitute the salient factors relied

upon by protestants in opposition to the application for aban-

donment.

Upon notice to all parties in interest, the above cause was set

for hearing at the City Hall, Trinidad, Colorado, on May 22,

1923, where the matter was duly heard, and upon application of

protestant city of Trinidad, further hearing of said matter was

continued to the same place at 9:30 A. M., July 3, 1923, where

the hearing was concluded.

At the conclusion of the hearing on July 3, 1923, time was

fixed within which the respective parties should file briefs, and

on July 11 the brief of applicant was duly filed. Thereafter

protestant city of Trinidad was notified of its time within which

to file brief, which was extended to August 6, 1923. No brief

having been filed by protestant city by that date, it was notified

to file its brief within the week of August 6; but no brief has as

yet been filed by the city of Trinidad nor, for that matter, has

any statement of the delay been given, so that the Commission

is proceeding to a determination of the matters involved herein

on the theory that the city of Trinidad does not desire to file a

brief in the matter.

Applicant has sought to abandon portions of its line hereto-

fore, the first involving a short part of its track within the city

of Trinidad, filed May 10, 1920, decided September 8, 1920, De-

cision No. 360, Application No. 85, reported in P. U. R. 1920-F,

page 707. In that proceeding permission to abandon was de-

nied, applicant being required to continue its operation at a

higher rate of fare in an attempt to earn its operating expenses.

The result of that experiment was that the applicant again

filed its petition on November 17, 1921, whereby it sought per-

mission to abandon the major portion of its urban lines of street
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railway, which was decided February 8, 1922, Decision No. 512,

Application No. 152, reported in P. U. R. 1922-C, page 299, the
outcome being that permission for the abandonment of the lines

of the urban tracks as prayed for was granted.

In both of the prior applications, and particularly in the lat-
ter application, the same matters were alleged as reasons for the
relief as is alleged in the present application; that is, that the
operation of the railway system in Trinidad was being rendered
at a substantial loss. In the two proceedings substantially the
same defenses were alleged as the defenses that are set forth in
the answers in this proceeding. Those defenses were disposed
of in the decision last above cited in P. U. R. 1922-C, page 299,

et seq., so that they need not be reiterated here. This leaves, as

a practical matter, the only question to be decided now whether
or not the remaining part of the urban lines and the operation
of the interurban lines are being operated at a substantial loss
as is alleged by the petitioner herein, and to determine if there
is reasonable cause for the hope and belief that conditions will
so improve as that the applicant may reasonably expect its street
railway and interurban service to be self-sustaining.

The Auditor and Statistician for the Commission was assigned
to make an investigation and report of the financial condition of
the railway department of applicant, which he proceeded to do
and completed same on May 16, 1923. The Auditor's report is
quite thorough and complete, and was introduced in evidence as
the Commission's Exhibit A. In addition to the Auditor's re-
port, the General Manager and other officials of the applicant
testified as to the loss being incurred by the applicant in the
operation of its railway, which substantiated the report of the
Auditor. For the purpose of this decision, however, the report
submitted by the Auditor of the Commission will be used as a
basis for the financial results of this railway operation, inasmuch
as it is made by an officer of the Commission in the line of duty
and without bias or prejudice. That report shows on pages 14
and 15 a comparison of the revenues and expenses of the railway
department of applicant covering a number of years. On page
14 the comparison is from 1912 to 1922, both inclusive. It shows



PUBLIC UTILITIES COMMISSION OF COLORADO 463

that, beginning with the year 1915 up to and including the year

1922, operations of applicant were being conducted at a loss

from $3,000 minimum to $24,000 maximum per year, that of

1922 being the largest, $24,660.43, and for the ten-year period

showing a net loss from railway operations of $68,103.60. The
comparative statement on page 15 of the Commission's Exhibit

A comprises the years 1919, 1920, 1921 and 1922, and the losses

suffered in those four years as being $8,990.57, $4,513.84, $16,-

978.40 and $24,660.43, respectively, and the showing is made

that the operating loss for 1922 was increased by reason of larger

operating expenses in that year than either of the three years,
particularly with the items of maintenance of way and struc-
tures and equipment, while suffering a marked decrease in earn-

ings. The passenger revenue earnings for 1922 were $27,851, as

compared with $40,414 in 1921, $48,224 in 1920, and $44,674 in

1919, and the total operating revenues for 1922 being $36,374.98

as compared with $46,311.38 in 1921, $60,363.83 in 1920 and

$50,670.20 in 1919.

Without further attempt to analyze the showing made in the

Auditor's report to the Commission and further consideration of

the testimony and exhibits offered and received in evidence from

the applicant, it is readily apparent therefrom, and the Com-
mission finds, that the railway department of the applicant has
been operating at a loss for the period 1915 to 1922, both inclu-

sive, and that the operating deficits from said railway operation
have steadily increased until the maximum of practically $2,000

a month was reached in 1922, the somewhat larger deficit being

occasioned by deferred maintenance that was corrected in the

year 1922, and the decreased revenues received during the calen-

dar year 1922 as hereinabove set forth.

So far as the separate defense plead by the city of Trinidad,
that because the predecessor of applicant had received a fran-

chise from the city wherein and in consideration thereof it
agreed to maintain the street railway operation for the term of

the franchise, that same defense was, as before stated, interposed

in Application No. 152, decided February 8, 1922, above re-
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ferred to, P. U. R. 1922-C, page 299. In that decision this lan-

guage was used:

"While it may be true that there was an understanding or

agreement entered into by the promoters of the original street

railway lines, now owned and being operated by applicant com-

pany, with the citizens and inhabitants of Trinidad that such'

operation should be continued for a term of years, and that on
the faith of such agreement the franchises were granted and
perhaps even contributions of money or property may have been
made to the original constructing company, this was done, if
done at all, long prior to the period of regulation by the state

through its agency, and it is uniformly held that a contract or

franchise granted is entered into or given in contemplation and

subject to the power of the state to regulate at such time as that

agency shall have been called into existence." P. U. R. 1920-C,

page 306-7. Denver & South Platte R. Co. v. Englewood, 62

Cob. 229, 161 Pac. 151, P. U. R. 1916-E, 134, 4 A. L. R. 956,
4 Cob. P. U. C. 197.

With reference to the issue of economical and efficient man-

agement, suffice it to say that the Auditor for the Commission

testified that he had made a study of the cost of operation per

car mile of applicant for the years 1920, 1921 and 1922, and

that the operating expenses for the three years were .2832 for

1920, .2811 for 1921 and .45954 for 1922. He further testified

that he had made a comparative statement of the average operat-

ing expense per car mile of other street railway systems in

Colorado comparable to the street railway system of applicant,

such companies being The Southern Colorado Power Company,

Pueblo; The Colorado Springs and Interurban Railway Com-

pany, The Denver and Crown Hill Railway Company, The Den-

ver and South Platte Railway Company, The Denver Tramway

Company and The Western Light and Power Company of Boul-

der; that the average cost of operation per car mile for these

six companies was for 1920 .3112, for 1921 .2849 and for 1922

.2821 per car mile; that the car mile expense for applicant's

ears of .45954 was largely due to the reduction of car miles in

the year 1922 of applicant's system, the car mileage of appli-

1
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cant's lines in 1921 being 208,371 as against 126,849 car miles in

1922.

Abstract of record, pages 153-154-155.

From the above testimony and showing it would appear that

the car mile expense of operation of applicant company com-

pares not unfavorably with that of the average car mile expense

of operation of other comparable street car systems in Colorado.

It should be noted here that at the hearing applicant asked

leave to amend its application to include the abandonment of

all its operated lines, both urban and interurban, as the same

now exist and to withdraw as a common carrier from the public

service, which amendment was duly allowed.

From the testimony submitted it is quite apparent to the Com-

mission that one reason, and a serious one, that has interfered

with the revenue possibilities of applicant's street railway sys-

tem, and particularly its interurban system, is the prevalence

of automobile competition to the coal camps from Trindad that

are and have been served by the interurban lines of applicant.

The evidence establishes that numbers of flivvers or jitneys are

prevalent upon the streets of Trinidad at all hours of the day

and up to late hours of the night that solicit and transact the

business of carrying passengers from Trinidad to the coal camps

involved and vine versa for a consideration, and at approxi-

mately the same rate of fare as is charged by the street railway.

The jitney service affords an attractive method of conveyance to

people who thereby may come and go as and when they please

without any reference to a fixed schedule. These jitneys are

licensed, presumably, for a nominal sum to operate within the

city of Trinidad. They have no expense of roadway or right-of-

way to maintain, and hence are enabled to successfully compete

with the street railway system, which must maintain its right-of-

way, road bed, track and equipment at its own expense. The era

of the automobile is here and here to stay, but the public desir-

ing the use of short haul transportation by steam or electric

methods of transportation must awake to the fact that it cannot

have both, particularly in regions of the country so sparsely

settled, comparatively, as are the communities in Colorado; and
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if the automobile method of transportation is the thing desired

for the convenience and pleasure of the people, they cannot rea-

sonably expect that the electric and other usual forms of trans-

portation will be continued at a monetary loss.

Without further elaboration of the subject, it is quite appar-

ent that the patronage offered to the street railway and inter-

urban lines of applicant company is not, has not been for the
past eight years, and in all human probability will not be in the

future, sufficient to pay even the operating expenses of such

street railway system, to say nothing of depreciation and other

items that are properly chargeable to such an operation, and the

Commission so finds and an order will, therefore, be entered in

accordance with the prayer of applicant's petition as amended

at the hearing.

ORDER.

IT IS THEREFORE ORDERED, That applicant, The Trinidad

Electric Transmission Railway and Gas Company, be, and it is

hereby, permitted and allowed to abandon and cease the opera-

tion of its street railway line in the city of Trinidad and its in-

terurban lines from the city of Trinidad to the towns of Coke-

dale, Sopris and Starkville from and after September 15, 1923,

upon the posting of notices to that effect in its cars and stations

at least ten days prior to said September 15, 1923, and by pub-

lication of notice to such effect in newspapers of general circula-

tion published in the city of Trinidad and in said towns of

Cokedale, Sopris and Starkville, if any there be.

IT Is FURTHER ORDERED, That after the cessation of operation

as is herein permitted and allowed, the said applicant be, and it

is hereby, permitted to withdraw its schedule on file with this

Commission pertaining to its activities as a common carrier, and

thereafter to cease functioning as a common carrier of persons

or property.

IT IS FURTHER ORDERED, That proof of the compliance with

this order shall be made by applicant company with reference

to the posting and publication of notices by or before the 15th

day of September, 1923.
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RE THE COLORADO MOTOR WAY, INC.

[Amended Application No. 191. Decision No. 640.]

Certificates of convenience and necessity—Local consent—Counties.

1. Neither the board of county commissioners nor any other

county authority has the power to grant or refuse permission to

any person to make legitimate use of the public highways.

Certificates of convenience and necessity—Proof of necessity—Reason-

able doubt.

2. Applicant for a motor vehicle certificate of convenience

and necessity is not required to establish its right thereto beyond

a reasonable doubt.

Return—Guaranty.

3. The State does not guarantee a satisfactory return upon

utility investments.

[September 15, 1923.]

Appearances: For Applicant, The Colorado Motor Way, Inc.,

Halsted L. Ritter and P. M. Clark; for protestants, Thomas R.

Woodrow, for Joseph H. Young, Receiver of The Denver and

Rio Grande Western Railroad System; C. C. Dorsey and E. G.

Knowles, for Union Pacific Railroad Company; J. Q. Dier, for

The Colorado and Southern Railway Company; EH H. Ellis,

for The Atchison, Topeka and Santa Fe Railway Company; W.
V. Hodges and D. Edgar Wilson, for The Chicago, Rock Island

& Pacific Railway Company; T. H. Devine, J. W. Preston and
T. C. Storer, for Missouri Pacific Railroad Company.

STATEMENT.

By the Commission: This is an application for a certificate

of convenience and necessity to operate lines of motor busses for

carrying passengers for hire and also parcels and small pack-

ages between the following points in the State of Colorado, as

the application was amended and heard, namely: (1) from Den-

ver to Nunn, passing through Henderson, Brighton, Fort Lup-

ton, Platteville, Greeley, Eaton, Ault, Pierce, and all other

intermediate places it may be able to serve; (2) from Denver to

Fort Collins, traversing the route above described to Greeley,

thence by a route through Windsor, Tin:math and all other inter-

mediate places it may be able to serve; (3) from Denver to
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Colorado Springs, passing through Littleton, Sedalia, Palmer
Lake and all other intermediate places it may be able to serve;
(4) from Colorado Springs to Pueblo, passing through Foun-
tain, Buttes, Pinon and all other intermediate places it may be
able to serve; (5) Colorado Springs to Canon City, passing
through Florence and all other intermediate places it may be
able to serve; (6) thence from Canon City to Pueblo, passing
through Portland, Concrete and all other intermediate places it
may be able to serve; (7) and thence from Pueblo to La Junta,
passing through Avondale, Fowler, Manzanola, Rocky Ford and
all other intermediate places it may be able to serve. Applicant
desires such certificate to grant to said company the right to stop
at any and all places along said routes where the business may
develop, the company proposing to use the best motor passenger
busses and to make as many round trips between said points as
the business will warrant.

Protests were duly filed against the said application by the
Union Pacific Railroad Company, The Colorado and Southern
Railway Company, The Atchison, Topeka and Santa Fe Railway
Company, The Denver and Rio Grande Western Railroad Com-
pany and its receiver, the Missouri Pacific Railroad Company
and The Chicago, Rock Island and Pacific Railway Company.

The applicant set forth that it is a Colorado corporation of
sufficient capital to properly carry on the business; that the
operation of such pawnger motor busses is for the public con-
venience and necessity because the territory traversed is a
thickly populated country and a great deal of travel exists be-
tween the points named and the intervening country; that the
routes are over improved highways, parts of which are concrete
and all of which are being contemplated to be surfaced; that the
service will be more expeditious and convenient for the people
as well as more frequent than the railroads can furnish; that it
will serve many people now traveling in their own automobiles;
that the operation will tend to increase the population and the
pleasure of living along its route, and will furnish a facility for
the transaction of business and the visiting of the people one
with another and the general social intercourse which does not
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now exist and for which there is a demand; that the increased
travel which would be developed by the company's motor bus
passenger service would be very rargely of its own creation and
that which the railroads would not be able to secure or develop.

Maps were duly filed illustrating the proposed route and the
lines of railway now being operated.

Each of.the several railroad companies filed in substance the
same protest, in which it is alleged that the application does not
state facts sufficient to constitute grounds justifying or warrant-
ing the granting of the certificate of public convenience and ne-
cessity applied for; that the applicant has failed to comply with
the statute and with the Rules of Procedure of this Commission,
in that the applicant has failed and omitted to show that it has
received the required consent, franchise, permit, ordinance, vote
or other authority of the proper county, city and county, munic-
ipal or other public utility within and under whose jurisdic-
tion the proposed motor bus line will be operated; and alleging
the operation of railroad trains along their several lines as being
more than adequate to supply and take care of the reasonable
requirements and needs of the communities and territory located
along said lines of railroad; that the communities are and have
been sufficiently and adequately supplied and conveniently
served by the protestants by means of their said lines through-
out the entire year and at reasonable rates and charges; that
the establishment and operation of the proposed motor bus line
of the applicant will unjustly and unreasonably interfere with
and injuriously affect the operation, traffic, revenues and busi-
ness of the protestants.

A motion was filed during the hearing by the protestants to
dismiss the application, for the reason that no evidence of con-
sent or authority on the part of the counties through which the
applicant proposes to operate was offered. This motion, after
argument, was overruled. It was the view of the Commission
that the counties have no inherent or legislative conferred power
to grant any such authority. The motion of the protestants was
based on the following provision, contained in Section 35 of the
Public Utilities Act:
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"Every applicant for a certificate shall file in the office of the

Commission such evidence as shall be required by the Commis-

sion to show that such applicant has received the required con-

sent, franchise, permit, ordinance, vote or other authority of the

proper county, city and county, municipal or other public au-

thority."

The following must be accepted as defining the powers and

duties of counties in this respect:

"The county is organized for governmental purposes, and is

in reality part of the state's organization, possessing such juris-

diction and such power as the legislature has seen fit to confer."

Nelson v. Board of County Commissioners of Garfield

County, 6 C. A. 279, 40 Pac. 474.

Hockaday v. Board of County Commissioners of

Chaffee County and Hollenbeck, 1 C. A. 362, 25

Pac. 287.

And again:

"Each organized county within the state shall be a body cor-

porate and politic, and as such shall be empowered for the fol-

lowing purposes:

First, to sue and be sued.

Second, to purchase and hold real and personal estate for the

use of the county and land sold for taxes as provided by law.

Third, to sell and convey any real or personal estate owned

by the county and make such order respecting the same as may

be deemed conducive to the interests of the inhabitants.

Fourth, to make all contracts and do all other acts in relation

to the property and concerns necessary to the exercise of its

corporate administrative power.

Fifth, to exercise such other and further powers as may be

conferred by law." C. L. 1921, Sec. 8658.

There is nothing in this concerning the question here involved,

and this Commission is without power to add thereto. By the

laws of 1921, page 514, the state has exercised the exclusive

power to license and collect the fee for the use of the public

highway for automobiles. Therefore, the use of the public high-
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way through the county for this purpose is within state regu-
lation.
The applicant asks only for the use of the existing public high-

way, not for a franchise for its own exclusive use. The applica-
tion is that the applicant may perform its service by the occupa-
tion of the public highways. Neither the board of county com-
missioners nor any other county authority has the power or au-
thority to grant or refuse any person the right to the legitimate
use of the public highways. This has been the law from time
immemorial.
"Highways are public roads which every citizen has a right

to use."
Angell on Highways §3.

"The general rule may be deduced from principles and deci-
sions already considered in this work, if not indeed self-evident,
that it is the right of all to the use of the public roads and streets
for the purpose of travel by proper means and with due regard
to the rights of others. So it is apparently well settled that an
automobile is a legitimate means of conveyance or travel upon
such highways, and has in general, subject to valid statutory
regulations, if any, the same rights thereon as other vehicles.
Thus in one of the leading eases upon the subject it is said: 'The
law does not denounce motor carriages as such on the public
highways. For so long as they are constructed and propelled in
a manner consistent with the use of highways and are calculated
to subserve the public as a beneficial means of transportation
with reasonable safety to travelers by ordinary modes, they
have an equal right with other vehicles in common to occupy
the streets and roads.' "

Second Elliott on Roads and Streets, Section 1107.
"The power of the legislature to regulate, either through the

direction of local authorities .or otherwise, is a legitimate exer-
cise of the police power, and may regulate the speed and adopt
other reasonable rules and regulations as to their use."

Second Elliott on Roads and Streets, Section 1109.
"The general rules governing the movement of automobiles,

except as modified by statute, are the same as those which, as
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the result of long usage, have been formulated for simpler vehi-

cles such as wagons."

Mark vs. Firtsch, 195 N. Y. 282.

For these reasons the Commission holds that it is not proper

and not within its power to require the consent suggested in the

statute.

In view of the testimony, the Commission feels it necessary to

divide the application into two different parts; that relating to

the territory north of Denver and that relating to the territory

south of Denver. We have determined to grant the application

insofar as it applies to a certificate of convenience and necessity

for the territory north of Denver and to deny the application

insofar as it applies to the territory south of Denver. '

In the absence of a statute to direct or control, the Commis-

sion is sorely perplexed in the determination of a case like the

present. Some of the counsel for respondents contend in their

briefs that the applicant must establish the right to a certificate

of convenience and necessity beyond a reasonable doubt. This is

absurd. No such rule has been laid down by any utility com-

mission nor promulgated by any court. It would seem to be

time for railroad companies to understand that the state does

not guarantee a satisfactory return upon utility investments,

and further that the automobile is here to stay and that it cannot

be eliminated by any utility commission nor by any court or

legislature; that it is a great industrial fact and must be met

and treated as such. The law will not compel a person to ride

on a railroad train or forbid him to ride in an automobile if he

so desires. Such a policy is inconsistent with the American no-

tion of human liberty.

It is not important to discuss the evidence. The territory

north of Denver through which the application for a certificate

is granted is an irrigated and rather thickly settled agricultural

section. The railroads of protestants, chiefly the Union Pacific,

have principally flag stations and do not seem to have made a

reasonable effort to suit the convenience of the public in the mat-

ter of schedules in the operation of their railroads. This is evi-

denced by the failure of the railroads to put on an early train
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from this northern territory to Denver as requested by the pub-
lic, and which omission is now supplied by the applicant operat-

ing its lines as recited in the application for a certificate. There

appears also to have been carried by the applicant a sufficient

number of passengers on its northern route to establish that the
operation of the line is a convenient necessity to the public. The
railroad service to the south of Denver seems to be much more
efficient and satisfactory. The country is sparsely settled and
there does not seem to be any reasonably sufficient requirement
by the public for the use of the auto line. An additional reason

why the certificate should not be granted as to the southern
route is that the applicant has failed to secure the consent of
the city of Littleton, as is required by the statute.

ORDER.

IT IS ORDERED BY THE COMMISSION, That a certificate of Con-
venience and necessity be issued to the applicant for the opera-
tion of its line and for the carrying of passengers, together with
parcel and small package deliveries, between the following points
in the State of Colorado; namely, from Denver to Nunn, passing
through Henderson, Brighton, Fort Lupton, Platteville, Greeley,
Eaton, Ault, Pierce and all other intermediate places it may be
able to serve; from Denver to Fort Collins, traversing the route
described to Greeley, thence by route through Windsor, Tim-
nath and all other intermediate places it may be able to serve.

IT IS FURTHER ORDERED, That the application for a certificate
of convenience and necessity be denied for the operation of its
line from Denver to Colorado Springs, passing through Littleton,
Sedalia, Palmer Lake and all other intermediate places; Colo-
rado Springs to Pueblo, passing through Fountain, Buttes,
Pinon and all other intermediate places it may be able to serve;
from Colorado Springs to Canon City, passing through Florence

and all other intermediate places it may be able to serve; thence

from Canon City to Pueblo, passing through Portland, Concrete

and other intermediate places; and thence from Pueblo to La

Junta, passing through Avondale, Fowler, Manzanola, Rocky

Ford and other intermediate places; that the denial of such ap-
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plication is without prejudice to the applicant to renew the same

at any time that it may appear that changed conditions may

cause the same to be more reasonable and as more likely to re-

ceive favorable consideration.

[September 21, 19231

Halderman, Commissioner: I have signed the decision and
order in the above entitled application for the reason that I con-
cur in the conclusion reached therein. I am not free from doubt,
however, as to the correctness of the interpretation of Section 35

of the Public Utilities Act as applied in said decision and order

to the requirement that an applicant shall procure some sort of

"consent, franchise, permit, ordinance, vote or other authority

of the proper county" as a prerequisite to the issuance of a

certificate of public convenience and necessity by the Commis-

sion. It will be noted that said Act has been complied with in-
sofar as it pertains to municipal authorities, save and except as
to the city of Littleton; and we seem to all be agreed that the
consent of some sort or a showing that no consent is required is
necessary to be procured from a town or city or other municipal
authority.

As to whether or not such consent is required from a county
has not heretofore been presented to the Commission, but it was

sharply raised by the protestants in this case. The decision and

order cites Section 8658, C. L. 1921, as containing all the powers

conferred by the legislature upon counties. No reference is
made, however, to Section 8682, C. L. 1921, which specifically

confers various powers upon the board of county commissioners

of each county, the eighth and ninth specific powers therein

granted being as follows:

"Eighth. To lay out, alter or discontinue any road running

into or through such county, and also perform such other duties

respecting roads as may be required by law.

"Ninth. To grant such licenses and perform such other duties

as are or may be prescribed by law."

Section 35 of the Public Utilities Act was enacted many years

subsequent to the enactment of the above cited section of the
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statutes, and it is somewhat perplexing to me as to whether or

not the board of county commissioners, having the power to

grant licenses and perform such other duties as are or may be

prescribed by law, may not have the power to grant or refuse

to grant the consent of the county to an applicant who desires

to operate an automobile common carrier over a county's high-

ways. The county is required by Section 1244, C. L. 1921, to

keep in repair and maintain all public highways in the county,

except such as are within the corporate limits of any city or town,

and except those as are owned and operated by private cor-

porations. Reading Sections 1244, 8682 and 8658 together, as

they all pertain to the same general subject, it would appear

that a reasonable interpretation of the legislative intent might

be to clothe the board of county commissioners of each county

with power as is specified in Section 35 of the Public Utilities

Act.

I make these observations in the friendliest of spirit toward

the decision and order in this application, and solely with the

desire that if such decision and order shall be made the subject

of review by the court of last resort, the attention of that court

may be called to the different statutes thought to be applicable

to the subject under discussion.

[September 15, 1923.]

Lannon, Commissioner: I hereby concur in that part of De-

cision No. 640 denying the application for a Certificate of Pub-

lic Convenience and Necessity for the operation of motOr busses

for carrying passengers, packages and parcels in both directions

between Denver and Pueblo, Pueblo and La Junta, Colorado

Springs and Canon City, and between Canon City and Pueblo

and all intervening places between points enumerated.

I am constrained to say I regret that I cannot accept that part

of the decision of my confreres granting a certificate for the oper-

ation of the motor busses of this company between Denver and

Nunn, passing through Henderson, Brighton, Fort Lupton,

Platteville, Greeley, Eaton, Ault, Pierce and other intermediate
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places, and also between Denver, Greeley and Fort Collins, pass-

ing through Windsor, Timnath and the other intermediate places.

The basis of my non-concurrence in granting a certificate in

the territory north of Denver lies in the fact of the frequent daily

train service furnished by the protestants, the Union Pacific

Railroad Company and The Colorado & Southern Railway Com-

pany. The Union Pacific runs six trains daily north of Den-

ver. Four of these trains are operated in each direction between

Denver and Greeley and two in each direction between Denver

and Fort Collins. No. 103 of the Union Pacific leaving Denver

at 8 :00 a. m., arrives at Greeley at 9 :35 a. m.; No. 21, leaving

Denver at 1 :30 p. m., arrives at Greeley at 2 :58 p. m.; No. 105,

leaving Denver at 4:00 p. m., arrives at Greeley at 5 :40 p. m.;

No. 109, leaving Denver at 6:00 p. m., arrives at Greeley at 7:35

p. m. No. 105 stops at Nunn at 6:22 p. m.; No. 103 stops at

Nunn at 10:31 a. m. No. 161 leaves Denver at 7:50 a. m., ar-

rives at Fort Collins at 10:15 a. m.; No. 163 leaves Denver at

5:55 p. m., arrives at Fort Collins at 8:25 p. m.

Going south •on the Union Pacific, No. 106 leaves Nunn at

7:47 a. m., arrives at Greeley at 8:28 a. m. and at Denver at

10:15 a. m.; No. 22, no stop at Nunn, arrives at Greeley 10:38 a.

m. and at Denver at 12 :15.p. m.; No. 110 leaves Nunn at 2 :56

p. m., arrives at Greeley at 3:38 p. m. and at Denver at 5:45 p.

tn.; No. 104, no stop at Nunn, arrives at Greeley at 4:40 p. m. and

at Denver at 6:20 p. m.; No. 160 leaves Fort Collins at 7:45 a.

m., arrives at Denver 10:05 a. m.; No. 162 leaves Fort Collins

at 3 :45.p. m. and arrives at Denver at 6:10 p. m.

The Colorado & Southern operates daily three trains in each

direction between Denver and Fort Collins. This road also op-

erates two daily trains in each direction between Denver, Fort

Collins and Greeley. No. 31 leaves Denver at 8 :00 a. m., arrives

at Fort Collins 11 :05 a. m. and arrives at Greeley at 12 :15 p. m.;

No. 23 leaves Denver at 2 :30 p. m., arrives at Fort Collins 5 :27

p. m. and at Greeley at 6:40 p. m.; No. 29 leaves Denver at 6:00

p. m., arrives at Fort Collins 8:25 p. m. Going south, No. 30

leaves Fort Collins at 7:13 a. m. and arrives at Denver at 8:40

a. m.; No. 32 leaves Greeley 2 :05 p. m. arrives Fort Collins 3 :10
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p. m., and arrives at Denver 4:55 p. m.; No. 22 leaves Greeley

7:10 a. m., arrives Fort Collins 8:12 a. m. and arrives in Den-

ver at 9 :56 a. m.

Considerable stress has been laid on the statement that the

railroads' landing of passengers in Denver was not at a reason-

able hour for the transaction of business in Denver by people
living in either Greeley or Fort Collins. This contention is more
or less unjustified. The aforesaid time tables show that passen-
gers may arrive in Denver via the Colorado & Southern from
Fort Collins at 8 :40 a. m. and again from both Greeley and Fort
Collins at 9 :56 a. m. The Union Pacific also has a train leaving
Fort Collins at 7 :45 a. m. that arrives in Denver at 10:05 a. m.,
and another train that leaves Greeley at 8:28 a. m. and arrives at
Denver at 10:15 a. in. Reflecting that one may, if so disposed,
remain in the capital until 6:00 p. m., it will be seen that one in
attendance at court even can have almost the entire time of Den-
ver court sessions at his disposal. Within this period one can
also attend to matters at the state house, or can have almost the
entire day to attend to business or social matters and then re-
turn to Greeley at 7:35 p. m. and to Fort Collins at 8:52 p. m.
of the same day.

In the opposite direction those having business to attend to
in either Fort Collins or Greeley can leave Denver at an hour
early enough to give them almost the entire day in either Fort
Collins or Greeley and then return to Denver at an early or
seasonable hour in the evening.

As for travelers visiting Nunn, they can leave Denver by train
at 8 :00 a. m. and arrive at Nunn at 10:31 a. m. and remain four
hours and twenty-five minutes, or until 2:56 p. m., and then
arrive in Denver at 5:45 p. m., or for a sufficient period to trans-
act any ordinary business. On the other hand, the traveling
public can leave Nunn at 7:47 a. m. and arrive at Denver at
10:15 a. m. and remain five hours and forty-five minutes, or
until 4:00 p. m., and then get back to Nunn the same evening
at 6:22 p. m.

To my mind, it appears that both the Union Pacific and the
Colorado & Southern are not only furnishing an adequate but
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commendable service, and that the railroad service between Den-
ver, Greeley, Fort Collins, Nunn and intermediate points is suffi-
cient to meet all the just and reasonable requirements for the
transportation of passengers and for package delivery between

the points named.

It would be ill advised to say that motor trucks have no place
in this day and age. They already occupy a large and ever-
increasing field and one might just as well attempt to sweep back
the tides of the ocean with a broom as to prevent their operation
within useful and proper lines. However, this does not mean
that they may not, without proper control, become a menace to
the very people they seek to serve. While the taking from the
railways of both passengers and express business by auto lines
is keenly felt by all the railroads, it is possible the larger and
more prosperous roads of Colorado can withstand this invasion,
but this subtraction from some of our weaker lines, already
sorely financially depressed, may so seriously handicap them
as to compel them to cease operation. The railroads are abso-
lutely necessary to our civilization. If it were not for them the
wheat, corn, potatoes, fruits, hay, lumber, coal, live stock, sugar
beets, etc., could not be moved to and from the eastern or local
markets. Colorado has had several of her railroad lines scrapped
in the past few years for lack of business. Other of our roads
are now in the hands of receivers, and on some of the lines the
operating expense exceeds the operating revenues. The subject
of licensing autos in competition with the rail carriers is fraught
with consequences that may become far reaching as affecting the
weal of our populace. It is of such vital importance it should
bring forth remedial legislation from our next legislature.

In the first place, our railroads have some financial standing.
In case of loss or damage to goods or of injury or loss of pas-
sengers' lives, the railroads can be made to respond in damages.
Not so with the majority of truck operators. Oftentimes the
latter are operating on a shoestring, as it were, not even having
a clear title to the trucks they operate or any other. property
of value, thus being wholly and solely irresponsible and immune
from all financial liability. Statutes should be drawn requiring
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those operating for hire to give good and sufficient bond to cover

the lives of passengers carried, and also sufficient bond to cover

all loss of baggage or freight carried; otherwise the public will

be unprotected. Already there has come to the notice of this

Commission several derelictions of auto bus operators. Only re-

cently an old established Denver house appealed to this Commis-

sion, reciting that they had sent a bill of goods C. 0. D. and that

the truck driver had absconded with the proceeds. As there is

no protective law, the Commission was powerless to act. Again,

a trucker came to Denver and loaded four or five tons of mer-

chandise on his truck and demolished a steel bridge in Park

County, Colorado. To show the fallacy and injustice of such

operation to both the public and the Colorado & Southern Rail-

road, it is only necessary to state that the estimated cost of re-

pairs on this bridge was $6,000. In Park County the Colorado
& Southern road pays approximately one-third of the county
taxes. Thus it will be seen that this railroad would be compelled

to bear an expense of $2,000 as their part of rebuilding the

bridge their competitor in the freight business had destroyed,

while the trucker got off scot-free. In addition to this, the truck

owner paid no taxes for the upkeep of the highway, while the

Colorado & Southern had paid approximately one-third of all

the expense of previous construction and upkeep of the r6-ad this
trucker was allowed to use gratis. Such injustice to all the tax-

payers of Park County should, of course, be prevented by proper

legislation.

To emphasize the need of a broad, comprehensive law affecting
common carriers by auto, only one more case of many will be
mentioned. In this instance all three parties to the transaction
were made to suffer, wherein, with proper safeguards, all could

have been protected. A party operating out of the metropolis

of southern Colorado purchased a truck from a dealer, paying
down a few hundred dollars as the first payment. In the course
of his duties this trucker loaded all the effects of a householder
,on his truck. They were to be delivered to a distant point.
Through some cause the truck ran into a deep arroya, and the
only thing to be thankful for was that the driver's life was
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spared. In this wreck the party who purchased the truck lost
all he had put into it. The party who sold the truck lost his
machine, and the party who was having his household goods
transported had them demolished. The trucker, making a men-
tal Survey of the situation, and knowing he could not make good.
did about the only thing he could and left for parts unknown.
31 ;

The granting of "Certificates of Public Convenience and Ne-
cessity" to truckers in competition with the railroads, where the
latter furnish frequent and adequate train service, as is done in
this case, is uneconomic and grossly inequitable from either a
public or railroad standpoint. The railroads pay out hundreds
of thousands of dollars annually in taxes for the building and
upkeep of the public highways they do not use. To say it is
just to ,allow trucking concerns or "Ay-by-night" companies
who pay no taxes in the counties through which they operate to
use the state and county roads with their heavily loaded and
destructive trucks, in competition with the railroads, especially
in view of the fact that in many counties they have never con-
tributed a single cent to either the building or upkeep of the
roads they so largely destroy, is not only grotesque but ludicrous
as well.

The application for authority from this Commission to oper-
ate as a common carrier by auto is largely chimerical. If there
ever was a reason for such operation, in the people's interests,
it was several years ago when the roads were poor. Applications
of this character are never made until the highways have been
improved by the expenditure of huge sums of money wrung
from the railroads, the small home owner, the farmer, the busi-
ness man and others. It is then that the itinerant trucker wishes
to serve the dear people and uses the miserable subterfuge of
asking for a certificate, under the euphonious caption of "Public
Convenience and Necessity," when in reality he wishes most
sordidly to use, to his own profit, the roads that others have con-
structed, thereby "reaping where he has not sown."

For the aforesaid reasons, I concur in the majority opinion
in denying a certificate for all that territory between Denver,
Colorado Springs and Pueblo, and between Pueblo and La Junta,
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and also between Colorado Springs and Canon City, and between

Canon City and Pueblo.
I hereby dissent to the majority order granting a certificate

to the applicant between Denver, Greeley and Nunn, and be-

tween Denver, Greeley and Fort Collins on the grounds that

the service furnished by the Union Pacific and Colorado & South-

ern Railroads is superior to that furnished to many more popu-

lous sections of our country, and is sufficient, ample and ade-
quate to meet all the reasonable transportation demands of the
people between the points named.

THE COLORADO SPRINGS & INTERURBAN RAILWAY

COMPANY

V.

THE DENVER & RIO GRANDE WESTERN RAILROAD

COMPANY, et al.

[Case No. 267. Decision No. 645.]

Rates—Switching charge—Coal.
1. Switching charge of 25 cents per"ton on coal turned over

by another railroad held reasonable.

Rates—Short hauls—Mileage.
2. Mileage on short hauls is of no moment. It is the custom

in constructing tariffs to base rates on same level up to ten miles
in distance.

[October 5, 1923.1

Appearances: Chinn & Strickler, of Colorado Springs, for
Complainant; J. A. Gallaher and George Williams for The Den-
ver & Rio Grande Western Railroad Company and its Receiver;
En l H. Ellis, for The Atchison, Topeka & Santa Fe Railway

Company.

STATEMENT.

By the Commission: The complaint herein was filed with this

Commission May 24, 1923, and was set down for hearing and

was heard by Commissioners Lannon and Scott at the City Hall,

Colorado Springs, Colorado, August 29, 1923.

The cause of this complaint seems to have arisen from the
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fact that The Colorado Springs & Interurban Railway Company,
previous to May 17, 1923, paid to the Midland Terminal a flat
charge of $3.60 per car for switching its coal from, the tracks
of The Atchison, Topeka & Santa Fe to its power house in the
southern part of Colorado Springs. This switching was done
by the Midland Terminal Railway Company partly over the
tracks of The Colorado Springs & Cripple Creek District Rail-
way Company. The latter road was sold and junked, in con-
sequence of which the rails were removed and the Midland Ter-
minal was no longer able to make a transfer of this coal. At
this juncture, May 17, 1923, the Denver & Rio Grande Western
and The Atchison, Topeka & Santa Fe built a connection be-
tween their lines, and it then devolved upon the Denver & Rio
Grande Western to switch the coal to the power house of this
complainant, for which The Denver & Rio Grande Western Rail-
road Company has been making a charge of twenty-five cents
per ton.

In the Colorado Springs district there are three mines with
railroad shipping connections; namely, the Pikes Peak Mine,
six miles north on the line of The Denver & Rio Grande West-
ern ; the City Mines, about five miles north on the tracks of The
Atchison, Topeka & Santa Fe, and the Keystone Mine, about
four miles distant on the track of The Chicago, Rock Island &
Pacific. From each of these mines the line rate to Colorado
Springs is the same; namely, fifty cents per ton for the initial
haul. In each case, also, where a transfer is made from the rails
of one road to those of another a switching charge of twenty-five
cents per ton is made by the road that sets the car to an industry
located along its tracks, thus making the charge reciprocal be-
tween the three railroads. Where the industry happens to be
located on the road that has control of the whole movement of
the coal, then in that case the total charge from the mine to the
user in Colorado Springs is but fifty cents per ton. Thus, if
this complainant were to get his coal from the Pikes Peak Mine
it would be set to his plant at a charge of but fifty cents per ton.
The general practice among the carriers of the United States

is that switching charges are not absorbed except on shipments
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where originating and delivery is made from and to competitive

points, and then only where the road making the absorption has

had more or less of a long haul on the shipment.

The reciprocal terminal switching charges under considera-

tion can in no manner be claimed to be discriminatory, for the

reason that exactly the same charge is made for such service at

all terminals in the Colorado common point territory; namely,

Fort Collins, Greeley, Windsor Longmont, Loveland, Colorado

Springs, Puebla, Walsenburg and Trinidad. In Denver, how-

ever, there are two zones. Within the inner zone the charge is

eighteen cents per ton on all roads, while the charge in the

outer zone is twenty-four cents on The Colorado & Southern and

twenty-five cents on The Denver & Rio Grande Western. The

evidence shows that in every instance where The Colorado &

,Southern charges twenty-four cents per ton for reciprocal
switching, The Denver & Rio Grande Western charges for the

same service twenty-five cents. This difference was brought

about by the disposition of fractions under the general reduc-

tion of 10 per cent in freight rates, switching and terminal

charges that became effective July 1, 1922, which would make

the switching charge twenty-four and one-half cents, which The

Denver & Rio Grande Western claims, under the rules, should

be made twenty-five cents, while their competitors saw fit to

waive the rule for the disposition of fractions and made• the

charge of twenty-four cents. These rates are on file with this

Commission and are the legal charges for switching in force and

collected in Colorado. The line haul from the mines in ques-

tion to Colorado Springs of fifty cents per ton is the lowest

rate, mileage considered, of any in Colorado; consequently, it

would be unfair for the railway making the line haul to absorb

any portion of the switching charge. The Commission's files

show that similar charges have been made by the respondent,

Denver & Rio Grande Western Railroad, since June 18, 1907, or

for over sixteen years. Again, the switching charge is in no

way connected with the length of haul. It is worth just as much

to switch a car that has had only a line haul of five or six miles

as it is for one that has been hauled across the continent.



484 REPORTS OF DECISIONS OF

So far as the mileage is concerned in shipping coal into Colo-
rado Springs from the nearby mines, it is of no moment, as in
so short a haul full consideration must be given to loss of time
in loading and unloading equipment. Again, it is the universal
custom in the construction of tariffs to base rates on the same
level up to ten miles in distance. The switching rates are recip-
rocal, and if the conditions were reversed and The Rio Grande
Western were to transport coal from the Pikes Peak Mine on
their line to a customer located on The Atchison, Topeka &
Santa Fe, then in that case the customer would have to pay the
Santa Fe for the switching just as is now done by this complain-
ant to The Denver & Rio Grande Western. The switching
charges of all the roads involved in this hearing are the same
to each and all of their respective customers. The line haul
charge of fifty cents per ton from the mines is a very reason-
able one, and the twenty-five cents per ton, or the $6.30 mini-
mum car load switching charge, puts the twenty-five ton Cus-
tomer on an equality as to costs per ton with the party who re-
ceives a fifty or seventy-ton car load.

Inasmuch as the switching rate complained of herein seems to
be fair and reasonable, and from the further fact that it would
be unjust and discriminatory to change such rates in Colorado
Springs without making a similar change in all other affected
parts of Colorado, this Commission deems it wise to dismiss tin
complaint of this complainant and will disallow its prayer for
a gross line haul and switching charge of forty-five cents per ton

on coal delivered to its plant, as asked for in its complaint to
this Commission.

ORDER.

IT IS THEREFORE ORDERED, By the Commission, that the rate
asked for by The Colorado Springs & Interurban Railway Com-
pany in its Case No. 267, be, and the same is hereby, denied anti
the complaint is dismissed.

Jahn
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RE W. R. RHOADS.

RE HENRY C. DAVIS, et al.

[Applications Nos. 252 and 253. Decision No. 650.]

Certificates of convenience and necessity—Grounds for granting or
refusing—Fraud between parties.

1. An allegation that the holder of a certificate of conveni-
ence and necessity had practiced fraud upon a later applicant
for a similar certificate is irrelevant in a proceeding involving the
later application.

Certificates of convenience and necessity—Grounds for granting—
Former ignorance of law.

2. An allegation by an applicant for a certificate of conveni-
ence and necessity to operate motor vehicles over a route covered
by a certificate granted to another operator, that he had no
knowledge of the legal necessity for such a certificate prior to
the proceeding by the other operator to obtain his certificate, is
not a ground for granting him permission to operate, especially
when it appears that he should have had such knowledge.

Monopoly and competition—Occupied territory—Adequacy of service
—Common carriers. •

3. Permission should not be granted to operate a motor car-
rier service in territory which existing carriers adequately serve
or are able and willing to serve.

Monopoly and competition—Adequacy of service—Freedom from un-
lawful competition.

4. If after a reasonable time elapses following cessation of
operations by unlawful operators the motor vehicle certificate
holder does not or cannot furnish reasonably adequate service,
then it will be time for applicants or others to seek a certificate.

[October 26, 1923.1

Appearances: For applicant, W. H. Rhoads, Messrs. Blake
& Bryant, Montrose, Colorado; for applicant, Davis Bros., Mil-
lard Fairlamb, Esq., Delta, Colorado; for protestant, The Motor
Transportation Company, Messrs. Burgess & Bothwell, Grand
Junction, Colorado, and Messrs. Charlesworth & Gueno, Delta,
Colorado.

STATEMENT.

By the Commission: The above matters are before the Com-
mission by virtue of the filing of a petition in Application No.
252 on May 8, 1923, and in Application No. 253 on May 9, 1923.
In each of the said applications, applicants sought a certificate
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of public convenience and necessity for the operation of a motor

truck freight line over the routes therein described.

The route described by applicant in Application No. 252 is be-
tween the cities of Montrose and Grand Junction, Colorado, over

the main traveled highway and serving en route the town of

Olathe. The route desired by applicant in Application No. 253

is between Grand Junction and Bowie, Colorado, and serving

the intermediate points of Delta, Austin, Lazear, Hotchkiss and

Paonia.

Upon the filing of each of said applications, copies thereof

were served upon The Denver and Rio Grande Western Railroad

and upon The Motor Transportation Company, an automobile

freight and passenger line which heretofore had applied for and

received a certificate of public convenience and necessity for

operation over the routes embraced in both of the above appli-

cations.

In a general way, each of said applicants set forth the al-
leged necessity for the accommodation and convenience of the
merchants and other shippers of freight in the territory de-

scribed, as an added and supplemental means of transportation

nf freight in addition to that afforded by The Denver & Rio

Grande Western Railroad and said The Motor Transportation

Company; alleging that the service of the railroad and trans-

portation companies was and is inadequate to afford reasonably

efficient and proper service between the communities affected.

Protests and objections to the applications were filed by both

the railroad and transportation companies; on May 16, 1923, by
said railroad company, and on July 2, 1923, by said transporta-
tion company. The basis of the protest and objection of each

of said protestants and objectors, tersely stated, is: That the

existing method of transportation between the communities

sought to be served by applicants is adequately and efficiently

served by means of the railroad and of The Motor Transporta-

tion Company.

Both of said applications were, upon request of the parties to

the proceedings, except as to the railroad company, continued
from the date originally fixed for the hearing of said applica-
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tions in the month of July, 1923, to Tuesday, August 7, 1923,

at the court house in Delta, Colorado, where the same were duly

heard by Commissioner Halderman.

At the hearing, by stipulation of the parties appearing, The
Denver & Rio Grande Railroad not participating in the
proceeding, it was agreed that the applications should be con-
solidated for purposes of the hearing and that any and all evi-

dence submitted, insofar as the same was applicable, should be
considered as it pertains to each of said applicants. At this
hearing, which consumed all of two days and one night Session,
a very voluminous record was made, particularly the testimony
or proof offered by applicants. The testimony became so' velum-
inous and so extended and so much in detail that the sitting
Commissioner admonished the attorneys engaged that, in the
interest of economy of time and labor, very much of the testi-
mony, in his judgment, was immaterial and irrelevant to the
real issue being tried, to-wit: Does. the public necessity and
convenience require additional transportation facilities over the
routes embraced in said applications other than the service being

afforded by the railroad company and The Motor Transportation
Company

In the taking of testimony before the Commission in very
many of the applications and cases heard by it, much of the
testimony is really irrelevant to the question being tried; so
that the Commission here desires to emphasize to the lawyers
who appear before it, that they seek to avoid the presentation of
unnecessary, irrelevant and immaterial matters in the hearing
of proceedings before the Commission.

It developed at the hearing that applicants in both appliga-
lions had been engaged in the motor truck transportation of
freight over the routes described in the applications for at least
two years prior to August, 1923. The files and records of the
Commission disclose that protestant, The Motor Transportation
Company, made application for a certificate of public conveni-
ence and necessity for passenger and express traffic over the
routes herein involved, and was granted such certificate on May
2, 1922, being Application No. 151, Decision No. 534; that there-
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after and on January 13, 1923, protestant, The Motor Transpor-

tation Company, filed its application for a certificate of con-

venience and necessity for the purpose of engaging in the motor

truck freight business over the route between Grand Junction

and Montrose; that said application was heard at Grand Junc-

tion on April 19, 1923, and the certificate applied for was

granted to said protestant on June 15, 1923, being Application

No. 236, Decision No. 615.

Applicants, by the proof submitted and as reasons why the

Commission should grant the certificates of convenience and ne-

cessity applied for, sought to establish two main propositions;

first, that the volume of freight traffic between Grand junction,

Delta, Montrose, Hotchkiss and Paonia necessitated the installa-

tion of the freight truck service of applicants in addition to the

existing freight transportation afforded by The Denver & Rio

Grande Western Railroad Company and The Motor Transporta-

tion Company; and, second, that applicants had no knowledge

of the law requiring a person engaged as a common carrier by

motor vehicle, or otherwise, to apply for and obtain a certificate

of public convenience and necessity, until the hearing held in

Grand Junction on April 19, 1923, upon the application of The

Motor Transportation Company for its motor truck freight line;

and, also, that Mr. DeMerschman, manager of the protestant

transportation company, had practiced a fraud upon the appli-

cants in the making of his application for such motor truck

freight line.

So far as the question of fraud is concerned, there was not a

particle of testimony introduced to show that any fraud was

practiced upon the Commission. The testimony that was sub-

mitted tended to prove, if it proved anything, that applicants and

Mr. DeMerschman had some conversation, prior to the April,

1923, hearing at Grand Junction, concerning protestant's appli-

cation for such certificate. If there was any fraud practiced by

Mr. DeMerschman upon applicants in these cases, that is a

question that is irrelevant to this sort of a proceeding for the

reason that the Commission is not vested with jurisdiction to in-

vestigate and determine fraudulent practices as between indi-
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viduals. Had the Commission been imposed upon and been mis-
led by protestant transportation company, a different question
would be presented; but, as stated, there was no evidence offered,
and, indeed, no pretense, that the Commission itself was im-
posed upon or misled by Mr. DeMersehman or any other officer
or agent of the transportation company.

Upon the question of the ignorance of applicants in not
knowing or understanding that the law required one engaged in
hauling freight by automobile or otherwise over established
routes or between fixed termini for compensation is concerned,
a law maxim as old as the hills is to the effect that "Ignorance
of the law excuses no one." But to scrutinize the evidence, it
will be observed that Mr. Rhoads testified that he knew as long
ago as the spring of 1922 that the protestant had made appli-
cation for a certificate of convenience and necessity for the op-
eration of a passenger and express motor bus between Grand
Junction and Montrose, serving Delta and Olathe en route; and
it is fairly inferable from the testimony of Mr. Davis that he
also had knowledge of that fact early in the year 1922. There
was no testimony that applicants, or either of them, were or are
unable to read and write the English language or that, by reason
of the lack of educational facilities, or for any other reason, they
did not understand the law upon the regulation of motor vehicle
common carriers to the extent, at least, that they were required
to apply for and obtain a certificate from this Commission to
lawfully engage in such business. On the contrary, both appli-
cants testified that they were acquainted with Mr. DeMersch-
man ; had knowledge of his operation of "The White Bus Line"
for many months prior to April, 1923; and their testimony, ap-
pearance and conduct while upon the witness stand indicates be-
yond a doubt that they are endowed with a marked degree of
intelligence and business capacity. In view of the fact that this
Commission has held several hearings in Grand Junction dur-
ing the years 1921 and 1922 and one, at least, in Montrose, and
that the newspapers have commented upon such fact, it seems
incredible that men of the character and capacity of applicants
should not have had knowledge of such requirement of the stat-
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ute, or, at least, such knowledge as would cause them to be put

upon inquiry. No one may wilfully close his eyes and thus fail

to see such things as would tend to give him knowledge or cause

him to investigate. The maxim, "Equity aids the vigilant; not

those who slumber on their rights,' is applicable in answer to

the contention of applicants in this respect.

With regard to the principal contention of applicants as a

ground upon which they base their right for certificate of pub-

lic convenience and necessity in this proceeding, that the vol-

ume of freight traffic is of such extent that the public conveni-

ence and necessity requires that they engage in the motor truck

freight business in addition to the service being afforded by the

railroad and transportation companies, the evidence establishes

the fact, and indeed is practically admitted by applicants, that

they continued to haul freight between Grand Junction, Olathe

and Montrose, by the Rhoads Truck Line, and between Grand
Junction, Delta, Hotchkiss and Paonia, by the Davis Brothers'
Truck Line, after The Motor Transportation Company had re-
ceived its certificate in June, 1923; that applicants continued
such business in the same manner and to the same extent as they
had been doing during the year 1922 and prior thereto. The

testimony of protestant disclosed that it purchased additional

equipment after the reception of its certificate in June, 1923,

and prepared to engage in the hauling of freight over said route,

but that because and by reason of the operation of applicants

as they had theretofore been doing, its operations were con-

ducted and were being conducted at a loss.

Much of the evidence submitted by applicants, as well as a

resolution of the Board of County Commissioners of Delta

County, was directed toward the proposition that there should be

no monopoly in the use of the highways by a motor transporta-

tion common carrier; and, for that reason, applicants should be

granted a certificate of public convenience and necessity. The

whole theory of regulation of common carriers, or of any pub-

lic utility, is essentially of a monopolistic character; the theory

being that the utility serving the public, whether it be a com-

mon carrier, an electric light, water, gas, or other public utility,
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shall be entitled to earn a fair return upon the capital invested,

and is entitled to protection from competition so long as the

utility gives reasonably adequate and efficient service to the

public. The utility's rates, practices and rules are made the

subject of regulation by the state through the agency of a board,

commission or body created by legislative enactment in the in-

terest of the public, to the end that the public shall not be re-

quired to pay more than the service is reasonably worth and that

the utility is obliged to maintain adequate and efficient service.

To illustrate: If The Denver & Rio Grande Railroad

had been, in the prior proceeding before this Commission, proved

to be serving the public in the territory involved in these pro-
ceedings adequately and efficiently, no certificate of public con-
venience and necessity would have been granted to The Motor
Transportation Company; but the Commission found in the prior
proceeding that the railroad company was not serving the public
in the territory herein in such manner; hence, the transporta-

tion company was granted its certificate.

If the transportation company failed, neglected or refused to

adequately serve the public, then, upon such showing made, the
Commission would grant a certificate of public convenience and

necessity to another auto truck common carrier. However, in

this proceeding, the public is not complaining of the service
being rendered by the transportation company; and, by reason
of the large volume of freight hauled by these applicants, the
transportation company is prevented from demonstrating its
ability to meet the public convenience and necessity in the haul-

age of freight by its motor trucks. This competition has been

for a period of at least two years, continues now, and has al-

ways been and is without authority of law. There was no evi-

dence submitted by applicants tending to show or purporting

to show that protestant had failed, neglected or refused to serve

the public adequately and efficiently; but, on the contrary, that

applicants had corraled the greater volume of the business and

attempted to show that there was sufficient business for addi-

tional motor truck lines. Protestant, on the other hand, intro-
duced testimony of the financial ability to augment its equip-
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ment to handle by truck whatever freight is offered between
Grand Junction and the territory involved. If, after a reason-
able length of time, protestant did not or could not furnish such
service, then it would be time for applicants, or any person else,
to make application for a certificate of public convenience and
necessity to enter this particular field. These principles are so
well established that it would hardly seem necessary to cite au-
thority; however, a few are herewith given.

Re Motor Transit Company, P. U. R. 1922-D, 495;
Re Highway Transport Company, P. U. R. 1921-C, 719;
Re Wilson & Company, P. U. R. 1920-C, 635;
Re San Joaquin Light & Power Co., 1921-A, 613, P. U. R.;
Re A. R. G. Bus Company, P. U. R. 1919-E, 232;
Re A. L. Richardson, P. U. R. 1925-D, 531 (Advance Sheet
Aug. 30, 1923) ;

Re Frost & Frost Truck Co., P. U. R. 1923-D, 536 (Adv.
Sheet Aug. 30, 1923) ;

Re Grover C. Gillingham, P. U. R. 1923-D, 540 (Adv.
Sheet Aug. 30, 1923).

Applicants also introduced what purports to be a resolution
of the County Commissioners' Association of the Second State
Highway District of Colorado, held at Ouray, Colorado, July 31,
1923. That resolution charges this Commission with attempting
to use its powers and exercise jurisdiction over the public high-
ways of this state. Said resolution, as well as the resolution
hereinabove mentioned of the commissioners of Delta County,
indicates that a misunderstanding is prevalent, upon the West-
ern Slope at any rate, of the scope, object and purpose of the
Public Utilities law. They seemingly fail to distinguish or dif-
ferentiate the use of the highways by a common carrier for hire
as distinguished from the use of the highways by the public gen-
erally in its private and personal affairs. One using the high-
ways as a common carrier for compensation is, in fact, being
furnished a track or right-of-way comparable to the right-of-
way and track of a railroad company for its purposes. Whether
or not the state should attempt to regulate the use of the high-
ways by common carriers is a matter that should be addressed to



PUBLIC UTILITIES COMMISSION OF COLORADO 493

the legislative branch of the state government; but to adopt the
theory of the resolutions aforesaid would be, in effect, to repeal
and nullify the Public Utilities Act insofar as it seeks to regu-
late common carriers in this state.

In a recent case decided by the Supreme Court of Illinois, the
principle of regulation is clearly set forth, wherein is stated the
following:

"It is not the policy of the Public Utilities Act to promote
competition between common carriers as a means of providing
service to the public. The policy established by that act is that,
through regulation of an established carrier occupying a given
field and protecting it from competition, it may be able to serve
the public more efficiently and at a more reasonable rate than
would be the case if other competing lines were authorized to
serve the public in the same territory. Methods for the trans-
portation of persons are established and operated by private
capital as an investment, but as they are public utilities the state
has the right to regulate them and their charges, so long as such
regulation is reasonable. The policy of the Public Utilities Act
is that existing utilities shall receive a fair measure of protec-
tion against ruinous competition. Rates of fare charged for
service are subject to regulation by the Commerce Commission
within reasonable limits, but the commission has no power to
make a rule or order regulating a utility which would amount
to a confiscation of its property or require operation under con-
ditions which would not provide a reasonable return upon the
investment. Where one company can serve the public conveni-
ently and efficiently, it has been found from experience that to
authorize a competing company to serve the same territory ulti-
mately results in requiring the public to pay more for transpor-
tation, in order that both companies may receive a fair return on
the money invested and the cost of operation. * * *

"Some individuals, perhaps a considerable number, would be
convenienced by the operation of the bus lines; but it is clear
from the record that to the great body of the public it would be
neither a convenience nor necessity. It was not within the au-
thority of the commission to authorize the operation of the bus



494 REPORTS OF DECISIONS OF

lines for the convenience of a small part of the public already
served by other utilities at no very great inconvenience."

West Suburban Transportation Company v. Chicago
& West Towns Railway Company, 140 N. E. 56, 58;
P. IT. R 1923-E, 150.

The New York Public Service Commission in a recent case
promulgates the same general principles in the following ex-

cerpts:

"This change in policy was not actuated by any desire on
the part of New York state to show favoritism to such persons
or corporations as happened to be already interested in public
utility enterprises at the time of the passage of the law.. The
far-reaching regulatory powers of the new Commissions were
expected to be effectively used in compelling existing utility en-
terprises to give the very best service possible that the circum-
stances of each case permitted. It was expected that the Com-
missions would insist upon it that the public should for the fu-
ture receive a very much better quality of service than many of
these utility companies had in the past been willing, without
efficient regulation, to accord. The underlying thought was that,
in almost every case, the ultimate sufferer from unrestrained
competition between public utilities was, necessarily, the public
itself. Experience has demonstrated that competing companies,
operating in a single field, were never likely to achieve such

secure financial standings as to enable them, collectively, to give

as good service as a single well-regulated monopoly, which was

kept up to the mark by efficient state regulation, would be in a
position to supply. The safeguard, of course, in all such cases
—the justification for this seeming approval of the monopolistic
idea—lay in the fact that, along with the power to establish a
virtual monopoly, the Commission was given the power to com-
pel these monopolies to serve, the public more faithfully than
had generally been the practice before the passage of the law.

"Since the Public Service Commissions law has been on the

statute books the Commissions have frequently exercised their

new powers to protect existing utility companies against competi-

tion, which, if permitted, would have been ruinous to both corn-
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petitors. They have at the same time endeavored to exercise
their regulatory powers to the fullest extent consistent with the
other duty imposed upon them—the duty of permitting private
capital invested in utility enterprises to earn a fair return upon

the investment. On the whole it may be said that the results
have justified the hopes which were entertained for this new at-
titude on the part of the state, toward competition between pub-
lic utilities, and that the state has profited by its adoption."

Re T. S. Ashmead, et al., P. U. R. 1916-D, 10.
Without further discussion and for the reasons hereinabove

stated, the certificates of public convenience and necessity ap-
plied for herein in said Applications Nos. 252 and 253, will be
denied.

ORDER.

IT IS, THEREFORE. HEREBY ORDERED, That the application of
W. H. Rhoads, doing business as the Rhoads Truck Line, Appli-
cation No. 252, and the application of Henry C. Davis and Harry
D. Davis, doing business under the firm name of Davis Brothers,
Application No. 253, for certificates of public convenience and
necessity for the operation of a motor truck freight line between
Grand Junction and Montrose, in Application No. 252, and be-
tween Grand Junction, Delta, Hotchkiss, Paonia and Bowie, in
Application No. 253, be, and the same are, hereby denied.

THE PUEBLO COMMERCE CLUB
V.

THE DENVER & RIO GRANDE WESTERN RAILROAD
COMPANY, et al.

[Case No. 251. Decision No. 660.]

Rates—Competitive points—Equalization—Increasing distance—Effect.
1. The rates from competitive cities should equalize or come

together at some substantial distance from either city, and, as the
haul lengthens the difference in distance becomes of relatively
less importance.

Rates—Distance—Traffic conditions—Competition.
2. Distance alone is not controlling in fixing rates. Traffic

conditions, competitive conditions and distance have all received
recognition.
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Rates—Distance—Class traffic—Equalization.

3. Distance generally controls on class traffic for hauls of
350 miles or less, when conditions are substantially the same.

Rates—Competitive points—Equalization—Lack of reasonable spread.

4. Denver & Rio Grande Western justified in meeting the
rates of the Colorado & Southern at Leadville, even though a
reasonable spread does not exist between the Denver and Pueblo
rates at that point.

Rates—Seale—State of Colorado—Diversity of conditions.
5. It is not practicable to have a single distance scale for the

entire State of Colorado because of the diversity of conditions in
the eastern and western portions of the State.

Rates—Relief—All parties entitled not before Commission—Effect.
6." A commission is not required to deny relief to one ship-

per or in one locality merely because others not before it are also
entitled to relief.

Rates—Colorado common points—Clark scale.
7. Rates between Denver and Pueblo and other Colorado

common points based on the Clark scale plus 15 per cent.

Class rates prescribed on "intrastate hauls between Denver
and Pueblo and stations on the Denver & Rio Grande Western
Railroad and the Colorado & Southern Railway; all intrastate
hauls within the State of Colorado on the Atchison, Topeka &
Santa Fe Railway between Denver and Pueblo and all intermedi-
ate points; between Denver, Pueblo and stations on the line from
Pueblo to Canon City, inclusive; and between Denver and Pueblo
and stations on the line from Timpas to Trinidad."

Rates to and from Colorado Springs directed to be revised
in harmony with basic principles found applicable to rates to
and from Pueblo.

[November 20, 19231

Appearances: Mr. Clifford Thorne for the Complainant, The

Pueblo Commerce Club; Mr. E. N. Clark, Mr. J. H. Gallaher

and Mr. George Williams for The Denver & Rio Grande Western

Railroad Company, Defendant; Mr. J. Q. Dier and Mr. J. E.

Buckingham for The Colorado & Southern Railway Company;

Mr. EH H. Ellis and Mr. R. G. Merrick for • The Atchison,

Topeka & Santa Fe Railway Company, Defendant; Mr. Harry

Dickinson for the Intervener, The Transportation Bureau of The

Denver Civic & Commercial Association; Mr. E. E. Jackson,

Intervener for The Chamber of Commerce of Colorado Springs,

Colorado.
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STATEMENT.

By the Commission: This case involves the class rates from
Denver and Pueblo to certain points in Colorado on three of the
principal railroads in this State. It is the first case ever heard
or determined by this Commission involving the subject of class
rates on Colorado state traffic.
We shall have occasion to refer to the decisions of other com-

missions functioning under somewhat similar statutory provi-
sions where similar issues have been considered.
The Pueblo Commerce Club is the complainant. This is an

organization of several hundred manufacturers, jobbers and
other business men of Pueblo.
The Chamber of Commerce of Colorado Springs intervened in

the case sustaining the position taken by Pueblo. The Denver
Transportation Bureau intervened in behalf of the Denver in-
terests.

The railroads and the specific territory at issue covered by
the complaint is as follows:

All intrastate hauls between points within the State of Colo-
rado between Denver and Pueblo .and stations on the Denver &
Rio Grande Western Railroad and the Colorado & Southern
Railway; all intrastate hauls within the State of Colorado on the
Atchison, Topeka & Santa Fe Railway between Denver and
Pueblo and all intermediate points; between Denver, Pueblo and
stations on the line from Pueblo to Canon City, inclusive; and
between Denver and Pueblo and stations on the line from Timpas
to Trinidad, inclusive.
The record is very voluminous, but we do not deem it neces-

sary to review many of the details in controversy. We shall
state only the salient facts.
Denver and Pueblo are the first and second largest cities, re-

spectively, in Colorado, and are approximately one hundred
nineteen miles apart via the short line. The great bulk of the
traffic from Pueblo to the north, northeast and northwest passes
through Denver, and vice versa the great bulk of the traffic
from Denver to the south, southeast and southwest passes
through Pueblo.
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On this traffic the transportation conditions affecting the traf-

fic from Denver are substantially the same as from Pueblo to

same points of destination, save for the additional one hundred

nineteen mile haul in either direction. This presents the pivotal

question in the case: What is a fair, reasonable allowance for

the additional haul of one hundred nineteen miles Notwith-

standing the similarity in conditions, we find a remarkable vari-

ation in the rate structure. Where the hauls are one hundred

nineteen miles longer from Pueblo the additional charge of

Pueblo over Denver is generally fifty per cent or more in excess

of what the Denver merchant pays in the reverse direction where

the haul is one hundred nineteen miles longer from Denver. In

some cases this excess charge paid by the jobbers and manufac-

turers of Pueblo over those of Denver amounts to several hun-

dred per cent, although the service is the same. In a large por-

tion of the State where the haul is one hundred nineteen miles

longer from Denver than from Pueblo, the rates are the same

from both cities, notwithstanding the very substantial difference

in the service rendered.

The distance at which the rates from Denver and Pueblo equal-

ize on traffic to the northwest, north, northeast, east. southeast

and south via all the railroads serving these cities is from three

to five times as far as the equalization to the southwest on the

Denver & Rio Grande Western.

The rates from Denver to Colorado Springs are the same as

those from Pueblo to Colorado Springs, although the distance

from Denver is more than 60 per cent greater than from Pueblo

and the grades are much heavier from Denver than Pueblo.

There is an amazing variation in the relationships between

the claqses on the traffic issue. There are no facts of record

sufficient to justify these inconsistencies which we have stated.

That the present class rate structure in Colorado is unjust

and unreasonable was frankly conceded by one of the leading

witnesses for the defendants, the general freight agent for the

Atchison, Topeka & Santa Fe Railway. The witness testified:

"There is no sense in the adjustment that we have now." Speak-

ing of the basis on which these Colorado rates have been con-
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structed, he stated on the witness stand: "I told you I did not
say that was reasonable. I would say today that is foolish, to use
that as a basis for the rates, but we did that." Further he testi-
fied: "There is no defense or reasonableness to our present
rates."
A representative for the Colorado & Southern candidly ad-

mitted he did not know of any differences in conditions war-
ranting the differences in charges on his road, and offered to
correct the situation, so far as his company was concerned, north
of Denver in a manner that was acceptable to Pueblo.
The witness appearing for Denver interests agreed that sub-

stantial equality in the rate structure should be established for
both Denver and Pueblo. He took the position that the rates
from Denver and Pueblo should come together at substantially
the same distance in all directions; that is, Denver's advantage
in rates where she has the advantage in distance should extend
no farther than Pueblo's advantage extends in the opposite direc-
tion; and, in brief, counsel for Denver conceded that the differ-
entials of one city over the other should correspond for similar
hauls. To this extent there was substantial accord between the
competitive cities. The Denver & Rio Grande Western denied
any injustice existed in the present rate structure, and stoutly
resisted any modifications or changes except on a few matters of
a very minor character.
We are of the opinion that the position taken by the City of

Denver and by the Denver & Rio Grande Western, that the
rates between competitive cities should equalize or come together
at some substantial distance from either city, is correct. This
proposition is not denied by the representatives of Pueblo. As
the haul lengthens the distance between the cities becomes of
relatively less importance. Denver asks that this equalization
point shall be within approximately one hundred miles, but her
representative at the hearing expressed entire willingness to
leave the determination of that distance to the Commission.
Many of these Colorado rates have been constructed with but

little regard to distance. In other states, and on interstate traf-
fic, we find the situation quite different. Class rates have been
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established on the distance basis in the states of Illinois, Iowa,

Wisconsin, Nebraska, Kansas, Oklahoma, Texas, Arkansas and

many other states. In the east the class rates between points in
Central Freight Association territory have been placed on the
distance basis, regardless of the protests from those who were
profiting by group adjustments. The rates from interior Iowa

points to the east were adjusted in a similar manner. The rates

from interior Iowa to Nebraska points, the rates from the Mis-

souri River to Nebraska points and the rates from Denver and
Pueblo to Kansas and Nebraska points have been established on

mileage scales. It has been customary to group certain competi-

tive cities; for example, the Mississippi River crossings from

Saint Louis to Dubuque, inclusive, are grouped together on long

haul traffic to and from the east and to and from the west; but

on short haul traffic between these same points and stations in
Iowa and Missouri distance schedules prevail, and on traffic with-

in five hundred miles to the east distance also controls. In the
same manner the Missouri River crossings are equalized on long
haul traffic to and from the west and to and from the east; but
on short haul traffic within five hundred miles to the west and
to and from points in Iowa and Missouri west of the Mississippi
River (the average distance between the rivers being three hun-
dred twenty-five miles) the rates are not equalized, but are on
the distance basis.

Distance alone is not controlling. It will be noted that traffic
conditions, competitive conditions and distance have all received
recognition in the development of the rate structure from the
Atlantic seaboard to the Colorado line, as outlined above. Cities
have been equalized on long haul traffic (generally for distances
of three hundred fifty or five hundred miles and more) and long
lines, within certain limits, have met short line competition. In
this way competitive conditions have been recognized. Second,
the scales of rates in the different territories have varied to meet
the just requirements of traffic conditions. The level of class
rates, for example, between Colorado common points and sta-
tions in Kansas and Nebraska, is higher than between Missouri
River crossings and stations in Nebraska; and the latter rates,
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in turn, are higher than those in Central Freight Association

territory. And, lastly, on class traffic for hauls of three hundred

fifty miles or less, when conditions were substantially the same,

distance has generally controlled.

The distances at which rates are equalized in this immediate
locality are as follows:

First clam rates on traffic originating at Denver and Pueblo
when destined to points in the northwest equalize at five hundred
one miles from Denver (six hundred twenty miles from Pueblo) ;
when destined to the north, the rates equalize at six hundred
twenty-seven miles from Denver (or seven hundred forty-six

miles from Pueblo) ; when destined to the east on the Chicago,
Burlington & Quincy Railroad in Nebraska, the rates equalize at
approximately three hundred thirty-nine miles from Denver,

and on the Union Pacific in Nebraska at three hundred forty-six

Miles; when destined to the east on the Missouri Pacific in Kan-
sas, the rates equalize at three hundred fifty-two miles from

Pueblo; when destined to the east in Kansas on the Atchison,

Topeka & Santa Fe Railway the rates formerly equalized at a
much shorter distance, but by order of the Interstate Commerce

Commission the rates were made to equalize at approximately

three hundred fifty miles from Pueblo; when destined to the
south on the Atchison, Topeka & Santa Fe, the rates equalize at
four hundred five miles from Pueblo. There is some slight vari-
ation in the equalization on the lower classes, but the foregoing

may be accepted as fairly representative.

These facts as to the placing of short haul class rates on the

distance basis from the Atlantic seaboard clear up to the Colo-

rado line, and in all other directions around Denver and Pueblo,

are in striking contrast to the situation on the Denver & Rio

Grande Western in the southwestern portion of Colorado, where

the rates equalize at approximately one hundred fourteen miles

from Pueblo. It is our opinion that the Denver & Rio Grande
Western fails to give proper recognition to the relative service

accorded Denver and Pueblo on this traffic to the southwest.
The development of business on an unfair group adjustment

has not prevented the correction of the situation by the action
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of the Interstate Commerce Commission adopting a scale of rates
based on distance, thereby fairly reflecting the relative service
performed. For example, in the Central Freight Association
Class Scale Case, 45 I. C. C., 254-256, the Commission said:

"Particularly pronounced are the objections to the proposed
rates on the part of localities which now enjoy rates designed
to relieve them of some of their disadvantages of location, and

which are here called upon to pay rates made with a greater
regard for distance and transportation conditions generally."

Nevertheless the distance scale was adopted. In the case in-

volving milk and cream rates to New York City, 45 I. C. C., 412,

the Interstate Commerce Commission said:

"The New York dealers are entitled to reasonable charges,

which means that the charges must be no higher than reasonable

from all points. A basis which imposes comparatively high rates

for short distances and comparatively low rates for long dis-

tances can not be sustained on the ground that the business had

developed thereunder and has become adjusted thereto." (Item

page 429.)

The time has arrived for the recognition in Colorado of these

principles, based upon equity and justice, which have been so

generally recognized elsewhere. However, there is one basic

factor distinguishing Colorado from many of the other states.

The division of the state between the western mountainous sec-

tion, with the very expensive construction and operation, and the

eastern prairie section renders it impossible to adopt a single dis-

tance scale for the entire State.

The scale now in effect between Missouri River cities and points

in Nebraska (to which we shall refer as the Clark Scale), plus 15

per cent, has been proposed in this proceeding as applicable be-

tween Colorado common points. The Interstate Commerce Com-

mission and the railroads have this same scale from Colorado

common points to points in western Kansas and Nebraska. With-

out this 15 per cent addition this scale was ordered by the In-

terstate Commerce Commission and accepted by the railroads on

traffic from the Missouri River crossings to stations in Nebraska.
The traffic density (tons hauled one mile, per mile of line) in
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these states was found by the commission to be as follows: In

Colorado, 671,515; in Nebraska, 617,584; and in Kansas, 756,577.

The density in Colorado exceeds that in Nebraska and is within

15 per cent of that in Kansas. (Public Utilities Commission of

Colorado v. R. R. Co., 52 I. C. C. 439-451.)

The Colorado & Southern has consented, on the record, to the

application of the differentials in the Arkansas Valley as applica-

ble to its line north of Denver. We shall give our approval to

their adjustment.

The situation beyond Leadville presents an issue concerning

which there is a marked conflict of claims by the parties to the

proceeding. On the other hand, it is urged that Pueblo must

meet the competition of the Colorado & Southern at Leadville,

the latter being the shorter line; and that beyond Leadville the

rate of progression should be no less on the Denver & Rio Grande

Western on shipments from Pueblo than on the Denver & Rio

Grande Western on shipments from Denver. On the other hand,

it is urged that there is no genuine competition beyond Leadville

from the Colorado & Southern, and that the rates should be ad-

vanced on shipments from Denver as rapidly as possible until

the normal spread between the Pueblo and Denver rates is re-

stored. The record shows that portion of the Colorado & South-

ern to be a narrow gauge, and that the cost of transfer from

the Colorado & Southern to the Denver & Rio Grande Western

on shipments from Denver through Leadville to points beyond

is of such character as to render through shipments very ex-

pensive.

It has been suggested, as stated above, that it would create an

unjust discrimination to have the rate of progression beyond

Leadville increase more rapidly from one city than from the

other. If that doctrine were sound, then the rates from two dif-

ferent points of origin could never be equalized and the rates

from Denver would not become the same as from Pueblo at any

point. The acceleration of the rate of progression from one

point of origin compared to the other, suggested herein on the

traffic beyond Leadville, is well illustrated on this record by the

situation south of Trinidad, as shown in the testimony of both
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Mr. Merrick, for the Atchison, Topeka & Santa Fe, and in the
testimony of Mr. Ellis, for the City of Pueblo. The spread be-
tween Denver and Pueblo at Trinidad is 28 cents. This is be-
cause of competition at that point; but if you go beyond Trini-
dad to Raton and points south thereof, this competition being
eliminated, the spread gets back to normal, or approximately 40
cents per hundred pounds. This restoration of the larger spread
is accomplished by advancing Denver rates more rapidly than
the Pueblo rates increase.

We find that there is a justification for the Denver & Rio
Grande Western meeting the rates of the Colorado & Southern
at Leadville, and the establishment of such a competitive rate is
justified, even though a reasonable spread does not exist between
the Denver and Pueblo rates at that point.

We further find that.there is not a justification for the mainte-
nance of this equalization on shipments beyond Leadville, but
that the Denver rates should be advanced as rapidly as the com-

bination of locals on Leadville, and the interstate rates beyond as
maxima, will permit until the proper spread between the Denver

and Pueblo rates is restored, as indicated by the scale herein, en-
titled the "Denver-Pueblo 1st class differentials," with the

maintenance of the concurrent percentage relationships on the

lower classes existing today in the rates to the same points of

destination on shipments originating at Denver. This result will

automatically follow from the application of the conclusions

hereinafter stated.

As previously stated, it is not practicable to have a single

distance scale for the entire state of Colorado because of the

diversity of conditions in the eastern and western portions of

the State. However, it is proper and right that there shall be a

fair recognition of the relative service performed. To meet this

rather unique situation in Colorado, the use of differentials rep-

resenting the one hundred nineteen mile haul between Denver

and Pueblo has been proposed. This method will accept the vol-

untary rates from Denver as the basic factor, and from them

the Pueblo rates will be constructed, giving due regard to the

difference in the service from the said cities. Business men should

lb
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pay the costs of service rendered. On the other hand, there are

some who would adopt a single mileage scale of rates for all

traffic in the United States, basing everything on distance re-

gardless of conditions. We must give proper regard to the rela-

tive distanpe hauled and the other conditions surrounding the

traffic at issue.

Defendants place great reliance upon the decision of the In-

terstate Commerce Commission in Pueblo Commerce Club v.

Denver & Rio Grande R. R. Co., 31 I. C. C., 133, involving class

rates from Denver and Pueblo to Durango, Colorado, hereinafter

referred to as the Durango Case. The hauls to Durango pass

out of the State and then back into Colorado. The Interstate

Commerce Commission held that equalization at Durango did not

create an unjust discrimination. The complainants point out the

following fundamental facts distinguishing the Durango Case,

supra, from the present proceeding:

The distance from Pueblo to Durango is three hundred thirty-

three miles and, consequently, the case did not involve the differ-

entials or the question of equalization for shorter hauls, whereas

those issues are directly presented on this record. The Durango

Case did not involve the issue of reasonableness per se (ibid. 134,

136) while that issue is raised in the present proceeding. Re-

gardless of these basic distinguishing features, the Durango Case

involved interstate commerce, was decided by the Interstate

Commerce Commission, and where the issue of discrimination

against interstate commerce is not involved a decision by the

Interstate Commerce Commission is not controlling on this Com-

mission. There are principles stated in the Durango Case which,

if applied to the facts as we find them in this proceeding, would

compel the adoption of the conclusions we have reached.

Defendants have urged that no relief should be granted any

city until all the railroads and all the cities in Colorado have

had a chance to be heard. If no court or commission could make

an order granting relief to parties in a proceeding before it until

all other persons having a like grievance were brought into court,

the time necessarily consumed in handling such matters would

be increased to an intolerable extent and many abuses might

1,
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never be corrected. A commission is not required to deny re-
lief to one shipper or one locality because others are also entitled
to relief.

Milburn Wagon Co. v. Lake Shore & Michigan South-
ern Ry. et al., 22 I. C. C., 93-100.

Indianapolis Freight Bureau v. C. C. C. & St. L.,
et al., 16 I. C. C., 56-71.

New Orleans Board of Trade v. L. & N. R., et al.,

23 I. C. C., 429-431.

The development of an equitable rate structure in this coun-
try has been a gradual process, extending relief where needed
as rapidly as the facts could be established in a reasonable and
proper manner before the tribunal having jurisdiction.

CONCLUSIONS.

In view of all the evidence before us, we find and conclude as
follows:

1. The class rates at issue from Denver and Pueblo should
equalize at substantially the same distance from either city.

2. Where the traffic moves through both cities, the differ-
ences in the rates of Denver over Pueblo (where Pueblo has the
shorter haul) and of Pueblo over Denver (where Denver has the
shorter haul) should be substantially the same for similar hauls.

3. We find the Clark Scale, as herein defined, plus 15 per
cent, to be a reasonable maximum scale of freight rates on class
traffic via the defendant carriers between Denver, also Pueblo,
and stations known as Colorado common points; namely, Denver,
Colorado Springs, Pueblo, Walsenburg, Trinidad and points in-
termediate at issue in this case.

4. We find that a reasonable maximum scale of freight rates

on first class traffic from Pueblo to points north of Denver on the
Colorado & Southern Railway shall be the present rates from
Denver on first class to the said points, plus the amounts by
which the Denver rates exceed the Pueblo rates for similar
lengths of haul to points in the Arkansas Valley located on the
Atchison, Topeka & Santa Fe Railway. The rates on the lower
classes from Pueblo to each of the said points on the Colorado &
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Southern Railway shall be constructed by applying the same

percentages to the said first class rates from Pueblo as represents

the present relationship between the corresponding classes from

Denver to the same points on the Colorado & Southern Railway.

5. We find that a reasonable maximum scale of first class

freight rates on Colorado intrastate traffic, subject to the juris-

diction of this Commission, from Pueblo to points on the Denver

& Rio Grande Western Railroad and on the Atchison, Topeka &

Santa Fe Railway west and southwest of Pueblo, so far as the

same has not been specifically covered above, shall be the con-

current first class rates from Denver less the Denver-Pueblo

first class differentials, as stated in the following table, corre-

sponding to the distances the said points are from Pueblo.

Spread between Denver and Pueblo rates on first class (de-

scribed in this decision on the "Pueblo-Denver 1st class differ-

entials") :

Differ-

Distance from entials in

Pueblo (Distances cents per

are inclusive) 100 lbs.

Distance

from

Pueblo

(miles)

Differ-

entials in

cents per

100 lbs.

Distance

from
Pueblo

(miles)

Differ-

entials

in cents

per

100 lbs.

Less than 10 miles 42 120 to 129 30 240 to 249 16

10 to 19 miles 41 130 to 139 29 250 to 259 14%

20 to 29 miles 40 140 to 149 28 260 to 269 13

30 to 39 miles 39 150 to 159 27 270 to 279 11%

40 to 49 miles 38 160 to 169 26 280 to 289 10

50 to 59 miles 37 170 to 179 25 290 to 299

60 to 69 miles 36 180 to 189 24 300 to 309 7

70 to 79 miles 35 190 to 199 23 310 to 319

80 to 89 miles 34 200 to 209 22 320 to 329 4

90 to 99 miles 33 210 to 219 20% 330 miles 0

100 to 109 miles 32 220 to 229 19

110 to 119 miles 31 230 to 239 17%

This scale adopts the spread, using the Clark Scale plus 15

per cent, for hauls up to ten miles; and the rates will equalize

at three hundred thirty-three miles from Pueblo.

The rates in the lower classes from Pueblo to each of the said

points west and southwest of Pueblo shall be constructed by ap-

plying the same percentages to the aforesaid first class rates

from Pueblo, as represents the concurrent relationships between

the corresponding class traffic from Denver to the same points.
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In complying with the requirements of this section the carriers
may reduce the rates from Pueblo sufficient to produce the re-
quired spread between the rates from Pueblo and Denver, or the
carriers may advance the Denver rates in part and reduce the
Pueblo rates sufficient to produce the requisite spread; on the
condition, however, that there shall be no substantial increase

in the revenues, in the aggregate, derived from the Denver and

Pueblo traffic due to the said rate changes. This proviso clause

is added so as to permit the carriers, if they so desire, to protect
their existing revenues in the southwest, where the cost of con-

struction and operation is heavy. Nothing herein shall be in-

terpreted as passing upon the adequacy or inadequacy of rail-

road revenues as a whole in Colorado.

6. In the construction of the rates from Pueblo, as described

in the preceding paragraphs, numbers 1 to 5 inclusive, in all

cases the carriers shall observe the combinations of locals as
maxima; the carriers shall also observe the interstate rates to
more distant points on the same lines of railroad to the west
and south as maxima for intermediate stations; and the carriers
shall be permitted to meet short line competition at any point
where two or more lines may meet; provided, however, that the
full Pueblo-Denver differentials as herein prescribed shall be
observed, except as the same may be modified by the said maxima
or the meeting of short line competition as herein authorized.
The rates herein prescribed from Denver and Pueblo shall also

apply in the opposite direction, to Denver and Pueblo, respec-

tively.

This case involves the rates to and from Pueblo and Denver

only, but the record indicates that there are other injustices of

like character affecting certain other cities. This has been shown

especially as to Colorado Springs, the business men of which in-

tervened in the casP. We will expect the Colorado railway com-

panies to revise their rates affecting Colorado Springs in har-

mony with the same basic principles which we have found ap-

plicable to the rates to and from the City of Pueblo. We shall

not announce a final decision at this time affecting Colorado

Springs but, in view of the fact that Colorado Springs has ap-
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pealed to this Commission, unless the carriers voluntarily revise

the said rates within a reasonable time, this Commission, on its

own initiative, will set the matter down for hearing and ap-
propriate order in the premises.

ORDER.

IT IS THEREFORE ORDERED By the Commission that the de-
fendants are hereby ordered to revise their tariffs in conformity
with the conclusions and findings herein within thirty days of
the date hereof.

[December 5, 1923.]

Halderman, Chairman: The above case was heard at the City
Hall in Pueblo in the month of July, 1922. After the same had
been transcribed the parties to it filed briefs in support of their
respective contentions. Thereafter, and in and about December,
1922, the case was assigned to Mr. Commissioner Lannon to pre-
pare a tentative decision and order. In June, 1923, such tenta-
tive decision and order was handed to me by Commissioner Lan-
non, and after carefully and painstakingly reading and consid-
ering the same I was unable to concur, and so advised. At that
time Mr. Commissioner Scott was ill and confined to his home,
and upon the urgent request of Mr. Frank S. Hoag and Mr. R.
L. Ellis, as representatives of the complainant, I was importuned
to prepare a tentative decision and order along such lines as I
deemed fair and just under the evidence submitted. I did so,
and shortly after July 4, 1923, I caused to be delivered to Mr.
Commissioner Scott a copy of the Lannon order and my order,
with the understanding that Mr. Commissioner Scott, upon fur-
ther consideration of the Commission, should sign whichever of
the orders he so desired.

The occasion of haste seemed thereby to be dispelled, or at any
rate I heard nothing further of it until the morning of Novem-
ber 21, 1923, when I was advised by the Denver morning papers
that the Lannon decision and order, so called, had been issued
and served on the afternoon of November 20, 1923.

As above indicated, I had no knowledge nor notice of the is-
suance of this decision and order, important as it is to the busi-
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ness interests of this state and to the consuming public, until I

read of it in the Denver morning papers of November 21; other-

wise, and had I been accorded the usual courtesy, I would have

appended a short dissent to the original order instead of being

compelled to send this dissent by separate mail, and some days

later.

I have no greater sympathy with the justness or correctness

of the decision and order issued by the majority of this Commis-

sion, as above stated, now than I had in June, 1923. I deem it

to be wrong in principle, unjust and discriminatory, and will not

remedy the wrongs that have heretofore existed in the class rates

from the principal cities involved in this proceeding.

Lack of time prevents a further discussion of the basis upon

which I dissent from the majority decision if this dissent shall

be promulgated within a reasonable time from the issuance and

service of the majority order. At some future time it is my ex-

pectation to set forth more in detail and at length the reasons

that have appealed to my intelligence as the ground of my in-

ability to concur in the majority opinion, had I been given the

opportunity so to do.
[December 19, 1923.]

Appearances: Mr. Clifford Thorne for the Complainant, The

Pueblo Commerce Club; Mr. E. N. Clark, Mr. J. H. Gallaher

and Mr. George Williams for The Denver & Rio Grande Western

Railroad Company, Defendant; Mr. J. Q. Dier and Mr. J. E.

Buckingham for The Colorado & Southern Railway Company;

Mr. EH H. Ellis and Mr. R. G. Merrick for The Atchison,

Topeka & Santa Fe Railway Company, Defendant; Mr. Harry

Dickinson for the Intervener, The Transportation Bureau of

The Denver Civic & Commercial Association; Mr. E. E. Jackson,

Intervener for The Chamber of Commerce of Colorado Springs,

Colorado.

SUPPLEMENTAL TO DECISION NO. 660.

By the Commission: The Commission's order, upon applica-

tion by one of the defendants, The Denver & Rio Grande West-
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ern Railroad Company, and by consent of the complainant, The

Pueblo Commerce Club, is hereby modified without rehearing

as follows:

In paragraph five (5) of "Conclusions" of the original order

the following sentence is hereby added to and made part thereof:

"The application of the differentials prescribed in this para-
graph need not be maintained on the line of The Denver & Rio
Grande Western Railroad Company at the stations of Olathe,
Grand Junction and intermediate points, and at points on the
North Fork Branch from Delta to Somerset, inclusive."

Paragraph six (6) of "Conclusions" in original order is
hereby amended by the addition of the following sentence:

"Where the application of the prescribed differential results
in lower rates to farther distant points on the same line the car-
riers may observe rates at the intermediate points as maxima to
such farther distant points."

Defendants herein will be authorized and required to estab-
lish revised schedule in accordance with conclusions herein and

to make said schedule effective contemporaneously with the ef-
fective date of the original order in this case.

Owing to showing made by defendants herein, it is hereby or-
dered that the effective date of the original order in this case
is hereby extended to January 20, 1924.

By the Commission: The Commission's order, upon applica-
tion by one of the defendants, The Colorado & Southern Railway
Company, in order to avoid any long and short haul complica-
tions that might arise in carrying out the original order pertain-
ing to rates to points on this line north of Denver, Colorado, is
hereby modified without rehearing as follows:

In paragraph four (4) of "Conclusions" of original order, in
lieu of first-class rates from Pueblo to points north of Denver
on The Colorado & Southern Railway, as prescribed in this para-
graph, first-class rates shall be as follows:
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Rates in cents
From Pueblo, Colorado, to per 100 pounds

Utah Junction to Semper, inc  85

Standley Lake Spur to Burns Jct., inc.  87

Coalton to Burke's Spur, inc  89

Inland Oil Ref. Spur,
Lakeside, Goodview.  91

Superior and Monarch  89

Marshall   91

State University to Loomis, inc  93

Niwot to Minion, inc.  95

Longmont and Boettcher's  96

Morey to Berthoud, inc   98

Campion to Greeley, inc   99

Glover   99

La Porte to Roberts Spur, inc.  101

Ingleside and Limrock.  104

Plummers to Wellington, inc.  101

Waverly to Bulger, inc.  104

Claybank to Crouse, Inc  107

Rates on lower classes from Pueblo to each of said points on

The Colorado & Southern Railway shall be constructed as pro-

vided for in the original order.

Both the defendant and the complainant concur in this modi-

fication.

Defendants herein are hereby authorized and required to estab-

lish revised schedule in accordance with our conclusions herein

and to make said schedule effective January 20, 1924, as hereto-

fore provided.

Panuary 16, 19241

Appearances: Mr. Clifford Thorne for the Complainant, The

Pueblo Commerce Club; Mr. E. N. Clark, Mr. J. H. Gallaher

and Mr. George Williams for The Denver & Rio Grande West-

ern Railroad Company, Defendant; Mr. J. Q. Dier and Mr. J. E.

Buckingham for The Colorado & Southern Railway Company;

Mr. EH H. Ellis and Mr. R. G. Merrick for The Atchison, To-

peka & Santa Fe Railway Company, Defendant; Mr. Harry

Dickinson for the Intervener, The Transportation Bureau of



PUBLIC UTILITIES COMMISSION OF COLORADO 513

The Denver Civic & Commercial Association; Mr. E. E. Jack-

son, Intervener for The Chamber of Commerce of Colorado

Springs, Colorado.

SUPPLEMENTAL TO DECISION NO. 660.

By the Commission: The Commission's order of November 20,

1923, upon application by one of the defendants, namely, The

Colorado & Southern Railway Company, and by consent of the

complainant, The Pueblo Commerce Club, is hereby further sup-

plemented and modified without rehearing. Owing to the com-

petitive conditions and peculiar adjustment of rates north of

Denver on the Colorado & Southern Railway, the Commission

has found it expedient to name all the class rates from Pueblo to

all points north of Denver on said line affected by our original

order rather than a specific basis for arriving at the rates.

By agreement between the complainant and The Colorado &

Southern Railway Company, class rates from Pueblo to points

north of Denver on the Colorado & Southern Railway shall be

as follows, to-wit:



PROM PUEBLO

TO 1 2 3 4 5 A IS C D E

Utah Junction to Semper, inc 81 68% 57% 48% 43 40% 28 24 20% 17

Standley Lake to Burns Jet., inc. 81 68% 57% 48% 43 40% 28 24 20% 17

Coalton to Lafayette, inc 81 68% 57% 48% 44% 40% 29% 24% 21 18%

Burke's Spur, Inland Oil Ref. Spur, Lakeside and
Goodview  81 68% 57% 48% 44% 40% 29% 24% 21 18%

Superior to Marshall, inc. 81 68% 57% 48% 44% 40% 29% 24% 21 18%

State University and Boulder 81 68% 57% 48% 44% 40% 30% 26 23 20%
Ara to Downer, inc. 85 70 57% 48% 45% 40% 33% 27% 23 20%

Minion to Highlands, inc 88 71% 59% 48% 45% 40% 35 29% 24% 21

Fife to Thompson, inc 93 76 62% 50% 47% 44% 38% 30% 26 22%

Loveland  94 78 64 52 50 48% 39% 30% 27% 22%

Rist and Wild's Spur, inc. 96 79 65% 53% 50 48% 39% 30% 27% 22%

Neville Spur to McClellands, inc. 97 81 67 53% 50 48% 39% 30% 27% 22%

Drakes and Fort Collins to Greeley, inc  100% 85 73 55 53% 52 43 33% 30% 22%

Glover to Bellevue, inc 100% 85 73 55 53% 52 43 33% 30% 22%

Grave's Spur to Roberts Spur, inc  106 91% 79 58% 57% 66 43 33% 30% 22%

Ingleside and Limrock 106 91% 79 58% 57% 55 43 33% 30% 22%
Plummers to Woods, inc 100% 85 73 55 53% 52 43 33% 30% 22%
Kluver to Wellington, inc 100% 86 73 55 53% 52 43 33% 30% 22%
Waverly  109% 94 79 58% 57% 56% 44% 35 32% 22%
Dixon  106 91% 79 58% 57% 55 43 33% 30% 22%
Grave1ton to Bulger 109% 94 79 58% 57% 61 44% 35 32% 22%
Claybank to Crouse  109% 94 79 65% 57% 61 44% 35 32% 22%
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In conformity with our findings herein, paragraph four (4)

of the "Conclusions" in our original order dated November 20,

1923, is hereby made void. The rates named above shall become

effective in lieu thereof, and The Colorado & Southern Railway

Company is hereby authorized and required to establish and put

into effect said rates and to make such schedule effective January

20, 1924, as heretofore provided.

[December 19, 1923.]

SUPPLEMENTAL ORDER.

By the Commission: The Commission's order, upon applica-

tion by one of the defendants, The Denver & Rio Grande West-

ern Railroad Company, and by consent of the complainant, The

Pueblo Commerce Club, is hereby modified without rehearing as

follows:

In paragraph five (5) of "Conclusions" of the original order

the following sentence is hereby added to and made part thereof:

"The application of the differentials prescribed in this para-

graph need not be maintained on the line of The Denver & Rio

Grande Western Railroad Company at the stations of Olathe,

Grand Junction and intermediate points, and at points on the
North Fork Branch from Delta to Somerset, inclusive."

Paragraph six (6) of "Conclusions" in original order is here-
by amended by the addition of the following sentence:

"Where the application of the prescribed differential results
in lower rates to farther distant points on the same line the car-
riers may observe rates at the intermediate points as maxima to

such farther distant points."

Defendants herein will be authorized and required to estab-

lish revised schedule in accordance with conclusions herein and

to make said schedule effective contemporaneously with the effec-

tive date of the original order in this case.

Owing to showing made by defendants herein, it is hereby
ordered that the effective date of the original order in this ease
is hereby extended to January 20, 1924.

_AL—
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THE NUCKOLLS PACKING COMPANY

V.

THE ATCHISON, TOPEKA & SANTA FE, et al.

[Case No. 266. Decision No. 678.]

Rates—Interstate and intrastate classification of barrels—Identical

rates on hauls varying 387 and 391 miles—Discrimination.

1. Unwarranted discrimination results from classifying bar-

rels moving intrastate as 4th class, and interstate as Class D, and

charging same rate to a Colorado point as to points 387 and 391

miles beyond.

Rates--IInfair classification—Consideration by railroad committee—

Delay in correction by Commission.

2. That the Western Trunk Line Committee has recom-

mended a cancellation of Class D rating and the substitution of

fourth class rating is no ground for not removing discrimination

now resulting from application of former to interstate and the

latter to intrastate shipments.

[March 4, 1924.]

Appearances: R. L. Ellis, Esq., of Pueblo, Colorado, for Com-
plainant and Intervener, the Pueblo Commerce Club; J. A. Gal-
laher and W. M. Carey for Defendants, The Denver & Rio
Grande Western Railroad Company and The Denver & Rio

Grande Railroad Company, Alexander R. Baldwin, Receiver;

EH H. Ellis for Defendant, The Atchison, Topeka & Santa Fe

Railway Company.

STATEMENT.

By the Commission: Complainant, a corporation, by com-

plaint filed March 10, 1923, alleges that the rate charged on

wooden barrels in carload lots, applying between Denver, Colo-

rado, and Pueblo, Colorado, on June 20, 1921, and subsequent to
that date was and is unreasonable and unjustly discriminatory.

The Commission is asked to award reparation on one carload

of barrels which moved from Denver to Pueblo, Colorado, in

June, 1921, and to prescribe a just and reasonable rate for the

future.

• The shipment, which originated at Denver, Colorado, on June

20, 1921, weighed 27,100 pounds, and charges were collected at
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the applicable fourth class rate of 50% cents per one hundred

pounds.

At the time of movement of shipment complained of the appli-

cable rate on wooden barrels in carload lots in territory adjacent

and to the east of Pueblo, Denver, Colorado Springs and Trini-

dad, and also eastward from these points as far as the Michigan

and Indiana state line, was the class "D" rate, minimum 14,000

pounds. Class "D" rate also applied on the line of The Colo-

rado & Southern Railway between all stations Denver and north,

and on the line of The Colorado & Southern Railway in Wyo-

ming. The following table taken from complainant's exhibit

compares the rates charged with rates on the same commodity

with distances approximately equal to that between Denver and

Pueblo:

/111111111.--



RATES ON WOODEN BARRELS IN CARLOAD LOTS

Rates in Cents Per Cwt.

FROM TO Route Miles
Rate

6-20-21
Present
Rate

Rate Claimed
Reasonable

6-20-21 Present

Class Rates
in Effect
at Present
4th D.

Denver, Colo Pueblo, Colo D&RGW 119 *50% *45% 19 17 45% 17
Denver, Colo Pueblo, Colo. C&S  117 *50% *45% 19 17 45% 17
Denver, Colo Pueblo, Colo. AT&SF 117 *50% •45% 19 17 45% 17
Denver, Colo Cheyenne, Wyo C&S  120 t22% t20% 45% 20%
Denver, Colo Flagler, Colo CRI&P 123 '1'25% t23 39% 23
Denver, Colo Otis, Colo CB&Q 126 t27% t24% 41% 24%
Denver, Colo Aroya, Colo Un. Pac... 122 t23% 1'21 39% 21
Pueblo, Colo Morse, Colo AT&SF ... 122 '1'25% t28 52 23
Pueblo, Colo Diston, Colo Mo. Pac... 118 t26% t24 47% 24
Colorado Springs, Colo Seibert, Colo  CRI&P ... 123 t27% t24% 44% 24%
Trinidad, Colo  Caddoa, Colo AT&SF ... 126 t26% 1'23 55 23

*4th class rates, minimum 12,000 lbs.
tClass D rates, minimum 14,000 lbs.

I-A
00

d
o
 S
N
O
I
S
I
D
a
a
 d
O
 S
I
I
I
0
c
1
1
1
1
 



PUBLIC UTILITIES COMMISSION OF COLORADO 519

Complainant also shows the following comparisons:

Rate in Ton Mile

Effect Earnings

FROM TO Route Miles 6-20-21 in Cents

Denver, Cob.. .Pueblo, Colo D&RGW.. 119 50' 8.48

Denver, Cob... .Pueblo, Colo D&RGW..

Denver, Colo....Hutchinson, Kans D&RGW..
AT&SF . .

Denver, Colo.. . . Osage City, Kans  D&RGW..
Mo. Pac

119

f506

510

*19

50%

50%

3.2

2.0

1.98
*Rate claimed reasonable.

fShipments are hauled 119 miles to Pueblo on the D. 8z R. G. W.
and turned over to A. T. & S. F. Ry. or Missouri Pacific R. R. and
then hauled 387 to 391 miles farther at the same rate as charged to
Pueblo.

The above comparison is significant for the reason that ship-
ments to Osage City and Hutchinson, Kansas, which complain-
ant shows are 391 and 387 miles, respectively, east from Pueblo
on the lines of the Missouri Pacific and Atchison, Topeka &

Santa Fe, pass directly through Pueblo, and yet the shippers at

Pueblo are charged the same rates as those at the farther distant

points.

While comparisons between local rates and earnings on pro-

portions of through rates are not conclusive, yet they cannot be
ignored when the disparity is so great as shown in this case.

On a shipment of barrels from Denver to Hutchinson, Kansas,
the division of revenue between the carriers is on the following
basis: Denver & Rio Grande Western Railroad, 22%; Atchison,
Topeka & Santa Fe Railway, 78%. Thus on a shipment from

Denver, Colorado, to Hutchinson, Kansas, of the same weight as

that which complainant shipped, the total revenue would be
$136.85. Of this amount the Denver & Rio Grande Western

would receive only $30.11 and the Atchison, Topeka & Santa Fe
$106.73, while of the revenue on the shipment moving from Den-
ver to Pueblo only, the Denver & Rio Grande Western received
$136.85. Putting it another way, the Denver & Rio Grande
Western for the citizen of Kansas puts his shipment in the "D"
classification and hauls it to Pueblo for $30.11, and for The
Nuckolls Packing Company of Pueblo the shipment moving over
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the same rails by the same company is put in as fourth class and
the Denver & Rio Grande Western collects for the identical serv-
ice more than four times as much as is charged the Kansan for

the same haul between Denver and Pueblo. This, of course, is

an unwarranted discrimination against a Colorado industry.

A glance at one of the foregoing tables will show quite clearly

the discriminatory features of the haul over the Colorado &

Southern south to Pueblo as against the haul north to Cheyenne.

In both instances the mileage is almost the same. To Cheyenne

this company had barrels in class "D" June 6, 1921, and the

rate was 22.5 cents per cwt. This same company shipping the

same article to Pueblo, 117 miles, put barrels in as fourth class

and charged a rate of 50% cents per cwt.

Complainant alleged in its complaint, and defendant has ad-

mitted in its reply, that the rates cited from Denver, Colorado,

to Hutchinson, Kansas, are a typical comparison between rates

on wooden barrels in carload lots applying eastward from Den-

ver to points in Kansas, Nebraska and Wyoming.

The record shows that generally in the middle western terri-

tory east of the Rockies barrels move on the class "D" rate.

For instance, from South Omaha to Sioux City the rate is the

class "D" rate of 11 cents, and from Omaha to Albert Lea the

class "D" rate of 28 cents is applicable, and it is not denied

that class "D" rate is applicable generally in this territory.

Defendants, however, rely greatly upon the fact that the West-

ern Trunk Line Committee has recommended the cancellation of

the class "D" rate and special commodity rates and the substi-

tution of the fourth class rate in lieu thereof in this territory;

but before such cancellation can be made it is necessary to get

permission from the Interstate Commerce Commission and the

state commissions having authority over the rates in this terri-

tory. So far as the record discloses, no such application has yet

been made. On the other hand, a similar application made to

the Interstate Commerce Commission by the Atlantic Coast Line

Railroad Company in cancellation of Interstate Classification

Rating on empty wooden barrels, 85 I. C. C. 154, for permission

to advance the rates from class "K" to the fourth class rating
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on interstate shipments of empty wooden barrels from South
Carolina points, was denied, and the class "K" rates were left
in effect.

The defendant in the cited case relied upon much the same
character of evidence as is relied upon by defendants in this
ease.

It is the contention of defendants that the class "D" rating
is too low for application on wooden barrels. However, in view
of the fact that the class "D" rate is so generally in effect in the
territory adjacent to Pueblo and Denver, and in the middle
western territory, we think the rate between Denver and Pueblo
should not have been higher than the class "D" rate, minimum
14,000 pounds.

We find that under present conditions the rates on wooden
barrels in carload lots between Denver and Pueblo should not
exceed the class "D" rates, minimum 14,000 pounds; and we
further find that complainant made shipment in June, 1921, as
described, and paid and bore the fourth class charges thereon,
and that charges on this shipment were excessive, unjust and
discriminatory and should be adjusted on the basis of the class
"D" rate in effect June 20, 1921.

ORDER.

IT Is THEREFORE ORDERED, That the defendants are hereby
ordered to revise their tariffs in conformity with findings herein
and place empty wooden barrels in their "D" classification of
freight rates within fifteen days hereof.

IT IS FURTHER ORDERED, That the interested defendants make
reparation from 501/2 cents charged per cwt. down to 19 cents
per cwt., as would have been the case had the shipment moved
under the "D" classification, and this shall be done within thirty
days of the date hereof.
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HOMER DELL CROW
V.

THE ATCHISON, TOPEKA & SANTA FE RY. CO., et al.

[Case No. 269. Decision No. 681.]

Rates—Emigrant car—One calf in excess—Three thousand pounds

basis.

Requirement that shipper pay on a basis of 3,000 pounds for

one calf, weighing 250 pounds, in excess of the number of live-

stock allowed in an emigrant car, is not only inconsistent but

extortionate as well.

[March 20, 1924.]

Appearances: For Complainant, R. L. Ellis, Pueblo, Colo-

rado; for Defendant, The Atchison, Topeka & Santa Fe Railway

Company, EH H. Ellis; for Defendants, The Denver & Rio

Grande Western Railroad Company and The San Luis Central

Railroad Company, J. A. Gallaher.

STATEMENT.

By the Commission: Complainant's complaint herein was

filed with this Commission June 9, 1923. This matter was set

down for hearing and was heard at the Hearing Room of the

Commission, 305 State Office Building, Denver, Colorado, on

Tuesday, January 8, 1924, at 10:30 A. M.

Complainant alleges that the freight charges on one three days

old calf shipped with a carload of emigrant movables were un-

reasonable, and we are asked to award reparation and establish

reasonable rules in such matters for the future.

The shipment of emigrant movables weighed 26,170 pounds.

For the three days old calf charges were assessed based on a

minimum weight of 3,000 pounds. There being no through rate

from Rocky 'Ford, Colorado, to Center, Colorado, the local car-

load rate on the emigrant movables from Rocky Ford to Pueblo

of 21 cents per cwt., 421/2 cents per cwt. from Pueblo to Monte

Vista, and seven cents per cwt. from Monte Vista to Center was

assessed. The rate assessed on the calf was the less than carload

rate of 55 cents per cwt. from Rocky Ford to Pueblo, $1.48 per

cwt. from Pueblo to Monte Vista, and 11 cents per cwt. from

Monte Vista to Center.
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By reason of the fact that the less than carload rate and a
minimum of 3,000 pounds was assessed on the calf, the charges
on the calf were equal to more than one-third of the charges on
the carload rated as emigrant movables.
Under the carriers' tariffs the less than carload rate is applica-

ble on the one calf for the reason that their tariffs provide that
only ten head of live stock may be shipped in a carload of emi-
grant movables at the emigrant movable rate, and there were
eleven head of live stock in the car.

In the complaint, complainant asks that the entire shipment of
emigrant movables, including the one calf, be rated at the emi-
grant movable rate; and that in no event should the charges
assessed have been higher than the charges on the carload of
emigrant movables excluding the calf, plus the less than carload
freight charges on the calf based on the actual or estimated
weight of 250 pounds.

At the hearing complainant made no showing regarding his
first contention, but contented himself upon a showing that the
charges on the calf should have been based on the actual weight
at the less than carload rate.

The record indicates that under the applicable tariff, charges
on the calf should have been based on the actual or estimated
weight from Rocky Ford to Pueblo, instead of on the minimum
weight of 3,000 pounds. Thus the shipment was overcharged
$15.12, as The Atchison, Topeka & Santa Fe tariffs permit the
use of the actual or estimated weight on the calf as a basis for
the freight charges. This provision also applies on emigrant
movables when moving in the territory east of Pueblo and in
Kansas up to the Missouri River, and also in the state of Ne-
braska.

Defendants contend that very liberal concessions have been
granted intending settlers, and that the line of demarcation
must be drawn somewhere as to the number of head of live stock
that would be permitted to be shipped as emigrant movables.
This limit was set at ten head, and had complainant picked out
one cow as excess over the allowed ten head of live stock per-
mitted to be shipped as emigrant movables, the charges on the
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cow would have been based on a minimum of 3,000 pounds, the

same as on the calf; and that considering the calf as part of

the emigrant movables and the one cow as the excess, the appli-

cation of 3,000 pounds would not be out of line. But, neverthe-

less, regarding this last contention, the fact remains that the

cows and other live stock were permitted under the tariff to

move at the carload rate, and that the calf was the only portion

of the shipment not allowed to move at the carload rating, and

it is, therefore, the charges on the one calf that we must consider.

It seems reasonable on the record before us that the carriers

should limit the number of head of live stock to be shipped as

emigrant movables and make reasonable provision for different

charges for live stock shipped in excess of the number allowed.

and complainant does not take exception to such a rule. Com-

plainant, does, however, take exception to the use of a minimum

weight of 3,000 pounds on the excess head instead of the actual

weight.

Defendant's witness admitted that the shipping of a calf

with a car of emigrant movables was different than when ship-

ping it as a less than carload shipment over their platform. He

stated that the reason less than carload charges on a calf are

based on minimum weight of 3,000 pounds instead of the actual

weight is because the railroad company has to look after the calf

when shipped over the platform, but he also stated they do not

have to look after it when shipped with a carload of emigrant

movables.

While the calf was in excess of the number of head of live

stock permitted to be shipped as part of a carload of emigrant

movables, it was shipped in the same car and as a part of the

same shipment, and it would appear that the charges on the calf

were unreasonable compared to the charges on the other portion

of the shipment. The practice of basing charges nn excess live

stock when shipped with a carload of emigrant movables at the

actual weight, instead of a minimum weight, is recognized by

other carriers in a large territory, and is more in conformity

with what would be considered just and reasonable rates.

The carriers for years have very wisely and consistently urged
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and advocated the loading of cars to capacity, as a means of
economy and for conserving equipment.
For this shipment Denver & Rio Grande car No. 62,620 was

used. This car has a capacity of 80,000 pounds. Including the
ealf at 250 pounds, the total load amounted to only 26,420
pounds, or less than one-third the capacity of the car. On the
basis of 250 pounds, moving at the rate provided for emigrant
movables, the calf shipment would have amounted to $5.36. In-
stead of the latter amount, however, the complainant was com-
pelled to pay the first class less than carload rate on 3,000
pounds, which amounted to $64.20 for the calf. Here, of course,
is a plain case of heavily penalizing a shipper, not for overload-
ing, but because he has exceeded the ten head of live stock al-
lowed by some of the railroads' rules which, of course, is not only
inconsistent but extortionate as well.

Charges such as resulted in this ease from the present rule in
effect on The Denver & Rio Grande Western and The San Luis
Central railroads restrict the heavier loading of cars of emi-
grant movables to the detriment of both the shipper and car-
rier, for while there is no evidence in the record to bear out the
statement, it is apparent that the charges assessed on the calf
are far in excess of its value.
We find that the charges assessed on the calf by The Denver

& Rio Grande Western Railroad Company and The San Luis
Central Railroad Company were unreasonable and in violation
of Sections 13 and 18 of the Colorado Public Utilities Act, to the
extent that they exceeded the less than carload rate at the actual
or estimated weight of 250 pounds; that complainant paid and
bore the charges thereon, and has been damaged thereby in the
amount of the difference between the charges paid and those
which would have accrued by the use of the actual or estimated
weight of 250 pounds; and that the complainant is entitled to
reparation with interest.

It appears that shipment was overcharged on the movement
between Rocky Ford and Pueblo, and it is expected that the de-
fendant, The Atchison, Topeka & Santa Fe Railway Company,
will make prompt refund of the overcharge.
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ORDER.

IT Is THEREFORE ORDERED by the Commission, that the defend-
ants, according as they may be interested, are hereby ordered to
make reparation to complainant in conformity with the conclu-
sions and findings herein within thirty days of the date hereof.
IT IS FURTHER ORDERED, That the defendants herein, The Den-

ver & Rio Grande Western and The San Luis Central railroads,
shall make provision in their tariffs to the effect that charges on
excess live stock in carload lots of emigrant movables shall be
based on the actual weight instead of a minimum weight, and

that shall be done on or before fifteen days of the date hereof.

THE DENVER GAS & ELECTRIC LIGHT COMPANY

V.
THE COLORADO & SOUTHERN RAILWAY COMPANY,

et al.

[Cases 215 to 228, inclusive. Decision No. 697.]

Commissions—Jurisdiction—Constitutional questions.
1. Since the Commission has not been and cannot be vested

with judicial power, it cannot pass on the constitutionality of a
statute.

Statutes--Limhation—Claims arising after and before passage of
Public Utilities Act.

2. The statutory limitation period fixed in Sec. 56 (b) of the
Public Utilities Act, in which claims for reparation may be filed,

applies both to claims arising after July 11, 1913, the effective

date of the limitation provision, and those "that accrued prior to

July 11, 1913."

Statutes—Limitation—Six-year—Claims for reparation.
3. The six-year statutory provision, Sec. 6392, C. L. 1921, is

not applicable to claims for reparation.

Reparation—Commission—Jurisdiction—Charges collected in viola-
tion of Railroad Commission's order.

4. The Commission has no jurisdiction to award reparation
of excessive charges collected in violation of orders of the Rail-
road Commission fixing rates to be charged.

[May 14, 1924.]

Appearances: Albert L. Vogl and D. L. Webb, of Denver, for
complainants; E. E. Whitted and J. Q. Dier, of Denver, for
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defendants, The Colorado and Southern Railway Company and
Chicago, Burlington & Quincy Railroad Company; C. C. Dorsey
and E. G. Knowles, of Denver, for defendant, Union Pacific
Railroad Company.

STATEMENT.

By the Commission • The fourteen cases above numbered were
filed in February, 1921, some of them on February 16, others
on February 18, and the remainder on February 23 of that year.
Each of said cases involves a claim for alleged reparation on
account of shipments of coal by the various complainants from
what is designated the "Northern Coal Fields" to Denver dur-
ing the period from May 10, 1910, to November 26, 1914.
Upon the filing of each of said complaints, copies thereof were

served on the three defendant carriers, with the result that in
the following month, to-wit: March, 1921, each of said defendant
carriers filed a motion to dismiss said complaints for alleged
want of jurisdiction of the Commission to grant the relief asked;
also, contemporaneously with the filing of said motions, the car-
riers filed answers, in which the material allegations of com-
plainant's complaint were denied. Inasmuch, however, as the
controversy is determined by the Commission upon the motions
to dismiss, no further reference will be made to the allegations
of defendants' answers.
Upon the state of the record as above mentioned, the entire

matter was permitted to lie dormant until the month of August,
1923, when, at the request of counsel for complainants, the cases
were set for hearing on the motions to dismiss for November 1,
1923, at the Hearing Room of the Commission, 305 State Office
Building, Denver, Colorado, and due notice thereof given to all
parties. Subsequently, by stipulation of all parties in interest,
the hearing upon the motion to dismiss was continued from No-
vember 1 to Friday, November 9, 1923, at the same place, at
which time oral arguments on the motion were heard by the
Commission, and thereafter time was given for the filing of briefs
by the respective parties in support of their respective conten-
tions.

Briefs having long since been filed within the time specified,
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the decision of the controversy has been delayed through ad-

verse circumstances over which the Commission had no control;

but, in view of the fact of the length of time that has elapsed

since the accrual of the right of complainants to assert their al-

leged claims for reparation, and the length of time that elapsed

subsequent to their filing until the motion was called for hear-

ing, the Commission is tempted to observe that it has, under

these circumstances, moved with an equal degree of rapidity as

have the parties interested in the controversy.

In the discussion of the controversy involved in the above

cases, the complaint and motion in Case No. 215 will be briefly

stated that the gist of the matter may be understood, as it was

agreed, and was so understood by all parties, that whatever rul-

ing was made in one ease should apply to all, as the facts and

circumstances are substantially identical in all the above four-

teen cases insofar as any liability of the carriers to the various

complainants is concerned.

The complaints, after the allegation as to the corporate ca-

pacity of the various complainants and of the defendant carriers,

and an allegation as to their being engaged in the business of

common carriers by steam, and, as such, engaged in the transpor-

tation of lignite coal from mines located on their respective lines

in what is generally known as the "Northern Coal Fields" of

Colorado to Denver, and as such common carriers subject to

the laws of Colorado, and particularly the provisions of Chap-

ter 208, Session Laws of Colorado, 1907, Chapter 5, Session

Laws of Colorado, 1910, and Chapter 127 of the Session Laws of

Colorado, 1913, during such periods as the respective laws were

in force and effect, said laws creating the old Railroad Commis-

sion and subsequently repealing parts of that act and creating

the Public Utilities Commission under the Public Utilities Act,

and conferring powers on the Public Utilities Commission there-

tofore had by the Railroad Commission, except such as were

especially repealed by the latter act; then complainants allege

that for a long time prior to December 6, 1909, defendants de-

manded, charged and collected for the transportation of lignite

coal in carloads from said Northern Fields to Denver, 80 cents

•
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per ton for lump, 70 cents per ton for mine run, and 60 cents

per ton for slack coal; that on December 6, 1909, proceedings
were commenced by the Consumers League of Colorado before

the old State Railroad Commission attacking the aforesaid rates

of 80 cents, 70 cents and 60 cents then being charged for such
transportation, and in which said proceeding each of the de-
fendant carriers herein were named as defendants; that said
proceeding culminated in the finding by the State Railroad Com-
mission that said rates of 80 cents, 70 cents and 60 cents were
unjust, unreasonable, unlawful and excessive, and in said pro-
ceeding made its order requiring each of said defendant carriers
to cease and desist from collecting in excess of 55 cents, 50 cents
and 45 cents per ton, respectively, for the transportation of lump,
mine run and slack coal from said coal fields to Denver.

' It is further alleged, that on February 23, 1912, proceedings
were commenced in the name of Omar E. Garwood before the
State Railroad Commission similar to the aforesaid suit brought
by the Consumers League of Colorado, in which latter proceed-
ing defendants herein were made parties; and that in said latter
proceeding the State Railroad Commission affirmed the decision
above mentioned in the Consumers League case and again or-
dered and commanded the defendant carriers to cease and de-
sist from charging or collecting in excess of 55 cents, 50 cents and
45 cents per ton for the transportation of such coal as aforesaid.
Then it is alleged that the aforesaid orders of the State Rail-
road Commission were each sustained and affirmed by the Dis-
trict Court of. the City and County of Denver, and that during
the period covered by the order of the State Railroad Commis-
sion of Colorado, the General Assembly of this state enacted
Chapter 127 of the Session Laws of Colorado of 1913 (Public
Utilities Act), which provided that:

"All proceedings heretofore taken by the Railroad Commis-
sion are hereby ratified, approved, validified and confirmed."
' "All orders, decisions, rules and regulations hereto-

fore made or promulgated by the Railroad Commission shall con-
tinue in force and have the same effect as though they had been
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lawfully made, issued or promulgated under the provisions of
this (Public Utilities) Act."

Complainants further allege, in Case No. 215, substantially
the same allegations as contained in the other petitions, except
as to dates and amounts; that during all of the period covered
by shipments of coal from May 10, 1910, to and including No-
vember 26, 1914, the period in which the orders of the Railroad
Commission were in effect, establishing the reasonable rates as
being 55 cents, 50 cents and 45 cents per ton from said fields to
Denver, said defendant carriers refused to transport said lignite
coal in carload lots from said fields to Denver for said rates, but
demanded, charged and collected rates greatly in excess of the
aforesaid rates, to-wit: 80 cents for lump, 65 and 70 cents for
mine run and 60 cents for slack coal, whereby it is alleged that
complainants were required to pay in excess of the alleged law-
ful rate established by the Railroad Commission of Colorado the
difference between the rates hereinabove stated for such coal
as was transported from said fields to Denver between May 10,
1910, and November 26, 1914; and complainants pray in each
of said cases that the Commission enter its order whereby the
defendants shall be required to refund to the complainants the
difference, as may be determined by the freight bills, paid under
the higher rate and what should have been collected under the
alleged lawful rate, as being the amount of such overcharges
collected by defendants, together with interest thereon at the
rate of eight per cent per annum on each said overcharge from
the date of payment thereof.

As above indicated, the defendant carriers each filed motions
to dismiss in each of said causes, that is to say, the defendant
Colorado and Southern Railway Company in Cases Nos. 215,
219, 222, 227 and 228; defendant Chicago, Burlington & Quincy
Railroad Company in Cases Nos. 216, 218, 220, 224 and 226;
and defendant Union Pacific Railroad Company in Cases Nos.
217, 221, 223 and 225, which said motions are substantially iden-
tical and are upon the following grounds:

(a) That the Commission is without jurisdiction to hear or
determine any of said cases, for that the provisions of Section
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56 of the Public Utilities Act concerning allowance and recovery
of reparation are wholly invalid because in conflict with the pro-
visions of Article 2, Sections 23 and 25, of the Constitution of
Colorado, and Article 14, Section 1, of the amendments to the
Constitution of the United States.
(b) Because the claims, demands and causes of action sought

to be presented herein, and each thereof, are not claims, de-
mands and causes of action for reparation, but each and all of
them are, as appears upon the face of the complaints, claims, de-
mands and causes of action for alleged overcharges and not for
reparation as defined in Section 56 (a) of the Public Utilities
Act; and that, therefore, they present justiciable questions and
controversies of which the courts alone have jurisdiction, to be
tried and determined therein in accordance with the course of
the common law, and such jurisdiction is not and cannot be
vested in this Commission.

The second ground of the motion is that for the reasons set
forth in the first ground that the proceedings and complaints
filed herein be dismissed as to each and every claim, cause of
action and demand and item sought to be presented thereby,
save and except those which arose and accrued between May 10,
1912, and April 23, 1913.
The third ground of the motion to dismiss is for the reason

that in each and every claim and demand herein, as appears
upon the face of the complaints, said action or proceeding was
not commenced within six years next after said cause of action
accrued and, therefore, all thereof are barred, pursuant to the
provisions of Section 4061, R. S. 1908 (Sec. 6392, C. L. 1921).
The fourth ground of the motion to dismiss is based upon the

theory that the complaints were not filed with the Commission
within two years from the time when said causes of action or
either or any thereof accrued, or within two years from and after
the effective date of the Public Utilities Act; and, therefore,
each and all of said causes of action, claims and demands are
conclusively barred by the provisions of Section 56 (b) of the
Public Utilities Act (Sec. 2965 (b) C. L. 1921).
As to the alleged claims and demands which accrued after
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the effective date of the Public Utilities Act of 1913, to-wit:
July 11, 1913, the fifth ground of the motion to dismiss is based
upon the proposition that they are forever barred by the provi-

sions of Section 56 (b) of the Public Utilities Act (Sec. 2965
(b) C. L. 1921), as not having been filed with the Commission
within two years from the time when said causes of action or
either or any of them accrued, or within two years from and
after the effective date of the Public Utilities Act.

The first ground of the motion, to-wit, that the Commission
is without jurisdiction for the reason that the provisions of Sec-
tion 56 of the Public Utilities Act concerning allowance and re-
covery of reparation are invalid as being in conflict with the
provisions of certain sections of the state and federal constitu-
tions as hereinabove designated, will be briefly considered.

The Commission has invariably held that when matters of a
judicial nature, such as questions involving the constitutionality
of a statute are concerned, that it is without jurisdiction and
that such questions are beyond its power to determine. It must
be remembered that the Commission is purely an administrative
body—an agent of the legislature. It has not been and can not
be vested with judicial powers by the legislature as, under our
constitution, the powers of government are divided into three
distinct branches, to-wit, executive, legislative and judicial.
Article V of the state constitution prescribes the functions of the
legislative department of the state government, while Article
VI prescribes the judicial power. Any attempt, therefore, of the
legislature to confer judicial power upon its agent would be a
direct contravention of the constitutional provisions aforesaid.

Western Light & Power Co. v. City of Loveland, 5
Colo. P. U. C. 74-79; S. C., P. IT. R. 1918-B, 644-
650.

To the same effect are the decisions of numerous courts and
commissions.

Muller & Co. v. Pere Marquette Ry. Co., P. U. R.
1922-B, 422-429.

In re Central Indiana Gas Co., P. U. R. 1922-C, 29-35.
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The Public Service Commission of Nevada, in a very well rea-
soned and considered case before it, expresses this thought in
the following language:
"This Commission is a body created to administer and enforce

the laws and carry out the intent of the legislature. Regardless
of the individual opinions of the Commissioners as to the advis-
ability or justice of a law, the will of the people, as announced
by their representatives, the legislature, must, so far as this
Commission is concerned, be supreme. As we can not question
the wisdom of the law which we are required to administer, so
we can not question the power of the legislative department to
direct our course of procedure.
"It is the province of the judicial department of the state

to determine, inter alia, whether the legislature has overstepped
its constitutional powers. That question appears to be beyond
the power of an agency or the very legislature which passed the
bill."

To the same effect are the decisions of the following commis-
sions:

American Phosphorus Company v. York Haven W.
& P. Co., P. U. R. 1922-C, 515-518. (Pa.)

Re City of Rochester, P. U. R. 1922-E, 704. (N. Y.)
Re Jerome Union Stage Line, P. U. R. 1922-E, 850-

855. (Ariz.)

This Commission has heretofore given expression to its lack
of power to pass upon constitutional questions that may be raised
before it.

Farmers E. & P. Co. v. Ault, 5 Colo. P. U. C., 693-
696; P. U. R. 1919-E, 371.

To the same effect and illustrating the limitation of the pow-
ers of the Commission when constitutional questions are before
it, the Supreme Court of this state has given expression to the
principles herein announced:

Denver & S. P. Ry. Co. v. Englewood, 62 Colo., 229;
161 Pac. 151; 4 Colo. P. U. C. 197; P. U. R. 1916-E,
134.
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The third, fourth and fifth grounds of the motion to dismiss

are based upon the proposition that, as shown on the face of the

complaints, the recovery sought in the nature of reparation is

for overcharges made by defendant carriers in the transportation

of coal during the period from May, 1910, to November, 1914,

and that consequently the right of procedure of complainants

is barred by the six year limitation of the statute laws of this

state, being Section 6392, C. L. 1921; also because not filed with

the Commission within two years from the time said cause of

action accrued, or within two years from the effective date of

the Public Utilities Act, and is barred, therefore, by the provi-

sions of Section 56 (b) of the Public Utilities Act, Section 2965

(b) C. L. 1921; and further that as to the alleged claims and

demands which accrued after the effective date of the Public

Utilities Act of 1913, on to-wit: July 11, 1913, as to such claims

and demands they are forever barred by the provisions of said

Section 56 (b) of the Public Utilities Act, Section 2965 (b)

C. L. 1921.

It is conceded by complainants that the transportation service

involved between May, 1910, and November, 1914, included

movements of coal before July 11, 1913, and after that date,

and the Commission finds that to be a fact with every complain-

ant save as to complainants in Cases Nos. 223 and 227. In those

two cases all claims accrued subsequent to July 11, 1913, the

effective date of the Public Utilities Act. In the twelve other

cases part of the claims accrued before and part after .Tuly 11,

1913.

In the discussion of these pleas in bar it should be borne in

mind that the Act of 1913, by Section 69 thereof, expressly re-

pealed six sections of the Railroad Commission Act, being Chap-

ter 5, Laws of 1910, and in the adoption of the remainder of the

Railroad Commission Act this language is used:

"And the remaining sections of said Chapter 5, Laws of 1910,

where not in conflict with this Act are hereby expressly declared

to be and remain in full force and effect as if this Act had not

been passed."

Sections 56 (a) and (b) of the Act of 1913 are the sections
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in said Act which provide for the ordering of reparation when
complaint has been made to the Commission, and specifying the
time when such complaints shall be filed with the Commission,
which is within two years from the time the cause of action ac-
crues. There is no corresponding section in the Railroad Com-
mission Act, so that when the 1913 Act adopted the 1910 Act
with the provision above quoted, the 1910 Act remained in full
force and effect and all of its acts were ratified, approved and
confirmed; but by necessary implication and intendment, the
legislature applied the method of ascertainment and the time
within which claims for reparation should be filed as being
within two years from the time the cause of action accrues. It
would be absurd to impute any other or different construction
and intent, for one entitled to make claim for reparation under
the Act of 1913 must file with the Commission his claim within
two years, and that one who based his claim for reparation under
the 1910 Act is not so limited, merely because the 1910 Act
omitted such provisions. In other words, it would seem to be in
harmony with sound principles of reasoning that when the
legislature of 1913 adopted Sections 56 (a) and (b) it intended
that all persons who had claims against a utility entitling them
to reparation should file the same with the Commission within
two years from the time the cause of action accrues. This is
certainly true as to those claims for reparation accruing after
the effective date of the 1913 Act, to-wit: July 11, 1913; and
as to such claims the Commission finds that they are barred by
the provisions of Section 56 (b) as not having been filed within
two years from the time the cause of action accrued, as is shown
and appears upon the face of the complaints. As to those por-
tions of the claims that accrued prior to July 11, 1913, upon
reason and principle, such claims should be barred if not filed
within two years from the time of their accrual. In the instant
case, the complaints were filed in February, 1921, which is a
period of from seven to eleven years subsequent to the various
dates of accrual of complainants' causes of action, to-wit: from
May 10, 1910, to November 26, 1914; and it is not believed that
such a holding would be in violation of the retrospective limita-
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tions of our constitutional provisions inhibiting the enactment

of laws retroactive in character. And this is said after a careful

study and consideration of the Supreme Court ruling in the

Bonfils case, including the dissenting opinion therein of Mr.

Justice Denison, concurred in by Chief Justice Garrigues and

Mr. Justice Burke.

Bonfils, et cd., v. Public Utilities Commission, 67

Colo. 563-577; P. U. R. 1920-D, 961.

With reference to the third ground of the motion, that the

alleged causes of action are barred by the statute of limitation

provided by the laws of this state, Section 6392, C. L. 1921, as

not having been brought within six years from the time within

which the cause of action accrued, the Commission holds that to

be inapplicable to the cases under discussion under the terms

of the majority, opinion in the Bonfils case, supra..

As concerns the grounds of the motion as are set forth in sub-

division (b) of the first ground of the motion, that the Commis-

sion is without jurisdiction to hear and determine the matters

involved in each and all of the cases under discussion for the

reason that there is no administrative or legislative question in-

volved, and that each and all of such claims, demands and

causes of action are not such claims, demands or causes of action

as are properly made the subject of reparation but are such as

appear upon the face of the complaints as recovery sought for

overcharges, and present justiciable questions and controversies

over which this Commission has no jurisdiction, the same to be

tried and determined in a court of competent jurisdiction as

being in the nature of claims for damages, the Commission is of

the opinion that the point is well taken.

Stated tersely, the various complainants assert a claim against

the various defendants for an overcharge arising in the trans-

portation of coal in carloads from the Northern Coal Fields to

Denver between May 10, 1910, and November 26, 1914, and al-

leging that during said period certain orders of the old Railroad

Commission, as created by Chapter 5, Session Laws of 1910,

effective February 16, 1911, in what are designated the Con-

sumers League and Garwood cases, were in full force and effect,
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and that the Railroad Commission had established, after hearing

and investigation, rates of 55 cents, 50 cents and 45 cents re-

spectively, for such service from said fields to Denver; but that

in disobedience of that order the defendant carriers unlawfully

exacted, demanded and collected rates of 80 cents, 70 cents and

60 cents, respectively, for such service. The carriers admit the
exaction of such unlawful rates, but contend that as the action

was unlawful and that it is admitted by them it was unlawful,
the complainants' remedy is by a suit in court for the collection
of such unlawful charges.

Section 15 of the Railroad Commission Act provides that it
shall be the duty of the Commission whenever, after full hearing

upon a complaint made, the Railroad Commission shall be of the
opinion that any of the rates or charges complained of and de-
manded, charged or collected by any common carrier are unjust
or unreasonalbe or are unjustly discriminatory or unduly prefer-
ential or prejudicial, then it shall determine in what respects

such rates or charges are unjust, unreasonable, discriminatory,

preferential or prejudicial and make an order that the common

carrier shall cease and desist from such violations, and from

thereafter publishing, demanding or collecting such rate or

charge for transportation so determined to be unjust, and pro-

viding the just and reasonable rates for such service. The com-

parable statute in the Public Utilities Act is Section 56 (a),
which reads:

"When complaint has been made to the Commission concern-

ing a rate, fare, toll, rental or charge for any produdt or com-

modity furnished or service performed by any public utility,

and the Commission has found, after investigation, that the
public utility has charged an excessive or discriminatory amount

for such product, commodity or service, the Commission may

order that the public utility make due reparation to the com-

plainant therefor, with interest from the date of collection, pro-

vided no discrimination will result from such reparation."

It will be observed from the analogous sections of the Railroad

Act and the Public Utilities Act above cited, that this Commis-

sion nor the Railroad Commission had authority or jurisdiction
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to grant any claim for reparation except where complaint had
been made as to an excessive or unreasonable rate, and upon in-
vestigation found such rate to be of the character described in
the statute and then, and then only, to prescribe a just and
reasonable rate and order reparation. In the instant cases there
is no complaint made that the charges made by the defendant
carriers during the period May 10, 1910, to November 26, 1914,
were of any nature other than that they were unlawful because
the rates and charges demanded and collected by the carriers
during such period were in excess of the lawful rate then in
force, as had been determined and prescribed by the Railroad
Commission after investigation and fixed for such service the
reasonable and lawful rate. That being true, there would be
nothing of an administrative nature for this Commission to do
whatever; no investigation to make whatever; no testimony to
be taken whatever; nothing to do but by mathematical calcula-
tion determine how much each complainant had unlawfully been
compelled to pay during the period mentioned, in excess of the
lawful rate as fixed by the Railroad Commission in the Consum-
ers League and Garwood cases, and order defendants to refund
such excess charges with interest. Such an order would be in the
nature of a judgment for the payment of money, and this the
Commission has no power to do.

As was said by our Supreme Court in People v. Colorado Com-
pany:

"The Public Utilities Commis:ion is not a court; but an ad-
ministrative Commission, having certain delegated powers, and
charged with the performance of certain executive and admin-
istrative duties, and its powers are subject to the action of the
courts in matters of which the courts have jurisdiction. The
legislature did not give the Commission power to render judicial
decisions or jurisdiction over remedial rights as exercised by the
courts. Judicial powers relate to the authority exercised by
courts through the instrumentality of judicial remedies. The
legislature did not confer upon the Commission such judicial
powers as courts are required to exercise in suits between liti-
gants."
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People v. Colorado T. &. T. Co., 65 Colo. 472-480-

481. P. U. R. 1919-A, 542.

The proposition that a regulatory body, such as the Public

Utilities Commission of Colorado, is merely a legislative agent

and can not exercise judicial power of any character is so self-

evident and has so often been declared to be the law that citation

of authority other than our Supreme Court is deemed to be un-

necessary; however, a few are given:

California Company v. Southern Pacific Company,
226 Fed. 349.

Pennsylvania Ry. Co. v. International Coal Company,

230 U. S., 184.

Rhodes v. Electric Co., P. U. R. 1916-B, 645. (Mo.)

Wheeling Co. 'v. Public Service Co., P. U. R. 1922-D.,

67. (W. V&)

Complainants' remedy is one clearly made cognizable by the

courts by Section 8 of the Railroad Commission Act and by Sec-

tion 58 (a) of the Public Utilities Act. Section 8 provides that

if any common carrier shall do, cause to be done, or permit to

be done any act, matter or thing prohibited or declared to be un-

lawful, or shall omit to do any act, matter or thing required to

be done, such carrier shall be liable to the person or persons in-

jured thereby for the full amount of damage sustained in con-

sequence of any such violation of the provisions of this Act.
While Section 58 (a) of the 1913 Act provides that in ease any

public utility shall do, cause to be done, or permit to be done

any act, matter or thing prohibited, forbidden or declared to

be unlawful * * * either by the constitution, any law of this

state or any order or decision of the Commission, such public

utility shall be liable to the persons or corporations affected for

all loss, damages or injury caused thereby or resulting there-

from; and provides further that if the court shall find that the

act or omission was wilful, the court may, in addition to the ac-

tual damages, award exemplary damages by way of punishment.

From the provisions of the Railroad Commission Act and from

the Public Utilities Act aforesaid, it is plain that when the de-

fendant carriers exacted, demanded and collected rates in excess
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of those theretofore lawfully fixed and established by the Rail-
road Commission for the transportation of coal from the North-
ern Coal Fields to Denver, they were committing an act in vio-
lation of the law and the persons injured thereby have a right
of recovery in a court of competent jurisdiction for the injury
and damage so suffered. The carriers admit the unlawful charge,
but insist, as they have a legal right to do, that they shall be
held answerable therefor in a court of competent jurisdiction,
and that the Commission having no administrative or legislative
duty or function to perform, is without jurisdiction to do any-
thing in the eases at bar; and, therefore, whatever it did would
be unlawful, void and entirely nugatory.

Without further discussion of the subject, the Commission is
clearly of the opinion that it is without power and jurisdiction
under the terms of the Act creating it, and under the terms of
the Act creating the old Railroad Commission, to afford the re-
lief demanded by complainants, for the reason that there is no
administrative or legislative function to be invoked. That func-
tion was invoked before the Railroad Commission in the Con-
sumers League case in 1909, which became effective May 10, 1910,
and the Garwood case in 1912, which became effective April 24,
1913. Those orders of the Railroad Commission, fixing the rea-
sonable and lawful rates for the transportation of coal from the
Northern Fields to Denver of 55 cents, 50 cents and 45 cents,

respectively, were taken into the courts by the rail carriers, with

the result that the courts sustained the validity of the orders in
each of said cases, and they thereby became binding and con-
clusive alike upon shippers, carriers, courts and Commission;

and the administrative or legislative function of the Commission
that had been fully performed when the old Railroad Commis-
sion, upon investigation, determined upon and promulgated the
orders therein, had the legal effect as though the rates prescribed

in said orders had been prescribed in a legislative enactment or

by constitutional provision, or by any other final authority of

the state. We can not escape the conclusion, therefore, that the
Commission has no function to perform in a determination of

the matters involved in the instant cases, and is without jurisdic-
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tion to proceed therein, and for that reason each and all of said
cases are hereby dismissed for want of jurisdiction, being Cases
Nos. 215, 219, 222, 227 and 228, brought by various complainants
against defendant, The Colorado and Southern Railway Com-
pany; Cases Nos. 216, 218, 220, 224 and 226, brought by various
complainants against defendant Chicago, Burlington & Quincy
Railroad Company; and Cases Nos. 217, 221, 223 and 225,
brought by various complainants against defendants Union Pa-
cific Railroad Company.

ORDER.

IT IS THEREFORE ORDERED, By the Public Utilities Commission
of the State of Colorado, that the motions to dismiss the fol-
lowing cases filed by defendants herein be sustained, and that
the said cases, to-wit: The Denver Gas and Electric Light Com-
pany, a corporation, Complainant, No. 215; The Pikes Peak Con-
solidated Fuel Company, a corporation, Complainant, No. 219;
the McPhee and McGinnity Lumber Company, a corporation,
Complainant, No. 222; The P. H. Zang Brewing Company, a cor-
poration, Complainant, No. 227; The Coffin Packing and Provi-
sion Company, a corporation, Complainant, No. 228, versus The
Colorado and . Southern Railway Company, a corporation, De-
fendant; The Coffin Packing and Provision Company, a cor-
poration, Complainant, No. 216; The McPhee and McGinnity
Lumber Company, a corporation, Complainant, No. 218; The
Pikes Peak Consolidated Fuel Company, a corporation, Com-
plainant, No. 220; The Cambrian Coal Company, a corporation,
Complainant, No. 224; The P. H. Zang Brewing Company, a
corporation, Complainant, No. 226, versus Chicago, Burlington
& Quincy Railroad Company, a corporation, Defendant; The
Coffin Packing and Provision Company, a corporation, Com-
plainant, No. 217; The Pikes Peak Consolidated Fuel Company,
a corporation, Complainant, No. 221; The McPhee and McGin-
nity Lumber Company, a corporation, Complainant, No. 223;
The Cambrian Coal Company, a corporation, Complainant, No.
225, versus Union Pacific Railroad Company, a corporation, De-
fendant, be, and each of the said cases is, hereby dismissed for
want of jurisdiction.
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DENVER GAS & ELECTRIC LIGHT CO., et at.,

V.

COLORADO & SOUTHERN RAILROAD COMPANY, et at.

[Cases Nos. 215-228. Decision No. 722.]

Commissions—Orders—Participation by all Commissioners.
1. A Commission order embodying conclusions reached by

unanimous agreement of all three Commissioners, but signed by
only two Commissioners on account of the death of the third
Commissioner prior to the date of issuance, is not invalid on the
ground that all the Commissioners did not participate in the
order.

Commissions—Functions—AdmInistrative relief.
2. The Commission can perform only those functions which

are administrative in nature.

[July 1, 1924.]

FURTHER ORDER ON MOTION FOR REHEARING.
STATEMENT.

By the Commission: On May 14, 1924, the Commission ren-
dered its decision and order in the above entitled and numbered
cases. On May 24, 1924, complainants, and each of them, in
each of the cases as indicated in the caption herein, filed a mo-
tion for rehearing. Thereafter the motion was set down for
hearing at the Hearing Room of the Commission, State Office

Building, for Thursday, June 12, 1924, and subsequently, by

agreement of the parties in interest, the hearing on the motion

was continued to Tuesday, June 17, 1924, at the same place,
where oral argument was heard by the Commission on the mo-
tion for rehearing aforesaid.

The grounds of the motion are seven in number, though the
first and fifth grounds were particularly made the subject of
argument by counsel.

The first ground of the motion is:

"That it appears upon the face of the purported decision and
order that it is not the decision of the Commission as required
by law, but that the same was participated in by two Commis-
sioners only, and that under the statute creating this Commis-
sion three Commissioners must participate in all orders and deci-
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sions of the Commission; therefore, the purported decision and
order is void."

The fifth ground of the motion is:
"That the purported decision is erroneous in assuming and

holding that the complaints require the Commission to enter
an order which 'would be in the nature of a judgment for the
payment of money;' and is erroneous in assuming and holding
that the complaints seek any order which the Commission has
not power to make."

A brief discussion of the two grounds as they are stated will
be undertaken. The assumption contained in the first ground,
that the decision and order was participated in by only two
Commissioners, is predicated upon the fact that the same was
signed by but two Commissioners, Halderman and Lannon; but
it will be recalled, and the decision and order so states, that the
hearing of the motions to dismiss filed by defendants was held
on November 9, 1923, and that thereafter all complainants and
defendants filed voluminous briefs in support of their respective
contentions. All of this took place and transpired during the
lifetime of Commissioner Scott, deceased; and while the decision
and order does not so recite, the fact is that the late Commis-
sioner Scott, some little time and at various times before the
beginning of the illness in the latter part of April, 1924, which
terminated in his death on May 4, 1924, discussed and consid-
ered the merits of the motions and briefs with the two Commis-
sioners who signed the decision and order herein, and concurred
and agreed with them in the conclusion reached in said decision
and order. While the decision and order was in course of prepa-
ration, following the unanimous agreement of the three Com-
missioners, Judge Scott was taken ill and, as stated, died on
May 4, and shortly thereafter, and on May 14, the decision and
order was issued, so that if the first ground of the motion pos-
sesses merit, which is not conceded, it falls from the statement
of facts as above narrated, which is within the knowledge of
the two Commissioners who signed the order.
The principal argument of counsel for complainants was to

the effect that because statutes creating the Board of Capitol
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Managers, and various other boards incident to the state gov-

ernment, specifically declared in those cases that a majority of

the board should constitute a quorum and be empowered to act,

that there being no such language in the Public Utilities Act

creating the Public Utilities Commission, it must have been the

legislative intent that all three Commissioners must participate

in the rendition of any order or decision that may be lawfully

made. Counsel does not go to the extent, however, of assuming

that all three Commissioners must agree, but merely that they
must consider and participate in any decision or order that is

made. With this contention we have no quarrel, as we are satis-

fied that the law is well settled that a decision or order of a

regulatory body rendered by a majority of the members of such

body is a valid order, if opportunity were given the entire mem-

bership of the body to participate, consider and either concur or

dissent. Such was the situation in the instant case, and had the

decision and order been prepared and ready to be issued prior

to the last illness of the late Commissioner Scott, there is no

question but that he would have concurred and signed the order.

His failure to sign it was occasioned by his death, and it is

hardly conceivable that under these circumstances the decision

and order would be presumed to be invalid. To go a step further,

the broad general principle seems to be, under the system of gov-

ernment under which we live, that a majority may rule, and in

a commission of three members two, of course, is a majority; and

where the third member has had opportunity to consider and

participate but fails to do so, purposely, indifferently, or by rea-

son of his death, the decision and order is not thereby invalidated.

To hold otherwise would put it within the power of one Commis-

sioner in a commission of three to purposely avoid participation

and discussion, and thus block, clog and interfere with the proper

administration of government; and this it is inconceivable that

the legislature ever intended. Every presumption of the legisla-

tive intent as to the constitutionality and validity of its acts is

to the end that good government and orderly conditions of so-

ciety will be obtained, so that the argument advanced by counsel

that merely because the legislature in the creation of some of the
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various boards incident to the state government expressly has
given the majority thereof power to act, is inapplicable and un-
sound as applied to the acts of a body vested with the powerful
function of the state itself, designated the police power. If there
is any presumption to be indulged at all upon this angle of the
first ground of the motion, that presumption is that the legisla-
tive intent was that a majority of three would be competent,
qualified and empowered to transact the business of the office,
and that had the legislature intended it to be otherwise, appro-
priate language would have been used in the Act creating the
Commission, or some act amendatory thereto since the date of
its passage in 1913, which would expressly declare that no deci-
sion or order of the Commission would be valid unless partici-
pated in and considered by all members of the Commission. We
think the first ground of the motion is without merit.

As to the fifth ground of the motion, little, if anything need
be said further than was said in the decision and order of May
14, 1924. While it is true that decision did use the phrase that
if the complaints were held valid, upon proof of their allega-
tions the Commission would be required to enter an order which
"would be in the nature of a judgment for the payment Of
money," that phrase in and of itself does not so state that it
would be a judgment for the payment of money, but merely, in
substance and effect, of that nature. The fifth ground of the
motion relates to the question discussed already in the briefs
and in the decision and order, that the complaints do not pre-
sent any administrative questions. That matter has been gone
into very thoroughly and earnestly considered and discussed, and
the Commission is quite satisfied that with respect to this fea-
ture its position is sound. By the very nature of the powers
vested in the Commission, it can only perform functions that
involve the exercise of administrative functions. In the instant
case the carriers admit that they exacted unlawful rates from
complainants during the periods stated, which were unlawful
by virtue of the decision and order of the old Railroad Commis-
sion fixing a lawful rate for the service involved. That being
true, there would be no evidence to take, and no necessity of a



546 REPORTS OF DECISIONS OF

hearing. In the event of a hearing each complainant would pre-

sent proof of the amount of freight paid during the periods

mentioned, and then by mathematical calculation the Commis-

sion would arrive at how much he had been compelled to unlaw-

fully pay for the service in excess of the rates fixed as reasonable
by the Railroad Commission. The question of the reasonableness

or unreasonableness of the carriers' charge is in no sense in-

volved here, that mater having been determined by the old Rail-

road Commission.

For these and other reasons that it is not necessary to enumer-

ate, the motion will be denied.

At the suggestion of counsel for complainants, which was tacit-

ly assented to by defendants' counsel, this decision and order of

denial will be rendered in Case No. 215 only, entitled The Den-

ver Gas and Electric Light Company, a corporation, Complain-

ant, v. The Colorado and Southern Railway Company, a Corpo-

ration, Defendant, with a view that in case a review of the Com-

mission's decision and order is desired that one case will be made

a test case and save counsel the labor and expense involved in

taking up the record of all fourteen e.sses.

In the event a writ of review is not sued out of the Supreme

Court in Case No. 215, as above styled, within the period allowed

by statute for so doing, then and in that event the decision and

order herein announced will be considered and held to apply to

the remaining thirteen cases, as above indicated.

ORDER.

IT IS THEREFORE ORDERED, That the motion for rehearing filed

herein on May 24, 1924, be, and the same is hereby, denied as

to Case No. 215, entitled The Denver Gas and Electric Light

Company, a corporation, Complainant, v. The Colorado and

Southern Railway Company, a corporation, Defendant.

IT Is FURTHER ORDERED, That in the event a writ of review is

sued out of the Supreme Court to review the decision and order

herein as to Case No. 215, above styled, within the time pro-

vided by statute for so doing, then and in that event this order
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will apply to the remaining thirteen cases above enumerated but

held in abeyance.

IT Is FURTHER ORDERED, That in the event a writ of review

is not sued out of the Supreme Court within the time provided

by statute, then and in that event this order denying the motion
filed in all of the above styled and numbered cases for rehearing

will be held and deemed a denial of the motion for rehearing in

all the fourteen cases above numbered and named in the order

and decision herein rendered on May 14, 1924.

RE ROBERT A. ARNETT.

[Application No. 329. Decision No. 742.]

Service—One passenger train each way daily—Sufficiency.
1. One passenger train daily in either direction between

Steamboat Springs and Craig held, on application for a motor
vehicle certificate, to be inadequate means of communication.

Certificates of convenience and necessity—Motor vehicle—Competing
rail operation at loss—Effect.

2. Operation of a rail line at a loss, while a reason for an
increase of rates, is no ground for denying an application for
authority to operate a motor vehicle line.

[August 26, 1924.]

Appearances: Gilbert A. Walker, of Steamboat Springs,
Colorado, for Applicant; Elmer L. Brock, of Denver, for Pro-
testant, The Denver and Salt Lake Railroad Company; F. 0.
Reed, of Denver, for Protestant, American Railway Express

Company.

STATEMENT.

By the Commission: On April 23, 1924, Robert A. Arnett,

the above named applicant, filed his petition seeking a certificate

of public convenience and necessity to operate as a common car-

rier, an automobile stage between Steamboat Springs and Craig,

Colorado, for the carrying of passengers, baggage, express and

light freight.

He states in his application that he is engaged in the automo-

bile business and ranching; that his post-office address is Steam-
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boat Springs, Colorado; that he wishes authorization from this

Commission to engage as a common carrier for the aforesaid

purposes, between Steamboat Springs and Craig, Colorado. Ap-

plicant further alleges that he is well equipped to look after and

conduct such business in a business-like way; that he conducted a

stage line in the summer of 1923 between said points which

proved highly satisfactory, convenient and accommodating to the

people of said towns and the residents intermediate, and that

the same supplied a much needed necessity; that he proposes to

make one round trip each day, leaving Steamboat Springs at 8

o'clock in the morning and returning from Craig at 6 o'clock

in the evening, serving the people intermediate as well as said

towns.

Upon the filing of the application, copies of same were served

upon The Denver and Salt Lake Railroad Company and upon

the American Railway Express Company, which resulted in the

answer and protest of W. R. Freeman and C. Boettcher, Re-

ceivers of said railroad company, being filed on April 30, 1924,

and American Railway Express Company, May 5, 1924.

The answer and protest of receivers recite their appointment

and qualifications as receivers and that they are operating said

railroad for the transportation of passengers, freight and ex-

press, and all other traffic between Denver through Steamboat

Springs to Craig, Colorado; that the proposed automobile line

between Steamboat Springs and Craig, Colorado, would directly

compete with their business between Steamboat Springs and

Craig, and that the volume of such business is not sufficient to

operate the said line in competition with the railroad; that the

public convenience and necessity does not require. nor will not

require, the operation of an automobile passenger, freight and

express line between said points.

Protestants further allege that the railroad is operating

throughout the entire year, and alleges that the proposed auto-

mobile line would not operate except during the summer months,

and that the result of the granting of the application would sim-

ply be that applicant would participate in the passenger, express,

freight and baggage business between said points during certain
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seasons of the year, which would be to the detriment and damage

of the receivers and the railroad operated by them; and that the

inevitable result of the granting of the application would be the

impairment of the railroad service to the detriment of the rail-

road company and its receivers and the public served by it be-

tween said two points.

Protestant railroad further alleges that it pays large sums in

taxes to the counties through which it operates; that it was
established and is maintained at enormous expense and that it
should be protected from competition so long as the road con-

tinues to furnish reasonable transportation facilities for the com-

munities served by it. They also allege that the railroad has been

operated, and is operating, at a deficit to the extent that they

have not been able even to pay operating expenses, and that if

the certificate were granted to applicant, it would simply add to

the difficulties of the receivers maintaining said railroad in oper-

ating condition.

And in the third and closing paragraph of the receivers' pro-

test it is set forth that on June 1, 1924, there will be inaugurated

a sleeping car service in connection with a night train known as

Nos. 1 and 2; that said train west bound, No. 1, leaves Steam-

boat Springs at 7:15 A. M., arriving at Craig 9:30 the same

morning; east bound, No. 2, leaves Craig daily at 6:00 P. M.,

arriving at Steamboat Springs at 7:55 the same day; and that

this is an innovation to the traveling public between Denver,

Steamboat Springs and Craig; and pending the effort of the

receivers to improve the service to the public, no competition

should be allowed between Steamboat Springs and Craig.

The protest of the American Railway Express Company alleges

that neither the present nor the future public convenience and

necessity requires, or will require, the operation of the proposed

motor truck line, nor the transportation of express or freight

between said two points, and that the Express Company now

provides, and will continues to provide, sufficient service on pas-

senger trains operated by the Denver and Salt Lake Railroad

to accommodate the present and future public needs in said

localities.
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The matter was set down for hearing at the Court House,

Steamboat Springs, Colorado, for June 23, 1924, upon due notice

to all parties, at which time testimony in support of the appli-

cation and in opposition thereto by protestants, was submitted.

At the hearing applicant testified that he proposed to carry

baggage, parcels and light freight generally, with his equipment,

although he also would transport passengers incidentally. He

testified at some length as to the alleged necessity for the oper-

ation of the service proposed for the accommodation of the peo-

ple of Steamboat Springs and Craig and the towns and com-

munities intermediate.

Craig is the county seat of Moffat County while Steamboat

Springs is the county seat of Routt County, and are distant ap-

proximately 50 miles. One passenger train daily in either direc-

tion serves this territory. Train No. 1 leaves Steamboat Springs

at 7:15 in the morning, arrives Craig 9:30 same morning; train

No. 2 leaves Craig at 6:00 P. M., arriving at Steamboat Springs

at 7:55 the same evening. Freight train service, rather independ-

able and irregular, is afforded between said towns daily which,

according to the evidence submitted, the west bound train arrives

at Steamboat Springs generally about noon and at Craig gener-

ally about 4 o'clock in the afternoon. The east bound freight

service leaves Craig generally about 8:30 in the morning, ar-

rives at Steamboat Springs generally about 1 o'clock in the aft-

ernoon. The above schedules of freight train service both east

and west bound appear on Denver and Salt Lake Railroad

Company's Exhibits 4 and 5, which show a wide spread of ar-

rival and departure of freight trains, so that the statement is

made hereinabove that the freight train service is irregular and

independable.

Several witnesses testified for applicant, of the convenience

and necessity afforded by the automobile line operated by him,

particularly with respect to the carrying of vegetables, fruits,

meats and other perishable commodities. It would seem to be

quite apparent that between the two adjoining county seats, the

public necessity and convenience requires, and will require, addi-



EMMEN",

PUBLIC UTILITIES COMMISSION OF COLORADO 551

tional means of cOmmunication than that at present afforded by

the rail carrier.

The principle, if not the real basis of protest offered, is that

the railroad is being operated at a loss and that to permit the

automobile competition would perhaps accentuate that loss, and

in impairing the service being afforded by the railroad company.

From all the evidence submitted it can hardly be conceived that

its service between Steamboat Springs and Craig, and vice versa,

is at all convenient to serve these two communities and inter-

mediate points.

As to those grounds of protest that the rail carrier is operated

at a deficit, not being able to earn even its operating expenses

and taxes, those are matters that might properly be alleged as

a reason for an increase of rates in a proceeding brought for that

purpose, but not a proceeding seeking further and additional

facilities for the transportation of baggage, light freight, express

and passengers. This is best answered by the Supreme Court,

through Mr. Justice Allen, in the ease of C. Boettcher, et al., v.

Public Utilities Commission, et al., 73 Colo. 46, wherein it is said:

"The only reason apparently advanced against the conclu-

sion that the order is reasonable is that the railroad transports
coal at a loss. This argument might be effective in a rate case,
but the fact that a common carrier operates at a loss does not
relieve it from performing the duties incident to transportation.
The duties follow the status of common carrier in its financial

condition. The duties are not obviated by the fact that they

necessitate expense."

The above case was decided upon a review of an order of this

Commission requiring The Denver and Salt Lake Railroad and

its receivers to make a car door board allowance to shippers of

coal, and its main defense was that the road was being operated

at a loss. The principle announced by the court in the above

case is, of course, binding upon this Commission, and the same

principle being deemed applicable in the instant case, we cannot

escape the conclusion that the certificate of public convenience
and necessiiy applied for is required, and will be required, to
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meet the reasonable public convenience and necessity of the com-

munities affected.

In view of the testimony of applicant that he proposes to trans-

port passengers merely as an incident to his auto bus operations,

it is deemed advisable by the Commission to eliminate such serv-

ice from this application; this, in view of the further fact that

another application for the carriage of passengers only, between

said cities, is pending, and was heard at the same time and place

as this application.

ORDER.

IT Is THEREFORE ORDERED, That the public convenience and

necessity requires, and will require, the operation of an auto-

mobile line for the transportation of baggage, freight and express

between Steamboat Springs and Craig, Colorado, by Robert A.

Arnett, applicant in the above entitled proceeding, and that

this order shall be taken, deemed and held to be a certificate of

public convenience and necessity therefor.

IT Is FURTHER ORDERED, That applicant shall file with the

Commission within twenty days from the date hereof, a schedule

of his rates and the time of leaving and departure from the

various communities he serves.

IT IS FURTHER ORDERED, That applicant shall operate his said

automobile transportation line daily, except Sunday, throughout

the year, except when prevented by the act of God, the public

enemy, or unusual and extreme weather conditions, and this

order is made subject to compliance by applicant with the rules

and regulations now in force or to be hereafter adopted by this

Commission with reference to automobile common carriers, and

also subject to any legislative action that may in future be

taken with respect thereto.
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RE GAILON LEWIS, DOING BUSINESS AS THE

CONSOLIDATED TRUCK LINES.

[Applications Nos. 276, 277 and 278. Decision No. 746.1

Certificates of convenience and necessity—Motor vehicle—Proof of
stability and permanency and feasibility of control.

1. The Commission in granting a certificate of convenience
and necessity must have some assurance that the utility will prove
reasonably stable and permanent and lend itself to control and
regulation.

Common carriers—Operation under special contracts—Effect.
2. Insofar as transportation under any special contracts of

the applicant is concerned, until he has otained a certificate of
convenience and necessity he is not a common carrier and does
not require a certificate of convenience and necessity for such
transportation because he does not indiscriminately accept and
carry freight or express.

Common carriers—Contracts—Disfavor—Control by Commission.
3. Contracts of a common carrier are not looked upon with

favor, and are subject to the supervision and control of the
Commission.

Common carriers—Motor vehicle—Brokerage business.
Under facts shown by the evidence the Commission expressed

doubt as to whether the applicant is a common carrier or en-
gaged in the brokerage business.

[September 26, 19241

Appearances: Arthur E. Aldrich, of Denver, Colorado, for
Applicant; J. Q. Dier, of Denver, Colorado, for Protestants, The
Colorado and Southern Railway Company and Chicago, Bur-
lington & Quincy Railroad Company; E. G. Knowles, of Denver,
Colorado, for Protestant, Union Pacific Railroad Company; J.
W. Kelley, of Denver, Colorado, for Protestant C. L. Preston;
J. Paul Hill, of Brighton, Colorado, for County Commissioners
of Adams County; W. R. Kelly, of Greeley, Colorado, for County
Commissioners of Boulder and Weld Counties; George H. Shaw
and Paul W. Lee, of Fort Collins, Colorado, for County Com-
missioners of Larimer County.

STATEMENT.

By the Oommission: On September 13, 1923, Gailon Lewis,
doing business as The Consolidated Truck Lines, filed petitions,
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designated as Applications Nos. 276, 277 and 278, seeking a cer-

tificate of public convenience and necessity to operate a motor

truck line as a common carrier of freight and merchandise be-
tween Denver and Fort Collins, Colorado and intermediate
points, between Denver and Ault, Colorado, and intermediate
points, and between Denver and Pueblo, Colorado, and inter-
mediate points. The allegations in all three petitions are prac-
tically the same with few minor exceptions.

The applicant states that he is engaged in the business of
transporting and hauling freight and merchandise by means of
auto trucks between the cities above mentioned; that the post
office address of applicant is 1745 Blake Street, Denver, Colo-
rado; that applicant has invested about $12,000 in establishing
a receiving depot and equipping motor trucks for service on the
aforesaid routes; that he is an honorably discharged soldier of
the United States, having served in the recent World War, and
that his service in that capacity was in the motor truck transport
corps; that the applicant has been engaged in hauling and truck-
ing on the Ault and Fort Collins routes since November, 1922,
and on the Pueblo route since July, 1923, and has operated con-
tinuously and regularly from the respective dates to the present
time; that the territory served from the Fort Collins and Ault
routes is a well populated and prosperous farming district, and
that public convenience and necessity require frequent and
abundant service in the transportation of perishable farm prod-
ucts, merchandise and supplies by motor truck in addition to
the present authorized service; that the service on the Pueblo
route is through a number of small towns, and also through and
to the cities of Colorado Springs and Pueblo, and that public
convenience and necessity require frequent and abundant service
in the transportation of perishable goods, merchandise and sup-
plies by motor truck service, which service is best performed by
motor truck in the manner aforesaid.

Applicant further alleges that on the Fort Collins and Pueblo
routes there are at the present time no motor truck lines, within
the knowledge of the applicant, operating thereover under the
authority of a certificate of convenience and necessity issued by
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this Commission; that there is at present one motor truck line

operated by one C. L. Preston, doing business as The Northern

Transfer Company, over the Ault route to Greeley, Colorado,

under the authority of a certificate of convenience and necessity

issued by this Commission in the month of May, 1922; that the

schedule of rates and operating schedule of the applicant is at-

tached to each of the petitions as an exhibit.

Upon the filing of the application copies of same were served

on The Colorado and Southern Railway Company, Chicago, Bur-
lington & Quincy Railroad Company, Union Pacific Railroad
Company, American Railway Express Company, C. L. Preston,

and The Atchison, Topeka and Santa Pe Railway Company,

which resulted in the answer and protest filed by these parties.
The Commissioners of Weld, Adams, Boulder and Pueblo coun-

ties also appeared as protestants but filed no written pleadings.

The answer and protest of The Colorado and Southern Rail-
way Company is typical of all other answers and protests filed
herein and we shall, therefore, confine ourselves to a recitation

of the same. The answer alleges that the application filed does

not state facts sufficient to constitute grounds justifying the

issuing or granting of the certificate of public convenience and

necessity applied for; that in applying for said certificate the
applicant has failed to comply with the statute in such case made
and provided, as well as the Rules of Procedure of this Commis-
sion, in that the applicant has failed and omitted to show that he
has received the required consent, franchise, permit, ordinance,

vote or other authority of the proper county, municipal, state or

other public authorities within and under whose jurisdiction

said proposed truck line will be operated; that the protestant

operates and owns a line of railroad in competition with the

route designated in the application herein and is now operating,

and at all times in the past has operated, regular freight trains

between said termini which are, and always have been, more
than adequate to supply and take care of the reasonable require-

ments and needs of the communities and territory located along

and tributary to said line of railroad; that the railroad of this

protestant furnishes, and in the future will continue to furnish,
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adequate facilities for the transportation of freight amply suffi-
cient to accommodate the present and future needs for such
transportation between saiid termini and the intermediate terri-
tory.

The matter was set down for hearing February 18, 1924, at
10:00 o'clock A. M., at the Hearing Room of the Commission,
305 State Office Building, Denver, Colorado, at which time testi-
mony in support of the application and in opposition thereto by
protestants was submitted, in connection with other applications
for certificates of convenience and necessity for automobile
transportation. The testimony on the applications for the routes
north of Denver was taken up first, and the hearing of the testi-
mony on the application for the southern route was taken up on
February 20, 1924.

The applicant testified at the hearing that he is conducting a
depot for freight and express at 1745 Blake Street, Denver, Colo-
rado, formerly a vacant store, upon which he has a lease from
month to month; that he is the owner of two auto trucks which are
in use on the route between Denver and Fort Collins; that his en-
tire investment consists of the lease on said depot and the neces-
sary fixtures therein contained and the two automobiles above men-
tioned, the approximate amount of the investment being $3,500;
that a great amount of his business has been of a private nature
under special contract; that over the Denver and Fort Collins
route there are in use four trucks; that over the .route between
Denver and Ault there is in use one truck; that over the route
to Pueblo there are in use three trucks; that all of the trucks
in use in the above routes for which the applicant requires a
certificate of public convenience and necessity (except the two
trucks belonging to the applicant) belong to other parties than
the applicant; that the applicant has entered into an oral agree-
ment with the owners of the other trucks by which they are to
receive 85 per cent of all sums collected from freight and ex-
press, and the applicant is to receive the other 15 per cent; that
this percentage basis, however, only applies to freight and ex-
press in and out of Denver; that the moneys received from any
shipments originating between intermediate points are retained
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by the respective owners of the trucks, and the applicant does
not receive any amount therefrom; that the business which the
applicant conducts at the depot in Denver may be termed a com-

mission business in freight and express; that the insurance on
all of the trucks is not carried by the applicant, but is carried
by the respective owner of the truck in the sum of $1,500 to the
load; that except as to the two trucks above mentioned, each
truck driver owns his own truck, operates it, pays the license
and is liable for any damages sustained. The applicant assumes
no liability on any losses except on his two trucks, and assumes
no responsibility after the trucks leave the receiving station.
Any loss occurring thereafter is assumed by the driver; that
the adjustment of any loss is not the applicant's concern, but is
solely the concern of the owner of the truck; that the applicant
does not carry insurance on any trucks except the two in which
he has ownership; that the applicant desires that the certificate
asked for shall cover all trucks, including those that do not be-
long to him; that the owners of the other trucks are working for
themselves purely on a commission basis, and that they are in
the business conducted by the applicant to the extent of 85 per
cent. The applicant further testified that he never read any of
the policies of insurance carried by the other truck owners and,
therefore, was not familiar with the exact conditions and terms
thereof; that the additional service offered by the applicant in
his motor truck business consisted in the special contracts which
he offered to certain shippers.

In the opinion of the Commission, it is very doubtful whether
the applicant is engaged in the transportation business; in fact,
the evidence tends to show that the applicant is engaged in a
brokerage business for the shipment of freight and express over
truck lines from which he receives 15 per cent of the total re-
ceipts. The Commission, however, prefers to base its opinion
upon another ground.

It is apparent from the evidence that the applicant is not the
owner of all of the equipment and trucks to be used under the
certificate which he seeks. In fact, he admits that his personal
service in connection with the transportation system sought may

as—
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be termed a commission business. In granting a certificate of
convenience and necessity the Commission must have some assur-

ance that the utility to be operated will prove reasonably stable
and permanent and lend itself to control and regulation by the
Commission. Furthermore, the public using the utility and any
person who may suffer injury in any way by the operation
thereof has a right to feel that the same is reasonably responsi-
ble for any loss or damage. The evidence is clear that the appli-

cant, under his form of organization, is not responsible for any
loss or damage in the operation of the trucks while in transit.
This, in our opinion, is the main hazard experienced in such a
utility. The applicant's arrangement with the truck owners who
really operate the utility has not been reduced to writing and is
rather uncertain. The most that can be said for applicant's
form of organization is that it is a loosely jointed cooperative
scheme without any definite legal liability or obligation. In the
opinion of this Commission such organization and operation as is
proposed by the applicant is difficult to control, unstable, with
hardly any assurance of continuity, and generally unsatisfac-
tory.

No authority has been submitted by the applicant in which
the issuance of a certificate of convenience and necessity was
granted where the scheme of organization and operation is simi-
lar to the one in the instant case. In fact, all the authorities

called to our attention are opposed to the granting of a certifi-
cate of convenience and necessity under similar circumstances.

The California Railroad Commission, in an investigation of
the practices and methods of automobile transportation com-
panies, entered an order to the effect that the practice of automo-
bile transportation companies of leasing equipment or employing
drivers or operating cars on a percentage basis of compensation
dependent on the gross receipts per trip is unreasonable; and
that such companies must either own their equipment or lease it
for a specified amount on a trip or term basis, the leasing not to
include the services of a driver or operator, such services to be
made on the basis of a contract by which the driver or operator
becomes an employe of the transportation company.
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In re Transportation Companies, P. U. R. 1918-E,

782, 792.

In re James W. Gray, P. U. R. 1923-A, 600.

In re Mark R. 1VIonzie, et al., P. IT. R. 1923-B, 209.

Other authorities to the same effect are:

In re Buffalo Jitney Owners Association, P. U. R.
1923-C, 645, 649.

In re Jacobson, P. U. R. 1923-E, 481, 483.

The evidence indicates that most of applicant's transportation

business, especially over the Ault route, is conducted under spe-

cial contract. A common carrier, withili the meaning of the

Public Utilities Act of Colorado, includes every corporation or

person affording a means of transportation by automobile or

, other vehicle whatever similar to that ordinarily afforded by

railroads or street railways and in competition therewith, by

indiscriminately accepting, discharging and laying down freight

or express between fixed points or over established routes. Inso-

far as transportation under any special contracts of the appli-

cant is concerned, until he has obtained a certificate of conven-

ience and necessity he is not a common carrier and does not

require a certificate of convenience and necessity for such trans-

portation because he does not indiscriminately accept and carry

freight or express. All contracts, special or otherwise, of a com-

mon carrier by auto transportation as defined above, are subject

to the supervision and control of this Commission. Such con-

tracts of a common carrier give rise to a great deal of discrim-

ination and favoritism, and are not looked upon with favor by

the Commission.

Under all the evidence submitted in these applications, and

for the reasons above stated, the Commission is of the opinion

that the public interest requires that no certificate of conven-

ience and necessity be issued to the applicant herein. Other

questions have been raised in this matter which, owing to the

conclusions reached, it is not deemed necessary to further

discuss.
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ORDER.

IT Is THEREFORE ORDERED, That the public interest requires

that no certificates of convenience and necessity be issued to the
applicant, Gailon Lewis, and that the applications for certifi-
cates of public convenience and necessity as prayed for in Ap-
plications Nos. 276, 277 and 278 be, and the same are hereby,
denied.

RE W. M. FULLER.

[Application No. 239. Decision No. 747.]

Certificates of convenience and necessity—Evidence of necessity—
Successful operation.

1. That a motor vehicle operation has been conducted suc-
cessfully "carries some weight that a public convenience and ne-
cessity exists."

Certificates of convenience and necessity—Jurisdiction--Taxes. etc.
2. The Commission is powerless to consider the question of

taxes and the use of the public highways by a common carrier, in
an application for a certificate authorizing truck operation.

Certificates of convenience and necessity—Local consent—County
officials.

3. Neither the board of county commissioners nor any other
county officer has the power to authorize or deny the use of pub-
lic highways for any legitimate use.

Place and part of motor vehicle carrier in modern transpor-
tation stated.

[September 26, 1924.1

Appearances: Grant LeVeque, of Brighton, Colorado, for Ap-
plicant; E. G. Knowles, of Denver, Colorado, for Protestant,
Union Pacific Railroad Company; W. R. Kelly, of Greeley,
Colorado, for Board of County Commissioners of Weld County.

STATEMENT.

By the Commission: On April 2, 1923, W. M. Fuller, the
above named applicant, filed a petition seeking a certificate of
public convenience and necessity to operate as a common carrier
by motor truck between Fort Lupton, Weld County, Colorado,
and Denver, Colorado, for the carrying of freight and express.
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The applicant states in his application that he is engaged in the

business of carrying freight and express by motor truck between

Denver and Fort Lupton, Colorado; that his post office address

is Brighton, Colorado; that since the first day of June, 1915, the
applicant has conducted the business of carrying freight and
express between Denver and Fort Lupton and any and all inter-
mediate points along or adjacent to the main route of travel fol-
lowed by the trucks of the applicant; that he operates over the
streets and alleys of the City and County of Denver to the extent
that it is necessary to collect or deliver freight and express and
operate as a public carrier of freight and express; that he main-
tains a depot at 1940 Wazee Street, Denver, for receiving and
setting down freight and express at Denver; that he uses the
shortest route to reach the main thoroughfare between Denver
and Fort Lupton, which is the Lincoln Highway, passing in a
northeasterly direction through Adams County to the city of
Brighton, thence northerly to Fort Lupton in Weld County, and
for such operation he has obtained the necessary license or per-
mit from the respective authorities interested for the use of the
streets, alleys and public thoroughfares within the boundaries of
the particular municipality interested; that the route followed
by the applicant may be considered as parallel with the right-of-
way of the Union Pacific Railroad Company between Denver,
Colorado, and Cheyenne, Wyoming; that said railroad carrier is
a carrier of freight and that the American Railway Express
Company, a carrier of express, operates over the Union Pacific
Railroad between the points above named; that in addition to
the above named rail carrier, there are bus and truck carriers
of persons, freight and express operating over the route used by
the applicant as follows: Colorado Motor Way, Chase Motor
Company and C. L. Preston, operating as the Northern Transfer
Company; that all of the aforementioned carriers are competi-
tors of the applicant over his route, so far as the applicant is
able to determine.

The applicant then sets forth his schedule of operation and the
tariff charged on freight and express hauled; that the rates
charged, as per tariff schedule, cover transportation charge from
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the consignor's sending point to the consignee's receiving point,
no extra charge being made for picking up freight or express at
points served by the applicant or to deliver to the consignee or
as directed by the consignor; that during the time the applicant
has been serving as a public carrier of freight and express for
hire a convenience and necessity existed, and exists at this time,
for the following reasons: Because direct delivery from con-
signor to consignee is provided; that it saves trouble to the con-
signor of taking shipments to carrier's depot or in going to
carrier's depot to receive shipments, and saves expense connected
with deliveries to and from the depot of the applicant and saves
time for both the shippers and the consignee; afternoon delivery
to all points out of Denver to Brighton permits consignee to have
goods on the same day ordered with least possible delay in de-
livery after placing order; allows consignee of perishable freight
and express to have same the same day it is ordered; applicant
calls at farms along his route to receive farm products for de-
livery at Denver, such as milk and cream, and to deliver to the
country patrons shipments destined to them, eliminating the
trouble and time to such consignors and consignees of taking the
shipments to the nearest rail depot and of calling at a rail depot
to receive shipments that otherwise must come to such rail depot
were this service of the applicant not available to the country
patrons; that the applicant's patronage consists chiefly of busi-
ness that originates in or is destined to points within easy access
of the route covered by the applicant, without requiring the
trucks of applicant to go much out of the way of the outlined
route of regular travel; that the public convenience and neces-
sity is further shown by continued and growing patronage of the
service offered by the applicant, and that delivery is made dur-
ing business hours when the consignor, or agent, and the con-
signee, or his agent, can personally attend to the details incident
to shipping freight or express and of receiving it.

The applicant further alleges that he has an investment in his
trucks of $5,000, using in the operation of his service three two-
ton trucks; that maps have been filed showing the route used by
the applicant, and that public convenience and necessity has in
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the past required, and public convenience and necessity now re-
quires, applicant to operate a motor truck freight and express
service over the route now covered by him.

Upon the filing of the application copies of the same were
served on the Union Pacific Railroad Company and the Ameri-
can Railway Express Company, which resulted in the answer
and protest filed by these parties. The Commissioners of Weld
County and Adams County also appeared as protestants, but
filed no written pleadings.

The answer of the Union Pacific Railroad Company recites
that said railroad is being operated between Denver and Fort
Lupton; that the line of said railroad is paralleled by the state
highway over which the applicant desires to operate his motor
trucks; that it regularly operates railroad trains, both passenger
and freight, over and along said line, and that the residents, citi-
zens and people of the towns and territory adjacent and interme-
diate to said termini have been, and will be at all times, properly,
adequately, reasonably, sufficiently, promptly and conveniently
served with respect to passengers, parcels, small packages and
freight at reasonable charges; that it pays annually to the State
of Colorado a large sum of money as taxes; that this revenue is
used in part to build and maintain roads and highways; that the
state highways should not be unnecessarily burdened with heavy
traffic, such as is contemplated in the application herein, because
such traffic will add enormously to the wear and deterioration of
the highways, and by reason thereof there will be imposed on the
respective counties and the state an increased burden of ex-
penses for road repairs and construction, and that as a result of
such use of the highways there will be heavy and continuous
assessments against the taxpayers for the benefit and assistance
of a private enterprise conducted for gain and in direct compe-
tition with the respondent; that the use of the highway by the
applicant will interfere with the use thereof by the public for
personal business and pleasure and will add materially to the
danger and hazard to the public in its own use of the highway;
that said motor truck line, if established, will receive increased
patronage and will thereby deprive the railroad company of a
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substantial amount of its business and of the income derived
therefrom, to which revenue it is alleged it is justly entitled and
should be permitted to retain in view of its prior entry into the
field, the great investment of its railroad property, the high cost
of operation, taxes paid and the general benefit to the communi-
ties served as a result of the operation of said line of railroad.

It is further alleged that the applicant has admitted that, in
defiance and disregard of the law and without waiting to obtain
the authority of the Commission, he has been, and is now, operat-
ing a motor truck line for the carriage of freight for hire be-
tween Denver and Fort Lupton in competition with the re-
spondent.

The answer of the American Railway Express Company al-
leges that neither the present nor future public convenience and
necessity requires, or will require, the continued operation of a
motor truck line for the transportation of express and freight;
that the Express Company has service on trains of the Union
Pacific Railroad Company, Denver to Fort Lupton, and setting
out its schedule; that the present train service is adequate for
the public convenience and necessity, and that this locality is
better served by passenger trains than is true of any other part
of the state except between Denver and Colorado Springs; that
there are no public demands to require the continuance of a
motor truck line paralleling the rail line, Denver to Fort Lupton.
It also alleges, in practically the same language as the railroad
company, the payment of taxes and the deterioration of the
roads by reason of heavy traffic.

The matter was set down for hearing February 18, 1924, at
the Hearing Room of the Commission, State Office Building,
Denver, Colorado, upon due notice to all parties, at which time
testimony in support of the application and in opposition thereto
by protestants was submitted. At the hearing the applicant
testified that he was engaged in operating a truck line between
Denver and Fort Lupton, and has been operating this line for
ten years. He testified at some length relative to the necessity
and convenience of the service which he was giving to the farm-
ers and business men between Denver and Fort Lupton. Other
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witnesses were produced by him who testified as to the conven-
ience and necessity of the service rendered. The protestants in-
troduced some testimony as to the service rendered by them,
introducing their schedule of train and freight service.

The evidence of the applicant and his witnesses as to the con-
venience and necessity of the truck line, briefly, was reliable,
rapid and prompt service, especially where perishable goods
were involved; that merchandise ordered under the service ren-
dered by the applicant could be delivered from Denver to the
con-signee on the same date of ordering; that the service given
by the railroad, while in the main satisfactory, was not snffl-
ciently prompt to meet present day demands; that door-to-door
delivery, a great convenience to the consignee as well as an eco-
nomic saving, could not be furnished as adequately by the rail-
road or express company. The undisputed fact that the appli-
cant has conducted his truck line successfully even prior to the
enactment of Section 35 of the Public Utilities Act carries some
weight that a public convenience and necessity exists.

It may be stated that the motor vehicle carrier, as an impor-
tant element in our transportation system, is evidently here to
stay, and its presence cannot and should not be ignored; that it
is destined to find its place in the general transportation scheme

as the short haul medium for the transportation of both persons

and property in populated areas heretofore served by railroads

is generally recognized. Store door collection and delivery of

freight in less than carload lots has already passed the experi-

mental stage in many communities. The Commission is of the

opinion that the applicant has shown that a public convenience

and necessity exists in the service which he has rendered and is

rendering as a common carrier over the line alleged in his appli-

cation.

The question of taxes and the use of a common carrier for hire
of the public highways, raised by the protestants, is one which
in our opinion is purely legislative, requiring the attention of
the legislative branch of the government. The Commission has
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heretofore expressed its sympathy with such legislation. It is
powerless to consider this question under the present status of
our laws.

The protestants also raised the much discussed and argued
question of the necessary consent of the respective counties be-
fore a certificate of public convenience and necessity can be
issued to the applicant. The point involved was decided by this

Commission September 15, 1923, in the case of The Colorado
Motor Way, Inc., Application No. 191, to the effect that neither

the board of county commissioners nor any other county officer

has the power under the state law to grant or refuse any person

the right to the legitimate use of the public highways, and not

having this authority it was not necessary to obtain any consent
therefor. The Commission regrets that its decision in Applica-

tion No. 191 was not pressed for judicial interpretation by the
protestants. While this is a question not free from doubt, yet

the Commission adheres to its former opinion in the Colorado
Motor Way case.

ORDER.

Jr IS THEREFORE ORDERED, That the public convenience and
necessity requires, and will require, the operation of an automo-
bile line for the transportation of freight and express between
the City and County of Denver and Fort Lupton, Colorado, by
W. M. Fuller, applicant in the above entitled proceeding, and
this order shall be taken, deemed and held to be a certificate of
public convenience and necessity therefor.

Jr Is FURTHER ORDERED, That applicant shall file with the
Commission within twenty days from the date hereof a schedule

of his rates and the time of arriving and departure from the
various communities he serves.

Jr Is FURTHER ORDERED, That applicant shall operate said

automobile transportation line as set forth in his schedule

throughout the year, except when prevented by the Act of God.
•the public enemy, or unusual and extreme weather conditions,
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and this order is made subject to compliance by applicant with
the rules and regulations now in force or to be hereafter adopted
by this Commission with reference to automobile common car-
riers, and also subject to any legislative action that may in fu-
ture be taken with respect thereto.

RE DELMAR L. MILLER.

[Application No. 289. Decision No. 765.1

Monopoly and competition—Motor vehicle line—Competition with
railroad.

1. If terminals are railroad points and route parallels rail-
road line most of its distance, motor carrier is operating in com-
petition with a railroad.

Common carriers—Door-to-door delivery—Effect.
2. The fact that a motor vehicle carrier renders door-to-

door delivery does not prevent his being a common carrier.

Certificates of convenience and necessity—Operation of motor vehicle
line—"Construction" of system, etc.

3. Operation of a motor transportation line is the "construc-
tion" of a new facility, plant or system within the meaning of
Sec. 35 of the act, Sec. 2946, C. L. 1921.

Certificates of convenience and necessity—Local consent—County.
4. It is not necessary for a motor vehicle carrier to procure

consent from a county.

[October 23, 1924.]

Appearances: Chas. C. Sackman, of Denver, Colorado, for
applicant; E. G. Knowles, of Denver, Colorado, for protestant,
Union Pacific Railroad Company.

STATEMENT.

By the Commission: On October 17, 1923, Delmar L. Miller,
the above named applicant, doing business as The Aurora Truck
Line, filed an application seeking a certificate of public conven-
ience and necessity to operate and transport by automobile
freight between Deer Trail and Denver, Colorado, and all inter-
mediate points.

The material allegations contained in the application are that
the applicant is desirous of establishing, and engaging in, and
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maintaining a freight transportation business by means of auto-

mobile trucks between the cities of Aurora and Denver, Colo-

rado, and Deer Trail and Denver, Colorado, and all intermediate

territory; that the postoffice address of said applicant is Aurora,

Colorado, and 1940 Wazee St., Denver, Colorado; that the appli-

cant is in the business of and is desirous of continuing the haul-

ing of milk and other freight, as a common carrier, by means of

automobile trucks in, and through, and immediately adjacent to

the territory set forth, over a practically fixed route and time

schedule as set forth in the application; that the applicant has

for about seven years been maintaining a truck service from

Denver to about two miles west of Watkins, Colorado, covering

the territory about six miles north and two miles south of Colfax

Avenue, as the same runs out of Denver due east; that the appli-

cant has for about two years maintained an automobile truck

service from Denver to Deer Trail, Colorado, and intermediate

points, for the carrying of general merchandise, freight, and also

for the delivery of milk to Denver, Colorado, such service being

maintained every day in the week except Sundays; that the ap-

plicant is informed, and believes, and so states the fact to be that

said territory is now served, as to its railroad freight transpor-

tation facilities, only at Watkins and Deer Trail, Colorado, by

the Union Pacific Railroad Company, this being a steam railroad •

line, and that all territory covered by the applicant west of Wat-

kins, Colorado, has no railroad service for the carrying of freight

whatsoever; that the applicant is informed, and believes, that

the territory between Denver and Deer Trail is sufficiently large,

improved, developed and inhabited, and originates enough freight

business that is not, and cannot be, provided for or taken care of

by the railroad; and that the necessity and convenience of the

farmers and merchants in said territory warrant and require the

operation of motor truck transportation, to assist and supple-

ment and provide additional service to that of the railroad now

serving said territory, in order to furnish speedy and adequate

facilities for the handling of the freight of said territory; that

the applicant owns, or has in his possession, a sufficient number

of trucks to satisfactorily take care of the automobile transpor-
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tation to be furnished; that the applicant is a man of good moral

character, and has been in the motor truck business about eight

years.

Upon the filing of the application, copies of the same were

served on the Union Pacific Railroad Company and the Ameri-

can Railway Express Company, which resulted in a protest be-

ing filed by the Union Pacific Railroad Company on December

21, 1923. In said answer, it is alleged that said railroad is being

operated between Denver and Deer Trail, and the said line of

railroad is paralleled by the state highway of the State of Colo-

rado, over which the applicant desires to operate; that the pro-

testant regularly operates trains, both passenger and freight,

over and along its said lines of railroad, and all the residents,

citizens and people of the towns and territory adjacent and in-

termediate to the termini of said line of railroad have been, are,
and will be, at all times, properly, adequately and conveniently

served by the protestant with respect to the transportation of
parcels, small packages and all freight, including milk, at reason-

able, lawful rates and charges; that said motor truck line, if

established, will receive more or less patronage, and will thereby

deprive said protestant of a substantial amount of its business

and of the income derived therefrom, to which revenue said pro-
testant is justly entitled, and it should be permitted to retain
the same in view of its prior entry into the field, the great in-

vestment in its railroad property, the high cost of operation, and

the general benefit to the communities served as a result of the
existence and operation of said lines of railroad; that the appli-
cant has failed to show or allege that he has received the re-

quired consent, franchise, permit, ordinance, or other authority

of the proper county, etc., for the operation of a motor truck

line for which a certificate of public convenience and necessity

is sought.

The matter was set down for hearing on March 5, 1924, at the
Hearing Room of the Commission, 305 State Office Building,

Denver, Colorado, upon due notice to all parties, at which time
testimony in support of, and in opposition to, the application
was submitted.
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At the hearing, the applicant testified that he has conducted

a motor truck business from Denver to about two miles west of

Watkins for the past eight years, and from Denver to Deer Trail,

Colorado, for about the past two years; that his tonnage of ship-

ment per annum has been about 700 tons; that his equipment

is composed of five trucks, including a receiving depot at 1940

Wazee Street, Denver, Colorado; that his investment in this

truck business amounts to about $14,000, and that he is person-

ally financially responsible to the sum of $20,000; that there is

no railroad competition over the route in question up to a point

about two miles west of Watkins, Colorado. The applicant's

testimony was supplemented by other witnesses to the effect

that the service given by the applicant was a public convenience

and necessity to the territory in question; that service by local

freight from Denver was only three times a week; that merchan-

dise ordered up to about 6:00 o'clock P. M. could be delivered

the next morning at the door of the consignee; that the railroad

company could give no such expeditious service; that related as

to time, saving of drayage, as well as of spillage, motor truck

transportation is more adaptable to the shipment of milk than

railroad transportation, and that the shipment of milk by auto-

mobile transportation has been very much more satisfactory.

A witness for The Chicago, Rock Island and Pacific Railroad

Company, at the same hearing, testified that it is hardly practi-

cal for a railroad to furnish the service given by motor truck

transportation, and that the truck service is, in fact, a new in-

dustrial condition arising out of the advent of the automobile.

It was further admitted by one of the witnesses of the same rail-

road that the service furnished by motor truck transportation, in

many cases, was a convenience. There was some evidence to the

effect that three or four years ago there was more service fur-

nished by the railroad company than at the present time, but this

evidence, however, was not very definite, nor was there any defi-

nite evidence presented showing any substantial loss of income

by the railroad company since the operation of the truck line in

question.

6
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In his brief, the applicant seemingly contends that the auto
transportation business, as conducted by him, is not that of a

common carrier within the meaning of the Public Utilities Act;

that part of Section 2 (e) of the Act applicable reads as follows:

"The term common carrier, when used in this Act, includes
* * * and every other corporation or person affording a
means of transportation by automobile or other vehicle what-
ever, similar to that ordinarily afforded by railroads or street
railways and in competition therewith, by indiscriminately ac-
cepting, discharging and laying down either passengers, freight,
or express between fixed points or over established routes;
* * etc."

The applicant in his business affords a means of transporta-
tion by automobile similarly performed by railroads in the trans-
portation of freight at an established rate. He testified that he
cares for everyone who desires the service. The fact that his
service includes the additional accommodation of a door-to-door
delivery does not exclude him as a common carrier. His main

object of transporting freight indiscriminately is clear from

his testimony. Furthermore, his testimony shows that he is

transporting between fixed points (Deer Trail and Denver),

and his application expressly alleges this. The fact that he leaves

an established route to make a door delivery, in view of the other

circumstances, is not controlling.

It appears from the evidence that the route of the applicant

to a point about two miles west of Watkins does not adjoin the

railroad, but that east from that point it does. The fact that for

a greater distance his route does adjoin the railroad, together

with the further fact that his terminals are railroad points, suffi-

ciently establishes that he is in competition with the railroad.

To hold otherwise would materially affect supervision and con-

trol by the Commission of the proposed transportation system.

Unless the Commission assumes control over the entire system,

there could not be proper and satisfactory public control and

supervision.

Applicant also contends that his operation of a motor trans-

portation system is not a "Construction" of a new facility,
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plant or system within the meaning of Section 35 of the Act.
Hence, applicant argues that said Section 35 never contemplated
the granting or not granting of a certificate of public conveni-
ence and necessity for the use of the common public highways
of Colorado, either as to automobile freight or passenger. car-
riers. We cannot agree with this contention. The word "Con-
struction," as contained in this Section, is synonymous with the
words "Installation" or "Operation." The Act expressly de-
clares an automobile line in competition with a railroad to be a
common carrier, and that the term "Public Utility" includes
every common carrier. Section 35 expressly includes every pub-
lic utility. This particular question was raised in the case of
The Atchison, Topeka and Santa Fe Railway Company vs. Inter-
City Automobile Line, Inc., .P. U. R. 1923-B, 323. While the
Commission in that opinion did not make any special reference

to the word "Construction" as contained in Section 35, never-

theless the same was argued in the briefs. We quote from that

case the following language:

"From a careful reading of the law the Commission can find

nothing wherein it would be justified in holding that carriers
by automobile, in any sense, should be regarded in a different

class than other public utilities as far as the granting or with-

holding of certificates of public convenience and necessity is

concerned."

The protestant contends that applicant has not made a suffi-

cient showing as to public convenience and necessity for his trans-

portation system. In our opinion he has. As to the meaning of

the phrase "public convenience and necessity," this was fully

discussed by the Commission in the case of re Over-Land Motor

Express Company, P. U. R. 1920-B, 551. The sufficiency of

evidence as to convenience and necessity was ruled upon in the

case of re C. L. Preston, P. U. R. 1922-C, 844. The facts in that

case are very similar to the facts in the instant case. In the

Preston case we found that the evidence introduced was suffi-

cient to show a public convenience and necessity. Our attention

has been called to the case of re Ralph McGloehlin, P. U. R. 1922-

C, 215, decided by this Commission on March 6, 1922. The Ian-

•
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guage therein defining public convenience and necessity is en-
tirely too indefinite and incomplete, and no attempt was made
therein to define the same. The Commission, therefore, adheres
to the definitions contained in the Over-Land Motor Express
Company case, supra, and in re C. L. Preston, supra.

On the question of the necessity of consent from a county
before issuance of a certificate of public convenience and neces-
sity, the Commission adheres to its opinion in the case of Colo-
rado Motor Way, Inc., P. U. R. 1924-A, 56.

The Commission finds, therefore, that the applicant is a com-
mon carrier requiring a certificate of public convenience and
necessity under the Public Utilities Act, and that the facts are
sufficient to show that a public convenience and necessity exists
for the motor truck transportation system proposed by the appli-
cant between Denver and Deer Trail, Colorado.

ORDER.

IT IS THEREFORE ORDERED, That the public convenience and
necessity requires, and will require, the operation of an auto-
mobile line for the transportation of freight and express between
the City and County of Denver and Deer Trail, Colorado, by
Delmar L. Miller, doing business as The Aurora Truck Line,
the applicant in the above entitled proceeding, and this order
shall be taken, deemed and held to be a certificate of public con-
venience and necessity therefor.

RE W. S. GRAY, et at., DOING BUSINESS AS GRAY

TRUCK LINE.

[Application No. 300. Decision No. 784.]

Monopoly and competition—Established railroad—Motor carrier.

1. The destruction of an established railroad transportation
system operated at a loss should not be permitted by granting a
certificate to a motor transportation company which would tend
further to undermine and limit the service rendered by the rail-
road company, although the motor truck service is in some in-
stances more convenient to merchants.
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Certificates of convenience and necessity—When required—Non-com-

petitive carriers.

2. The Commission has no jurisdiction over the operation of

a motor vehicle system on a route which is not in competition
with a rail carrier.

[December 15, 1924.]

Appearances: Fred N. Bents11, Colorado Springs, Colorado,
for Applicant; D. Edgar Wilson, Denver, Colorado, for The

Chicago, Rock Island and Pacific Railway Company.

STATEMENT.

By the Commission: On November 14, 1923, W. S. Gray, one

of the members of a co-partnership consisting of himself, H. W.

Gray and E. M. Woodward, doing business under the name and

style of the Gray Truck Line, filed an application seeking a cer-

tificate of public convenience and necessity to operate as a com-

mon carrier by motor truck in and about Colorado Springs, and

to various points adjacent thereto, and more particularly to

Manitou, Falcon, Peyton, Fondis, Calhan, Rush, White Station,
Squirrel Creek, Fountain, Hanover, Lytle, Ramah, Simla, Key-

sor, Hall Station, Kendrick, Kutch, Matheson and other points

in El Paso, Elbert and Lincoln Counties, Colorado.

It is alleged in the application of the Gray Truck Line that it

is a co-partnership consisting of W. S. Gray, H. W. Gray and

E. M. Woodward; that the company does not run its trucks on

schedule time nor every day to any one of the points hereinabove

mentioned; that the company picks up such work and takes such

orders as it is able to find and procure, and makes delivery of

goods to any point or place designated by its customers; that it

does not run over any definite or specific route, but makes such

runs to any of the above designated towns as may be required

by its customers; that it carries no passengers for hire, or at all,

but confines its business to baggage, parcels and such articles

or products as may be conveniently hauled in a truck; that it

makes delivery of such articles or products to the place of busi-

ness or place of residence as designated by its customers; that

delivery is made in any of the towns above designated without

additional charge for such specific place of delivery; that it acts
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as purchasing agent and sales agent for some of its customers;

that many of the points made by said company are out in the

country and distant from any railroad; and that the operation

of this truck line will be required by public convenience and

necessity.

On the filing of the application, copies were served on The
Colorado and Southern Railway Company, The Denver and Rio
Grande Western Railroad Company, The Atchison, Topeka and
Santa Fe Railway Company, The Chicago, Rock Island and Pa-
cific Railway Company and The Midland Terminal Railway
Company.

Protests were filed by The Atchison, Topeka and Santa Fe
Railway Company and The Chicago, Rock Island and Pacific
Railway Company.

The protest of The Chicago, Rock Island and Pacific Railway
Company alleges that it is a consolidated corporation duly or-
ganized and existing under and by virtue of the laws of Illinois
and Iowa, having its principal place of business in Chicago, Illi-
nois, and is now engaged in operating certain lines of railroad
within the State of Colorado as a common carrier; that the ap-
plication filed herein does not state facts sufficient to constitute
grounds which justify or warrant the granting of a certificate
of public convenience and necessity for the purposes set forth;
that the application filed herein improperly joins applications
for permits or orders to operate motor trucks over divers routes
and between divers points within the State of Colorado, affecting
separately and differently several other railroads and common
carriers besides this protestant; that the said application ap-
pears to seek a certificate or certificates from the Commission
authorizing applicant to engage in the business of general truck-
ing in and about Colorado Springs, Colorado, and to various
points adjacent thereto in the counties of El Paso, Elbert and
Lincoln; that the applicant has failed to comply with the rules
and regulations of the Commission, in that no definite route or
routes over which applicant proposes to operate its motor trucks
and engage in the business of general trucking are described,
and applicant fails to describe what common carriers by rail or
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otherwise said applicant is or will be in competition with; and

this protestant, therefore, contends that it should not be joined

or involved in any application or hearing herein until applicant

has more definitely and particularly described said routes and

operations; that the protestant owns and operates a line of rail-

road extending from Colorado Springs to Limon, Colorado, over

which line of railroad protestant is now, and has for a long time

past, been operating regular passenger and freight trains, which

trains are, and always in the past have been, adequate to oper-

ate and take care of all reasonable requirements and needs of the

communities and territory located along its said line of railroad;

that all of the towns, communities and territory served by this

protestant with its said line of railroad, and which are set out

in the application herein, are now, in the past have been, and

in the future will be, fully, adequately, reasonably, sufficiently

and conveniently served by this protestant by means of its said

line of railroad and the passenger and freight trains operated

thereon at all times and at reasonable rates and charges.

The protestant denies that the operation of any truck line by

applicant between the points or towns situate on said line of

railroad of protestant or in the territory generally served by it

has been, is, or will be required by public convenience and neces-

sity, and denies that there is any public necessity existing for

said truck operations and for the establishment and operation

of any motor truck line of applicant in competition with the

protestant, and that the establishment and operation of the motor

truck lines as sought by applicant will injuriously and unreason-

ably interfere with and affect the operation of the line of rail-

road and the traffic, revenue and business of the protestant; that

the railroad operated by protestant was first in the field, includ-

ing the territory proposed to be served by the applicant, and

was constructed and has been maintained and equipped with all

necessary facilities and appurtenances at great expense; that

protestant has very large sums of money invested in its said line

of railroad; that it pays large sums of taxes; and that there is

no genuine necessity, public or otherwise, for the establishment

of the proposed truck line to serve the territory and communi-



PUBLIC UTILITIES COMMISSION OF COLORADO 577

ties adjacent to the line of railroad operated by this protestant;

and that the public is now provided with adequate transporta-

tion facilities in the territory and communities in question far

in excess of the immediate or probable future requirements.

The matter was set down for hearing February 13, 1924, at
Colorado Springs, Colorado, upon due notice to all parties, at
which time testimony in support of the application and in oppo-
sition thereto by protestants was submitted.

Before any testimony was taken the applicant withdrew its
application as to the following towns: Manitou, Squirrel Creek,
Hanover, Fountain and Lytle.

At the hearing the applicant testified that it uses three trucks
in its transportation system; that it started one truck in April,
1922, and since that time its business has increased to such an
extent that three trucks are required; that it has two lines, one
on the Ocean to Ocean Highway from Colorado Springs as far
as Matheson, and the other on the Farmers Highway, which runs
about fifty-odd miles to Kendrick and further south, and that it
has in contemplation a third branch from Calhan to Yoder, a
distance of about nineteen miles south; that there is quite a de-
mand for this transportation system by the merchants of the
various communities served; that it has no printed tariffs and
the rates are made on verbal understanding, keeping in view that
all charges for transportation are made on the same basis; that
applicant runs its trucks over the route when it has freight;
that in addition to its transportation system, applicant buys
quite a lot of fruit which it sells to the merchants along its route.
The applicant produced a number of witnesses, most of whom

were merchants in the towns served by applicant, who testified
to the convenience and necessity of the service rendered by appli-
cant; that the service by the applicant's transportation system
is more convenient because of door-to-door delivery, and permits
more frequent shipment of perishable goods for the convenience
of the public served by the merchants in business along the route.
One of applicant's witnesses testified that prior to the Gray
Truck transportation system, five truck lines had been operating
in the same territory and failed to make any profit therefor and
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went out of business for that reason. All of applicant's wit-

nesses testified to the effect that while the Rock Island transpor-

tation system is a greater necessity than the motor truck service,

yet they felt that there ought to be an opportunity for both

transportation systems to function. Evidence produced by the

applicant further showed that the railway express service was

practically the same as the truck service, except that the express

service was more expensive to the shipper.

The evidence of protestant, The Chicago, Rock Island and Pa-

cific Railway Company, was to the effect that no complaints with

reference to local freight service had ever been made by any

of the communities along its route, nor was there any complaint

made that the freight and express service rendered by the rail-

road was in any way inadequate. The evidence further devel-

oped that the revenue derived by the Rock Island Railway from

its operations within the State has never been adequate to meet

the expenses of such operation. As to the territory from Colo-

rado Springs to Matheson, the evidence showed that the business

of the railroad had never been sufficient to pay operating ex-

penses even before the advent of the truck. The Chicago, Rock

Island and Pacific Railway Company has tri-weekly local freight

service to all the communities in question and two passenger

trains in each direction daily furnishing express service.

It can perhaps be conceded that the service furnished by the

motor truck transportation system to the communities along the

Rock Island Railway is in some instances more convenient to

the merchants. It must, however, be further conceded that the

service by the railway company is considerably more convenient

and necessary than that furnished by the motor truck service.

The territory in question through which the Rock Island Rail-

way Company, as well as the motor truck system of the appli-

cant, operates is sparsely settled, and it is very doubtful if both

transportation systems can continue to serve for very long unless

there should be a great influx of settlers and a decided increase

in the towns affected. The fact that five others have tried the

motor truck transportation business in this territory and failed

is some evidence that this service is not necessary; if it were, the
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truck system should be on a .paying basis. Perhaps the fact that

the applicant has, in addition to his transportation system, also

engaged in the business of huckster, has made it a paying busi-

ness for him.

The evidence is undisputed that The Chicago, Rock Island and

Pacific Railway Company has never derived revenues from its
operations in this State equal to or adequate to meet the ex-

penses thereof, and that over the particular route in question it
has never received sufficient business to cover its operating ex-
penses. Everyone, including counsel for applicant, concedes that

if one were to select between the railroad and the motor truck

service of the applicant, the applicant's service would have to

be discarded and the railroad service would have to be main-

tained.

Having in mind the particular circumstances of the territory

served by the applicant, as well as The Chicago, Rock Island

and Pacific Railway Company, and the further fact that no
complaint has ever been made of the service furnished by the

railway company as to its adequacy, as well as to its sufficiency,

the Commission is of the opinion, and so finds, that the public
convenience and necessity does not require the motor truck trans-
portation service rendered by the applicant between Colorado
Springs and Matheson. It would be manifestly unfair to permit
the destruction of an established transportation system, as now
furnished by The Chicago, Rock Island and Pacific Railway Com-
pany, and operated at a loss, by granting a certificate to the ap-
plicant herein which would tend to only further undermine and
limit the service now rendered by the railway company.

Relative to the transportation system of the applicant con-
ducted on the Farmers Highway as far as Kendrick, there seems
to be no evidence showing that this particular route is in com-

petition with the railway company and, therefore, this Com-

mission has no jurisdiction thereover ; and this finding is solely

limited to the route in competition with The Chicago, Rock
Island and Pacific Railway Company between Colorado Springs
and Matheson, Colorado.
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ORDER..

IT IS THEREFORE ORDMED, That the application filed herein

for a certificate of public convenience and necessity between

Colorado Springs and Matheson, Colorado, be, and the same is

hereby, denied.

RE H. P. KIDD, et at., DOING BUSINESS AS WHITE
MOTOR EXPRESS COMPANY.

[Application No. 293. Decision No. 785.]

Monopoly and competition—Railroads and motor carriers—Special
service.

1. The requirements of those in the business of petroleum
and petroleum products, automobile accessories, and tires were
held to demand a quicker and more expeditious delivery than was
furnished by a railroad, and to justify the granting of certificate

authorizing motor truck transportation of such commodities be-
tween points served by the railroad.

Certificates of convenience and necessity—Powers of Commission—

Limited certificate.

2. The Commission has authority to limit a certificate of

convenience and necessity to motor truck transportation of pe-
troleum and its products, automobile aceessories and tires.

Common carriers—Motor truck service as common carriage.

3. A motor truck transportation system hauling certain
kinds of freight in competition with railroads and accepting the
commodities in question indiscriminately between two designated
points was held to be a common carrier.

[December 18, 1924.1

Appearances: Barney L. Whatley, Denver, Colorado, for Ap-

plicant; J. Q. Dier, Denver, Colorado, for Protestant, The Colo-

rado and Southern Railway Company; Er! H. Ellis, Denver,

Colorado, for Protestant, The Atchison, Topeka and Santa Fe

Railway Company; Thomas R. Woodrow, Denver, Colorado, for

Protestant, The Denver and Rio Grande Western Railroad Com-

pany; F. 0. Reed, Denver, Colorado, for Protestant, American

Railway Express Company.
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STATEMENT.

By the Commission: On October 24, 1923, H. P. Kidd, C. E.
Martin, and F. E. Martin, doing business as a co-partnership

under the firm name and style of the White Motor Express
Company, filed a petition seeking a certificate of public conven-

ience and necessity to operate as a common carrier by motor

truck between the City and County of Denver and the City of
Colorado Springs, Colorado, and intermediate points for the car-
rying of freight between said points.
The applicants state in their application that they are a co-

partnership and have been engaged in the business of motor
truck transportation since about May 5, 1922; that they are en-
gaged in hauling certain kinds of freight by motor truck be-
tween different points in the State of Colorado by arrangement
with the shipper or the consignee; that they have two motor
trucks which are used in said service but the trucks do not run
on schedule time; that they do not haul all kinds of freight, but
do haul as and when tendered to them certain kinds of freight;

that they do not operate over fixed routes; that they do not haul
passengers, mail or express; that the principal business of the
applicants is the hauling of oils, linseed, greases, gasoline in
barrels or can lots, automobile tires, accessories and parts, to-
gether with such incidental freight or business as may be con-
tracted for with individuals and corporations; that they do
not haul hogs, stock, cattle or groceries; that up to the present
time the principal business of the petitioners has been the haul-
ing of such products between Denver and Colorado Springs, but
that they have held themselves out as ready and willing to haul
any article to any point desired; that the business which the pe-

titioners are now, and have heretofore, engaged in is a public

convenience and necessity, and renders a service to the public

which the railroad companies have not heretofore, and are not
now handling in a manner satisfactory to the public and the

shippers and consignees of the several commodities mentioned.

Applicants further state that the several railroad 'companies

operating between Denver and Colorado Springs have certain

designated days on which they will accept and deliver oils, lin-
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seed, gasoline, etc., that The Atchison, Topeka and Santa Fe

Railway Company and The Colorado and Southern Railway

Company accept such items only on Monday and Saturday of

each week, and that The Denver and Rio Grande Western Rail-
road Company accepts said articles on Tuesday and Thursday of
each week; that the service which the applicants render in the de-
livery of said articles is much quicker than that afforded by any
of said railroad companies, and that it is in the interest of the
public that such articles be delivered with greater dispatch than
any of the railroad companies afford; that the service which the

petitioners render in the delivery of automobile tires, accessories

and equipment is a necessary one for the convenience and accom-
modation of the public, for the reason that the applicants make

a more prompt delivery thereof than any of said railroad com-

panies, and that the applicants deliver said articles on rush

orders and at times and hours when there is no railroad service
for the prompt delivery thereof; that by means of the service
afforded by the applicants, persons desiring a prompt delivery
of any of the articles which the applicants handle can wire or
telephone rush orders for said articles and secure delivery of
such orders by truck much earlier than it is possible for them

to be delivered by railroad freight service; and in addition there-
to, the service which the applicants afford contemplates the pick-
ing up of said articles and delivery thereof to the consignee with-
out extra drayage charges; that the service which the applicants
render is essential to the prompt, cheap and efficient transporta-
tion of such articles and is of great benefit to the business houses
and others desiring quick service; that the applicants have at
no time delivered any of said articles at a rate less than said
railroad companies charge for the delivery thereof by freight,
and that in most instances the charges received by the applicants
are in excess of those charged by the railroad companies for
freight delivery.

It is also stated in the application that the applicants are
amply able to carry on and conduct the business which they are
now, and have heretofore been, engaged in and are able to re-
spond for any damage that may be done to the property delivered
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to them for transportation which they may agree to transport;
and in addition thereto, and for the protection of the shippers
of said property, the applicants carry insurance covering all
such property so delivered to them for transportation up to the
amount of $5,000 per truck load; that there is some doubt in
the minds of the applicants as to whether they come under the
provisions of Chapters 133 and 134 of the Session Laws of Colo-
rado for 1915, and as to whether they are a public utility within
the meaning of the statutes and laws of the State of Colorado in
such case made and provided.

Upon the filing of the application, copies of the same were
served on The Atchison, Topeka and Santa Fe Railway Com-
pany, The Colorado and Southern Railway Company, American
Railway Express Company and The Denver and Rio Grande
Western Railroad Company who thereafter, and within the time
required, filed answers and protests against the granting of the
application.

The matter was heard February 20, 1924, at the Hearing
Room of the Commission, 305 State Office Building, Denver,
Colorado, upon due notice to all parties, at which time testimony
in support of the application and in opposition thereto by pro-
testants was submitted. At the hearing the applicants testified
that they were engaged in operating a motor truck line between
the points involved and had been operating this line since about
May 6, 1922; that the approximate amount of their investment
was about $8,000; that the equipment of their transportation
line consisted of four trucks and one service car; that by far
the major portion of the articles transferred by them consisted
of petroleum and petroleum products, automobile tires and auto-
mobile accessories; that practically all of their business was con-
fined to such commodities as were given on rush orders and re-
quired expeditious delivery; that such articles were accepted in-
discriminately by them for shipment, and that most of the trans-
porting done by them, except by special contract, was between
Denver, Colorado Springs and intermediate points.

The evidence of the applicants was supplemented by the testi-
mony of several shippers, who testified as to the public conven-



4111

584 REPORTS OF DECISIONS OF

ience and necessity of the particular service rendered by the ap-

plicants; that most shipments made by them over the transpor-

tation system of applicants were rush orders and required ex-

peditious delivery; that no freight could be shipped on any par-

ticular day from Denver after 4:00 P. M.; that any orders re-

ceived by them after 4:00 P. M. could not be shipped and de-

livered until the following day; that the service of the appli-

cants permitted the shipment of rush orders until about 9:00 or

10:00 o'clock in the evening of any particular day; that orders

for petroleum, petroleum products, automobile tires and automo-

bile accessories usually demand immediate delivery, and that

there has grown up a custom among customers for such com-

modities to rely upon such expeditious and quick delivery to

such an extent that the public now demands it.

The Commission is of the opinion that there is merit to the

applicants' contention that the requirements of those in the busi-

ness of petroleum and petroleum products, automobile acces-

sories and tires demand a quicker and more expeditious delivery

than is furnished by the railroads in the territory in question.

The Commission, however, is also of the opinion that this demand

does not apply to other commodities, and that any certificate of

convenience and necessity granted herein should be limited to

the transportation of petroleum and petroleum products and au-

tomobile accessories and tires between Denver and Colorado

Springs, Colorado, and intermediate points. Its authority to

so limit a certificate of convenience and necessity is found in

Section 35 (c) of the Public Utilities Act in the following lan-

guage:
if* 4 The Commission shall have power, after hearing,

to issue said certificate * * * for the partial exercise only

of said right or privilege, and may attach to the exercise of the

rights granted by said certificate such terms and conditions as,

in its judgment, the public convenience and necessity may re-

quire. * * *"

The Commission, therefore, finds that the public convenience

and necessity requires the transportation system of the appli-

cants for the transportation as a common carrier of petroleum
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and petroleum products, automobile accessories and tires only

between Denver and Colorado Springs and intermediate points.

Some doubt is expressed by the applicants as to whether the

transportation system as conducted by them is that of a com-

mon carrier. The Commission has no doubt in this matter. The

evidence shows that the applicants are in competition with the
railroads, and that they accept indiscriminately the commodi-

ties in question between Denver and Colorado Springs.

On the question of consent by the counties involved prior to
the issuance of a certificate of public convenience and necessity,
the Commission adheres to its opinion in the case of The Colo-
rado Motor Way, Inc., Application No. 191, decided by this Com-
mission September 15, 1923.

ORDER.

Jr IS THEREFORE ORDERED, That the public convenience and
necessity requires, and will require, the operation of an automo-
bile line for the transportation of petroleum and petroleum prod-

ucts, automobile accessories and tires only as a common carrier

between the City and County of Denver and Colorado Springs,

Colorado, and intermediate points, by H. P. Kidd, C. E. Martin

and F. E. Martin, doing business as a co-partnership under the

firm name and style of the White Motor Express Company, ap-
plicants in the above entitled proceedings, and this order shall

be taken, deemed and held to be a certificate of public conven-

ience and necessity therefor.

IT IS FURTHER ORDERED, That the applicants shall file with

the Commission within twenty days from the date hereof a

schedule of their rates and the time of arrival and departure

from the various communities they serve.

IT IS FUR'FHER ORDERED, That the applicants shall operate

said automobile transportation line, as set forth in their sched-

ule, throughout the year except when prevented by the Act of

God, the public enemy, or unusual and extreme weather condi-

tions; and this order is made subject to compliance by appli-

cants with the rules and regulations now in force or to be here-

after adopted by the Commission with reference to automobile
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common carriers, and also subject to any legislative action that
may in future be taken with respect thereto.

Lannon, Commissioner: The Public Utilities Act gives this
Commission authority to issue certificates of public convenience
and necessity for the operation of auto bus lines for hire only
where the proposed operations are in competition with rail-
roads or street railways. Obviously the intent of the Act was
that certificates should only be granted in isolated instances
where the railway service was inadequate. If this is not the
intent of the Act, then there was no reason or excuse for the en-
actment of the law. Between Denver, Colorado Springs and
Pueblo twenty-two passenger trains—eleven each way—are run
during the summer months, and ten trains each and every day
are run during the winter months. Besides the passenger trains,
a great many freight trains are operated daily. Between the
points named, The Denver and Rio Grande Western Railroad,
The Atchison, Topeka and Santa Fe Railway and The Colorado
and Southern Railway operate more trains, and more frequent
service is given by steam railway trains than is known elsewhere
in Colorado. If there is any excuse for the granting of a cer-
tificate of public convenience and necessity between Denver and
Colorado Springs, then I say there is absolutely no excuse for
refusing such certificates anywhere in this State.

For the aforesaid reasons, I most respectfully dissent to the
opinion rendered in the instant case.

THE PIKES PEAK CONSOLIDATED FUEL COMPANY

V.

THE DENVER & RIO GRANDE RAILROAD COMPANY.

[Case No. 272. Decision No. 788.]

Pleadings—Other grounds for relief than those stated in complaint—

Surprise.

1. Other and different reasons for sustaining a complaint

than those set forth therein may be urged unless defendant or

Interveners are injured by reason of surprise.
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Rates—Value—Element but not controlling factor.
2. The value of a commodity transported is an element to

be considered in fixing railroad rates, although it is not a con-
trolling factor.

Rates—Reason for not making adjustment—Need of revision of other
rates.

3. That other adjustments should be made in coal rates is
no valid reason for not making a proper adjustment in the instant
case.

[December 18, 19 2 4.]

Appearances: C. C. Hamlin and F. C. Matthews, of Colorado
Springs, and L. J. Williams, of Denver, for Complainant; J. A.
Gallaher, of Denver, for Defendant; A. L. Vogl, of Denver, for
Intervener, The Colorado and New Mexico Coal Operators As-
sociation; En l H. Ellis, of Denver, for Intervener, The Atchison,
Topeka and Santa Fe Railway Company.

STATEMENT.

By the Commission: Complainant, The Pikes Peak Consoli-
dated Fuel Company, filed its complaint with the Commission on
August 20, 1923, wherein it is alleged that complainant is a do-
mestic corporation operating coal mines at Pikeview, Colorado,
situated on The Denver and Rio Grande Western Railroad Com-
pany's main line 4.53 miles north of Colorado Springs, Colo-
rado; that defendant is a common carrier by rail intrastate with-
in the State of Colorado, and as such is subject to the terms and
provisions of the Public Utilities Act of said State and all acts
amendatory thereof or supplemental thereto.

Complainant further alleges that defendant railroad company
exacts, makes and demands charges for the transportation of
lignite coal, carloads, from Pikeview, Colorado, to Pueblo, Colo-
rado, of $1.58 per ton on lump and mine run and 90 cents per
ton on slack, which are carried in certain designated tariffs of
said defendant railroad company; that the aforesaid rates are
unjust and unreasonable and unjustly discriminate against com-
plainant for the reason that the same rates, viz., $1.58 per ton
on lump and mine run and 90 cents per ton on slack, are now
in effect from the coal mines located at Canon City, called the
Canon City Group, to Pueblo on bituminous coal, which are pub-
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lished and carried in certain denominated tariffs of said defend-
ant carrier; and further alleges that said bituminous coal pro-
duced in the Canon City Group is of a much higher grade than
the lignite coal produced in the mines of complainant, and that
the prices of the respective coals at the mines are approximately
twice as much for the Canon City bituminous as for the Pikeview
lignite.

Complainant, therefore, prays that, after hearing and inves-
tigation, the defendant carrier be required to establish and pub-
lish rates from Pikeview to Pueblo of 75 cents per ton on lignite
lump and mine run, and 50 cents per ton on lignite slack coal
from its said Pikeview mines to Pueblo.

The defendant carrier answered the complaint of plaintiff,
filed August 27, 1923, wherein it admits the allegations of para-
graph one of said complaint; alleges in a general way that it is
a common carrier, as alleged in plaintiff's complaint, and that
T. H. Beacom is the Receiver of the defendant carrier, and as
such Receiver is subject to the provisions of the Public Utilities
Act of the State of Colorado and all acts amendatory thereof
or supplemental thereto.

Defendant further admits that the rates on lignite coal from
Pikeview to Pueblo are as stated in paragraph three of the com-
plaint, viz., 90 cents per ton on slack and $1.58 per ton on other
classes of coal, and that defendant carrier publishes such rates
in certain specified tariffs.

Defendant carrier denies the allegations of paragraph four in
said complaint contained, and denies that the rates mentioned
are unjust, unreasonable or discriminatory; and as to the allega-
tions in paragraph five of said complaint, the defendant alleges
that the rates prayed for by complainant of 75 cents per ton
on lump and mine run and 50 cents per ton on slack from Pike-
view to Pueblo are not reasonable or compensatory for the serv-

ice involved, and that any change whatsoever should not be made
in the present rates between said points, and asks that the com-
plaint of plaintiff herein be dismissed.

Subsequently, on September 17, 1923, The Atchison, Topeka
and Santa Fe Railway Company asked that it be permitted to
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intervene in the above cause, and that it be considered as a party

defendant. In its petition of intervention said intervener al-

leges its corporate capacity, and that it is authorized to do, and

is doing, business as a common carrier of coal and other com-

modities within and through the State of Colorado; that among

other intrastate movements the transportation of coal from mines
immediately north of Colorado Springs to Pueblo is involved, as

well as the movement from the Canon City Group of mines; that
it is subject to the same extent and effect as the defendant herein

to the provisions of the Public Utilities Act of this State, and

particularly is affected by the rulings and decisions of this Com-

mission affecting or changing intrastate coal rates in Colorado.

Intervener Santa Fe further alleges that it makes similar rates

and charges to those set up in the complaint as being made by

the principal defendant, both from mines on its rails in the vi-

cinity of Pikeview to Pueblo and from the Canon City mines to

Pueblo, and that any change in the rates mentioned in the com-

plaint would necessarily affect the rates of intervener; denies

that the present rates from the Pikeview mines to Pueblo are

either unjust or unreasonable or that they operate to unjustly

discriminate against any shipper from said Pikeview mines when

shippers from the Canon City Group are considered, or other-

wise; and alleges that the rates proposed and sought by com-

plainant are not reasonable or compensatory.

In the sixth paragraph of intervener's petition it is alleged

that a rate fixed on so-called lignite coal different from the rate

on the regular bituminous coal, as sought by complainant, would

be in contravention of the established method of making rates on

coal in Colorado, which have always been made up without dis-

tinction between the various grades and values of soft coals from

many of the fields and mines of the State; and that the grant-

ing of the prayer of the complaint would necessarily upset every

intrastate coal rate in Colorado. Then follows a suggestion by

intervener, in the interest of every carrier and shipper, of the

necessity of a statewide inquiry into the subject, if any such dis-

tinction in rates is to be seriously considered, and suggests the

impropriety of any order in the matter altering the present rates
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or rate structure. Intervener closes its petition in intervention
by alleging that there is no proper reason for establishing rates
for the transportation of the so-called lignite coal different from
or lower than the rates for the same or similar service in the
movement of bituminous coal.

On January 26, 1924, The Colorado and New Mexico Coal

Operators Association asked leave and filed its petition in inter-
vention in the above entitled cause. Said intervener alleges that

it is a domestic corporation organized not for profit, and has its

principal office in the City and County of Denver; that its mem-

bership is composed of various individuals and corporations op-

erating mines in Fremont, Huerfano and Las Animas Counties,

Colorado, and also in other mining districts in the western and

southwestern part of the State of Colorado, and that rates are

published from the several mines operated by intervener 's mem-

bers in said localities to Pueblo, and that coal sold by interven-

er's members in Pueblo is sold in competition with the coal sold

by complainant herein on the Pueblo market.

This intervener alleges that any changes made in the rates

from complainant's Pikeview mines to Pueblo would materially

affect the competitive conditions existing between complainant's

mines and the mines of intervener's members, and that for this

reason its members are directly interested in the subject matter

of this procedure. It denies that the existing rates from the

Pikeview mines to Pueblo unjustly discriminate against the com-

plainant by reason of the same rates being in effect from the

Canon City Group to Pueblo, as is alleged in paragraph four of

complainant's complaint; and, therefore, asked and was given

leave to intervene and become a party to and participate in the

hearing of said cause.

Thereafter the Commission set the matter for hearing at its

Hearing Room, 305 State Office Building, Denver, Colorado, for

Tuesday, February 26, 1924, and by agreement between all par-

ties in interest, the hearing was continued from time to time

until the same was finally held at the same place on April 14,

1924, where the matter was heard before Commissioners Lannon

and Scott.
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After the hearing had been concluded, time was given for the

filing of briefs by all parties appearing. Briefs were filed by

complainant in May, 1924; by the interveners in June, 1924, and

reply brief by complainant on June 17, 1924. Before any of the

briefs had been filed, and on May 4, 1924, Mr. Commissioner

Scott died and Mr. Commissioner Bock was appointed to and
assumed the duties of said position on May 15, 1924. These cir-

cumstances, with other matters, have been the cause of the some-
what unusual delay in the preparation and issuance of the de-

cision and order herein.

All briefs filed, the transcript of the record of the testimony

adduced at the hearing, as well as all exhibits introduced, have

been carefully read and considered. While it is true that so far

as the allegations of complainant's complaint are concerned, the
gist of its complaint is based on the alleged inferiority of the

Pikeview lignite coal as compared with the bituminous coal pro-

duced at the Canon City Group, yet at the hearing there were
several other grounds urged by complainant to substantiate its

claim that the rates on Pikeview coal to Pueblo were unjust, dis-
criminatory and unreasonable as compared with the same rates
for the transportation of bituminous coal from the Canon City
mines to Pueblo. Some question is raised by the defendant car-
rier in its brief as to the propriety of the Commission entertain-
ing or considering any other factor or cause than the ones set
forth in the complaint; but in view of the provisions of the Pub-
lic Utilities Act, that unless otherwise specifically provided in
the Act itself the hearings of the Commission should be con-

ducted in conformity with the civil code of procedure of this

State, it is deemed to be immaterial that other and different

reasons were urged by complainant than those set forth in its

complaint unless, of course, the defendant or interveners were

thereby unjustly affected by reason of surprise. No such show-

ing was made or, indeed, attempted to be made, and it seems im-

probable that in a rate case any party interested therein should

be misled or surprised at any evidence introduced that bore at
all upon the matter made the subject of investigation.
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It is conceded that the rates from the Pikeview mines to Pueblo

and from the Canon City Group to Pueblo are the same, to-wit:

90 cents for slack and $1.58 for other grades of coal. It is also

admitted that there is about thirteen miles difference in the dis-

tance between Canon City and Pueblo and Pikeview and Pueblo,

Pikeview being the longer haul.

If not conceded, there is ample evidence to justify the state-
ment that, so far as the quality of the respective coals is con-

cerned, that produced at Pikeview is of an inferior grade of lig-
nite coal (such a grade of coal as does not, and perhaps would
not, compete with any other grade of lignite produced in this
State), while the coal produced at the Canon City Group is of
the bituminous character and perhaps equals the bituminous
product of any coal produced in the State of Colorado, and the
market value at the mines of the respective coals is $1.50 to $2.00
per ton higher for the Canon City coal than for the Pikeview
coal. The relative amount of the two coals marketed at Pueblo.
is fairly shown by defendant's Exhibit 3 for the calendar years
1922 and 1923 as follows:

Calendar Bituminous (Canon City) Lignite (Pikeview)
Year Cars Tons Cars Tons.

1922 2,182 112,385 66 2,264

1923 2,100 121,616 63 2,185

From the above statement it appears that the tonnage moving
to Pueblo from Pikeview is somewhat negligible as compared
with the tonnage moving from the Canon City Group to Pueblo.

The principal factors relied upon by complainant as reasons
or grounds for a differential to be established, Pikeview to Pueblo
as compared with Canon City to Pueblo, are:

(1) The inferior quality of the Pikeview coal.

(2) The relatively lower cost of the service in transporting

coal from Pikeview to Pueblo than from Canon City to Pueblo

owing to a down grade haul.

(3) No empty car return movement.

(4) No extra expense occasioned by the assembling of cars

at the main line.
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Taking up these contentions in their order, except the first,

which has been discussed hereinbefore, it is fairly disclosed by

the evidence submitted that the haul from the Pikeview mines

to Pueblo, though some miles longer, is a continuous down grade

movement, equalling in substantial effect the down grade move-

ment from Canon City Group at the point of assembling at

Canon City to Pueblo. The fact is further fairly established by

the evidence that in the movement from Pikeview to Pueblo the

empties are, or may be, set out at Pikeview from main line trains

southbound, and after loading at the tipple of the Pikeview mine,

which is but a short distance from the main line joint Denver

and Rio Grande Western and Santa Fe tracks, the loaded ears

are picked up and transported direct to Pueblo without any in-

termediate service or attention. It is also fairly inferable from

the evidence that no empty return car movement is necessary to

be made to Pikeview under normal conditions, owing to the fact
that when coal is shipped from Walsenburg, Trinidad and Canon
City fields to Denver, the return empties may be utilized, in pro-

portion to which Pikeview is entitled, for the movement south-
bound from Pikeview to Pueblo without any appreciable addi-

tional expense.

On the other hand, the movement from the Canon City Group
to Pueblo involves the distribution of the empty cars to the
mines in the Canon City Group, within a radius of from two
to five miles of the main line track, then the assembling thereof
when loaded at the main line track to be made into trains des-
tined for Pueblo. This additional service is such a service as
involves an additional expense at Canon City for the train move-
ment from Canon City Group to Pueblo. What that additional

expense amounts to is not clear from the evidence, but it is clear

that it is an additional expense incurred by the carrier in trans-

porting coal from the Canon City Group to Pueblo over the ex-

pense entailed by transporting coal from Pikeview to Pueblo.

In support of the proposition that the value of a commodity
is an element to be considered in fixing rates, this principle was

recognized by this Commission as early as 1916 in the case of

•
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Iluerfano Coal Co. v. C. C. & C. S. R. R. Co., reported in 3 Colo.
P. U. C. 116, 120, where it is said:

"The value of a commodity is always an element to be consid-

ered in fixing rates, and was one of the elements in the mind of

the Commission when it used the following language in Case No.

10, In re Eastern Colorado 'Coal Rates, 1 Colo. P. U. C. 48-56:

'Wherever possible the coal mining districts of this state should

be placed on an equality and given the fullest opportunity to

compete with each other.'

"The Commission feels that this fact should receive careful

and serious consideration."

The same principle as to the value of a commodity being a

factor or element to be considered in fixing a rate was announced

by this Commission in the ease of Grand Junction M. & F. Co.

v. D. & R. G. R. R. Co., 2 Colo. P. U. C. at 188, wherein it is said:

"The rates on bituminous coal may properly be somewhat

higher than the rates on lignite, as lignite coal is an entirely dif-

ferent commodity from bituminous coal, and there are certain

conditions surrounding its transportation which justify a differ-

ence in the rates."

And in Copeland Ore Sampling Co. v. Midland Terminal Rail-

way, 4 Colo. P. U. C. at 195, the principle is again stated by

this Commission as follows:

"The principle of grading rates in accordance with the value

of the article is one well recognized in rate making and has been

approved and utilized by the various regulatory commissions.

The principle is based upon the underlying fact that the greater

the value, the greater is the risk." Citing numerous authorities.

This same principle was recognized by this Commission in

Cases Nos. 244 and 250, decided June 4, 1923, wherein a differ-

ential of 50 cents a ton higher for the transportation of anthra-

cite coal over bituminous coal from the Crested Butte market

was established, on the theory that the anthracite was of greater

value and the consequent risk of damage in case of loss was

thereby greater to the carrier.

Decision No. 611, June 4, 1923, In re Western Coal Rates.
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The Interstate Commerce Commission has repeatedly and uni-

formly recognized this principle in its fixation of rates. In Union

Tanning Company v. Southern Railway Company the principle

is thus announced:

"The value of a commodity is one of the material considera-
tions in the adjustment of rates, and it is just as unsound to say
that rates on carloads of equal tonnage and equal cost of move-
ment, one of a low grade cheap commodity, and the other of a
high grade and valuable commodity, should be made the same,
except for the difference that might be allowed for the single
item of increased risk, as it is to say that every commodity should
be charged all it can stand or bear. It is alike in the public in-

terest and just to the carriers, having regard to their entire busi-

ness and their right to an opportunity to earn a fair return upon

the property in addition to the cost of service, that in the adjust-
ment of rates due weight be given to differences in value of the
respective commodities carried, and that such differences be not
limited by the mere measure of difference in risk."

Union Tanning Co. v. Southern Ry. Co., 26 I. C. C.
159-163.

Again the Interstate Commerce Commission in Pure Oil Com-
pany v. Director General states:
"One of the essential factors to be considered in determining

the difference in rates between refined oils and the low grade
oils is the difference in value and the ability of the refined oils,
because of their much higher value as a whole, to bear greater
transportation charges than the low grade oils."

Pure Oil Co. v. Director General, et al., 56 I. C. C.
218-222.

Authorities might be cited almost without number in support
of the proposition that the value of the commodity is a factor
to be given consideration in the fixing of rates—not a controlling
factor, but merely an element to be given consideration along

with other facts and circumstances in the particular case. The
decisions of courts and commissions throughout the country are
entirely in accord, and the books are full of iteration and reitera-
tion of the principle hereinabove announced.



596 REPORTS OF DECISIONS OF

As hereinabove noted, it was suggested by intervener, The
Atchison, Topeka and Santa Fe Railway Company, that if any
relief should be granted complainant in the instant case it would
thereby necessarily involve a statewide inquiry into coal rates
with respect to the value of the various kinds of coal mined in
the State of Colorado. The suggestion is not impressive in view
of the provisions of sub-division (b) of Section 23 of the Public
Utilities Act, which reads:
"The Commission shall have the power, upon a hearing had

upon its own motion or upon complaint, to investigate a single
rate, fare, toll, rental, charge, classification, rule, regulation, con-
tract, or practice * * * and to establish new rates, fares,
tolls, rentals, charges, classifications, rules, regulations, contracts
or practices * * * in lieu thereof."

This same suggestion was made to the Commission, and some-

what seriously contended for by the carrier, in the case of Hy-

gienic Ice & Coal Co. v. Colorado & S. R. Co., Decision No. 468

of August 5, 1921. That case involved the complaint of the

Hygienic Company as to the rates then in effect for the trans-

portation of coal from the northern fields into Boulder, and the

contention and suggestion was made that if that rate were dis-

turbed it would necessitate a general inquiry into all the rates

from the northern coal fields to other localities and territory.

The Commission in that case dismissed the contention by saying

that "it should not deny relief from high rates for the transpor-

tation of coal merely because other localities would be similarly

inclined to ask relief."

Hygienic Ice & Coal Co. v. Colorado & S. R. Co., P. U. R.

1921-E, 683, 813 (abs.).

Despite the contention made and the fact that the rate from

the northern fields to Boulder was materially reduced, no other

locality or community has as yet made application to the Com-

mission for an adjustment of coal rates. For the sake of argu-

ment, however, it may not be gainsaid that the reasons suggested

or the contention made has any real merit or force, for the

reason that other adjustments made or which should be made in

coal rates is no valid reason for saying that an adjustment should
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not be made in the proceeding before the Commission in the in-

stant case.

A mass of evidence, both oral and documentary, was submitted

by the respective parties, but without unduly prolonging the

length of this decision by further discussion thereof, the Com-
mission is of the opinion that, taking all the facts and circum-
stances into consideration surrounding the movement of coal
from Pikeview to Pueblo as compared to the movement from the
Canon City Group to Pueblo, for the reasons hereinabove ex-
pressed, there should be some differential in the rate. What
that differential should be is a matter of sound judgment; and
it is the finding of the Commission that the existing rate of 90
cents for slack and $1.58 on other grades of coal from Pikeview
to Pueblo is unjust, unreasonable and discriminatory to the ex-
tent that said rate exceeds 80 cents for slack and $1.25 for other
grades of coal from Pikeview mines to Pueblo, and that for the
future a reasonable and just rate for the transportation of coal
from Pikeview to Pueblo will be $1.25 per ton of two thousand
pounds for lump and mine run coal, and 80 cents per ton of
two thousand pounds for slack coal.

ORDER.

IT Is THEREFORE ORDERED, That the carriers affected by said
movement, The Denver and Rio Grande Western Railroad Com-
pany, T. H. Beacon, Receiver, The Atchison, Topeka and Santa
Fe Railway Company, and any other carrier affected thereby,
shall cause to be made and file with the Commission a tariff
embodying the rates of 80 cents per ton of two thousand pounds

on slack coal, and $1.25 per ton of two thousand pounds on
other grades of coal from Pikeview mines to Pueblo, within

twenty days from the date of the service of a copy of this order
upon each of said carriers, respectively.

[December 18, 1924.]

Lannon, Commissioner, dissenting: The majority opinion

states that this case was heard by Commissioner Scott, now de-
ceased, and myself, and correctly sets forth the various eonten-

MI
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tions of the respective parties and it is unnecessary- for me to

repeat those facts. I am, however, absolutely unable to agree

with the majority in the conclusions which they reached for the

reasons hereinafter given.

I shall take up in the order named the principal factors relied

upon by complainant, shown on page seven of the opinion.

(1) The inferior quality of the Pikeview coal.

The inferiority of coal, in my opinion, should not be used as

a basis to prescribe different rates for different grades or kinds

of coal. The rates on coal in this State have not heretofore been

made on basis of difference in grade or price, or between lignite

and bituminous coals. On page eight of the majority opinion a

citation is given from the case of Grand Junction M. & F. Co.

v. D. & R. G. R. R. Co., 2 Colo. P. U. C. at page 188, and the

language there used is based apparently upon the finding of the

North Dakota Board of Railroad Commissioners as a result of its

investigation of the reasonableness of the lignite rates in North

Dakota. There was no lignite coal involved in Grand Junction

M. & F. Co. v. D. & R. G. R. R. Co., et al., supra, and the order

therein prescribed rates solely on bituminous coal. In the in-

stant case the record shows that witness Bromfield clearly stated

that the Dakota lignite was very different from the Colorado

coal. There was also an entire absence of testimony in the rec-

ord as to similarity of transportation and other conditions be-

tween the Dakota lignite coal fields and those here involved.

It is true that this Commission, in its Decision No. 611, Cases

Nos. 244 and 250, Western Coal Rates, 80 I. C. C. 383, estab-

lished a differential of fifty cents, anthracite over bituminous,

from the mines in the Crested Butte district. What the Com-

mission really did in that case was to prescribe a rate on bitu-

minous coal and established a differential over that rate for the

transportation of anthracite coal. The difference in mine prices

between anthracite and bituminous was not the controlling

reason for establishing such differential. In prescribing said

differential, we said at page 478, "a slightly higher rate for the

transportation of anthracite is justified, not only through cus-

tom and precedent, but because of the greater value and result-

1
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ant higher claims against the carrier in the event of loss."

There were no such facts developed in the instant ease. While

it may be readily admitted that the value of a commodity is

always a factor to be considered in fixing rates and the decisions

hold that to be the general rule, yet regulatory bodies have not
heretofore reached the fine distinction of prescribing rates upon
the same commodity where there is a difference in price, accord-
ing to grades of the same commodity, of only one dollar to three
dollars a ton. Exhibit No. 2, submitted by complainant, shows
the price of Canon City lump coal at the mines prior to March

3, 1924, was Six Dollars ($6.00) per ton and Pikeview lump was

Three Dollars and Twenty-five Cents ($3.25) per ton; that since

March 3, 1924, Canon City lump coal has been reduced to four

Dollars and Twenty-five Cents ($4.25) per ton, and the Pike-
view lignite lump to Three Dollars ($3.00) per ton, so that over

one month before the time of hearing, and at all times since and

up to the present time, there has been a difference of only One

Dollar and Twenty-five Cents ($1.25) per ton.

If a difference in price of from one dollar to three dollars in
the grades of the same commodity is to be the controlling factor
in determining differentials or differences in coal rates, can the
Commission, with fairness, deny the establishment of rates based
on prices of other commodities and necessities which fluctuate
widely in wholesale prices? It is well known that apples range
in price right now from One Dollar and Fifty Cents ($1.50) per

box for Ben Davis to Five Dollars ($5.00) per box for the best

grade Delicious. Here is a difference in value on a single box of

apples of two and eight-tenths times the difference found in the

coal prices per ton at the time of the hearing herein. An ordinary

car of apples contains six hundred ten boxes. On the basis re-

ferred to, there would be a difference in value between the
cheaper and the better variety of apples of $2,135.00, or more
of a difference on the one car of apples than there would be on a
whole trainload of coal where the spread in price only amounted

to $1.25 per ton.

Again, grapefruit varies in price from three dollars a box to
six dollars per box; oranges from twenty to sixty cents per
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dozen; potatoes from one dollar and forty cents per cwt. to two

dollars and fifty cents per cwt., and wheat prices vary widely

according to grades. Upon the foregoing commodities and nu-

merous other articles the rates are fixed on the articles as a

whole and not upon the different prices received at point of pro-

duction or consumption for the different grades of the particu-

lar articles.

In the light of such wide spreads in prices, and remembering

that all these commodities move on the same rate basis irrespec-
tive of the prices or quality of the different grades of the par-

ticular article moved, doesn't it make one pause and wonder
what kind of mental gymnastics one has to indulge in to come
to a conclusion that lignite coal, with a difference in value only
of from $1.25 to $3.00 per ton under that of bituminous coal,

should be selected as a special favorite for a differential in rates

in order that an inferior article should be foisted upon an unsus-

pecting public?

If we are to take the slight difference in price of coals as

shown here of one dollar and a quarter and establish a differ-

ence in rates based upon said difference in price, then, logically,

we should prescribe a different rate on coal from the Canon City

district on account of the mine price of the coal from that dis-

trict being reduced from $6.00 to $4.25 per ton. Also, to be con-

sistent, we should order a state-wide investigation of present

coal rates and rate structures asked for by the Santa Fe Railway

and readjust rates on such coal prices as are found as a result

of such inquiry. I am of the opinion that the majority erred in

taking the difference in price of $1.25 between bituminous and

lignite coal as a factor in determining a new basis of rates be-

tween Pikeview and Pueblo, and this opinion is supported by

our recent general investigation of coal rates in Colorado and

the rates prescribed in Decision No. 611. In that decision this

Commission did not differentiate in rates, as far as prices were

concerned, between lignite from the northern fields and bitu-

minous coal from other fields, and I see no reason for doing so

now.
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(2) The relative lower cost of the service in transporting coal

from Pikeview to Pueblo than from Canon City district to Pu-

eblo, owing to a down-grade haul.

In reaching the conclusion that there is a lower cost of service

in transporting coal from Pikeview to Pueblo than from Canon

City district to Pueblo, the majority entirely overlooks the fact

of the difference of about thirteen miles shorter in the haul,
Canon district to Pueblo, and also ignored the additional service
of sending switch engines from Colorado Springs to Pikeview a
good portion of the year to bring coal into Colorado Springs

from Pikeview.

It is true, as the record shows, that the mines in the Canon

City district are all on short branches and that there are ad-

verse grades on these branches, but these grades are favorable

to the loaded movement and that fact, together with the shorter

average mileage from the Canon district to Pueblo, is more fa-

vorable from a transportation standpoint than the about thir-

teen miles longer haul, Pikeview to Pueblo. There was no evi-

dence whatsoever introduced by complainant as to such alleged

lower transportation costs from Pikeview. In fact, Mr. Matthews,

complainant's principal witness, testified that he had no actual

knowledge as to actual costs of service. In the absence of some

such substantial evidence, I am convinced that the majority

erred in simply assuming that there was, in fact, a lower cost in

transporting coal from Pikeview to Pueblo than from the Canon

City fields to the same destination. I am further of the opinion

that the record fully supports defendant's contention that the

transportation of coal from both districts to Pueblo is under

substantially similar conditions.

(3) No empty car return movement.

There was such slight reference in the record as to empty car

movement that I cannot reconcile the statement in the majority

opinion that: "It is also fairly inferable from the evidence that

no empty return car movement is necessary to be made to Pike-

view under normal conditions. * *" I have again carefully

examined the record and find only the mere statement of an

operating witness employed by a carrier, not a party to this
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proceeding, who said: "Cars are hauled empty from the north
to Pueblo, coal ears." The only other reference in the record to
empty movement passing Pikeview was a statement by Mr.
George Williams, General Freight Agent of The Denver and
Rio Grande Western Railroad Company, that there was such
southbound empty movement in the distribution of coal ear
equipment to coal mines. I feel that the record is entirely in-
sufficient to warrant any finding whatever as to empty car re-
turn movement.

(4) No extra expense occasioned by the assembling of cars at
the main line.

What I have said with reference to the last preceding sub-
division (3) applies with even greater force here, for it is appar-
ent that the majority went entirely outside of the record herein
in reaching a conclusion that there is "no extra expense occa-
sioned by the assembling of cars at the main line." There is
not the slightest evidence in the record as to assembling of cars
at or on the main line, nor of the expense thereof, and the ma-
jority grievously erred in attempting to make such findings of
fact upon matters not introduced at the hearing, or that were
before the Commission in this case.

Exhibits introduced by defendant Denver and Rio Grande
Western Railroad and on behalf of the interveners, convince me
that for similar hauls on coal in comparable territory the rates
herein assailed are entirely reasonable. These exhibits, together
with our finding in Decision No. 611, Western Coal Rates, supra,
wherein we prescribed rates of $1.15 on lump, nut and mine run,
and $1.00 on pea and slack for an average distance of 27.2 miles,
clearly support the reasonableness of a rate of $1.58 on lump
and 90 cents on slack from Pikeview to Pueblo, a distance of 49.8
miles, or nearly twice the average distance from the northern
fields to Denver.

It should be noted also that in the rates prescribed in Decision
No. 611 the quality of the coal was given no consideration what-
ever and, therefore, the high grade lignite, as well as inferior
lignite from the northern fields to Denver, all move under iden-
tical rates. Said finding was based upon density of traffic, trans-
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portation and other conditions, and not in any sense upon the
quality or the value of the lignite coals from the northern fields.

Courts, of course, must follow the evidence presented in cases
and render decisions accordingly. We are not a judicial body
but are clothed with wide powers, and such decisions as are pro-
mulgated are subject to review only by the State Supreme Court.
Not being a court, consequently we are not tied to the wheel of

court procedure. Every freight rate involved in Colorado is

on file in the office of this Commission, and we have in addition

a rate expert at our command. Through these 'agencies the most

reliable data obtainable is at hand and should be used in reach-

ing proper conclusions so as to prevent a miscarriage of justice

and chaos in the traffic world. The following figures, taken from

the files of the Commission, plainly show that coal rates are now

lower from Pikeview to Pueblo than for similar distances in the

northern Colorado fields. These figures show plainly that in-

stead of a reduction, Pikeview to Pueblo, the rate should be

raised or else the rates in the northern fields should be reduced.
Comparison of Lignite Coal Rates Between Pikeview and Pueblo

with Rates from Northern Lignite Field of Equal Distance.

Miles
Rates on

Lump

Percentage

Increase

Over

Pikeview
Rates on

Lump

Increase

Percentage

Over
Pikeview

Rates on Rates on

Slack Slack
Pikeview to Pueblo 50 $1.58 $ .90
Marshall to Ft. Collins. 50 1.90 20.25% 1.82 102.22%
Erie to Littleton 44 1.73 9.49 1.61 78.88
Erie to Ault 51 1.70 7.59 1.60 77.77
Firestone to Wellington 51 2.43 53.80 2.19 143
Erie to Lucerne 52 1.90 20.25 1.90 111.11
Louisville to Ft. Collins 54 1.90 20.25 1.82 102.22

Leyden to Castle Rock. 48 2.43 53.80 2.19 143.33
Erie to Watkins. 55 1.80 13.92 1.80 100
Monarch to Ft. Collins. 51 1.90 20.26 1.82 102.22
Erie to Kuner. 52 1.71 8.22 1.40 55.55
Erie to Klink 52 1.80 13.92 1.80 100
Firestone to Nunn 47 1.80 13.92 1.70 88.88

The aforesaid table shows that the average increase percentage of
rates on lump coal from the northern field is 21.30% higher than it
is from the Pikeview field to Pueblo.

The figures in relation to rates on slack coal from Pikeview are
shown to be an average of 100.43% lower than rates for corresponding
distances from the northern Colorado field.
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Wherein, may I respectfully ask, is any wisdom or good busi-
nessjudgment exercised in declaring that because of an inferior
grade of coal a railroad should be mulcted by compelling lower
freight rates in order to increase the dividends of a mine pro-
ducing an inferior coal? Every tub, so to speak, should stand
upon its own bottom. On the average it costs so much per ton
to haul freight. It is common knowledge that coal rates are
among those carried at low figures. The Denver and Rio Grande
Western Railroad Company has been a losing proposition for
years. It had a large deficit last year. It is on the rocks of
financial despond. To deprive this road of its rightful and
needed revenue is unconscionable and unconstitutional in that it
deprives it of its property without due process of law. In a
word, it resolves itself into a proposition of "robbing Peter to
pay Paul" and making this railroad the "goat" to stand sponsor
for the deficiencies and delinquencies of every industry along
its line.

The testimony in this case shows that the coal of this com-
plainant has a content of about 25 per cent water. If the reason-
ing of the majority is reasonable, and because of the moisture
contained, it should receive a lower rate, then I say, to be con-
sistent, were the moisture to be increased to a certain extent in
this coal it would be logical, according to the majority reasoning,
to compel the carrier to furnish free transportation for the
commodity. I freely confess I have no knowledge of, and I have
never heard of a railroad ever being compelled or ordered by
any regulatory body to haul even water for nothing. Since it is
a down grade from Pikeview to Pueblo, I would suggest that if
the moisture increases to any appreciable extent the product
could be sent to market on the bosom of its own liquid content.

Finally, the majority opinion entirely disregards the principal
relief sought by complainant; namely, the establishment of a
differential according to the value of the coal. The chief witness
for complainant, Mr. Matthews, testified: "We are asking the
Commission to establish a differential according to the value of
the coal in addition to the lower rate on the service." (Record,
page 56.) The majority did not establish such differential.
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They merely found an alleged reasonable rate of $1.25 for

lump and 80 cents per ton for slack coal for future movements

of coal from Pikeview to Pueblo.

The only explanation I can give for the majority opinion is

that neither of the commissioners signing it heard the case.

For the foregoing reasons I most respectfully dissent to the

majority opinion and order, and conclude that the complaint

herein should be dismissed and that the rates prayed for should

be denied.
[December 24, 1924.]

SUPPLEMENTAL STATEMENT.

By the Commission: In the interest of fair play, and that

the public may be rightfully informed, the Commission deems it
advisable to issue a supplementary statement in the above en-

titled cause. The necessity for this statement arises from cer-

tain unfortunate language used by Commissioner Lannon in his

dissenting opinion herein.

In the closing paragraph of his dissent the following lan-

guage is used: "The only explanation I can give for the major-

ity opinion is that neither of the Commissioners signing it heard

the case."

This language; in our opinion, is unfair, misleading and im-

proper, because it conveys the impression that the majority mem-

bers who entered the order had no knowledge whatever of the

facts in the case. Every one familiar with the practice of the

Public Utilities Commission understands fully that all cases are

not heard by all Commissioners, nor is this necessary. The law

expressly provides in Section 9 of the Public Utilities Act that

"any investigation, inquiry or hearing which the Commission

has power to undertake or to hold may be undertaken or held

by or before any Commissioner designated for the purpose by

the Commission."

The language used by Commissioner Lannon gives the public

a wrong impression of the manner in which it functions. A

transcript of testimony is taken by the reporter of the Commis-

sion in each hearing, whether before one or two or three Corn-
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missioners. The Commissioner or Commissioners not sitting at
the hearing have the opportunity to read and examine the en-
tire transcript of testimony, as well as any exhibits that are in-
troduced. In the instant case, the entire record was reported
and transcribed, and was studied and read by the Commissioners
who wrote the majority opinion. The only advantage that the
Commissioner who heard the evidence had over the majority
members of this Commission was that he personally heard the
evidence from the mouth of the witnesses. As most of the im-
portant evidence in a rate hearing is documentary, a study of the
record evidence is the more necessary in such a case than to
hear the various witnesses testify. At any rate, such is the
usual and customary mod= operandi.
To illustrate the above practice by this Commission, the fol-

lowing cases are cited at random in which Commissioner Lan-
non was not present nor did he hear any of the testimony given,
though he signed the decision and order prepared by the other
members of the Commission:

Davis Brothers and Rhodes, Applications Nos. 252 and 253,
for certificates of public convenience and necessity, heard at
Delta, Colorado, by Chairman Halderman in August, 1923.

Colorado Springs & Interurban Railway Company, Applica-
tion No. 314, for permission to abandon service on the Roswell
line in Colorado Springs, heard at Colorado Springs before
Chairman Halderman in March, 1924.
In re W. E. Carver, Application No. 328, for certificate of

public convenience and necessity to operate passenger bus be-
tween Steamboat Springs and Craig, heard at Steamboat Springs
in June, 1924, by Commissioners Halderman and Bock.
In re W. B. Arnold, Application No. 315, for certificate of

public convenience and necessity for the operation of a motor
freight line between Steamboat Springs and Craig, heard at
Steamboat Springs, Colorado, in June, 1924, by Commissioners
Halderman and Bock.
In re Charles Maxday, Inc., Application No. 319, for a cer-

tificate of public convenience and necessity to operate motor
bus passenger line between Trinidad and Walsenburg, via Agui-

ML.
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lar, heard at Trinidad, Colorado, in October, 1924, by Commis-

sioners Haldeman and Bock.

In re C., B. 84 Q. R. R. Co. and C. & S. Ry. Co., Application

No. 371, to substitute passenger service between Lafayette, Louis-

ville and Denver, heard at Lafayette, Colorado, September 12,

1924, before Commissioners Halderman and Bock.

In view of the fact that Commissioner Lannon has seen fit to
criticize and question the motive of the majority of the Commis-

sion in rendering the decision and order in the instant case, for

the reason that they were not present and did not hear the

testimony, it would seem to be the height of inconsistency that

Mr. Lannon should indulge in practices for which he now criti-

cizes Commissioners Halderman and Bock.

The majority of the Commission has no quarrel with the views
expressed by Commissioner Lannon in his dissent, except as those
views reflect upon the good faith and integrity of the majority
decision and order, and for the above reasons this supplemental

statement in the ease is made.

THE DENVER & INTERURBAN RAILROAD COMPANY,
et at.,

V.

WILLIAM CLARK, et at.

[Case No. 279. Decision No. 789.]

Common carriers—What constitutes—Motor vehicle operation.
1. Persons operating automobiles in competition with a rail-

road carrier and advertising themselves as conducting an auto

service between designated points were held to be common car-

riers within the meaning of the Public Utilities Act requiring a

certificate of public convenience and necessity for such operation.

Commissions—Jurisdiction—Violation of Motor Carrier Law.

2. The Commission has power under Sec. 2954, C. L. Colo.

1921, to ascertain whether motor carriers are operating in viola-
tion of the Public Utilities Act and to enter an appropriate order.

Commissions—Jurisdiction—Restraining order.

3. The Commission has no power to enjoin the illegal opera-
tion of motor carriers.
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Co issions—Jurisdiction—Constitutional questions
4. The Commission has no power to pass

tutionality of an act passed by the legislature.

Certificates of convenience and necessity—Operation
line—"Construction" of system, etc.

5. The word "construction" used in Sec.
applies to a motor vehicle system.

Upon the consti-

of motor vehicle

2946, C. L. 1921,

[December 18, 1924.1

Appearances: J. Q. Dier and E. C. Knowles, of Denver, for
complainants; Frank F. Dolan, of Boulder, for defendants.

STATEMENT.

By the Commission: October 10, 1924, compainants filed their
complaint against the above named defendants, alleging therein
their corporate capacities and respective postoffice addresses;
that upon information and belief defendants are residents of
the city of Boulder, Colorado, and giving their business address
as being 1831 14th Street in that city; that defendants are in
business associated together as an association or partnership,
and for a long time last past have been so associated together in
the conduct and operation of a system or means of transporta-
tion of passengers by automobile between the cities of Boulder
and Denver, Colorado, and intermediate points, and thereby are
affording and providing transportation between said cities simi-
lar to that afforded by complainants' railroads, and in competi-
tion with them as common carriers for hire, by indiscriminately
accepting, advertising and otherwise holding themselves out to
accept, carry, discharge and lay down passengers between the
said fixed points of Boulder and Denver, over established routes,
viz., the public highways extending between said two points;
that said defendants have and are operating said means of trans-
portation without having obtained or attempting to obtain from
this Commission a certificate or certificates of public convenience
and necessity authorizing them so to do, as required by the laws
of this State, and particularly as required by Section 2946, C.
L. 1921, being Section 35 of the Public Utilities Act of the State
of Colorado; that defendants in so doing have interfered and
are interfering with and injuriously affecting the operations of
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the lines of railroad of complainants, which have been for a long

time constructed, maintained and operated between the said
points, and threaten to continue so to do; that complainant car-

riers are furnishing, and have furnished at all times past, ade-

quate passenger train service between Denver and Boulder and

intermediate points, and that neither the present nor the future
public convenience or necessity require, or will require, any new

facility or system or means of transportation for the carrying

of passengers between said points; and complainants ask this

Commission to enter an order herein requiring defendants to

apply for and obtain a certificate or certificates of public con-

venience and necessity as required by law for the operation of

such means of conveyance, and that upon failure so to do this
Commission take such steps as will require said defendants, and

each of them, to cease and desist from the further operation of
said means of transportation.

Upon the complaint aforesaid being filed, service thereof was
made by registered mail upon each of the aforesaid named de-

fendants, and thereafter, and on October 22, 1924, the defend-
ants, William Clark, Fred Crain, 0. H. Dunning, Arley Warner,

J. Grant, F. P. Dunning and Seth Armstead, by their attorney,
filed their joint motion that the complaint of said complainants
be dismissed, reserving the right, however, to answer should the
motion be overruled, upon the following grounds, viz.: That the
Commission has no jurisdiction over the matters set forth in
said complaint, and has not power, authority or jurisdiction to
entertain said complaint, or to conduct a hearing thereon, or to
grant any relief with respect thereto; that the complaint does not
state facts sufficient to constitute grounds for complaint, nor to
justify the granting of the relief asked, or any other relief;
that on the face of the complaint the section of the statutes re-
lied upon by complainants does not apply to the defendants, nor
to the matters and things attempted to be set forth in their com-
plaint; that said Section 2946, C. L. 1921, or any other statute
attempted to be invoked by complainants is and are unconstitu-
tional and void, and of no force and effect.
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Thereafter, and upon notice to all parties, the motion of the

named defendants was set for hearing at the Hearing Room of

the Commission, 305 State Office Building, Denver, Colorado, for

Friday, October 31, 1924, at ten o'clock, and by mutual agree-

ment of all parties, the Commission continued the hearing to
Friday, December 12, 1924, at the same hour and place, when
argument upon said motion was duly heard.

At the argument defendants mainly relied upon two of the

grounds set forth in the motion as reason for the dismissal of
the complaint, to-wit, that the section of the statute relied upon
by complainants is unconstitutional and void, and, second, that
the section of the statute designated in the Public Utilities Act
as Section 35, as amended in 1917, approved April 16, 1917, ef-

fective July 16, 1917, was not passed by the legislature in con-
formity with the provisions of the Constitution of Colorado, in

that the subject matter thereof was not clearly expressed in the

title, as required by Sections 21 and 24 of Article V.

With the first contention, to-wit, the unconstitutionality of
the statute, this Commission had repeatedly held, and it once
more holds, that whether or not a statute of the State is uncon-
stitutional is a juridical question, to be determined by a court
of competent jurisdiction; and that the Commission, being an
administrative body, has no power, right, authority or jurisdic-
tion to determine as to the constitutionality of any act passed
by the legislature creating it.

As to the second ground of the motion, that Section 35 afore-
said was not passed by the legislature in conformity with the
provisions of the Constitution of this State, that affords another
question properly submissible to the courts; it involves a ques-
tion of fact to be determined by submission of the journals of
the House and Senate, and the records thereof, of the legislature
of 1917, that purported to pass the act in question. Such mat-
ters are not properly determinable by an administrative body
such as is this Commission.

Defendants also urged at the hearing upon the motion that
they were not within the terms of Section 35 of the act, being
Section 2946, C. L. 1921, which provides "no public utility shall
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henceforth begin the construction of a new facility, plant or sys-
tem * * * without first having obtained from the Commission
a certificate that the present or future public convenience and
necessity require or will require such construction," etc., and
urging that by the use of the word "construction" the legisla-
ture did not intend to include the operation of a motor vehicle
means of transportation, over established routes, or between
fixed points, as is provided by sub-section (e) of Section 2 of the
Public Utilities Act as amended in 1915, being Section 2913 (e),
C. L. 1921, the argument of the defendants being that in the use
of the word "construction" the legislative intent Was to be
applied to public utilities such as railroads, telegraph and tele-
phone lines, waterworks systems and other utilities sui generis.
The argument is as ingenious as it is specious, but bearing in
mind that the legislature of 1915, in the use of the words in sub-
section (e) aforesaid, first brought into the statute laws of this
State the use of the word "automobiles" as being common car-
riers, and by a subsequent section of the act all common carriers
are public utilities, the Commission has heretofore held, and
again holds, that the legislative intent must have been to include,
by the use of the word "construction" all public utilities who
begin the operation of a new facility, plant or system. To make
this point plain, without necessity of further argument or con-
sideration, until the court of review has spoken, the Commission
interprets the legislative meaning of the words of the statute in
question to include the purchase of the necessary equipment,
coupled with the installation and operation by such means, of
an automobile bus transportation line or lines for the carrying
of passengers, freight and express between fixed points or over
established routes.

For the reasons above set forth the motion of defendants will
be overruled, and they will be given jointly time and twenty
days from the date of this order, and its service upon them,
within which to answer or otherwise plead, as they shall be
advised.
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, ORDER.

IT IS THEREFORE ORDERED, that the motion of the named de-
fendants ffied herein on October 22, 1924, be, and the same is
hereby, overruled.

IT Is FURTHER ORDERED, that the named defendants appear-
ing by their attorney are given time and twenty days from the
date of this order, and the service thereof upon their said attor-
ney, within which to answer the complaint of complainants, or
to otherwise plead thereto, as they shall be advised.

RE COLORADO SPRINGS & INTERURBAN RAILWAY

COMPANY.

[Application No. 314. Decision No. 797.]

Abandomnent—Street railway—Branch line—Loss on system as a
whole.

1. The mere fact that a street railway system as a whole is
not paying expenses is no ground for refusing authority to close
a particular branch.

Abandonment—System as a whole unprofitable—Duty and privilege to
dispense with least profitable operation.

2. A public utility whose operations as a whole are not on
a paying basis has both the privilege and duty of curtailing ex-
penses by dispensing with that part operated at the greatest loss
In an endeavor to save the system.

[January 3, 1925.1

Appearances: D. P. Strickler, of Colorado Springs, for Peti-
tioner; Henry E. Finch, of Roswell, Colorado Springs, for Pro-
testants.

STATEMENT.

By the Commis-sion: Petitioner filed with the Commission in
February, 1924, its petition seeking permission for the discon-
tinuance of service over what is called its Roswell line, being an
extension of street car service from the north Tejon Street car
line in the suburb called Roswell.

Protests were filed thereto, and in due course the matter was
set down for hearing and heard in the City Hall, Colorado
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Springs, Colorado, on March 31, 1924. Thereafter, and on May
20, 1924, the Commission issued its decision and order wherein
it denied to petitioner the relief sought and provided that peti-
tioner should serve the territory known as Roswell by reduced
car service on a schedule of one car each hour from the northerly
terminus of the north Tejon Street car lirre to and around the
Roswell loop; but said order was issued without prejudice to the
right of applicant to renew its request after the lapse of a reason-
able length of time should deficits continue to be incurred under
the plan proposed by the Commission.

On June 14, 1924, petitioner filed its application for rehear-
ing, setting forth therein reasons why the matter should be re-
heard, among which was that the order of May 20, 1924, was
based in part upon certain assurances the Commission had re-
ceived from the Board of County Commissioners of the County
of El Paso which the Commission understood to mean that El
Paso County would undertake to repair and maintain a bridge
over the Chicago, Rock Island and Pacific Railway at the north
end of Tejon Street in a reasonably safe manner to permit the
operation of petitioner's street cars thereover.

Thereafter the application for rehearing was granted and the

matter set down for hearing at the City Hall, Colorado Springs,
Colorado, for Friday, December 19, 1924, upon due notice being
given to all parties in interest.

At the December hearing proofs were confined to such matters

as had arisen subsequent to the hearing in March, 1924. On

behalf of petitioner, the proof is to the effect that the earnings

of the street car system of petitioner as a whole are insufficient

to pay its operating expenses and taxes; that with reference to

the receipts from the patrons of its service into and out of Ros-

well since the reduced car service was effective, the operating ex-

penses had not been materially reduced and the operating reve-

nue was not as great as it theretofore had been, with the result

that instead of conditions improving over those in existence when

the original petition was filed in February, 1924, the deficits suf-

fered by petitioner in its Roswell operations were more than

they had theretofore been.
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A great deal of the testimony at the December hearing had to
do with the question of who would repair and maintain the
bridge over the Rock Island cut aforesaid. It was conceded by

all that the bridge was in an unsafe condition for the operation

of street cars thereover ; that it had been closed to vehicular
traffic by order of the Board of County Commissioners of El

Paso County; that the only purpose the bridge had been used
for since the discontinuance of the former street car service was
for pedestrians; that to make the bridge reasonably safe for the
conveyance of street car service thereover, either the heavy or
light street cars, would require several thousand dollars, the
testimony of petitioner being to the effect that the coat would
approximate $15,000.

Each member of the Board of County Commissioners of El
Paso County was called to the stand by protestants in an at-
tempt to prove that El Paso County would repair and maintain
the bridge suitable for the safe operation of street cars. The
attempt, however, was unsuccessful, as no member of the Board
of County Commissioners would state that the county would so
do, and that El Paso County had no duty to perform with ref-
erence to repair and maintenance of said bridge for the opera-
tion of the street car company.

On June 6, 1924, the Commission addressed a letter to the
chairman of the Board of County Commissioners of El Paso
County asking the specific question whether or not El Paso
County would undertake to repair and maintain the bridge in
a reasonably safe condition for the use of Roswell street cars,
and on June 11 a reply thereto was received by the Commission
from the chairman of the Board of County Commissioners of
El Paso County taking the position above set forth that: "The
county has never caused the bridge to be inspected to determine
whether it is safe for use by street cars, as it did not feel, and
does not now feel, that it has jurisdiction to pass on this propo-
sition." And that same expression was reiterated by the mem-
bers of the Board of County Commissioners on the stand De-
cember 19.
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But to lay aside all consideration as to the repair and main-
tenance of the aforesaid bridge, and for the sake of the argument
concede that some one other than the street car company would
put the bridge in a reasonably safe condition and maintain the
same for the running of street ears thereover, yet the deficit of
the street car company would not thereby be overcome on its
Roswell lines nor in the operation of its system as a whole.
Viewed in that light, the question of repair and maintenance of
the bridge becomes immaterial.

The argument is made by protestants that other branches of
the street ear system are not paying expenses, and that it is un-
fair to permit the abandonment of the Roswell branch when the
system as a whole is not paying expenses; that so long as the
street car company is losing money it had just as well lose a
few thousand dollars more per annum in the operation of its
Roswell line. The argument is specious but it is not the law and
is not sound. This Commission has repeatedly held, in conform-
ity with the holdings of other commissions and courts, that a
public utility whose operations as a whole are not on a paying
basis not only has the right, but it is its legal duty to curtail its
operating expenses by dispensing with that part of its service
that is operated at the greatest loss in an endeavor to save the
operation of the system as a whole. This principle is so well
established that citation of authority is not necessary.
The Commission regrets exceedingly to permit the discontinu-

ance of the Roswell line, as it will cause inconvenience and per-
haps more or less hardship on those who reside in the Roswell
district and who have enjoyed street car transportation facilities
for so many years; but, as in the case of the petition of the street
car system in Trinidad for permission to abandon and discon-
tinue its service, authorized by the Commission, the prevalent
use of the automobile and the growth of such use by people gen-
erally is responsible for most, if not all, of the ills of street car
transportation.

Re Trinidad E. T. R. & G. Co., P. U. R. 1922-C, 299.

The petitioner, at the request of the Commission, filed a state-
ment of its operations for the period January 1, 1924, to and in-



616 REPORTS OF DnCTS1ONS OF

eluding December 15, 1924, which statement shows a total of

operating expenses and taxes for the period of $410,731.24, while

the total receipts for the same period were $408,758.84 on the

system as a whole, leaving a deficit of $1,972.40 for the eleven

and a half months' period.

Under the above conditions, the Commission feels it to be its

legal duty to permit the discontinuance of the Roswell line as

originally petitioned for by the street railway company, and

that should it not permit the petitioning company to take such

steps as are reasonably necessary to decrease its deficits, it would

exceed its authority and its decision would be set aside by the

court of last resort.

ORDER.

IT IS THEREFORE ORDERED, That petitioner, The Colorado

Springs & Interurban Railway Company, be, and it is hereby,

authorized and permitted to discontinue street car service over

the Roswell loop, and to remove its rails, poles, wires and other

property therefrom.

IT Is FURTHER ORDERED, That the permission and authority

hereinabove given shall become effective at midnight January 15,

1925.

MAY FARNUM WOODWARD

V.

ESTES PARK WATER COMPANY.

[Case No. 274. Decision No. 803.]

Service—Duty to serve—Undertaking of utility.

1. The service agreed to be rendered by a water utility, and

actually rendered for many years, is the measure of the utility's

duty to continue service.

Service—Abandonment—Reasonableness of return.

2. A water utility must continue to render service which it

has undertaken to render where the revenues are equal to and

exceed the operating expense.

Service—Discontinuance—Inability to finance.

3. The inability of a water utility properly to finance the

continuance of water service to a particular consumer where the
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service has been established for a number of years was held not
to be a sufficient excuse for discontinuing service.

Service—Water—Cost of thawing pipe.
4. A water utility which has rendered a year-around water

service for domestic purposes for many years should pay the ex-
pense of thawing a frozen water pipe.

[January 12, 1925.]

Appearances: James A. Marsh, of Denver, Colorado, for com-
plainant; A. H. Romans, of Loveland, Colorado, for respondent.

STATEMENT.

By the Commission: This is a complaint filed by the com-
plainant, May Farnum Woodward, against the respondent, com-
plaining of an abandonment of certain service by the public
utility in furnishing water for domestic purposes. Complainant
alleges that she is the owner of a cottage, together with necessary
outbuildings, located within a distance of about one mile of the
municipality of Estes Park, in Larimer County, Colorado, and
that said cottage and outbuildings have been occupied as a resi-
dence by her and her family, tenants and employes for the entire
period of twelve months during each year for the past several
years; that The Estes Park Water Company is a corporation
organized and existing under the laws of the State of Colorado,
and is a public utility as defined under the laws of said State,
and is now and has for many years last past been engaged in
supplying water for domestic and other purposes to residents
of the municipality of Estes Park and those living outside of
Estes Park, which are reached by mains and pipes of said Water
Company, including the complainant herein; that the cottages,
outbuildings and premises of the complainant have been con-
nected with the water mains and pipes of the respondent, and
have been continuously supplied during every year for the en-
tire year with water for domestic and other purposes since the
year 1911, and that the complainant has during all of these years
since 1911 paid all rentals and charges imposed by the respond-
ent,' and now stands ready and willing to continue paying any
and all reasonable rentals and charges which may be lawfully
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imposed by said respondent; that notwithstanding the respond-

ent is such a public utility, as aforesaid, and has supplied the

complainant continuously since 1911 with water for the purposes

mentioned, the complainant is informed that some time during

the month of September, 1923, the officers or board of directors

of the respondent resolved and determined to discontinue the

furnishing of water to the complainant for the purposes above

mentioned on and after November 1, 1923, and that unless re-

strained by the order or direction of this Commission that re-

spondent will carry out its resolution and determination and will

discontinue furnishing water to the complainant on said date;

that the cottage and premises are now occupied for residential

purposes, and in addition thereto and in connection therewith

certain livestock, such as cows, horses and chickens, are kept

thereon, and that the continued water supply to be received from

the; Water Company, as has heretofore been supplied for several

years last past, is indispensable for the use of the occupants of

said premises and for the use of said livestock; that there is no

other source of supply of water in order to supply said premises

and to maintain life and make said premises inhabitable after

November 1, 1923, unless the same is continued to be received

from the respondent Water Company, and to have said water

disconnected and water service discontinued, complainant would

suffer great and irreparable injury and her legal rights would be

invaded, and that the respondent would violate its duties and

obligations as a public utility, and that it is the desire of said

complainant to have said water and supply service as heretofore

rendered continued indefinitely.

Copy of this complaint was served upon the respondent, and

on November 9, 1923, an answer was filed by it, in which it ad-

mits that it is a corporation and is a public utility, and that it

has been supplying water for domestic purposes to the residents

of Estes Park and those living outside of Estes Park, but denies

that it has furnished water for any other purpose than domestic;

admits that the cottage and buildings of complainant have been

connected with the water mains of the respondent since the year

1911, and that the complainant has paid the rentals imposed by
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the respondent, but denies that the respondent has continuously
supplied water through said main, and alleges the fact to be that
the main leading to said cottage has frozen at some time during
every year, and that the water through said main was never to
be used for any purpose except domestic purposes; that the re-
spondent never agreed to furnish water through said main in
the winter months, but as a matter of accommodation left the
water turned on until the same froze; admits that it notified
complainant that the water would be turned off on November 1,
1923; admits that the cottage is occupied by caretakers of the
complainant, and that there are certain livestock kept thereon.
Respondent further states that complainant's cottage is one of
eleven users on a two-inch line, which is about two miles in
length from the main line of the Water Company, and which was
built solely for the purpose of supplying water to summer resi-
dents attached thereto; that the line is laid very shallow on
account of the fact it is laid in the mountains over a rocky sur-
face, which makes it impossible to bury the line so that the same
will not freeze during the winter months without an exorbitant
cost; that that cost would amount to about $20,000; that the total
revenue derived from the eleven users is $290.00 per annum;
that in the winter of 1922-23 the respondent paid out for thaw-
ing and repairs on said line the sum of $316.23, and that the
complainant did not have water through said line during the
greater part of said winter on account of freezing; that none of
the other ten users on said line occupy the premises during the
winter months, and it is impracticable to maintain said line dur-
ing the winter months for the use of the complainant alone; the
only way in which complainant can be furnished with a supply
of water during the winter months would be the taking up of
the present main and putting in a new main to the depth of
several feet through the rocky surface at a cost of $20,000, and
if this is done the respondent cannot charge a rate sufficient to
make a fair return for the money invested; that the other ten
users would not take water at a rate to justify said expendi-
ture; respondent has not and cannot obtain the funds with which
to lay said main; that if the respondent is compelled to leave the
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water turned on during the winter months the main will un-

doubtedly freeze, and the complainant will not get the service

for which she is asking, and respondent will be greatly damaged

by the freezing of the main, and the service will necessarily be

cut off during the spring months, which otherwise could be

turned on. Respondent further states that this water supply is

not the only source which complainant has, but that complain-

ant has a spring or springs from which she gets her supply

and has in past winters obtained a supply of water at such

times that the respondent line has been frozen; that the spring

is piped to the outbuildings in the immediate vicinity of com-

plainant's cottage, and the water from said spring is of good

quality and sufficient for the winter use of the complainant's

agents and employes, as well as domestic stock. The respond-

ent denies all allegations in complainant's complaint except

those which are expressly admitted.

On December 22, 1923, the complainant filed a replication to

the answer of respondent, in which a denial is made of all new

matter set up by the respondent's answer, and it is further

alleged therein that the pipe line as now laid and constructed

was not so laid and constructed solely for the purpose of sup-

plying water to summer residents, and that formerly before

the respondent began furnishing water to complainant, said

pipe line was laid and operated on the surface of the ground

and not under the ground as at present; that when the re-

spondent began furnishing water to the complainant it under-

took to furnish same for the entire year, which service respond-

ent has rendered ever since the cottage of complainant was

constructed, and the respondent has been rendering said serv-

ice in compliance with its legal duty in that behalf and also in

compliance with an understanding between complainant and

respondent, the respondent placed said pipe line underground

to enable it to serve the complainant and perhaps others with

water for the entire year, and that while the pipe line may not

be placed under ground by respondent as deep as desirable,

this is neither the fault of the complainant nor any defense to

the bounden duty of the respondent.
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This case was originally set down for hearing on November

21, 1923, but for the purpose of meeting the convenience of the

parties hereto, it has been continued from time to time, and

was finally heard on August 1, 1924, at the City Hall at Estes

Park, Colorado, before the entire Commission. Evidence was

submitted in support as well as in opposition to the complaint.

After the hearing the parties hereto were given an oppor-

tunity to file briefs, the last one of which was filed on Novem-

ber 24, 1924, hence the delay in this decision.

The main issue of fact involved in this controversy is, what

'service did the respondent company, as a public utility, agree

to and did render to the complainant from its inception to date.

A determination of this fact, in our opinion, practically settles

the issues in this case. The complainant contends that the re-

spondent utility agreed to and did furnish annual services of

water for domestic purposes. The respondent contends that
no winter service was given or intended to be given and any
service rendered during the winter months was only a nutter
of accommodation until frost of the pipes prevented. The re-

spondent's services to the complainant commenced in 1911 and
have continued to date. According to the testimony, from 1911
to 1923, there were about four times in which the line froze up
during the winter months. The expense of thawing out at
each freeze, except as to the last one, was borne by the re-
spondent, which would clearly indicate that at least up to 1923
the respondent considered this its duty. The receipts given to
the complainant by the respondent company for money re-
ceived on service rendered are based on an annual service and

nothing therein contained indicates any seasonal service. The
schedules filed with the Commission under the Public Utilities
Act do not indicate the rendering of any seasonal service. The
evidence further shows that the respondent company has but
one charge and one kind of receipt for all users, whether they
take water one week or fifty-two weeks. Furthermore, at the
time the complainant purchased the premises in question an
investment was made by her in the sum of $1,000 in the re-
spondent company, with the express understanding that the
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respondent company would furnish to complainant year-round

service, and for the purpose of enabling the respondent to

place a portion of the pipe line underground which was for-

merly on the surface, in order to permit the Water Company

to render all-year service. The evidence shows that the pipe

formerly on the surface was thereafter placed underground.

The Commission only gives weight to this agreement as an ad-

ditional fact showing the intention of the respondent company

at the inception to furnish year-round service.

The Commission is of the opinion, and so finds, that the facts

and surrounding circumstances in this case show conclusively -

that the respondent company intended at all times, until No-

vember 1, 1923, to furnish a full year service to complainant.

The legal obligations resting upon a water company are

fairly well settled.

"A water company is bound to render proper and satisfac-

tory service * * * and for that purpose to maintain its plant

in a state of efficiency."
40 Cyc. 778.

"A water company is bound to supply all persons along the

line of its mains who apply for water and offer to pay the price,

without discrimination and at uniform rates * * *."

40 Cyc. 791.

"A contract is also implied where the company furnishes

water and the consumer uses it and pays for it, without written

agreement, the one party being bound in such case to continue

the service and the other to pay for it at the established rates."

40 Cyc. 793.

The respondent attempts to justify its curtailment of service

from November 1, 1923, on the ground that to lay the pipe in

question deep enough to prevent freezing would cost approxi-

mately $20,000, and that the respondent company has not this

money now nor can it obtain the same. The cost of making

the pipe line reasonably safe from frost was seriously disputed

by testimony introduced by the complainant. Be that as it

may, the showing made by the respondent does not justify the

Commission to permit the discontinuance of this service.
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Where the revenues are equal to and exceed the operating ex-

penses, the public utility must continue to render the service in

question. There is no evidence showing that the respondent

company is not making its operating expenses.

The inability to properly finance the continuance of a service

established for a number of years is not a sufficient excuse

under the facts in this case.

Residents of Laurel Springs, et at., v. New Jersey

Gas Co., P. U. R. 1921-A, 445.

Moreover, so long as a public utility continues to exercise

its franchise it cannot refuse to render service to such patrons

as it was organized to serve, because of the expense involved,

and this is especially true where the status has once been cre-

ated and maintained for a considerable period, as in the instant

case.
Colorado Telephone Co. v. Wilmore, et al., 53 Colo".

585.

C. & S. Ry. Co. v. State Railroad Commission, et al.,

&I Colo. 64.

The purpose of the complaint herein is to prevent a discon-

tinuance of the service which has heretofore been rendered.

The sole issue, therefore, before the Commission at this time

is one of liability of the respondent to continue to render the

same service which it has been rendering to the complainant

for a period of thirteen years last past.

The Commission is of the opinion, and so finds, that the re-

spondent company has for the past thirteen years rendered to

complainant a year-round water service for domestic purposes,

find the respondent is therefore not justified in attempting to

discontinue this service under the issues in this case. It fol-

lows, therefrom, that the respondent should pay the expense

of thawing out the line for the winter of 1923-1924.

The contention of the respondent company that complainant

has, in addition to the service of the respondent company, a

spring or springs from which she may obtain a sufficient water

supply for winter service is not sustained by the evidence.
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In the opinion of the Commission The Estes Park Water

Company, respondent, is under an obligation to supply the

complainant herein with adequate water service for domestic

purposes the year round, and that it is not fulfilling its obli-

gations as a public utility unless such service, as aforesaid, is

rendered to the complainant.

ORDER.

IT Is THEREFORE ORDERED, That The Estes Park Water Com-

pany, respondent herein, furnish to the complainant at the prem-

ises in question adequate and proper water service for domestic

purposes all the year round.

IT Is FURTHER ORDERED, That The Estes Park Water Com-

pany, a respondent herein, shall pay the expense of thawing out

the line for the winter of 1923-1924.

THE GIBSON LUMBER & MERCANTILE COMPANY

V.

THE DENVER & RIO GRANDE WESTERN RAILROAD

COMPANY.

[Case No. 280. Decision No. 848.1

Tariffs—Notice against demurrage—Weather conditions.

1. Shippers should make strict compliance with tariff provi-

sion "requiring notice within thirty days of claims against demur-

rage on account of weather conditions. etc."

Tariffs—Duty of carrier to explain.

2. Carrier owes legal duty to explain and make clear to

shipper any tariff provision when requested by shipper.

[May 25, 1925.]

Appearances: W. M. Gibson, of Grand Junction, Colorado,

for The Gibson Lumber and Mercantile Company; Bertha V.

Perry, of Denver, Colorado, for The Denver and Rio Grande

Western Railroad Company.

STATEMENT.

By the Commission: This matter is before the Commission by

virtue of formal complaint of The Gibson Lumber and Merean-

.161.
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tile Company, Grand Junction, Colorado, regarding demurrage

charges assessed on eight cars of cement shipped by The United

States Portland Cement Company, Denver, Colorado, consigned

to The Gibson Lumber and Mercantile Company, Grand Junc-

tion, Colorado, shipments moving during the month of October,

1922.

Pursuant to notice to all interested parties, the above entitled

matter came on for hearing before Commissioner Frank P. Lan-

non, at the City Hall, Grand Junction, Colorado, Wednesday,

February 11, 1925, at 11:00 A. M., when a full and complete

hearing was granted interested parties and evidence introduced

by both complainant and defendant upon which the Commission

is asked to decide this case, such evidence being contained in rec-

ord of the hearing, a copy of which record has been furnished

all interested parties.

The eight cars of cement involved in this complaint, viz.: W.
P. 17168, W. P. 18283, W. P. 17551, W. P. 17396, CCD 1135,
D&RG 62970, C&S 12522 and D&RG 63929, moved during a
period of extremely unsettled transportation conditions occa-
sioned by the railway shopmen's strike, and during the period in
which these cars were detained at Grand Junction and demur-
rage assessed, it is claimed by The Gibson Lumber and Mercan-
tile Company and admitted by carrier's agent at Grand Junc-
tion, Mr. E. C. Craig, that an abnormal condition of congestion of
the carrier's yards prevailed at Grand Junction, Colorado. Rec-
ord shows The Gibson Lumber and Mercantile Company accept
shipments in carload on a spur track, capacity of said track be-
ing two cars. The Gibson Lumber and Mercantile Company's
portion of track being that part of a spur track located between
enclosure of The Independent Lumber Company yard and the
switch connection with the Denver and Rio Grande Western
Railroad's main line (this spur track serving both The Gibson
Lumber and Mercantile Company and The Independent Lumber
Company) and occasionally unload cars placed for them on The
Independent Lumber Company's track when placed where acces-
sible to teams.
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At this time, the Commission calls attention to conflicting evi-

dence introduced at the hearing, which statements have a mate-

rial bearing on the decision of the Commission. While it is a

fact that The Gibson Lumber and Mercantile Company's por-

tion of the spur track will hold but two cars, evidence by Mr.

F. Wagner, Yard Clerk for The Denver and Rio Grande West-

ern Railroad Company at Grand Junction, quoted from the rail-

road company's records, shows four cars, viz.: 17396, 1135,

12522 and 62970, as being actually placed on this track for un-

unloading, and held on this track while demurrage accrued, at

one and the same time, between October 24 and November 7,

1922—a physical impossibility—indicating faulty records of The

Denver and Rio Grande Western Railroad Company. Record

also indicates that from one to two days elapsed after arrival of

these cars before consignee was notified of arrival, which indi-

cates to the Commission that if conditions were such at this time

to cause delay in giving notice of •arrival, it naturally follows

that conditions would not permit of the prompt placement of

cars. On cars (3) arriving October 21 (October 22, Sunday)

—time of arrival not stated—notice of arrival was not given con-

signee until October 23. Cars arriving October 24 (time of

arrival not stated), notice was given October 25.

Mr. W. B. Lawrence, Demurrage Clerk for The Denver and

Rio Grande Western Railroad Company, states from his record

that no carload shipments were received for The Gibson Lumber

and Mercantile Company between dates October 24 and Novem-

ber 15, 1922, dates upon which demurrage was accruing on cars

received prior to October 24. The fact that no claim is made

that consignee was negligent in unloading cars between these

dates but does show cars unloaded promptly when placed on

spot accessible, further indicates to the Commission slow switch-

ing service on the part of the carrier. Mr. Gibson states shipper

was ordered to ship two cars per day. Record introduced by Mr.

Gibson shows that on October 14, 16 and 17, three cars per day

were shipped, indicating to the Commission that shipments were

being forwarded by this particular shipper in excess of usual

ability of The Gibson Lumber and Mercantile Company to
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handle promptly, it not being shown that these particular ship-

ments were all shipments moving on these dates for The Gibson

Lumber and Mercantile Company.

Exhibit No. 2 by The Denver and Rio Grande Western Rail-

road Company, an agreement by Mr. R. J. Hagan on behalf of

The Gibson Lumber and Mercantile Company to accept notice

of arrival of cars by phone, dated January 1, 1921 (this form of

notice provided for by Section A, Rule 4, A. R. A. Tariff 4-B,

Colo. P. U. C. No. 3, D&RGW Exhibit No. 1), is repudiated by

Mr. Gibson account "Mr. Hagan not in our employ during year

1922." This repudiation cannot be considered, as agreement was

made January 1, 1921, at which time Mr. Hagan was in the em-

ploy of The Gibson Lumber and Mercantile Company, and the
Commission does not consider Mr. Hagan 's leaving employ of
The Gibson Lumber and Mercantile Company would have any
effect on the manner in which The Gibson Lumber and Mercan-
tile Company desired notice of arrival of shipments sent them,
unless it had previously cancelled this agreement. Mr. Gibson's
statement that "record showing dates cars released is proof posi-
tive that cars had not previously been placed where they could
be unloaded" cannot be considered controlling, as the Commis-
sion does not recognize that the date of release of a car could
possibly indicate the previous, location of car. Neither can the
contention of Mr. Gibson, that his company was not notified of
change in Demurrage Tariff or that he "cannot figure out the
tariff" be considered because of the fact that nothing in the rec-
ord indicates there had been any change in carrier's tariff, and
if there had been, the filing of the tariff with the Commission
and posting of tariff at station is, by law, considered sufficient
notice to the public, and it appears all requirements in this re-
spect had been complied with. The law further imposes on the
carrier the obligation of explaining and making clear to a ship-
per any tariff provision not entirely clear to shipper, when re-
quested so to do by a shipper. Shippers generally are not in-
clined to consider favorably demurrage charges. The Commis-
sion recognizes that a carrier should be reimbursed for use of
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its equipment and facilities, whether used for transportation or

for storage purposes.

The Commission has thoroughly reviewed the record in this

case in an endeavor to arrive at a just and reasonable solution

of what the demurrage charges, if any, should be on the eight

cars here in question. It is not the opinion of the Commission

that the cause of delay on these cars is entirely with the carrier,

even though strike conditions did prevail at this time, or en-

tirely with The Gibson Lumber and Mercantile Company, first,

because it is shown that carrier was performing switching serv-

ice at all times during the period concerned herein, and, second,

because it is clearly evident that shipments were being for-

warded to The Gibson Lumber and Mercantile Company daily

in amounts in excess of ability of the lumber company to handle,

hence the Commission feels that it would be but fair for conces-

sions to be made here to both The Gibson Lumber and Mercantile
Company and The Denver and Rio Grande Western Railroad
Company; and further, in view of the fact that at this late date
actual and reliable records cannot be produced as a basis for a
settlement on actual fact, the Commission takes this opportunity
of calling attention of shipper to the carrier's tariff in requiring

notice within thirty days of claims against demurrage on account
of weather conditions, etc., there being ordinarily no good reason
why such claims should not be made within the thirty days speci-
fied, and strict compliance with this rule will avoid the necessity
of settling disputed claims at later dates when all facts are not
so easily obtainable.

D&RGW Exhibit No. 3, notice of constructive placement cov-
ering four cars, is not considered by the Commission, as this
notice covers cars arriving at destination on different dates on
which carrier should have rendered constructive placement no-
tices on different dates had carrier been performing usually
prompt service. Also it is significant that carrier claims to have
observed the requirements relative to constructive notice on
these four ears only, the four cars on which the larger amounts
of demurrage accrued.
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Examination of record will show that according to Denver and
Rio Grande Western Railroad station records, there were ac-
tually more cars on The Gibson Lumber and Mercantile Com-
pany and The Independent Lumber Company's tracks at one
time than tracks will accommodate.
The Commission is of the opinion that the demurrage charges

assessed of $133.00 on the eight cars here in question are exces-
sive, unjust and unreasonable in that they exceed a charge of
$18.00 on W. P. car 17168, $4.00 on W. P. car 18283, $13.00 on
D&RG car 63929, $18.00 on CCD car 1135, and $8.00 on C&S
car 12522, a total of $61.00, and that demurrage charges on cars
D&RG 62970, W. P. 17396 and W. P. 17551 should be elimi-
nated, and an order will be so made.

ORDER.

IT Is THEREFORE ORDERED, That The Gibson Lumber and Mer-
cantile Company be, and is hereby, directed to only pay to The
Denver and Rio Grande Western Railroad Company the sum of
$61.00 demurrage charges on five cars of cement detained at
Grand Junction for unloading during months of October and
November, 1922.

RE THE GREELEY TRANSPORTATION COMPANY.

[Application No. 436. Decision No. 853.1

Monopoly and competition—Protection against unjust and ruinous
competition.

1. It is a fairly well settled principle of utility regulation
that a utility rendering a reasonably adequate service is entitled
to protection against unjust and ruinous competition.

Monopoly and competition—Not all competition unjust and unneces-
sary—Question of fact.

2. All competition in the public utility field is not unjust and
unnecessary. Each case should stand on its special facts and
circumstances.

[June 6, 1925.]

Appearances: Harry S. Class, of Brighton, Colorado, and E.
H. Houtchens, of Greeley, Colorado, for the applicant; C. Wer-
than, of Denver, Colorado, for the Colorado Motor Way, Inc.;



630 REPORTS OF DECISIONS OF

E. G. Knowles, of Denver, Colorado, for the Union Pacific Rail-
road Company; J. Q. Dier, of Denver, Colorado, for The Colo-
rado and Southern Railway Company; F. J. Gould, of Denver,
Colorado, for the American Railway Express Company.

STATEMENT.

By the Commission: This is an application for a certificate of
public convenience and necessity to operate a line of motor
busses for carrying passengers for hire and for carrying parcels
and small packages between Greeley and Denver, Colorado, with-
out intermediate stops.

Protests against this application were filed by W. M. Fuller,
of Brighton, Colorado, the American Railway Express Company,
Union Pacific Railroad Company, The Colorado and Southern
Railway Company and the Colorado Motor Way, Inc.

The application was set down for hearing on June 1, 1925, at
10:00 o'clock A. M., at the Hearing Room of the Commission,
State Office Building, Denver, Colorado, on due notice to all
parties, at which time testimony in support of the application
and in opposition thereto by protestants was submitted.

The territory in question has been served for about two years
and a half in the way of motor transportation of passengers and
carrying of light express by the Colorado Motor Way, Inc. A
certificate of public convenience and necessity for this service
and transportation system was issued to the Colorado Motor
Way, Inc., on the 15th day of September, 1923. The applicant
herein bases its ground of public convenience and necessity for
its transportation system mainly on a passenger express service
between Greeley and Denver which it intends to operate and the
use of more modern and convenient busses than now used by
the Colorado Motor Way, Inc. The witnesses produced by the
applicant mainly testified as to their own personal convenience
in the proposed passenger express service, as well as the conven-
ience of the busses as contrasted between the busses of the Colo-
rado Motor Way, Inc. The record discloses very little, if any,
testimony as to the public convenience and necessity for the ap-
plicant's transportation system. No evidence whatever was in-

A_



PUBLIC UTILITIES COMMISSION OF COLORADO 631

troduced by the applicant showing any public convenience and
necessity for the transportation of parcels and small packages,
nor was there any evidence introduced by the applicant to show
any compliance with Section 35, sub-section (e) of the Public
Utilities Act, that the applicant had received the required con-
sent or other authority of any city or municipality through
which it operates and terminates.
Evidence was introduced by the Colorado Motor Way, Inc., to

the effect that it now is operating nine passenger busses on sched-
ule time each way per day between Greeley and Denver and in-
termediate points, and that the bus leaving Greeley at 7:15 A. M.
has passenger express through service between Greeley and Den-
ver. It was further testified by witnesses of the Colorado Motor
Way, Inc., protestant, that there was no public convenience and
necessity for the transportation system proposed by the appli-
cant, and that the transportation service offered by the Colorado
Motor Way, Inc., was sufficient to meet all reasonable demands
made by the public in the communities affected. The General
Manager of the Colorado Motor Way, Inc., further testified that
if there was any reasonable necessity for any additional service,
such as proposed by the applicant, that the Colorado Motor Way,
Inc., stands ready to install such service whenever the Commis-
sion so orders.

Considerable testimony was introduced to show the operating
expense per mile of motor transportation between the points in
question, it being contended by the Colorado Motor Way Inc.,
protestant, that two transportation systems could not success-
fully operate from a financial standpoint between the points in
question. The testimony of the applicant was mainly based on
an operation of its service commencing about May 7, 1925, from
which it contended that the operation expense was about 17 cents
per mile. The evidence introduced by the Colorado Motor Way,
Inc., based on an operation over the particular territory for a
period of about two and one-half years, shows an operating ex-
pense of about 26 centsper mile. The evidence further shows a
reduction or falling off in revenues received by the Colorado
Motor Way Inc., in the last week of May, 1925, in this service in
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the sum of about $400.00, most of which is attributed to business
taken away by the applicant from the Colorado Motor Way, Inc.
The evidence also shows that about 22 per cent of the passengers
hauled by the Colorado Motor Way, Inc., in the last year was
through business between Greeley and Denver, and that this
through business amounted to about 42 per cent of the revenues

received. It would seem from these figures and others introduced

by the protestants that if the applicant would be permitted to

Operate its proposed system considerable loss would result to the

Colorado Motor Way, Inc., so much so that no profits of any

kind could be realized and the deficit would perhaps be so large

as to seriously affect its continued operation.

The general principle of public utility regulation protecting

the utility which is rendering to the public a service reasonably

adequate and practically sufficient against unjust and ruinous

competition is fairly well settled. The purpose and applica-

tion of this general principle is intended in the interest of the

public welfare. This general principle does not mean that all

competition is unjust and unnecessary, but that each case should

stand on the special facts and circumstances. Re City of Lamar,

P. U. R. 1919-C, 309. The Supreme Court of Colorado in the ease

of Pixie v. Public Utilities Commission, 72 Colo. 65, upheld the

general principle referred to.

The Commission, however, prefers to decide this case mainly

on the proposition that the applicant has failed to show that

there is any public convenience and necessity requiring its trans-

portation system. If the communities involved feel that the

service now offered by the Colorado Motor Way, Inc., is not

sufficient to meet the reasonable demands of the public, such

matter can be remedied by the filing of a complaint under Sec-

tion 31 (a) of the Public Utilities Act of Colorado, and can

then receive proper investigation and determination.

After a full and careful consideration of all the evidence in-

troduced in this case, the Commission is of the opinion, and so

finds, that the public convenience and necessity does not require

the motor transportation system proposed by the applicant

herein.
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ORDER.

Jr Is THEREFORE ORDERED, That the application of The Gree-

ley Transportation Company, applicant herein, be, and the same

is hereby, denied.

RE FINACE SALTERS

[Application No. 437. Decision No. 880.]

Monopoly and competition—Adequacy of existing service—Motor car-

riers—No complaints.

The sole fact that an existing transportation service is not

adequate and sufficient is not ground upon which the Commission

should issue a certificate authorizing an additional service when

there has been no complaint to the Commission against the exist-

ing service, a hearing had thereon, an order entered directing the

utility in question to furnish adequate service, which order has

not been obeyed.

[July 21, 1925.]

Appearances: Carl Cline, Esq., Denver, Colorado, for ap-

plicant; E. G. Knowles, Esq., Denver, Colorado, for Union

Pacific Railroad Company, protestant; James E. Garrigues,

Esq., Denver, Colorado, for the Aurora Truck Line, operated by

Delmar L. Miller, protestant; J. C. North, Esq., Denver, Colo-

rado, for American Railway Express Company, protestant.

STATEMENT.

By the Commission: This application was filed on April 29,

1925, for a certificate of public convenience and necessity to

operate a truck and automobile line for the transportation of

freight and merchandise between the City of Denver and the

Town of Deertrail, Colorado, and intermediate points. It is

alleged, among other matters, in the application that the public
convenience and necessity requires a certificate to be issued per-

mitting applicant to carry, haul and transport freight and mer-

chandise, because at the present time there is but one other per-

son, to-wit: Delmar L. Miller, who has a certificate of authority
to do business in a similar line of work, but that the said Miller
does not run a regular schedule; that particularly in the han-
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dling of perishable goods the public necessity and convenience re-

quire the services of transportation by truck, and that the same

can be delivered from Denver to Deertrail and intermediate

towns with quicker dispatch and promptness than when sent or

delivered by rail; that in the vicinity between Deertrail and

Denver there are numerous towns and villages that require the

services of this applicant, and the same is more advantageous

than by shipping merchandise and freight by rail; that Delmar

L. Miller does not operate his truck with regularity and prompt-

ness, and for that reason many of his patrons have turned their

business over to this applicant. Applicant alleges that he in-

tends to operate over the proposed route a truck or automobile

known as the Reo truck, 1924 model, in good condition, and that

he will make daily trips and keep to a standard schedule, or

will meet such requirements as may be demanded.

A protest was filed by the American Railway Express Com-

pany, alleging that neither the present nor the future public con-

venience and necessity require or will require the operation of

a motor truck line for the transportation of freight and merchan-

dise between the said cities and towns, and that the Express Com-

pany provides and will continue to provide ample and sufficient

service on passenger trains operated by the Union Pacific Rail-

road Company to accommodate the present and future public

needs of said localities.

A protest was also filed by the Union Pacific Railroad Com-

pany, in which it is alleged, among other matters, that it is in

the business of a common carrier, and has been so engaged for a

long number of years, and in the course of its business has main-

tained and operated, and now maintains and operates trains for

the carriage of passengers, freight and express between Denver,

Colorado, and Deertrail, Colorado; that by means of the train

service maintained and operated by it the traveling and shipping

public is served completely, amply, sufficiently, constantly, effi-

ciently, promptly, safely, economically and at reasonable and

lawful rates as to the carriage of passengers, freight and ex-

press in the territory involved. It is further alleged that in ad-

dition to the service offered by the Union Pacific Railroad Corn-
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pany the Commission has granted a certificate of public conven-

ience and necessity to one Delmar Miller, for the operation of a

motor truck line between Denver, Colorado, and Deertrail, Colo-

rado, and said Miller operates and maintains a service for the

carriage of freight and express, and thereby the territory above

described is completely and adequately served at the present

time; that the applicant proposes to operate a transportation line

which will duplicate the service and facilities now operated by

the railroad company and by said Delmar L. Miller; that if the

Commission should grant this application the railroad company

would be deprived of revenue which because of its prior entry

into the field it is entitled to earn and retain; that the inevitable

result of indiscriminate competition will be loss of revenue to the

respondent, and in order to continue the operation of its rail-

road economically, the service now offered by said respondent

in the territory above referred to will have to be curtailed; that

because of these facts it is averred that the public convenience

and necessity does not require that a certificate be issued to the

applicant.

A protest was also filed by Delmar L. Miller, who is the holder

of a certificate of public convenience and necessity for the oper-

ation of an auto transportation system between Deertrail and

Denver.

This matter was set down for hearing on May 22, 1925, at

2:00 P. M., at the Hearing Room of the Commission, 305 State

Office Building, Denver, Colorado.

Evidence was produced by the applicant, through a number

of witnecses from Deertrail, for the purpose of showing a public

convenience and necessity for the proposed line of the applicant;

it appears that the applicant commenced to operate this line
about three months prior to the hearing, without obtaining a
certificate of public convenience and necessity. This, of itself,

was contrary to the Public Utilities Act. No testimony of pub-
lic convenience and necessity as to the intermediate points was
introduced, except what was testified to by the applicant. This
Commission, on or about the 23rd day of October, 1924, granted
to one Delmar L. Miller a certificate of public convenience and
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necessity to operate a motor transportation freight system over

the route in question. It was alleged and testified to by wit-

nesses produced by the applicant that the service rendered by

Delmar L. Miller was not sufficient and adequate to serve Deer-

trail. No complaint has ever been made to this Commission

prior to this hearing relative to the service given by Miller, and

in this connection it is significant that no complaint whatever

was made against the service furnished by Delmar L. Miller

from any other point on the route. The testimony introduced

against the service rendered by Delmar L. Miller becomes

material only when complaint has been made to this Commission

that the service rendered by him is inadequate and insufficient,

a hearing has been had thereon, an order is entered by this Com-

mission finding the service inadequate and insufficient, and

directing the utility in question to furnish adequate and suffi-

cient service, and which order is not obeyed. In other words,

the sole fact that Delmar L. Miller's service is not adequate and

sufficient is not ground upon which this Commission should issue

a certificate of public convenience and necessity to the applicant.

Delmar L. Miller, protestant, and holder of certificate over this

route, testified that his service was sufficient and adequate to

Deertrail; that there had never been any complaints against his

service; that he had operated regularly, as per schedule, and at

a loss since this applicant commenced to operate, and that he

stood ready and willing to furnish such adequate and sufficient

service as in the opinion of the Commission the community at

Deertrail reasonably required.

We may say, in this connection, that if the public, interested

at Deertrail does not obtain adequate and sufficient motor serv-

ice, and a proper complaint is filed showing the same, the Com-

mission in the performance of its duty will set the same down

for a hearing, and if the hearing so justifies will enter an order

giving to Deertrail sufficient and adequate motor freight

service.
Mr. D. H. Moore, Mayor of Deertrail, testified that in his

opinion the service rendered by Mr. Miller was sufficient and

adequate.
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Evidence was also introduced by the American Railway Ex-

press Company and the Union Pacific Railroad Company, show-
ing their service rendered to Deertrail in the way of express

and freight.

In re Greeley Transportation Company, Application No. 436,

this Commission held that the general principle of public util-

ity regulation prbtecting the utility which is rendering to the

public a service reasonable, adequate and practically sufficient

against unjust and ruinous competition was generally well

settled. The Commission is of the opinion that in this case the

evidence is insufficient to warrant the Commission in finding
that additional motor truck service is required over the line pro-
posed by the applicant. If the service now rendered by Delmar
L. Miller is not reasonably adequate, the Commission has pointed
out a way in which steps may be taken to make it so.

After a full and careful consideration of all the evidence
introduced in this case, the Commission is of the opinion, and
so finds, that the public convenience and necessity does not re-
quire the motor transportation system proposed by the applicant
herein.

ORDER.

IT IS THEREFORE ORDER}Mo, That the application of Finaee
Salters, applicant herein, be, and the same is hereby, denied.

JAMES PEARSON

V.

TONIE GIACOMELLI, et al.

[Case No. 281. Decision No. 881.]

Common carriers--Miscellaneous service—Motor vehicles--Jurisdic-
tion.

A miscellaneous motor vehicle passenger operation conducted
on call and demand with frequent trips made between two points
served by a railroad held not to be under the jurisdiction of the
Commission.

[July 22, 1926.]
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Appearances: Frank L. Ross, Esq., Denver, Colorado, for

complainant; William A. Way, Esq., Silverton, Colorado, for

defendants Tonie and Frank G-iacomelli.

STATEMENT.

By the Commission: On May 18, 1925, James Pearson, holder

of a certificate of public convenience and necessity to conduct

an automobile stage line between Silverton and Eureka, Colo-

rado, filed with the Commission a complaint against the above

named defendants, charging them with operating a passenger

bus line in violation of the Public Utilities Act of the State of

Colorado. It is alleged in the complaint that during the win-

ter season of 1924-1925, while operation was difficult, the com-

plainant maintained his stage line and transported passengers

and freight for the public; that the operations during the winter

months were without profit, as it was difficult and expensive to

maintain public service; that during April of 1925 the complain-

ant expended considerable money in assisting the County Com-

missioners and others interested in opening the road between

Silverton and Eureka so that same could be used for transporta-

tion purposes by automobiles; that the said road was opened

April 20th, 1925, and has remained open, and that the complain-

ant under his said certificate operated and conducted his auto-

mobile stage line for the carriage of passengers and freight;

that the complainant has the mail contract and is under bond

to transport said mail, as well as operate under the certificate

heretofore issued by the Public Utilities Commission to main-

tain and operate an automobile transportation line for the bene-

fit of the public; that upon the reopening of said road for auto-

mobile use the said defendants Tonie Giacomelli, Frank Giaco-

melli, Angelo Dana and Louis Dalla commenced operating a com-

peting automobile and bus line for the transportation of passen-

gers and freight; that complainant is advised that said Doud

Brothers are preparing and will operate such a competing stage

line; that the amount of profit does not justify such additional

transportation facilities for passengers and freight; that the

complainant necessarily must run according to schedule estab-
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lished and advertised; that said competing lines by leaving Sil-

verton and Eureka a few minutes prior to the stage operated by

this applicant, have been and are able to secure a great deal of
business, both passenger and freight; that said wrongful compe-

tition should be stopped; that complainant operated during the
season of 1924 with but very little profit and that during the
winter season he operated at a loss; that said complainant, on
account of said wrongful competition, is now and will necessarily

operate at a loss if such competing automobile stage lines are

allowed to continue to operate, which are now being carried on,

and which were carried on during the season of 1924.

No evidence was introduced against defendants Doud Broth-

ers, it being stated at the hearing that they were not now oper-

ating, as was alleged in the complaint.

William A. Way, Esq., attorney for defendants Tonie Gia-
comelli and Frank Giacomelli, dictated into the record an an-
swer substantially as follows: That the respondents Tonie Gia-
comelli and Frank Giacomelli are not at this time engaged in the
operation of any competing line between the said towns of Sil-
verton and Eureka, and aver that they are operating a taxi line
or auto livery only, and that their operations are not confined
to the road between Silverton and Eureka but wherever their
passengers and patrons ask them to go; that they have applied
to the Federal government for permission to conduct a taxi line
and service, and have had issued to them proper license for so
doing; that the question of the carriage of mail is entirely apart
from any rights accruing under the certificate of public con-
venience and necessity mentioned in petitioner's complaint, and
that all averments relative to that matter are irrelevant and im-
material; that in the winter time no automobile stage line is or
can be operated between the towns of Silverton and Eureka,
and all averments relative to that matter are also irrelevant, in-
competent and immaterial to the matters herein in issue; and
that defendants are not common carriers within the meaning of
the Public Utilities Act of the State of Colorado, and that their
operations are not within the purview of that act. qr
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This case was set down for hearing on June 9, 1925, at 2:00

P. M. at the Court House, Silverton, Colorado, at which time

evidence was introduced by the complainant and by the de-

fendants.

The sole issue upon which this Commission is asked to pass is

whether or not the defendants are operating as common car-

riers in conducting a motor transportation system for passen-

gers between Eureka and Silverton, Colorado, within the mean-

ing of the Public Utilities Act. The term common carrier as de-

fined by Section 2 (e) of the Public Utilities Act (C. L. 1921,

Sec. 2912) is as follows: "The term common carrier when used

in this act includes • * * every * * * corporation or person

affording a means of transportation by automobile or other ve-

hicle whatever similar to that ordinarily afforded by railroads

or street railways, and in competition therewith, by indiscrim-

inately accepting, discharging and laying down * * * passengers

between fixed points or over established routes * * * ."

No evidence of any kind was introduced showing that the de-

fendants transported any freight. The evidence of the com-

plainant was, briefly, that the defendants were hauling passen-

gers between Eureka and Silverton; that they were making trips

to and from Eureka at or about the time called for by the sched-

ule of the complainant; that at certain times during the day the

miners from the Sunnyside mine would come down on the mine

tram to Eureka, and that usually the automobiles of the de-

fendants would be waiting to take passengers to Silverton. Only

one witness was produced by the complainant who testified that

he rode as a passenger in the automobiles of the defendants from

Eureka to Silverton, and that the contractual relation of car-

riage originated with him rather than with the defendants. The

testimony of the defendants was to the effect that they were in

the general taxi business in Silverton, and, as shown by Exhibit

"A" introduced by them, they advertised to make trips to all

points, day or night, under the name of the Silverton Taxi Line;

that they advertised in no other manner, and did not advertise

to run between fixed points or over established routes, or have
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a regular time schedule, and that they were solely conducting a

taxicab business.

Under the issues in this case the burden is upon the complain-

ant to prove the allegations of his complaint. The Commission

is of the opinion that the complainant in this case has failed to

show by a preponderance of the evidence such a state of facts

as would justify this Commission, under the law, to assume juris-

diction over the defendants, and that the complainant has failed

to furnish such a case as would warrant this Commission in di-

recting its legal representatives to proceed against the defend-

ants on the ground that they are conducting a public utility

without a certificate of public convenience and necessity. The

character of the business, so far as appears from the proof in

this case, is not such as would make the defendants common car-

riers within the meaning of our Act, there being no operation

between fixed points or over established routes and is no such

operation as to require the defendants to first obtain a certifi-

cate of convenience and necessity from this Commission before

engaging in such business.

ORDER.

Jr Is THEREFORE ORDERED, That the complaint herein be, and

the same is hereby, dismissed, for want of jurisdiction.

RE THE CHICAGO, ROCK ISLAND & PACIFIC RAILWAY
COMPANY.

[Application No. 456. Decision No. 890.]

service—Railroad station agency—Profitableness—Convenience and
necessity of public.

1. Whether a railroad station is a paying proposition is not
always controlling. The convenience and necessity of the public
must be considered.

Service—Remote railroad station agency—Closing—Resort to other
methods of economy first.

2. Other methods of effecting economies should be tried
before resorting to closing a remote station agency used by the
Public.

[July 31, 1925.]



642 REPORTS OF DECISIONS OF

Appearances: D. Edgar Wilson, Esq., of Denver, Colorado,

for applicant, The Chicago, Rock Island & Pacific Railway Com-

pany; Roy A. Davidson, Postmaster, Peyton, Colorado, pro-

testant; J. A. Carruthers, Esq., County Attorney, Colorado

Springs, Colorado, for El Paso County Commissioners, pro-

testants; William I. Howbert, Esq., President of the Chamber

of Commerce of Colorado Springs, E. J. Jackson, General Sec-

retary, and J. R. Young, Chairman of the Transportation Com-

mittee of the Chamber of Commerce of Colorado Springs, pro-

testants.

STATEMENT.

By the Commission: The application herein was filed with
the Commission May 29, 1925, under Rule 34 of the Commis-

sion, effective May 1, 1921, giving notice that The Chicago, Rock

Island & Pacific Railway Company would close its agency sta-

tion at Peyton, El Paso County, July 1, 1925.

June 16, 1925, the Commission ordered that, pending a full

hearing on the closing of this agency, notice of abandonment of

said agency be suspended until August 1, 1925. After due con-

sideration the Commission set this matter down for hearing and

heard the same at the school building, Peyton, Colorado, Mon-

day, July 27, 1925.

In petitioner's application for closure it recites that there is

maintained a station known as Peyton, El Paso County, Colo-

rado, distant approximately 27.7 miles from Colorado Springs

and 51 miles from Limon; that applicant now maintains said

station at Peyton as an agency station; that the portion of El

Paso County served by said Colorado Springs-Limon Branch is

a sparsely populated agricultural district and community; that

the business at the said station consists mostly of carload ship-

ments and could be handled as a prepay station at either Calhan

or Falcon, distant respectively 11.2 and 9.4 miles; that the sta-

tion agency is not justified by the revenues received from the

business handled through said station, and that the applicant

has heretofore and now operates at an annual deficit in the State
of Colorado, and that present conditions necessitate in the inter-
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est of economy every possible reduction by applicant in its oper-

ating expenses, and that a custodian can be obtained to look

after the business of the station at much less expense than the

continued employment of an agent at said station.

The evidence presented at the hearing showed that the appli-

cant proposed to eliminate the station agent, who is a telegra-

pher and who receives a yearly salary of $1,536.94, and to sub-

stitute therefor a custodian at a salary of $25.00 per month, or a

yearly salary of $300.00, thus making a substantial saving for

the company.

The Commission finds Peyton is located in quite an extensive

farming and dairying district 28 miles east of Colorado Springs

on the line of applicant's railway, and has a population of about

one hundred, with a considerable rural population adjacent

, thereto. The first station on the east is Calhan, distant about

eleven miles, and the first station to the west is Falcon, distant

ten miles, making the distances such that it would be a great

inconvenience and source of annoyance and delay in ordering

cars and getting them placed for loading from stations so far

removed.

Whether a station is a paying proposition is not always con-

trolling. The convenience and necessity of the public must be

seriously considered. Railroads are built and maintained pri-

marily for profit, but after commencing operations, as was the

case with this line, farmers and others made large investments

in land and built homes and improved farms on the natural as-

sumption that the railroad facilities offered since the railroad's

construction would be maintained, and in this they feel they

have vested rights that should not be destroyed. In a similar

case before the Board of Railroad Commissioners of North Da-

kota, Case No. 1885, 3rd Annual Report of the North Dakota

Board, page 203, which was an application by the Northern

Pacific Railway Company for permission to close its station at

Sims, in which the total earnings were only $4,354.00 and the

total expenses $2,325.00, the commission denied the application

to close the station agency. In this case the North Dakota Com-

mission cites with approval the case of State ex re/. Railroad and
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Warehouse Commission v. Northern Pacific Railroad Company,

96 N. W. 81, in which it is held that the decisive question in such

case should not be the convenience and benefit of railroad com-

panies alone, and that the question of whether a railroad station

is profitable is not the sole controlling issue.

In Boettcher v. Utilities Commission, 73 Colorado, No. 10,500,

Boettcher, et at., v. The Public Utilities Commission, et al., de-

cided by the Supreme Court of Colorado February 5, 1923, the

Court said:

"The only reason apparently advanced against the conclusion

that the order is reasonable is that the railroad transports coal

at a loss. This argument might be effective in a rate case, but the

fact that a common carrier operates at a loss does not relieve it

from performing the duties incident to transportation. The

duties follow the status of a common carrier, not its financial

condition. The duties are not obviated by the fact that they

necessitate expense."

and, therefore, affirmed the order of the Commission.

Of course, the Commission can readily understand that situa-

tions may arise where the abandonment of station agencies may

be justified, but the Commission feels that almost every other

method of working out economy should be tried before resorting

to the extreme of taking from its patrons the public conveniences

and necessities afforded the public by the station agencies, and

especially so where the agencies are as far apart as they are in

the locality of Peyton.

Evidence introduced at this hearing showed that 70 per cent

of the short haul freight of the Rock Island Railway between

Colorado Springs and Limon had been taken away from it by

auto trucks. The County Commissioners of El Paso County, as

well as the Chamber of Commerce of Colorado Springs, ex-

pressed themselves as being decidedly opposed to the operation

of trucks for hire in competition with the Rock Island Railway

in El Paso County, Colorado, and also showed that the Gray

Truck Line, although having been refused a certificate of public

convenience and necessity to operate by this Commission, was

and is now operating along said line in violation of law.
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After hearing all the evidence in this case and taking into con-

sideration the serious consequences of depriving the inhabitants

of Peyton and surrounding country in taking away from them

their railway station facilities and substituting therefor a custo-

dian, the Commission is firmly of the belief that on account of

the small expenditure necessary to maintain its said agency, the

Rock Island Railway Company is not justified in abolishing said

agency, and the Commission will issue its order accordingly.

ORDER.

IT IS THEREFORE ORDERED, That the application of The Chi-

cago, Rock Island & Pacific Railway Company to close its agency

at Peyton, Colorado, be, and the same is hereby, denied, without

prejudice.

RE THE COAL CREEK WATER & LIGHT COMPANY.

[I. & S. Docket No. 74. Decision No. 942.]

Conunissions—Jurisdiction—Rate by contract with municipality—

Caution.

Authority in the Commission, as declared by the Supreme

Court, to change a rate fixed by contract with municipality, should

be exercised with the greatest caution.

[February 18, 1926.]

Appearances: J. R. Roberts, of Florence, Colorado, for The

Coal Creek Water and Light Company; J. H. Maupin, Esq., of

Canon City, Colorado, for the Town Board of Coal Creek.

STATEMENT.

By the Commission: On November 25, 1925, The Coal Creek

Water and Light Company filed with this Commission a revised

schedule of water rates for the territory of Coal Creek, Fremont

County, Colorado, showing a reclassification with advances in

rates, as more fully set out in said revised schedule, to become

effective January 1, 1926. On December 11, 1925, this Com-

mission issued an order suspending said revised schedule until

February 1, 1926. On January 14, 1926, this Commission issued
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another order suspending the operation of said revised schedule

for a further period until May 1, 1926. December 10, 1925,

there was filed with the Commission a protest from the town

board of Coal Creek, through its Attorney, Joseph H. Maupin,

Esq., objecting to the proposed advance in rates.

This matter was set down for hearing on February 4, 1926,

at 10:00 o'clock A. M., at the City Hall, Florence, Colorado, at

which time evidence was heard by the Commission in this matter.

Mr. J. R. Roberts, Secretary, Treasurer, and Manager of The

Coal Creek Water and Light Company, was the only witness pre-

sented by the Water Company.

From the annual reports filed by The Coal Creek Water and

Light Company, the cost of the plant was given as $10,000 for

the past several years. No allowance whatever was made for

depreciation. For the past five years, the average income, as

based upon the annual reports filed with this Commission, was

10.76% per year. No evidence was introduced by The Coal

Creek Water and Light Company upon which to base a valua-

tion; in fact, the testimony shows that the Company was not

prepared to show any actual valuation of the plant as of the

present time. The evidence introduced at this hearing is entirely

insufficient to warrant any findings upon which to base an in-

crease in rates, or the reasonableness of the present rates.

The protestants introduced a contract on rates entered into by

the town of Coal Creek with the Company, dated February 16,

1921, and to run for a period of twenty years from January 1,

1921. Evidence was introduced by the protestants to the effect

that, at the time the contract was entered into, prices generally

were on a high level, but that since that time, prices were on a

somewhat lower level; that Coal Creek, being a mining town, the

miners were now receiving wages about 30 per cent less than

they were in 1921.

The Company requested at the hearing that an answer be

given as to whether the Commission had jurisdiction to change

the terms of this contract. This matter has been determined by

the Supreme Court of this State in the case of The Ohio and

Colorado Smelting & Refining Company v. Colorado Public Util-
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ities Commission, 68 Colo. 137, in which it was held that this

Commission has authority to change a rate fixed by a prior con-

tract when done for the promotion of the common weal or neces-

sary for the general good of the public. However, this author-

ity should be exercised with the greatest caution. Our Supreme

Court on this matter in the above cited ease, on page 148, says:

"This is the exercise of a very grave and dangerous power and

should be asserted with the greatest caution, and by means of

every instrumentality at the command of the commission, to

determine with reasonable certainty that the rate fixed in the

contract injuriously affects the public welfare. It is not as if

the commission were to establish a rate in the first instance, as

based upon its own judgment as to reasonableness, but it must

first determine that a contract in this respect, between persons

engaged in the particular business and presumably well advised

as to its probable effect, not only at the time, but in the light of

future conditions, is so unreasonable as to be detrimental to the

public interest."

No evidence was introduced at this hearing showing that

the rates set forth in this contract are so unreasonable as to be

detrimental to the public interest, and this Commission so finds.

ORDER.

IT Is .THEREFORE ORDER,ED, That said schedule filed herein by

The Coal Creek Water and Light Company, on November 25,

1925, be, and the same is hereby, cancelled.

Jr Is FURTHER ORDERED, That this proceeding be discontinued.

FRAVERT

V.

TOWN OF RIFLE.

[Case No. 290. Decision No. 948.]

Service—Jurisdiction of Commission—Municipal plant serving outside
the city.

1. The Commission has jurisdiction over a municipal utility

in its relations with patrons outside the municipality.
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Municipal plants—Power to dispose of surplus to outside consumers.
2. While a municipality may not be construed a utility for

the purpose of supplying the public outside its limits, it may, as
an incident of its operations, dispose of its surplus product to
consumers outside.

Service—Municipal plant—Water—Service beyond city limits.
3. Where evidence fails to show, inter alia, that a municipal

utility has any surplus water to serve to persons residing outside
the municipality, the municipality will not be required to give
service to such a person.

[March 3, 1926d

Appearances: I. A. McLearn, Rifle, Colorado, for complain-

ant; N. A. Hutchinson, Denver, Colorado, for defendant.

STATEMENT.

By the Commission: On September 23, 1925, the complainant

filed with this Commission a statement in which he alleges that

he built a duplex house on some lots of which he is the owner in

West Rifle, adjacent to a two-inch water line connecting with a

water main in the town of Rifle; that the two-inch line was built

by the Rifle Irrigation and Power Company about twelve years

ago to serve West Rifle; that about four months ago complainant

applied to the officials of Rifle for permission to tap his line, but

that he was denied this privilege, first with the excuse that he

had not designated his lot numbers, and at the next meeting of

the town council he was refused water on the grounds that there

was a shortage. It is also alleged that the real reason for the

refusal of water is that the complainant has crossed some of the

Mayor's friends in other matters. On September 13, 1925, the

complainant obtained a plumber and tapped his line. He was

arrested, brought before the police court of Rifle and was fined

$5.00 for committing this act. He asks the Commission to make

an investigation of this matter in order that he may obtain

water for himself and family.

An attempt was made to adjust this matter in an informal

way, but was not successful. Hence, the matter is now before

us on formal complaint.

The Complaint was set down for hearing on January 5, 1926,

at the Town Hall of Rifle, Colorado, at which time evidence
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was introduced by the parties hereto. The first question raised
by the defendant was the question of jurisdiction. The case
of Smith v. Holyoke, 75 Colo. 286, is relied upon as divesting
this Commission of any jurisdiction in this matter. That case
is not in point. In the Holyoke case the question involved was
a rate applicable solely to the town of Holyoke and not to any
territory outside of the limits of the town of Holyoke, as in the
instant case. This Commission, in the case of Star Investment
Company v. City and County of Denver, P. II. R. 1920-B, 684,
held that the jurisdiction of the Commission extended over a
municipally owned utility in its relation to patrons outside of
the limits of such municipality. After a study of all of the
opinions of the Supreme Court of this State relating to this
matter, we are of the opinion that there is no judicial determina-
tion in this State of this question, and until there is, we must
adhere to the opinion laid down in the Star Investment case.
The question of the duty of the town of Rifle, operating a

municipal water plant, toward patrons who are not residents
of the town but reside outside of its limits, is a more serious
question, especially where no contractual relations whatever ex-
ist. The town of Rifle has treated such patrons as licensees,
with right of revocation. Where there are no contractual rela-
tions in existence between the parties, the authorities seem to
hold that, while a city may not primarily construct and oper-
ate a public utility for the purpose of supplying the public
outside of its limits, yet it may, as an incident to such opera-
tion, dispose of its surplus product in this manner.

Farwell v. Seattle, 86 Paz. 217.
Chandler v. Seattle, 141 Pac. 331.
Joslin Manufacturing Co. v. City of Providence,
262 U. S. 668.

In the last named case we find the following language:
"The provision in respect to furnishing water to water com-

panies within the area defined is not compulsory but permissive,
and leaves the city free to fix terms and conditions."
Complainant cites the case of Colorado Springs v. Colorado

City, 42 Colo. 76, as being in point to sustain his position. This
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case is based purely on contractual relations and, therefore, is

not in point.

The record in this case does not disclose any evidence that

the town of Rifle has any surplus water to serve patrons not

within the city limits; in fact, the record does not disclose suffi-

cient evidence upon which this Commission, even though the

city stood in the same relation as a private utility company,

could properly determine that the town was required and did

have a public duty to serve all patrons without the town limits

similarly situated. No evidence was introduced to show that

the complainant was denied water service because of any per-

sonal difficulties with the Mayor or his friends. Under all of

these circumstances, nothing remains but to dismiss this com-

plaint.

ORDER.

IT IS THEREFORE ORDERED, That the complaint herein be, and

the same is hereby, dismissed, without prejudice.

RE JESS MILLER, DOING BUSINESS AS THE MILLER

TRANSFER CO.

[Application No. 51-A. Decision No. 988.]

Certificates of convenience and necessity—Transfer—Holder ask for

authority.
Authority to transfer a certificate of convenience and neces-

sity denied • because the person to whom it was granted did not

seek the authority.

[May 13, 19261

Appearances: Rinn & Connell, Esq., Boulder, Colorado, for

applicant; Barney L. Whatley, Esq., Denver, Colorado, for

protestant, The Over-Land Motor Express Company.

STATEMENT.

By the Commission: On August 4, 1925, the applicant filed

his petition asking that this Commission approve the assign-

ment to him of a certificate of public convenience and necessity,
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issued to The Green Transfer Company on August 28, 1919, to
operate a motor freight line between Denver and Boulder.

Protest against this assignment was filed on August 8, 1925,
by The Over-Land Motor Express Company, who holds a cer-
tificate of public convenience and necessity from this Commis-
sion to operate a motor freight transportation business between
Boulder and Denver.
This case was set down for public hearing and heard by this

Commission on April 24, 1926, and on April 26, 1926, at the
Hearing Room of the Commission, 305 State Office Building,
Denver, Colorado, at which time evidence was introduced in sup-
port of, and in opposition to, the asisgnment.
On August 28, 1919, this Commission issued to Bert Green,

Elizabeth Green, J. Earl Green and Helen Green, a copartner-
ship, operating under the name of The Green Transfer Com-
pany, a certificate of public convenience and necessity to oper-
ate an automobile truck line between Denver and Boulder.
The application herein for the assignment is by Jess Miller,

whose testimony shows that on, or about, July 1, 1922, he pur-
chased from Bert Green and J. Earl Green certain office equip-
ment located at Boulder and Denver, Colorado, and the good
will, list of customers and patrons in the automobile trucking
business operated by Bert Green. What, if anything, happened
to the rights of Elizabeth Green and Helen Green under the cer-
tificate issued to them on August 28, 1919, the record fails to
disclose.

In our opinion the proper person or persons who should make
application for a transfer or assignment of a certificate of pub-
lic convenience and necessity are such to whom the certificate
sought to be transferred was originally issued. The certificate
of itself is not subject to bargain and sale, but is the expression
of a finding by the Commission based upon the police power of
the State. The responsibility and dependableness of the indi-
viduals to whom a certificate is issued is one of the facts con-
sidered by the Commission. The purchaser of a transportation
business, therefore, is not the proper person to make applica-
tion for tra,n,fer of a certificate issued to some other persons or
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corporation. The better practice would be to file a joint peti-

tion of seller and purchaser of the sy,stem. The only way that

the Commission can protect the recipients of a certificate of pub-

lic convenience and necessity is to have them affirmatively make

application asking for transfer. For example, in the instant

case, two of the persons to whom this certificate was granted do

not appear to have sold anything to the applicant. So far as

this Commission knows, they may still claim some rights under

this certificate. The documentary evidence introduced by the

applicant in his Exhibits Nos. 1, 2 and 3 does not specify or

give the names of Elizabeth Green and Helen Green as selling

anything whatsoever to the applicant.

The Commission is of the opinion that the applicant herein is

not the proper person to file an application for transfer and as-

signment of a certificate, and the applicant's testimony does not

show a purchase from all the persons to whom the certificate

sought to be transferred was issued to in the first instance.

ORDER.

IT Is THEREFORE ORDERED, That the application of Jess Miller,

doing business as The Miller Transfer Company, to have as-

signed to him the certificate of public convenience and necessity

issued to The Green Transfer Company on August 28, 1919, be,

and the same is hereby, denied.

RE THE ROCKY MOUNTAIN PARKS TRANSPORTATION

COMPANY, et al.

[Application No. 542. Decision No. 1001.]

Commissions—Jurisdiction—Motor vehicle operations in Rocky Moun-

tain National Park.
The Commission held to have no jurisdiction over motor ve-

hicle operations in Rocky Mountain National Park.

[June 18, 1926.1

Appearances: D. Edgar Wilson, Esq., and George H. Swerer,

Esq., Denver, Colorado, for applicants; T. A. McHarg, Esq.,

Boulder, Colorado, for applicant in Application No. 255, The
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Glacier Route; A. J. Gould, Esq., Denver, Colorado, for Charles

L. Davis; Sam Feldman, Esq., Denver, Colorado, for The

Champa 3 Auto Livery Company; A. P. Anderson, Esq., Den-

ver, Colorado, representing several applicants for certificates of

public convenience and necessity.

STATEMENT.

By the Commission: On April 19, 1926, The Rocky Mountain

Parks Transportation Company, a corporation organized under

the laws of the State of Colorado, filed with this Commission

its petition to operate certain lines of automobile transporta-

tion of passengers, freight, express, mail and other commodities

between certain points designated in the application.

The petition alleges, among other facts, the number of routes

for which the applicants pray a certificate of public convenience

and necessity as follows:

Route No.

1. Denver to Estes Park via Longmont, Berthoud, Loveland,

and Big Thompson Canon, and return.

2. Denver to Estes Park via Longmont, Lyons and North

St. Vrain, and return.

3. Denver to Estes Park via Longmont, Lyons, South St.

Vrain, Aliens Park, Copeland Lake and Longs Peak,

and return.

4. Denver to Estes Park via Boulder and Lyons and return,

either North or South St. Vrain, and between inter-

mediate points.

5. Longmont to Estes Park via Lyons and North St. Vrain

and return.

6. Longmont to Estes Park via Lyons, South St. Vrain,

Aliens Park, Copeland Lake and Longs Peak, and re-

turn, also intermediate points between Lyons and

Estes Park.

7. Loveland to Estes Park and intermediate points, and re-

turn.
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8. Fort Collins to Estes Park and intermediate points, and

return.

9. Grand Lake to Denver via Berthoud Pass and intermedi-

ate points, and return.

10. Estes Park to Longs Peak and intermediate points, and

return.

11. Denver to Estes Park via Greeley and return; also inter-

mediate points between Greeley and Estes Park but

no local business to or from Greeley and Denver or

points intermediate.

12. Greeley to Estes Park via Loveland and intermediate

points, and return.

13. Boulder to Estes Park via Lyons and North or South

St. Vrain, and return.

14. Estes Park to Drake via North Big Thompson, and re-

turn.

15. Estes Park to Grand Lake, and return.

16. Estes Park to Horseshoe Park to Moraine Park to Glacier

Basin to Bear Lake to Y. M. C. A. Conference Camp

to Estes Park in either direction.

17. Grand Lake to Granby and return.

The petition also alleges that the applicants will also operate

in, and throughout the Rocky Mountain National Park in con-

nection with the above routes and termini, under and by virtue

of permits and contracts entered into with the Department of

the Interior of the United States Government granting them the

right and privilege so to do; and insofar as the jurisdiction of

this Commission may extend, and without waiving or prejudic-

ing any of the rights secured to them by said permits and con-

tracts, the applicants include herein all routes and operation

which they now control and conduct in said Rocky Mountain

National Park; that the applicants propose to operate and main-

tain the best model and up-to-date passenger busses and freight

trucks and make regular trips between destinations and over

the routes in question to the extent and as frequently as the
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public may require; that the operation of said transportation

facilities as applicant proposes to operate over the routes in

question is required by the public convenience and necessity,

and will greatly tend to promote, increase and develop the tour-

ist travel into and through the Mountain Parks and resorts of

the State of Colorado, and will be a great convenience and ac-

commodation to the public and afford the traveling public the

opportunity to visit such Mountain Parks and resorts economic-

ally and comfortably through the facilities which applicants pro-

pose to make available for such purposes, and will not diminish

or interfere with the operation and transportation of passengers

and freight by railroad carriers, but on the contrary will develop

and increase such travel over railroad carriers through the fur-

nishing of better facilities to tourists for sightseeing trips

through the Mountain Parks and resorts; that the routes pro-

posed are shown on a map attached to thp application and

marked "Exhibit A."

No protests were filed against this application and the same

was set down for hearing at the Hearing Room of the Commis-
sion, Denver, Colorado, on June 9, 1926, at which time evidence
in support of said application was introduced.

Prior to the introduction of any testimony, the applicant filed
a motion to Make The Rocky Mountain Motor Company a party
to this proceeding, as a joint applicant with The Rocky Moun-
tain Parks Transportation Company, which motion was allowed.
Immediately thereafter an amendment to the application was
filed which, among other facts, alleges that the applicant, The
Rocky Mountain Motor Company, at all times hereinafter men-

tioned and since the 6th day of April, 1916, has been, and now

is, a corporation duly organized and existing under and by vir-

tue of the laws of the State of Ohio, and is qualified to do busi-

ness and is transacting business in the State of Colorado by vir-

tue of compliance with the laws of the State of Colorado re-

lating to foreign corporations.

The evidence introduced at this hearing is undisputed. A num-

ber of witnesses from Estes Park, Lyons, Longmont, Fort Col-

lins, Loveland and Boulder testified to the public convenience
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and necessity of the transportation system of the applicants.

All of the evidence by these witnesses was to the effect that the

transportation system of the applicants was a very great factor

in building up the summer tourist business in the Rocky Moun-

tain National Park, and the transportation service rendered has

been satisfactory in every respect. The Rocky Mountain Motor

Company is the parent and holding company of The Rocky

Mountain Parks Transportation Company. The latter is the

operating company. The business of the applicants was started

in the spring of 1916. In this connection, it may be well to call

attention to Section 2946 of Compiled Laws of Colorado of 1921,

in which it is provided that "no public utility shall henceforth

begin the construction of a new * * * system without first hav-

ing obtained from the Commission a certificate that the present

or future public, convenience and necessity require, or will re-

quire, such construction." This section was approved April 16,

1917, and became effective July 16, 1917. Therefore, the ap-

plicants having commenced the operation of their system prior

to July 16, 1917, are perhaps entitled to a certificate of public

convenience and necessity on that ground alone, especially as

to such service and over such routes as they were operating on

July 16, 1917.

The operation of practically all of the service of the applicants

is non-competitive so far as railroads are concerned. Prior to

the emse of the Greeley Transportation Company v. People, 245

Pac. 720, decided on April 19, 1926, this Commission consistent-

ly held that it had no jurisdiction over motor transportation by

common carriers unless in competition with railroads. The

Supreme Court in the Greeley Transportation Case, supra, de-

cided otherwise and held that this Commission has jurisdiction

over all common carrier transportation. An attempt was made

to bring the applicant herein within the jurisdiction of this

Commission in 1920, and this Commission in the case of Enos

A. Mills v. The Rocky Mountain Parks Transportation Com-

pany, P. U. R. 1920-B, 557, held that we had no jurisdiction

over the applicant herein because not operating in competition

with railroads. It should be said, therefore, that this Commis-
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sion did not assume any jurisdiction over motor operations such

as the applicants propose herein until after the decision in the

Greeley Case, supra.

Mr. Roe Emery, president and general manager of the ap-

plicants, testified as to his connection with the motor transporta-

tion business in Estes Park since its inception, going into con-

siderable detail as to the development of the popularity of Estes

Park as a summer resort and the service and efforts necessary

to develop Estes Park and the Rocky Mountain National Park

as one of the great summer resorts of the country, so that now

over 250,000 people come to the territory proposed to be served

by these applicants annually. Furthermore, all the railroads in

the East sell excursion tickets carrying coupon transportation

and have joint tariff arrangements over the lines of the appli-

cants. The railroad tariffs on file with the Interstate Commerce

Commission and this Commission provide for the service of the

applicants in connection with the railroad service to the gate-

ways to the Rocky Mountain National Park.

As stated before, the Rocky Mountain Motor Company is the

holding company of The Rocky Mountain Parks Transportation

Company, and a financial statement introduced in the evidence

in this case shows a net worth of over $1,000,000. This evi-

dence indicates to us that the applicants are financially able to

provide such transportation service in the territory in question

as the traveling public shall require. The investment in this

operation is about $600,000. The operation over practically all

of the routes designated herein provides for regular scheduled

service, some for daily all year around service, and some during

the tourist season only. In addition to such service on regular

schedule, the applicants also operate and furnish sightseeing

service aside from the regular scheduled service. An indica-

tion of their operations is shown by applicants' Exhibit No. 26,

showing 104 motor vehicles now in use by the applicants, in ad-

dition to large machine shops and repairing facilities.

The Commission has carefully considered all of the testimony

in this case and is of the opinion, and so finds, that the motor

transportation service by the applicants herein of the trans..
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portation of passengers, freight, express, mail and other com-

modities between the points and over the routes in the State of

Colorado designated in the application herein is a public con-

venience and necessity.

Some cross-examination was indulged in by certain parties at

the hearing as to the operation of the applicants within the

Rocky Mountain National Park and the jurisdiction of the Com-

mission therein. As we understand the position of the appli-

cants, it is that this Commission has no jurisdiction over motor

transportation operations within the Rocky Mountain National

Park. This position is sustained in the case of Robbins v. U. S.,

284 Fed. 39, in which the Circuit Court of Appeals of the 8th

Circuit held that the United States Government was entitled to

an injunction restraining a person from transporting passengers

for hire in the Rocky Mountain National Park in violation of

the regulations of the Department of the Interior. In view of

this decision we concur with the view of the applicants that this

Commission has no jurisdiction over motor operation within the

National Park. Should we, however, be in error in this respect,

we deem it only fair to say that the evidence in this case con-

clusively shows, and the Commission finds, a public convenience

and necessity for the transportation system of the applicants as

operated within the Rocky Mountain National Park.

ORDER.

Jr IS THEREFORE ORDERED, That the present and future public

convenience and necessity requires, and will require, the opera-

tion of an automobile or motor transportation system for the

transportation of passengers, freight, express, mail and other

commodities, and tourist sightseeing operations on and over the

seventeen routes designated herein by The Rocky Mountain

Parks Transportation Company and The Rocky Mountain Motor

Company, applicants herein, and this order shall be taken,

deemed and held to be a certificate of public convenience and

necessity therefor.

IT IS FURTHER ORDERED, That the applicants shall operate

such automobile or motor transportation system as set forth, at
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such times and under such schedule as now on file with this

Commisison, except when prevented by the Act of God, the pub-
lie enemy or• unusual or extreme weather conditions, and this

order is made subject to compliance by the applicants with the

rules and regulations now in force or to be hereafter adopted

by the Commission with reference to automobile common car-

riers, and also subject to any legislative action that may in the

future be taken with respect thereto.

RE THE DENVER CAB COMPANY, et al.,

[Application No. 543. Decision No. 10 0 2.]

Certificate of convenience and necessity issued authorizing motor ve-
hicle transportation of passengers between Denver and various
points named, and express between Denver and Silver Plume.

[June 18, 1926.]

Appearances: D. Edgar Wilson, Esq., and George H. Swerer,
Esq., Denver, Colorado, for the applicant; J. L. Rice, Esq., and
J. Q. Dier, Esq., Denver, Colorado, and E. L. Reginnitter, Esq.,
Idaho Springs, Colorado, for protestant The Colorado and
Southern Railway Company; T. A. McHarg, Esq., Boulder,
Colorado, for applicant in Application No. 255, The Glacier
Route; Sam Feldman, Esq., Denver, Colorado, for The Champa
3 Auto Livery Company; A. P. Anderson, Esq., Denver, Colo-
rado, representing several applicants for certificates of public
convenience and necessity.

STATEMENT.

By the Commission: On April 19, 1926, The Denver Cab
Company filed with this Commission its petition for a certificate
of public convenience and necessity to operate lines of motor
cars, motor busses and vehicles for the transportation of passen-
gers between the points and over the routes in the State of Colo-
rado following, to-wit:

Route No.

1. Denver to Golden to Lookout to Bergen Park to Ever-
green to Morrison to Denver, or vice versa.



660 REPORTS OF DECISIONS OF

2. Denver to Lookout Mountain and return via Golden, or

return via Mt. Vernon Canon.

3. Denver to Golden to Lookout to Bergen Park to Echo

Lake to top Mt. Evans and return via Deer Creek

Canon and Turkey Creek Canon to Denver.

4. Denver to Echo Lake and return via Squaw Pass and

Bergen Park.

5. Denver to Echo Lake via Bergen Park and Squaw Pass.

return via Chicago Creek to Idaho Springs to Bergen

Park to Evergreen and Morrison.

6. Denver to Georgetown and Silver Plume and return via

Bear Creek.

In addition to these six routes the applicants at the time of

the hearing amended their application by creating another route,

designated as "Route No. 7," which is as follows:

7. Denver to Silver Plume by way of either Mt. Vernon

Canon or Lookout Mountain, through Idaho Springs

and Georgetown, for the carriage and transportation

of passengers and light parcels and express, such as

passenger trains carry to each of these points.

The application further alleges that the applicants propose

to render a service in the transportation and carriage of pas-

sengers between the points and destinations indicated which will

be non-competitive in character with any railroad, and will be

primarily a service incident to the transportation of passengers

between the terminals indicated and the mountain resorts and

parks of the State of Colorado, and covering the tourist and

sightseeing features of said parks and resorts, all as more par-

ticularly set forth and indicated in the map attached to the ap-

plication, marked "Exhibit A."

That the applicants propose to operate and maintain the best

of model and up-to-date passenger busses, and make regular

trips between the destinations and over the routes indicated to

the extent and as frequently as the business may require; that

this operation is required by the public convenience and neces-
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sity, and will greatly tend to promote, increase and develop the
tourist travel into and through the mountain parks and resorts
of the State of Colorado, and will be a great convenience and
accommodation to the public, and afford the traveling public
the opportunity to visit such mountain parks and resorts eco-
nomically and comfortably through the facilities which appli-
cants propose to make available for such purposes.
This application was set down for hearing at the Hearing

Room of the Commission, State Office .Building, Denver, Colo-
rado, on June 9, 1926, at which time evidence in support of and
in opposition to was introduced.
At the commencement of the hearing The Denver Cab Com-

pany presented a motion asking that The Rocky Mountain
Motor Company, a corporation organized and existing under
and by virtue of the laws of the State of Ohio, be made a co-
applicant in this case; that The Rocky Mountain Motor Com-
pany is financially interested in the operation conducted and
proposed to be conducted as set forth in the original application
filed, and is also interested in the equipment to be employed
therein, and is therefore a proper and necessary party to this
proceding as a joint applicant. This motion was allowed.
Thereupon an amendment was filed to the application, setting

forth the interest of The Rocky Mountain Motor Company as co-
applicant herein, and certain other allegations not necessary to
set forth in full. This amendment was also allowed.

Prior to the taking of any testimony The Colorado and South-
ern Railway Company filed an answer and protest herein, direct-
ed to the operation of the applicants between Denver and Idaho
Springs, Georgetown and Silver Plume, Colorado, in which it is
alleged that neither the present or future public convenience
and necessity requires the operation of the applicants' bus line;
that The Colorado and Southern Railway Company furnishes,
and will continue to furnish, by means of its railroad adequate
facilities for the transportation of passengers, and that the
establishment and operation of the bus line prayed for will un-
justly and unreasonably interfere with and injuriously affect
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the operation, traffic revenues and business of The Colorado and

Southern. Railway Company.

The operations proposed herein by the applicants are prac-

tically all in a territory known as the Denver Mountain Parks

System.

The evidence shows that The Rocky Mountain Motor Com-

pany is the parent and holding company of The Denver Cab

Company; the Cab Company is the operating agency, while the

Rocky Mountain Motor Company furnishes the finances for

operation.

It appears from the evidence that the financial responsibility

of these companies show a net worth of over a million dollars.

The investment in this operation is about $400,000.

Mr. Roe Emery, who is the president and general manager

of both companies, testified as to his experience in the operation

of motor transportation, and his pioneering in such operations in

the territory in question here. It can be safely said from the

evidence that his experience in motor transportation is such as

to fully qualify him in every branch of such operations. In

the territory in question the applicants have operated for the

past five and one-half years; originally, The Denver Omnibus

and Cab Company operated in this territory; The Denver Cab

Company a number of years ago purchased the interest of The

Denver Omnibus and Cab Company.

It is proposed on some of these routes to operate on an all

year round schedule, in others only during the tourist season.

An estimate of the number of persons carried by the applicants

in this territory amounts to about 60,000 people per annum.

The operations of the applicants, as outlined in the testimony,

are for the purpose of further developing the summer tourist

business in this territory, the possibilities of which are very

great, and to establish a regular dependable motor transporta-

tion system operating on schedule time.

Between Silver Plume, Georgetown, Idaho Springs and Den-

ver The Colorado and Southern Railway Company is operating

two passenger trains daily in the summer and one in the winter.

The testimony shows that over 75 per cent of the passenger busi-
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deemed and held to be a certificate of public convenience and

necessity therefor.

Fr Is FURTHER ORDERED, That the applicants shall operate

such automobile or motor transportation system as set forth, at

such times and under such schedules as now on file with this

Commission, except when prevented by the Act of God, the public

enemy, or unusual or extreme weather conditions, and this order

is made subject to compliance by the applicants with the rules

and regulations now in force or to be hereafter adopted by the

Commission with reference to automobile comMon carriers, and

also subject to any legislative action that may in the future be

taken with respect thereto.

CLAUDE W. SMITH, GENERAL MANAGER, ETC.

V.

THE DENVER & RIO GRANDE WESTERN RAILROAD

COMPANY.

[Case No. 302. Decision No. 10121

Abandonment—Railroad branch line—Commission authority—Resto
-

ration of service.

Requirement made that repair work on railroad track be-

tween Quartz and Pitkin, which never had been abandoned l
e-

gally, be begun within ten days and that upon completion freig
ht

service be resumed.

[June 29, 1926.1

Appearances: Gilbert A. Stone, Esq., Gunnison, Colorado,

for complainant; J. A. Gallaher, Esq., and E. N. Clark, Esq.,

for The Denver and Rio Grande Western Railroad Company;

J. Q. Dier, Esq., Denver, Colorado, for The Colorado and

Southern Railway Company.

STATEMENT.

By the Commission: On March 9, 1926, the complainant

wrote a letter to this Commission relative to the freight service

on the Denver and Rio Grande Western Railroad between Quartz

and Pitkin, Colorado, a distance of 2.8 miles, for the purpose of

hauling ore. A copy of this letter was submitted to the de-
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fendant, and on March 17, 1926, the railroad replied that the

track over the points in question had not been utilized for a long

time, and that it would require considerable repairs, estimated

at a cost of about $4,000, and that further investigation was

being made to ascertain if the expense involved would be war-

ranted from a revenue standpoint.

At this time the matter was handled as an informal complaint,

No. 1487. On March 29, 1926, the complainant made a written

demand upon the freight agent of The Denver and Rio Grande

Western Railroad Company at Pitkin, Colorado, asking that a

car be spotted on the switch at Quartz for ore on or about April

5, 1926. (See Complainant's Exhibit A.)

Thereafter the Commission caused an investigation to be made

by its Railway Engineer, who rendered a report on April 16,

1926, on the cost of repairing the track in question. On May

27, 1926, the complainant again addressed a letter to this Com-

mission, in which it is stated that the present delay is causing

an enormous expense, and requested this Commission to con-

sider this matter. Thereupon, the Commission gave this matter

a formal docket number, and the same was set down for hearing.

On June 4, 1924, the railroad company stated its position in

a letter addressed to the Commission. The substance, in brief,

was to the effect that this particular track in question was the

property of The Colorado and Southern Railway Company, and

therefore the defendant was not responsible for the operation

thereon, and that the revenues of the freight traffic did not war-

rant the repair of the track.

This matter was set down for hearing at the LaVeta Hotel,

Gunnison, Colorado, on June 25, 1926, at 11 :00 A. M., at which

time the evidence in support of and in oppositio
n thereto was

introduced. At the hearing it was stipulated that there never

had been any legal abandonment authoriz
ed by this Commission

of the particular track in question. F
urthermore, evidence was

introduced showing that The Denver and Rio Grande Western

Railroad Company was carrying Quartz in its tariffs, and
 as late

as June 1, 1926, had filed an amendment, No. 60, Colorado P.

U. C. No. 48, Railroad Tariff No. 5617 C, puttin
g in a reduction
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on one day's notice in the rate on sheep from Cimarron to

Quartz, Colorado. On June 8, 1926, the defendant issued local

and joint freight tariff, D. & R. G. W. G. F. D. No. 6294 B,

effective July 17, 1926, and in Item No. 5 of which Quartz is

designated as an originating point for lumber, shingles, poles

and other forest products.

Evidence was introduced by the complainant to the effect

that his ore traffic would amount to about 52 cars per year, or

an average of one car per week.

The Graphite Syndicate introduced evidence to the effect that

they would be able to provide about two cars a week of ore

traffic at Quartz.

A witness for the Trinchera Timber Company testified that

they had in prospect about 2,000 cars of lumber and timber that

would move from Quartz within the next five years.

Mr. Arthur L. Pearson, of Pitkin, Colorado, also testified to a

large quantity of timber which he could move from Quartz.

It would seem from this evidence that there still is considerable

traffic to be obtained from the neighborhood of Quartz. The evi-

dence shows that it will cost from $1500.00 to $2000.00 to repair

the track. However, the Commission is mainly impressed with

the testimony that this particular track in question has never

been legally abandoned, and that the defendant railroad com-

pany has been holding itself out in its tariffs filed with this

Commission as operating to and from Quartz, Colorado. No evi-

dence as to ownership of the track in question was introduced.

The Commission, therefore, is of the opinion that The Denver

and Rio Grande Western Railroad Company, defendant herein,

is required to furnish freight service between Quartz and Pitkin,

Colorado, and that the shipping public is entitled to this service.

ORDER.

IT IS THEREFORE ORDERED, That the defendant, The Denver

and Rio Grande Western Railroad Company, be and it is hereby,

required to commence the repair of this track between Quartz

and Pitkin within ten days from the date of this order, and

upon the completion of the repair work to reinstate its freight

service between Quartz and Pitkin, Colorado.
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THE DENVER & SOUTH PLATTE TRANS
PORTATION

COMPANY

V.

OTTO WILLINGHAM.

[Case No. 303. Decision No. 1015.]

Common carriers—Motor vehicle operations—Taxi—Indiscriminate

solicitation.
One conducting a miscellaneous taxi bu

siness in Englewood

and indiscriminately soliciting passengers 
from Englewood to Lit-

tleton held to be a common carrier, and ord
ered to cease and

desist.

[July 2, 1926.]

Appearances: H. A. Davis, Esq., Foster Bldg., Denve
r, Colo-

rado, for complainant.

STATEMENT.

By the Commission: On June 7, 1926, The Denver and South

Platte Transportation Company filed a complaint with this Co
m-

mission against Otto Willingham, in which it is alleged that t
he

complainant is a corporation duly organized and existin
g under

the laws of the State of Colorado; that the full name
 of the

defendant is Otto Willingham, whose occupation is auto 
service

under the business name "Willingham's Taxi Servic
e," and

whose post office address is 3524 South Broadway, Englew
ood,

Colorado. That upon application duly made to this Commis
sion

by the complainant, and after full hearing thereon, a
 certificate

of convenience and necessity was granted and issue
d to the com-

plainant on the 7th day of May, 1926, to ope
rate a motor bus

passenger, express and parcel transportation li
ne between Engle-

wood and Littleton, both in Arapahoe C
ounty, State of Colorado,

said application having been No. 
509, and Decision No. 976.

That on May 8, 1926, the complainant be
gan operating said mo-

tor bus passenger transportati
on line over the route designated

in its application, and has been rende
ring service to the public

continuously and regularly as authorized by the Commis
sion.

That the defendant has been engaged in t
he transportation of

passengers for hire at a through fare of fifteen cents for
 each

adult passenger, and in competition with thi
s complainant by
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indiscriminately accepting, discharging and laying down passen-

gers between Englewood and Littleton, in both directions, over

the said route, and has been directly and actively soliciting pat-

ronage or business offered during the said period beginning

about May 9th, 1926, in violation of the Public Utilities Act.

A copy of the complaint was served upon the defendant on

June 7, 1926, ordering the defendant to satisfy the matters

therein complained of, or to answer the complaint in writing

within ten days. No answer was filed by the defendant.

This matter was set down for hearing at the Hearing Room

of the Commission, 305 State Office Building, Denver, Colorado,

on July 2, 1926, at 10:00 A. M., at which time evidence was in-

troduced in support of this complaint. There was no appear-

ance by the defendant, nor was he present at the hearing. The

evidence introduced was to the effect that since the granting of

the certificate of public convenience and necessity by this Com-

mission to the complainant, about May 7, 1926, the defendant,

who for some time past has operated a taxicab business at Engle-

wood, Colorado, has been offering to carry passengers from

Englewood to Littleton, and from Littleton to Englewood, at the

same rate charged by the complainant. It also appears from

the evidence that the defendant has been in the taxicab business

at Englewood for a number of years, and that his regular charge

prior to the issuance of the certificate in question to haul passen-

gers from Englewood to Littleton was one dollar per passenger;

that he still does a taxicab or call and demand business in addi-

tion to his operations between Englewood and Littleton. The

evidence is undisputed that he has been soliciting passengers at

Englewood, at or near the depot of the complainant, at the

same rates charged by the complainant, and has carried a num-

ber of passengers in that manner. This solicitation was indis-

criminate, resulting in a loss of considerable business to the com-

plainant. No certificate of public convenience and necessity has

ever been authorized by this Commission to the defendant, nor

has application therefor been made. The operations of the de-



PUBLIC UTILITIES COMMISSION OF
 COLORADO 669

fendant, so far as they relate to Englew
ood and Littleton and

intermediate points, is unquestionably a publi
c service operation

within the Public Utility Act of this State. H
e is operating an

unlawful common carrier passenger transpor
tation service be-

tween Englewood and Littleton.

Austin Bros. Transfer Co. v. Henry Bloom, 147 N
. E.

387.

West Ridge Transportation Co. v. Charles Kron
a,

P. U. R. 1925-E, 304.

The Commission has carefully considered all 
the testimony

introduced in this case, and is of the opinion,
 and so finds, that

the defendant is operating as a common c
arrier of passengers

between Englewood and Littleton without hav
ing obtained a

certificate of public convenience and necessi
ty as required by

Section 2946 of the Compiled Laws of Colora
do, 1921, and that

an order to cease and desist from such comm
on carrier opera-

tion will issue.

ORDER.

Jr Is THEREFORE ORDERED, That the said def
endant be, and he

is hereby prohibited from further operatio
n of his transporta-

tion system between Englewood and Littl
eton, both in Arapahoe

County, Colorado, and that the said defen
dant be, and is hereby

required to cease and desist from the
 further operation of said

transportation system between Englew
ood and Littleton, Colo-

rado.

Jr IS FURTHER ORDERED, That i
f within five days from the date

of this order the defendan
t is still conducting said transporta-

tion system as disclosed b
y the evidence herein, an order shall

issue requesting the Attor
ney General of the State of Colorado

to bring appropriate a
ction by injunction, as provided by Sec-

tion 2969 of the Compiled L
aws of Colorado of 1921.
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THE NUCKOLLS PACKING COMPANY

V.

THE DENVER & RIO GRANDE WESTERN RAILROAD

COMPANY.

[Case No. 270. Decision No. 1037.]

Rates—Reasonableness—Consideration of weight and carload mini-

mum.

1. The reasonableness of charges on carload shipments de-

pends upon the rate and the minimum weight applicable.

Rates—Freight—From Pueblo to Leadville—Pueblo to Montrose.

2. Charges on freight from Pueblo to Leadville should be

materially lower than from Pueblo to Montrose and Ouray.

3. Increase in minimum carload weight applicable to fresh

meats and packing house products moving from Pueblo to Lead-

ville without reducing rate held excessive and unreasonable.

[September 24, 1926.]

Appearances: For Complainant, Albert L. Vogl and R. L.

Ellis; for Defendant, J. A. Gallaher, George Williams and B.

W. Robbins.
STATEMENT.

By the Commission: On June 11, 1923, the complainant, a

Colorado corporation located at Pueblo, Colorado, which is en-

gaged in operating a meat packing plant at Pueblo, filed its

complaint herein.

The complainant alleges that between March 1, 1920, and

March 18, 1922, the complainant shipped a number of carloads

of fresh meat and packing house products from Pueblo to Lead-

vine, Colorado, in mixed carloads and was charged at the actual

weight of each article at the carload rate applicable thereto, sub-

ject, however, to a minimum charge on the entire carload of

12,000 pounds at the fresh meat rate. The complaint further

charges that, effective May 22, 1919, to March 17, 1922, this min-

imum was increased from 12,000 pounds to 21,000 pounds, and

on March 17, 1922, the minimum carload charge was reduced to

the charge applicable on 12,000 pounds of fresh meat. The com-

plaint further charges that during the entire period that the

21,000 pound minimum applied from Pueblo to Leadville, a

12,000 pound minimum applied from Denver to Leadville via
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The Colorado & Southern Railway Company's lines. The com-

plaint alleges that there is not sufficient business in Leadville to

permit the loading of cars to 21,000 pounds weight, and that the

advance in the minimum carload charges, resulting from the in-

crease from 12,000 pounds to 21,000 pounds, resulted in what

complainant terms the payment of penalty charges ranging from

$38.48 to $77.85 per car. The advance in the minimum charge

per car is alleged in the complaint to have been made without

just cause and to have resulted "in unjust and unreasonable
charges to the extent that they exceed the minimum charge,"

which would have applied under the previous 12,000 pound min-
imum carload charge. The complaint further alleges that during
the period covered by the shipments upon which reparation is
sought herein, complainant was in competition with fresh meat
and packing house products shipped from Denver via The Colo-
rado & Southern Railway Company, the charges upon which
were based upon a 12,000 pound minimum, and that by reason
thereof complainant had been subjected to unjust, unreasonable
and discriminatory charges.

Attached to the complaint is a list of twenty-eight shipments
upon which complainant prays reparation in the sum of Nine-
teen Hundred Thirty-six and 95/100 ($1936.95) Dollars, being
the difference between the charges actually paid and what com-
plainant would have paid if a 12,000 pound minimum had re-
mained in effect. These shipments all moved between June 29,
1921, and December 31, 1921, being after the termination of
federal control and within two years prior to the filing of the
complaint.

The answer of the defendant denied that the complainant had

been subjected to the payment of unjust, unreasonable or dis-
criminatory charges.

A hearing was had upon the complaint and answer March 20,
1924, and on August 17, 1925, this Commission filed its opinion
and decision, being Decision No. 894, finding the issues in favor

of the complainant, and entered an award of reparation in the
amount claimed.
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Defendant filed a petition for rehearing, which petition was

thereafter granted, and the case assigned for further hearing

February 9, 1926. After the close of the hearing, briefs and

reply briefs were filed by complainant and defendant and the

matter is now before this Commission for decision upon the

record.

The following table taken from defendant's witness, B. W.

Robbins, Exhibit 5-B, and the testimony of that witness show

the history of the adjustment of rates on fresh meat from Den-

ver to Leadville via the Colorado & Southern Railway, and from

Denver and Pueblo to Leadville via the defendant's line. It

will be noticed from this table that the Colorado & Southern,

during federal control, reduced its minimum from 21,000 pounds

to 10,000 pounds, and then increased it to 21,000 pounds, and

then reduced it to 20,000 pounds.

From Denver via C. & S.

Rate per Min.

From Denver and Pueblo

via I). & R. G. W.

Rate per Min.

100 Min. Chg. 100 Mm. Chg.

Date Lbs. Wgt. Per Car Lbs. Wgt. Per Car

1-18-13

to

6-25-18  55c 12,000 $ 66.00 Same as via C. & S.

to

7-29-19  69c 12,000 82.00 Same as via C. &S.

to

8-20-19  69c 21,000 144.90 Same as via C. & S.

to

9-30-19  69c 10,000 69.00 69c 21,000 $144.90

to

1-29-20  69c 21,000 144.90 69c 21,000 144.90

to

8-26-20  69c 20,000 138.00 69c 21,000 144.90

to

6-25-21  86%c 20,000 173.00 86%c 21,000 181.66

to

2-8-22  86%c 12,000 103.00 86%c 21,000 181.65

to

7-1-22  86%c 12,000 103.00 Same as via C. & S.

7-1-22  78c 12,000 93.60 Same as via C. & S.

The evidence shows that pursuant to order issued under the

authority of the Director General of Railroads during federal
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control on June 2, 1919, the minimum on fresh meats was ad-

vanced to 21,000 pounds, which had the effect of increasing the

minimum on the lines of the defendant, and also of the Colorado

& Southern, from 12,000 pounds to 21,000 pounds. The evidence

also shows that in the western district various minimums had

been applied on fresh meat by various railroads. The testimony

shows also that the Director General had under his control ap-

proximately 232,000 miles, of which only approximately 1,600

miles were narrow gauge lines, 1,200 miles of which were narrow

gauge lines in the State of Colorado.

Complainant's testimony and exhibits show that the 78c fresh

meat rate applicable on a 12,000 pound minimum weight from

Pueblo to Leadville July 1, 1922, is 78.4% of the third class rate,
and that at other points in Colorado where the 12,000 pound

minimum applies, the fresh meat rate is from 61% to 74% of

the third class rate, and that the packing house product rates

on this minimum are 100% of the fifth class rates being used for

comparison because they are the rates applicable to fresh meats

and packing house products in carload lots where no commodity

rate is published.

Complainant also shows that to points where 21,000 pound
minimum applies in the State of Colorado, the fresh meat rates

are from 34% to 63% of the third class rate, and the packing

house products rates are from 45% to 65% of the fifth class

rates. Similar comparisons are made with inter-state rates from

various points to destinations in New Mexico, the purpose being

to show that the rates established on the 12,000 pound minimum

are relatively higher than those made on a 21,000 pound mini-

mum and made to compensate the carrier for the lower mini-
mum.

Exhibits were filed by complainant also to show several in-
stances where carriers have published two rates applicable on
one commodity between the same points, the rates being based
upon the different minimums. Typical of these illustrations is
the following:
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From Kansas Producing Points to Pueblo, Colorado,
Prior to May 23. 1925.

Minimum
Weight

Rate in
Cts. Cwt. Charges

Salt in Packages 37,500 lbs. 38%c $143.58
Salt in Bulk 60,000 lbs. 25c 150.00

Salt in Packages

On and Alter May 23, 1925.

45,000 lbs. 32%c $146.26
Salt in Bulk 45,000 lbs. 32%c 146.26

Complainant also filed an exhibit showing that if the identical
shipments upon which reparation is claimed in this case had
moved from Pueblo to either Montrose or Ouray, the charges on
such shipments would have been $1,248.22 less than were the
charges upon these particular shipments.
The record shows that the distance from Pueblo to Leadville

is 157 miles, and to Montrose via standard gauge lines the dis-
tance from Pueblo is 403 miles. To Ouray the distance via
standard gauge lines to Montrose is 439 miles. Via the narrow
gauge lines the distance from Pueblo to Montrose is 233 miles,
and to Ouray 268 miles, but this would involve a transfer from
standard gauge to narrow gauge cars. Defendant's witness Rob-
bins testified that some of the Montrose traffic would move via
the standard gauge lines by Grand Junction, but that the Ouray
and Telluride business would be transferred from standard to
narrow gauge cars at Salida.

Considerable testimony was introduced showing the difficul-
ties encountered in operation of the defendant's line at points
between Malta and Montrose, and on the narrow gauge lines be-
yond Salida going to Ouray.

The defendant's evidence showed that in June, 1919, a gen-
eral order was issued from the office of the Director General of
Railroads, under the authority of the Chairman of the Western
Freight Traffic Committee, approving the publication of 21,000
pounds as the minimum on fresh meat in the western district.

Several exhibits were introduced by defendant showing mini-
mums applicable on various commodities ranging from 24,000
pounds to 60,000 pounds, such commodities consisting of canned
goods, cotton seed meal, butter and eggs, fresh meats, sugar,
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rice and different kinds of similar commodities. Exhibits were
also introduced by defendant showing that Denver packing
houses shipped mixed carloads of fresh meats and packing house
products and partially unloaded them at Leadville under pro-
vision of tariffs permitting that to be done, and in that way the
actual charges on the meat and packing house products delivered
from Denver to Leadville are less than those paid by the com-
plainant in this case, providing an explanation, if nothing else,
as to why Denver shippers of meat to Leadville made no com-
plaint account of excessive charges.

The defendant's testimony showed that the same privilege was
available to complainant, but complainant complains that on
account of commercial conditions it is not able to avail itself of
this privilege. Furthermore, complainant is entitled to reason-
able and just charges upon its shipments as offered for shipment.
Defendant also introduced an exhibit showing that 21,000

pound and 30,000 pound minimum weights on fresh meat and
packing house products, respectively, are in effect from Denver
and Pueblo to a number of points in eastern Colorado, Kansas

and Nebraska. The purpose of defendant's exhibits and evi-

dence was to show:

First: That it at all times had charged the same rates from
Denver to Leadville as it charged from Pueblo to Leadville dur-
ing the time covered by complainant's complaint.

Second: That the advance in the minimum was the result of

the order issued under the authority of the Director General.

Third: That the equipment furnished to complainant would

accommodate the minimum provided for in the tariffs.

Fourth: That it was not responsible for the 12,000 pound
minimum maintained to Leadville by the Colorado & Southern

during the time the shipments involved in this complaint moved.

FINDINGS AND CONCLUSIONS.

It is strenuously contended by defendant that this CRAP in-

volves simply a complaint of discrimination and that such com-

plaint is based solely upon the fact that Denver shippers could

ship via the Colorado & Southern on a 12,000 pound minimum
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whilst complainant was charged on a basis of 21,000 pound mini-
mum. This contention is not sustained.

The complaint distinctly alleges that the minimum charges
were advanced without just cause, and resulted in unjust and
unreasonable charges to the extent that they exceed the minimum
charge at the 12,000 pound fresh meat rate. The complaint also
distinctly alleges discrimination on account of the charges and
minimum maintained by the Colorado & Southern, so the com-
plaint presents a question both of unreasonable charges and dis-
crimination.

We are convinced from the evidence in this case that the rates
when they were originally established by the defendant line from
Pueblo to Leadville were made sufficiently high to take care of
the minimum of 12,000 pounds. The evidence shows that these
rates bear a higher relationship generally to the class rates than
, do the rates on packing house products and fresh meats between
points where a 21,000 pound minimum is established.

The rule is well settled that in considering the reasonableness
of charges on carload shipments, consideration must be given
not only to the rate itself but to the minimum upon which that
rate is applicable. This principle has been repeatedly recognized
by the Interstate Commerce Commission. The following cases
are in point on this question:

Swift & Co. v. T. & P. Railway Co. (88 1. C. C. 610).

This case involved the question of fresh meats and packing
house products. The rates in question had been based upon what
is known as the Texas Scale, which applied upon a lower mini-
mum than generally prevailed in the surrounding territory.
Pursuant to the order of the Director General referred to in the
testimony in this case, the carriers involved in that case ad-
vanced the minimum to 21,000 pounds, and the Commission held
that when the carriers advanced the minimum weight they should
have reduced the rate correspondingly.

In Montague & Co. v. A. T. & S. F. Railway (17 I. C. C. 72),
the Commission, discussing furniture rates, said: "If the mini-
mum is reduced the rate may properly be advanced, and if the
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minimum is increased, the rate should be reduced * * *. It
is not possible, however, to fairly adjust the rate without a

proper adjustment of the minimum."

The same principle is recognized in Kansas City Hay Dealers

Assoc. v. M. P. Railway Co. (14 I. C. C. 603).

In Timmons v. B. C. & A. Railway Co. (55 I. C. C. 495), the

Interstate Commerce Commission says: "The minimum carload

weight is a factor in the carload rate, and in connection with the
rate determines the carload earnings."

The same principle is also recognized in Acme Cement Plaster
Co. v. C. G. W. Railway Co. (18 I. C. C. 19).

It follows from what we have said that when the defendant
advanced the minimum from 12,000 pounds to 21,000 pounds
and made no corresponding reduction in the rate to be chvged, it
very materially increased the carload earnings, for which increase
in carload earnings no justification is shown in the record, and
we find that complainant's contention that such increase in mini-
mum carload earnings was excessive and unreasonable is sus-
tained.

This conclusion is borne out by the fact that when the defend-
ant eventually reduced its minimum to 12.000 pounds, it made
no change in the rates applicable on that minimum, thereby in-
dicating that it recognized that the rates were reasonable when
applied to a 12,000 pound minimum.

It is true, as claimed by defendant, that the advance in the
minimum weight was made pursuant to authority issued by the
Director General of Railroads. This complaint, however, in-
volves only shipments moving after the railroads were returned

to private control and operation. It is also shown that this

order of the Director General made no reference to the rates, so
that the order did not prevent the defendant adjusting the rates
in view of the increased minimum weight. It is also shown that
notwithstanding this order, the minimum of 12,000 pounds was
continued in effect over portions of the lines now operated by this
defendant during the entire period of federal control, so that
this explanation that the advance was compelled by order of the
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Director General cannot be held to excuse excessive charges be-
ing made on the shipments herein involved.

Defendants contended that the minimum of 21,000 pounds is
a reasonable minimum. It was admitted by defendant's witness
Robbins that in fixing minimum weights, consideration must be
given to the size and consuming ability of the communities in-
volved, and this same witness admitted that 21,000 pounds was
not a commercially practicable minithum for Leadville.
The Interstate Commerce Commission in a very recent deci-

sion, Wilson & Co. v. C. & 0. Railway (104 I. C. C. 641), had
under consideration the question of minimums on fresh meats
and packing house products in the territory therein involved,
and we quote the following from that decision:
"In 1916 the carriers proposed changes in the minimum

charges in C. F. A. Territory by increasing the weight factor
from 20,000 to 21,000 pounds. We found these changes not
justified in Peddler Car Minimum, 43 I. C. C. 139. In Cleveland
Provision Co. v. B. & 0. R. R. Co., 50 I. C. C. 612, we found
the C. F. A. basis from Cleveland, Ohio, to points in C. F. A. and
eastern trunk-line territories unreasonable and unduly prejudi-
cial to the extent that it exceeded a minimum charge equivalent
to the revenue on 12,000 pounds of freight at the third class rate
from point of origin to final destination of the car.
"The peddler car rules of the Louisville & Nashville provide

for a minimum weight of 10,000 pounds, and if the aggregate
weight of the articles is less than 10,000 pounds, the deficit is
charged for at the Class B rating or in the absence of such rat-
ing, at the fourth class rate from the point of delivery to the
Louisville & Nashville to the point where the car first breaks
bulk. The Southern maintains a similar rule.
"The rules in western trunk-line territory provide that arti-

cles in peddler ears are subject to a minimum weight of 10,000
pounds, that deficits in weights are to be charged for at fourth
class rates to the break bulk point, and that the minimum charge
must not be less than the revenue accruing on 10,000 pounds of
freight at the fourth class rate from the point of origin to the
final destination of the car. In Rules Governing Shipments of
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Freight in Peddler Cars, 32 I. C. C. 428, we found not justified
certain schedules increasing the minimum weight in western
trunk-line territory to 12,000 pounds.

"In Investigation of Alleged Unreasonable Rates on Meat, 23
I. C. C. 656, we prescribed commodity rates materially lower
than the class rates on fresh meats and packing house products
in peddler ears, subject to a minimum equivalent to the earnings
on 10,000 pounds of fresh meat to the most distant point.

"The loading of peddler cars is dependent upon the consum-
ing ability of the destination territory. The territory served by
the C. & 0., especially the branch lines, is thinly settled and the
limited refrigeration facilities render storage of perishable arti-
cles for extended periods impossible. The average loading from
East St. Louis is not in excess of 13,000 pounds."

The fact that the charges on the shipments herein involved
were in excess of what they would have been if the shipments
had gone to Montrose and Ouray is too significant to be over-
looked in this case.

The evidence concerning operating conditions is convincing
that the charges from Pueblo to Leadville should be materially
lower than the charges from Pueblo to either Montrose or Ouray
instead of higher, as was actually charged in the case of the ship-
ments herein involved.

It is not disputed that the complainant made the shipments
involved and paid the charges thereon, and we find that the
charges so paid were unreasonable and excessive to the extent
that they exceeded charges which would have been collected if
based upon a minimum weight of 12,000 pounds, and that the
complainant has been damaged in the amount of such excess
which is shown in the table below, and is entitled, therefore, to
reparation in the sum of Nineteen Hundred Thirty-six and
95/100 ($1936.95) Dollars, together with interest thereon from
the date of the payment at the rate of 6 per cent per annum until
the reparation is paid.
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Charges Reparation

Car Collected Should Be Due

June 29, 1921 ART-12447 $181.65 $103.80 $ 77.85

July 6, 1921 ART-12825 181.65 103.80 77.85

July 9, 1921 ART-12447 181.65 133.79 47.86

July 16, 1921 MRRX- 2406 181.65 105.10 76.55

July 23. 1921 ART-11791 182.43 104.58 77.85

July 30, 1921 ART-10471 181.65 106.83 74.82

Aug. 6, 1921 ART-11821 181.65 109.85 71.80

Aug. 12, 1921 ART-10764 • 181.65 108.66 72.99

Aug. 20, 1921 ART-13178 181.65 105.67 75.98

Aug. 27, 1921 ART-13376 181.65 127.95 53.70

Sept. 3, 1921 ART-14070 183.22 133.69 49.53

Sept. 10, 1921 ART-10445 181.65 113.60 68.05
Sept. 17, 1921 ART- 8816 181.65 103.80 77.86

Sept. 24, 1921 ART-13329 183.88 114.46 69.42

Oct. 1, 1921 ART-13686 185.64 109.56 76.08

Oct. 8, 1921 ART- 8813 183.13 115.99 67.19

Oct. 15, 1921 ART-10205 182.65 108.77 73.88

Oct. 22, 1921 ART-13606 184.19 106.34 77.85

Oct. 29, 1921 ART-11839 183.83 126.23 57.60

Nov. 5, 1921 ART-10274 184.54 111.38 73.16

Nov. 12, 1921 ART-13632 181.65 116.58 65.07

Nov. 19, 1921 ART-13392 182.31 109.72 72.59

Nov. 26, 1921 ART-12473 184.22 106.37 77.85

Dec. 3, 1921 ART-14095 182.44 104.59 77.85

Dec. 10, 1921 MRRX- 2404 182.82 118.65 64.17

Dec. 17, 1921 ART-13807 185.40 146.92 38.48

Dec. 24, 1921 ART-12573 181.65 116.42 65.23
Dec. 31, 1921 ART-13082 182.47 104.62 77.85

Total $1,936.95

ORDER.

IT IS THEREFORE ORDERED, That The Denver & Rio Grande

Western Railroad Company, Joseph H. Young, Receiver, be, and

is hereby, ordered and directed to pay unto The Nuckolls Pack-

ing Company of Pueblo, Colorado, the sum of Nineteen Hundred

Thirty-six and 95/100 ($1936.95) Dollars, with interest at the

rate of 6 per cent per annum from date of payment of charges

on each shipment to date of payment of the reparation herein

ordered, as reparation for damages sustained by said Nuckolls

Packing Company by reason of discriminatory, unreasonable

and excessive charges maintained and collected by The Denver

& Rio Grande Western Railroad Company, Joseph H. Young,

Receiver, on shipments of packing house products and fresh
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meat, mixed carloads, from Pueblo, Colorado, to Leadville, Colo-
rado, moving between the dates June 29, 1921, and December 31,
1921, inclusive, said reparation to be paid on or before thirty
days from the date of service of this order upon the defendants.
Commissioner Bock dissenting:

I regret that I am impelled to dissent from the opinion of my
colleagues in this case. Op August 17, 1925, the Commission
issued its decision and order awarding complainant reparation
in the sum of $1,936.95 with interest. The majority of the
Commission at that time based their decision on discrimination.
The defendant filed a petition for rehearing, which was
granted, and on February 9, 1926, was reheard. It was stipu-
lated at that time that all testimony and exhibits introduced at
the previous hearing shall be considered as a part of the record
on rehearing.

Prior to June 29, 1919, the minimum weight carloads on pack-
ing house products and fresh meat was 12,000 pounds. As the
result of a blanket order issued by the Director General of Rail-
roads, under date of June 2, 1919, in Rate Advice No. 3129, this
minimum was raised to 21,000 pounds. Complainant asked for

'an order of reparation as to certain shipments specified in the
complaint, which shipments moved between June 29. 1921, and
December 31, 1921.

The only question involved in this case is whether the 21,000
Pound minimum established by the Director General, under
federal control, was unreasonable as to the dates mentioned in
the complaint. No question of discrimination is shown under
the facts adduced at the hearing.

On June 25, 1921, The Colorado and Southern Railroad
Company, a competitor with the defendant between Denver and
Leadville, voluntarily reduced the 21,000 pound minimum. The
defendant, The Denver and Rio Grande Western Railroad, on
February 7, 1922, reduced the minimum of 21,000 pounds to
12,000 pounds, reinstating it to the pre-war basis. It is clear,
therefore, that both carriers voluntarily reduced to the 12,000
pound minimum now in effect.
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The act granting the .21,000 minimum was not the voluntary
act of the railroads but the act of the Director General of Rail-
roads. No complaint whatever was made by the shipper of the
unreasonableness of the minimum of 21,000 pounds, until June
9, 1923, over one year after the defendant had voluntarily re-
duced this minimum. There is no evidence in the record that
the shipper at any time, prior to the filing of this complaint,
Made application to the defendant railroad for a reduction of
the minimum or a claim that it was unreasonable. As stated
above, the minimum was reduced voluntarily by the defendant
railroad a year prior to the filing of this complaint.

Section 208 (a) of the Transportation Act of February 28,
1920, provides:

"All * * * classifications, regulations and practices in
anywise changing, affecting or determining, any part or the
aggregate of rates * * * which on February 29, 1920, are
in effect * * * shall continue in force and effect until there-
after changed by State or federal authority, respectively, or pur-
suant to authority of law."

Congress in the above Section 208 provided that all rates,
classifications and regulations in anywise affecting any part of
any rates which on February 29, 1920, are in effect shall con-
tinue in force and effect until thereafter changed by State or
federal authority. While in my opinion this is not a limitation
upon the power of this Commission to authorize reparation on
intrastate shipments moving at the times alleged in the com-
plaint, nevertheless this minimum was in effect on February 29,
1920, and except for very good, substantial reasons, no repara-
tion should be allowed. Considering all the facts and circum-
stances surrounding this minimum, I do not find sufficient evi-
dence in the record to conclude that the 21,000 pound minimum
was not reasonable at the times in question.

Foster Lumber Company v. A. T. & S. F. Ry., et at.,
15 I. C. C. 56.

Another reason why there should be no reparation granted in

this case is that such action would be contrary to General Order
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No. 18 of The Public Utilities Commission of the State of Colo-
rado. That part of General Order No. 18 which, in my opinion,
is a full answer in support of a denial of any reparation in this
case is as follows:

"Reparation will not be awarded on the formal or special
docket in any case where the utility has reduced a rate simply
in order to meet the lower rate of a competitor. Any other
course of action not only deprives the competitor of the natural
benefit of its lower rate, but tends to destroy the inducements
for making a lower rate. Moreover, any other course of action
is demoralizing, in that it enables the utility, before its own lower
rate has become effective, to assure shippers or consumers that
they may take advantage of the service rendered by that utility
notwithstanding its higher rate and afterwards secure reparation
on the basis of the lower rate of its competitor. Where there is
a difference of rates between two utilities the shippers and con- .
sumers must understand that they may get the benefit of the
lower rate only by obtaining the service from the utility pub-
lishing the lower rate."

The record is absolutely dear in this case that the reduction
of the minimum of 12,000 pounds by defendant railroad was
voluntarily, without solicitation on the part of the complainant,
and that the defendant railroad reduced the minimum in order
to meet the lower rate of their competitor, The Colorado and
Southern Railway Company.

It is my opinion, therefore, no reparation should be awarded
and the complaint should be denied.

PUEBLO ICE CREAM COMPANY, et at.,
V.

AMERICAN RAILWAY EXPRESS COMPANY.

& S. Docket No. 84. Decision No. 1063.]

Rates—Ice cream, bread, fruit, empties.
Proposed increases in express rates on ice cream, bread and

fruit found justified; the proposed increase of returned ice cream

diMIL
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empties found not justified, and schedule containing same ordered
canceled.

[November 16, 19261

STATEMENT.

By the Commission: By schedules filed to become effective

November 15, 1926, the American Railway Express Company,

respondent, proposes to increase its rates for intrastate trans-

portation on ice cream, bread, returned ice cream empties and

fruit. Upon protest of the Pueblo Ice Cream Company, Polar

Ice Cream and Supply Company and Standard Bakeries Cor-

poration, by R. L. Ellis, Traffic Representative of Protestants,

located at Pueblo, Colorado, the schedules were suspended until

the 13th day of March, 1927.

Respondent's primary object in proposing the increases is to

remedy the present chaotic condition of commodity rates intra-

state in Colorado growing out of the several class rate adjust-

ments since 1914. While the present commodity tariff has been

in need of some revision for several years past, the matter did

not become complicated until the sharp reduction of class rates

effective March 1, 1925, following the orders and findings of the

Interstate Commerce Commission in Docket No. 13930, which

was cooperated in by several State Commissions. In authorizing

the Docket No. 13930, class rates for intrastate application in

Colorado, this Commission provided that existing exceptions to

classification number twenty-nine and existing State commodity

rates lower than second class rates be continued without change

until conference could be had to consider necessary changes to

conform to the new tariffs.

In order to continue the then existing commodity rates with-

out change, it was necessary temporarily to retain the old class

rate tariffs (which the new tariffs of March 1, 1925, superseded)

for the sole purpose of determining rates on bread and ice cream

under Section 8 of Local Tariff No. 105 Colo. P. U. C. No. 33,

at the same time providing that if the second class rates in the

new block tariffs produced a lower rate than the Section 8 rate
under the old block tariffs, such lower rate would apply. This,
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of course, resulted in a quite complicated tariff and rate condi-
tion until a new tariff could be prepared.

In order to determine which commodity rates in Colo. P. U.
C. No. 33 were higher than the new second class rates, and which
rates were being actively used, Colorado representatives of the
express company made an exhaustive check of the traffic between
points named in the tariff, as well as a comparison of the old and
new rates, and conferences were had with this Commission after
the results of this check were studied for the purpose of dis-
cussing a remedy for this chaotic commodity rate situation.

It was found that upon the bread and ice cream rates in Sec-
tion 8, in most instances the second class rates, effective March 1,
1925, were lower than the rates in that section, and that the
lower second class rates had been enjoyed by bread and ice cream
shipments since March 1, 1925, and that where the new second
class rates were a few cents higher than the scale in Section 8,
that shipments of bread could move under the minimum charge
of 27 cents at the new second class rate as well as at the Section
8 rate, and that in very few instances did Section 8 provide a
lower actual charge than would result if the new second class
rates were to apply to all shipments.

In order to bring ice cream shipments in Colorado to the same
rate basis as applies interstate and intrastate in all other Moun-
tain-Pacific States, it was necessary to cancel the estimated
weights on ice cream shipments and be handled in accordance
to classification. The regular classification weight basis for ice
cream shipments has recently been found to be proper after test-
ing weights throughout the country (107 I. C. C. 267) and ice
cream shippers generally agree that the billing weight for both
interstate and intrastate traffic should be the same. The sharp
reductions in class rates in Colorado, effective March 1, 1925, as
well as the adjustments referred to in the preceding paragraph,
largely effect the increases resulting from the cancellation of
these preferential weights. For example, the Pueblo to Lamar
situation is as follows:

ANL
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Present Bill-

Rate

(Section 8)

ing Weight

(Colo. Present

Nov. 15,

1926

Nov. 15,
1926

Nov. 15,

1926

P. U. C. 89) Charge Rate Weight Charge

$1.24 100 lbs. $1.24 $1.16 115 lbs. $1.33

As an example of the March 1, 1925, rate reduction and the

restoration of the classification weight basis, the Pueblo-Salida

situation is typical and is as follows:

Colo. P. U. C. Charge Classifica-

Section 8 89 Billing Prior to 3-1-25 tion Billing 11-15-26

Rate Weight 3-1-25 Rate Weight Charge

$1.36 100 lbs. $1.36 $1.16 115 lbs. $1.33

The increase in fruit rates for the intrastate haul from points

in Group 2, Section 3, to points in Group A, also represents a

sharp reduction for the interstate haul from the same points and

inasmuch as the interstate rate is the logical route for perishable

traffic from the Durango district (Group 2) to Group A points,

the actual result is a reduction rather than an increase. For ex-

ample, the present intrastate rate on fruits from Durango to

Denver via Dolores, Ridgway and Montrose under the present

tariff is $1.25, while the present interstate rate via Alamosa is

$2.32. Under the proposed new tariff which is also being filed

with the Interstate Commerce Commission the rate via either

route will be $1.50. The interstate route is 24 hours faster than

the intrastate route and, as heretofore stated, is the only logical

route. The interstate rate situation from the Durango and Farm-

ington districts has also been held in abeyance awaiting this re-

alignment of the Colorado intrastate rates, and it is now hoped

to have that situation properly adjusted before the next ship-

ping season.

We find that the suspended schedules, with the exception of

returned ice cream empties, have been justified. An order will

be entered vacating our order of suspension and discontinuing

this proceeding.

ORDER.

IT APPEARING, That, by an order dated November 5, 1926, the

Commission entered upon a hearing concerning the lawfulness of

the rates, charges, regulations and practices stated in the sched-
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ules enumerated and described in said order, and suspended the
operation of said schedules until March 13, 1927;

IT FURTHER APPEARING, That a full investigation of the mat-
ters and things involved has been had, on the date hereof, has
made and filed a report containing its findings of fact and con-
clusions thereon, which said report is hereby referred to and
made a part hereof, and has found that respondents have justi-
fied the schedules under suspension, except upon returned ice
cream empties;

IT Is ORDERED, That the order heretofore entered in this pro-
ceeding, suspending the operation of said schedules, be, and it is
hereby, vacated and set aside as of November 16, 1926; and,
IT Is FURTHER ORDERED, That the respondents herein be, and

they are hereby, notified and required to cancel said schedule
upon returned ice cream empties upon notice to this Commission
and to the general public by not less than one day's filing and
posting in the manner prescribed in Section 15 of the Public
Utilities Act of the State of Colorado, and that this proceeding
be discontinued.

RE THE COLORADO MOTOR WAY, INC.

[Application No. 631. Decision No. 1064.]

Certificates of convenience and necessity—Transfer—Issue—Public
convenience and necessity of operation.

In an application to transfer a certificate of public conven-
ience and necessity, the question of public convenience is not
in issue, and an objection to the transfer based on the lack
thereof is a collateral attack.

[November 23, 1926.]

Appearances: Hodges, Wilson & Rogers, Denver, Colorado,
for the Applicant; Herbert M. Baker, Esq., Greeley, Colorado,
for Interstate Bus Lines, Inc.; Edward Knowles, Esq., Denver,
Colorado, for Union Pacific Railroad Company; F. 0. Reed, Esq.,

Denver, Colorado, for the American Railway Express Company.

mg_
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STATEMENT.

By the Commission: On March 23, 1926, the Colorado Motor

Way, Inc., applicant herein, filed its application for authoriza-

tion to assign, transfer and convey all that portion of its certifi-

cate of public convenience and necessity which authorizes it to

operate busses between the city of Greeley and the town of Nunn,

in Weld County, Colorado, to the Interstate Bus Lines, Inc.

On April 7, 1926, the Union Pacific Railroad Company filed

an answer in which it is alleged, among other things, that the

applicant, Colorado Motor Way, Inc., has found that the pub-

lie convenience and necessity in the territory between Greeley,

Colorado, and the State line north does not require the operation

of passenger motor busses, and that such operation is unprofit-

able; that the passenger and small package traffic in the terri-

tory between Greeley, Colorado, and Nunn, Colorado, is being

adequately, fully, conveniently, reasonably and efficiently served

by the Union Pacific Railroad Company, and that, therefore,

there is no need for bus service and the certificate of public con-

venience and necessity issued to the Colorado Motor Way, Inc.,

should be terminated and surrendered, and its sale, transfer

and conveyance should not be. approved.

On April 10, 1926, applicant filed a demurrer to the answer

of the Union Pacific Railroad Company, in which it is alleged

that the said answer sets forth no facts showing, or tending to

show, that the applicant's application should be denied. This

demurrer was set down for hearing and argument on April 19,

1926, at 2:00 o'clock P. M. at the Hearing Room of the Commis-

sion, 305 State Office Building, Denver, Colorado, at which time

counsel for all parties were given an opportunity to present ar-

guments thereon.

The answer of the Union Pacific Railroad Company places in

issue the question of public convenience and necessity for motor

bus operation between Greeley and Nunn. Colorado. In other

words, in an application for authority to transfer a certificate

of public convenience and necessity, the Union Pacific Railroad

Company opposes such a transfer on the ground that the public
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convenience and necessity does not require bus operation between
the city and town in question. To this the applicant demurs, and
the reason which it advances is that the public convenience and
necessity of a motor operation theretofore authorized by the
Commission is not an issue in an application asking for the trans-
fer of such a certificate but is, in fact, an attempt to cancel and
revoke the certificate itself.
In addition to the oral argument had on this matter, briefs

were presented by the parties herein, setting forth the various
contentions. No authority is cited which is directly in point.
The original certificate to the Colorado Motor Way, Inc., a

part of which the Commission is now asked to transfer, was
issued after full hearing on September 15, 1923. The Commis-
sion gave considerable time and attention to this case, and
reached the opinion that the public convenience and necessity
did require motor bus operation between Greeley and Nunn,
Colorado. The matter now before the Commission is an appli-
cation by the Colorado Motor Way, Inc., seeking to assign to the
Interstate Bus Lines, Inc., that portion of its certificate. The
answer of the Union Pacific Railroad Company, in our opinion,
constitutes a collateral attack upon a certificate already issued.
We, therefore, conclude that the question of public convenience
and necessity, as it relates to the service offered to the public
authorized in the original certificate, is not a proper issue in
an application to transfer a certificate of public convenience and
necessity. There are other methods suggested in the Public Util-
ities Act in which the public convenience and necessity, as re-
lated to the service to the public, may be directly attacked. An
application to revoke the certificate on the ground that the
public convenience and necessity does not further require a par-
ticular service would seem to be the most direct way to raise the
issue which the Union Pacific Railroad Company is attempting
to raise in this application. For this reason, the Commission
is of the opinion that the demurrer herein to the answer filed
by the Union Pacific Railroad Company should be sustained.
Some contention was made by the Union Pacific Railroad Com-

pany that the original judgment or finding of the Commission
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upon which the certificate now attempted to be transferred is

based was not supported by evidence and that, therefore, this

Commission should not allow a transfer of the certificate. No

such question of fact is raised in the answer by the Union Pacific

Railroad Company; hence there is no necessity of passing on the

same at this time.

ORDER.

IT Is THEREFORE ORDERED, That the demurrer of the Colorado

Motor Way, Inc., to the answer of the Union Pacific Railroad

Company be, and the same is hereby, sustained.

IT Is FURTHER ORDERFD, That the Union Pacific Railroad Com-

pany shall have ten days from the date of this order to file an

amended answer if it so desires.

RE MISSOURI PACIFIC RAILROAD COMPANY.

[I. & S. Docket No. 81. Decision No. 1081.1

Rates—Milk—Baggage car service.

Proposed rates for baggage car with service held too high,
and others prescribed.

[January 6, 1927.1

Appearances: T. H. Devine and Ted C. Storer, of Pueblo,

Colorado, and W. H. Bissland, of St. Louis, Missouri, for the

Missouri Pacific Railroad Company; T. S. Wood, of Denver,

Colorado, for the Public Utilities Commission of the State of

Colorado.

STATEMENT.

By the Commission: This cause is before the Commission as

a result of a schedule filed September 3, 1926, to become effective

October 7, 1926, by the Missouri Pacific Railroad Company,

wherein it proposes to handle the milk and cream traffic on its

line between points in Colorado in baggage car service at the

now existing basis of express rates, representing an increase over

the present baggage car rates now on file with the Commission.
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This schedule was suspended by the Commission, by an order
dated October 1, 1926, upon its own motion until December 30,
1926, and the case set down for hearing December 29, 1926, at
the Hearing Room of the Commission, 305 State Office Building,
Denver, Colorado, at 10:00 o'clock A. M. The effective date of
the schedules was voluntarily postponed by respondent until
January 29, 1927, unless otherwise ordered by this Commission.
The evidence submitted by the defendant shows the traffic in-
volved at the present time to be on an average of less than three
cans per day. The proposed rates are the same rates as the
shippers have been paying the express company for an identical
service, and no hardship will be extended on account of the
Missouri Pacific handling this traffic rather than the express
company. The proposed schedule is broader in scope than that
enjoyed by the shippers under the present schedule on file with
the Commission, and at the same rates which they have been
accustomed to paying. Originally the rates in express and bag-
gage service were practically identical; some changes, however,
were made in express rates that were not equalized in the sched-
ules covering service in baggage cars. The respondent contends
that the Missouri Pacific Railroad should enjoy the same basis of
rates as those applying via the Denver and Salt Lake Railroad,
comparing only the distance of miles operated by the Missouri
Pacific as against that of the Denver and Salt Lake Railroad.

The Commission, through its rate expert, submitted an ex-
hibit, known as Exhibit No. 1, showing the milk and cream rates
in effect at the present time in baggage car service via Chicago,
Burlington & Quincy Railroad, Chicago, Rock Island and Pacific
Railway, Colorado and So;Ahern Railway and Union Pacific
Railroad which were all on a parity, and the Denver and Rio
Grande Western Railroad, which was about on the same basis;
also another exhibit, known as Exhibit No. 2, showing the pres-
ent schedule of rates in effect and the proposed schedule, which
for a distance of 100 miles represents a 41.9 per cent increase
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and 14.5 per cent increase over the Chicago, Burlington &

Quincy, Chicago, Rock Island and Pacific, Colorado and South-

ern and Union Pacific baggage car rates.

The record does not disclose, other than the mileage, any defi-

nite comparison as to operating conditions between the Missouri

Pacific Railroad and Denver and Salt Lake Railroad, which the

Commission, of its own knowledge, does not consider a fair com-

parison. The Denver and Salt Lake Railroad traverses a very

mountainous country, with heavy grades and some of the most

adverse conditions to combat of any railroad in the country.

while the Missouri Pacific traverses a comparatively level coun-

try with no heavy grades or mountains to contend with. Re-

spondent states that the rates in express and baggage service

were practically identical. Some changes, however, were made

in express rates that were not equalized in the schedules cover-

ing service in baggage cars. The carriers' tariffs do not bear

this out, the Chicago, Burlington & Quincy tariff becoming effec-

tive October 1, 1922; Chicago, Rock Island and Pacific February

1, 1926; Colorado and Southern December 1, 1925, and Union

Pacific January 1, 1925. From the range of the effective dates

of these various tariffs it would indicate that the carriers recog-

nize the fact that milk and cream rates in baggage service should

be on a somewhat lower basis than when carried in express serv-

ice. It is a well-known fact that revenues derived from express

shipments are divided upon an agreed percentage or division

between the express company and the carrier over whose line the

service is performed. While the gross revenue derived by the

lower baggage car rates is less, in reality it means a greater re-

turn to the carrier, as there is no division to be taken care of.

Upon the record, we find that the proposed schedule of the

Missouri Pacific Railroad is unreasonably high and the present

schedule is unreasonably low as compared with other lines oper-

ating in the State of Colorado, and that a reasonable schedule

for the future will be as follows:
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Per Per Per Per Per Per
Distance in 5- 8- 10- Distance in 5- 8- 10-
Miles— Gal. Gal. Gal. Miles— Gal. Gal. Gal.
From Can Can Can From Can Can Can

Cents Cents Cents Cents Cents Cents
1 to 25 17% 2234 25 131 to 145 .29 37% 41%
26 to 30 19 24 2634 146 to 160 .30 39 42%
31 to 35 .19 25 2734 161 to 175 .30 39 44
36 to 40 .20 2634 29 176 to 190 .31% 40 45
41 to 45 .2134 27% 30 191 to 205 .3234 41% 46%
46 to 50 .2134 27% 31% 206 to 220 .34 42% 47%
51 to 60 .22%- 29 3234 221 to 235 .34 44 49
61 to 70 .24 30 34 236 to 250 35 45 50
71 to 80 25 3134 35 251 to 265 3634 4634 5134
81 to 90 .25 32% 3634 266 to 280 .361,4 4734 5234
91 to 100 2634 34 37% 281 to 295 3734 49 54

101 to 115 27% 35 39 296 to 310 .39 50 55
116 to 130 27% 3634 40

ORDER.

IT Is THEREFORE ORDERED, That the Missouri Pacific Railroad
Company be, and it is hereby, notified and required to cancel
said schedule on or before January 15, 1927, upon notice to this
Commission and to the general public by not less than one day's
filing and posting in the manner prescribed in Section 16 of the
Public Utilties Act.

IT Is FURTHER ORDERED, That said Missouri Pacific Railroad
Company be, and it is hereby, notified and required to establish
on or before January 15, 1927, upon notice to this Commission

and to the general public by not less than one day's filing and
posting in the manner prescribed in Section 16 of the Public
Utilities Act, and thereafter to maintain and apply to the trans-
portation of milk, cream, buttermilk, skim milk, condensed milk

and butter fat in ordinary milk cans between points on its line
in the State of Colorado, rates which shall not exceed the dis-

tance scale of reasonable rates set forth in the aforesaid state-
ment.

Jr Is FURTHER ORDERED, That this proceeding be discontinued.
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RE BERT GREEN, et al.

[Application No. 681. Case No. 286. Decision No. 1088.[

Certificates of convenience and necessity—Transfer without Commis-

sion authority.

Transferee of motor vehicle certificate was criticized for tak-
ing over the operation before authority was granted by the Com-
mission and conducting the same without a tariff.

[January 13, 1927.1

Appearances: A. P. Anderson, Esq., Denver, Colorado, for

The Over-Land Motor Express Company; Charles D. Bromley,
Esq., Boulder, Colorado, for the applicants and The Miller Trans-

fer Company.

STATEMENT.

By the Commiasion: On May 29, 1926, Bert Green, Elizabeth

Green, J. Earl Green and Helen Green, a co-partnership, known

as The Green Transfer Company, and Jesse Miller, operating

under the name of The Miller Transfer Company, filed their

application with this Commission to transfer a certificate of pub-

lic convenience and necessity to operate a motor truck line be-

tween Boulder and Denver, granted to the Greens on. August

28, 1919, to Jesse Miller.

On June 15, 1926, The Colorado and Southern Railway Com-

pany filed an answer and protest against the proposed transfer.

On September 9, 1926, The Over-Land Motor Express Company,

holding a certificate of public convenience and necessity from

this Commission to operate a motor truck line between Boulder

and Denver, filed an answer and protest to the application.

On July 21, 1925, The Over-Land Motor Express Company

filed a complaint against The Green Transfer Company, desig-

nated as Case No. 286, in which it sought the revocation of the

certificate issued to the Greens. An answer was filed to this

complaint by Jesse Miller on August 4, 1925. Subsequently a

supplemental complaint was filed by The Over-Land Motor Ex-

press Company.

Application No. 681 and Case No. 286 were set for hearing

September 21, 1926, at the Hearing Room of the Commission,
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State Office Building, Denver, Colorado. Testimony was received

in support of and in opposition to Application No. 681, and it
was stipulated by the parties that the record made in Applica-
tion No. 681 should be considered as the record in Case No. 286.

It appears from the evidence that this Commission granted a

certificate of public convenience and necessity to operate a motor

vehicle carrier truck line to The Green Transfer Company on

August 28, 1919. This operation by The Green Transfer Com-

pany continued until about July 1, 1922, when The Green Trans-

fer Company made an assignment and conveyance of its truck

operation to Jesse Miller. Thereupon Jesse Miller, doing busi-

ness under the name of The Miller Transfer Company, continued
to operate this truck line, and has so continued to date. The
evidence further shows that Miller paid the Greens $1,000 for
the purchase of this truck line; that Miller relied upon his at-
torney to properly transfer this business to him; that Miller
did not know that it was necessary to have this Commission au-
thorize the transfer of the certificate until he was contested on
or about July 1, 1925; that after learning it was necesssry to
obtain the authorization of this Commission he filed an applica-
tion on August 4, 1925, authorizing its transfer. A hearing was
had on this application, and on May 13, 1926, this Commission
denied the same on the ground that the purchaser of a motor
freight line is not the proper person to file an application for an
Assignment of the certificate, and that the better practice is that
a joint petition of seller and purchaser be filed. (In re Jesse
Miller, P. U. R. 1926-D, 501.) Evidence was also introduced
showing that Miller has sufficient equipment and that his service

is of sufficient dependability, and that he is personally qualified

to properly conduct the operation sought to be transferred to
him in this proceeding.

The Over-Land Motor Express Company introduced testimony

to the effect that a proper transfer was not obtained from The
Green Transfer Company; that Miller knew it was unlawful

to operate without a certificate of public convenience and neces-

sity but did not apply to this Commission; that he is not per-
sonally fit to operate the system originally granted to The Green
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Transfer Company, mainly claiming that he was cutting rates

below his tariff on file with this Commission. Miller testified that

he did not have a tariff on file until his attention was called to

it some time about July 1, 1925, and had no knowledge that he

was required to file such a tariff and to operate as a common

carrier under such tariff.

The Commission is inclined to the view that Miller, in July,

1922, when he purchased the motor operation, was not familiar

with the requirements of the Public Utilities Act; that he re-

mained in ignorance of the same until this contest was started.

The Commission, therefore, feels that under all the facts and

circumstances, the transfer from the Greens to Miller should be

authorized. In doing so the Commission wants it understood

that it is not entirely satisfied with Miller's conduct in not fol-

lowing his tariffs and in regard to cutting his rates. While we

feel that notwithstanding this situation the transfer of the cer-

tificate to him should be allowed, yet we want it expressly un-

derstood that if in the future he should indulge in any rate

cutting in violation of his tariffs and the rules and regulations

of this Commission, the record in these proceedings now before

us will be taken into consideration, with any additional testimony,

in ascertaining whether or not he is guilty of such violations.

The Commission, after a careful consideration of all the facts

and circumstances, finds that the public convenience and neces-

sity requires the transfer of the certificate of public convenience

and necessity granted to The Green Transfer Company on Au-

gust 28, 1919, to Jesse Miller, doing business as The Miller Trans-

fer Company.

From the foregoing it follows that an order will be entered

dismissing the complaint of The Over-Land Motor Express Com-

pany in Case No. 286.

ORDER.

Jr IS THEREFORE ORDERED, That the public convenience and

necessity requires the transfer of the certificate of public con-

venience and necessity granted to The Green Transfer Company

on August 28, 1919, to Jesse Miller, doing business as The Miller

2
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Transfer Company, and this order shall be taken, deemed and
held to be an authorization for such transfer.
IT IS FURTHER ORDERED, That the complaint in Case No. 286

be, and the same is hereby, dismissed.

RE C. A. FOSTER.

[Application No. 674. Decision No. 1090.]

Certificates of convenience and necessity—Great care in granting.
1. Great care should always be exercised in granting certifi-

cates of public convenience and necessity.

Certificates of convenience and necessity—Interests of public—certifi-
cate holder and applicant.

2. In determining the question of public convenience and
necessity the interests of the public are of paramount importance
and those of the certificate holder and the applicant are secon-
dary and subordinate.

Certificates of convenience and necessity—Needed service alone not
profitable—Effect—Anthorizing other service.

3. Where public convenience and necessity requires a motor
vehicle service for transportation of milk from farms, and such
business alone would not be profitable, authority was granted to
haul general freight also.

[January 24, 1927.]

Appearances: Edward T. Fiske, Esq., Denver, Colorado, for
applicant; Quaintance & Quaintance, Denver, Colorado, for M.
F. Thomas.

STATEMENT.

By the Commission: On May 27, 1926, C. A. Foster, doing
business under the name of The Foster Truck Lines, ffied his
application with this Commission for a certificate of public con-
venience and necessity to operate auto trucks for the transpor-
tation of freight in both directions between Denver, Morrison
and Indian Hills and intermediate points. This case was set
down for hearing and was heard by the Commission at its Hear-
ing Room, 305 State Office Building, Denver, Colorado, Monday,
August 30, 1926, at 10:00 o'clock A. M.
No protests to this application were filed with the Commis-

23
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Until Mr. Foster started in 1919, tip to the present, there has
been no regular truck ope,ration for the people of lndian.YIills,
a small town about five miles distant from Alorrison, except that
furnished by this applicant. To this place he makes about four

9t,
trips weekly. He has no regular schedule, but goes whenever
there is any freight to be hauled into or out of the village. Tn
1918 Mr. Foster was Kigaged in driving a freight triteli betwct;Pn
Denver and Morrision for a Mr. Gates. lit duly, 1919, *Tr
Foster started in the trucking business for himself between Den-
ver, Morrison and Indian. Hills and lia,s been engaged in this
pursuit up to the present tiluo.

Probably the most important truckling operation performed by
any trucking concern in. the -Morrison distri,et is that rendered by
this applicant in the.hauling-of mint illisseriOlcolis very news:-
sary and important from the fact 'that, it ifirmishesi a reliable
transportation facility for the fanners' milk and at the same
time makes available about two , tons .daily of fresh milk for the
people of Denver that would hot be possible except for the serv-
ice performed bythis applicant. This milk is gathered from
Morrison..soutlLabout three miles and, contiguous only to a very
poor dirt highway, that is almost' inapessablei in inclement
weather. He serves twelve farinernand.in this operation does
not reacih:the paved highway' until heiti silt miles distant front
Morrison.. iWhile :the. Commission believes this operation 'eland*
taranseeininiin isnpsitanCe other• operations ,under. consideration,
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still, in view of this fact, the protestant, Mr. Thomas, says, on

page 36 of the record:

"Question: You heard Mr. Foster testify that the cream

route itself would not pay the expense of taking care of the

route? Answer: Yes, sir.

"Q. Would ou be willing, Mr. Thomas, in the event Mr. Foster

is not allowed the regular freight route (meaning freight hauls

to and from Morrison) and is only allowed the cream route, and

he finds it impossible to continue, would you take care of the

cream route? A. If compelled to I would.

"Q. In ease the Commission would not order you to, you

would not take care of it then? A. No.

"Q. Do you think Mr. Foster's cream route through there is

a public convenience and necessity? A. I do."

A resume of the testimony taken in this case shows that besides

the applicant, three business men of Morrison, namely, Chas. E.

Pienz, engaged in general merchandising; Jack Snyder, pharma-

cist, and Paul T. Kingsbury, a grocer, all testified that the oper-

ation of the applicant was a public convenience and necessity to

the Morrison merchants. Snyder testified it was necessary to

have two truck lines into Morrison, and that Thomas refused to

haul him ice except during the 1926 season, that for all the

previous years his only source of supply for ice or ice cream was

by and through the Foster truck line.

From the testimony adduced in this ease it is perfectly clear

that applicant Foster has been serving the people of Denver,

Morrison, Indian Hills and the farmers along this route for sev-

eral years with the utmost satisfaction to his patrons and with

profit to himself during both the winter and summer months,

and the Commission finds it would be inimical to the public in-

terest to deny or limit the said Foster the certificate he seeks.

The testimony further shows that the hauling of milk alone

would not be profitable, and also that in order to haul the milk

and make his operation profitable, the applicant must have a

back haul, Denver to Morrison; that if he were not allowed to

haul freight into and from Morrison he would be unable to take

care of the milk route. The testimony also showed that the haul-

Mr
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age of milk to Denver and a back haul from Denver to Indian
Hills, without the Morrison haul, would also be a losing propo-
sition.

Great care should always be exercised in granting certificates
of public convenience and necessity, remembering that the in-
terests of the public served are of paramount importance, and
that of the interest of either a party having a certificate, or one
seeking such is, and must be, secondary and subordinate to the
interests and well-being of the people to be served.

Agriculture and its allied branches are the foundations upon
which the superstructure of our civilization is largely erected,
and furnish the dynamics around which the business, industries,
activities and weal of civilized society revolve.

The twelve farmers served by this applicant in picking up
their milk and delivering same to Denver, and then returning the
empty containers, is performing a highly meritorious and neces-
sary public service. In view of the evidence that this applicant
could not operate at a profit if denied the privilege of serving
Morrison, it follows that the twelve dairymen would naturally
have to haul their own product to market or go out of the dairy
business. That such a condition should be brought about, it
would seem that a goodly portion of the public whom the appli-
cant serves would be denied the haulage they are so justly en-
titled, in order that a single individual, having a certificate,
might increase his profits. There is no evidence in the record
that shows that M. F. Thomas, the holder of the certificate, is
operating at a loss, and consequently there is no justification for

a denial of the certificate asked for, and to do so would in effect
be throwing away the substance for the shadow.

After a thorough examination and study of the record in this

case the Commission finds from the evidence adduced that the
future public convenience and necessity requires, and will re-

quire in the future, the operation of The Foster Truck Lines for

the transportation of freight by means of auto trucks, in both
directions, between the City and County of Denver, the town of

Morrison, the town of Indian Hills, all in Colorado, and to and
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frotai the irr district south and, Contiguous !to the (town -of

soiHi alLintenmOd i ate points., -

. . ORDER.
:19,ta9iti t-199 1.4(1inn1l; (11 •

That the future public 4!onven-

kire.,m4i4NF#Mx,rifilAuf; ikra),,o,y ill require the motor vehicle

jq, general freight and dairy

Elpiingf1gna,iness under the name of The

Foster Truck lines, bt.ween the city and County of Denver.097-19,!: !„ .0( .„(109q 9m. 10 'NI • •
and the towns of Morrison and Indian and from and to

or adjacimt to the
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tion of met•chandise and freight #02:4 Denver and Indian Hills
but not between any intermediate points, I concur with the
majority finding. •.1

On Ma' 1, '1920,1W-COmMisSio1 granted aWitificate to IC
F. Thomas, protestant herein, to operate a motor vehicle system
for the transportation of freight betweer Denver and Morrison,
Colorado,. This operation has continued,ever since and no in
plaint has ever been made to this Comitission of the serviee or
the rates. In fact, the undisputed evidence shows that the serv-
ice has been generally satisfactory. Under such circumstances
before the applicantshould,receive.a 'certificate .for tho tgaaispop-
tation of merchandise and freight over the sameirottteVilnIed

to Thomas, it is incumbent upon him to show affirmatively that
the public convenience and necessity requires two operations.
No such showing is wade in the record. In fact, the tuulisputeti
testimony is that one operation can take care of all the business
between Morrison and Denver. The applicant himself testified
that one truck could handle all of the business. The evidence is
further undisputed that,Alr. Thomas has sufricient,NuiromOrto

take care of all this business. Mr. Thomas state& that if the
Commission so orders he will also take care of the milli and
.effpgbusiness from the vicinity of Morrison.'''>o'

The mere conclusions of the applicant based rtroll no-Estate-
meat whatever of his earnings or operations. that he cannot
profitably take care of the milk and cream business unless he
receives a. certificate for merchandise and freight from Denver
to Morison., is not controlling. If, after ,gr. Thatafta,had been
Ordered t6 take care of the milk and cream •latriintieg,triAll the
vicinity of Morrison and refused to do so, or had.riOtViliell'care

of it properly, then such a situation may become material if
Ited upon facts and not Thisre ettileltiMota

For these reasons I am of the Opitlion that a certificate of pub=

lie coil venience and necessity to transport merchandise AM

freight between Morrison and Denver to the applicant shodi
IT io ,obicro1o7 ,1910

.0brrioloD .19V119(.1 .'1,9?.10(E TI9ITIOVITOM V.ffB(TMO') 'T.fiveinST

iT .aortT :vtocitito9 1isoiliilriiivtinroariqtra flftli 1,WiTqa 9rIT

-.1111••
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RE CHAMPA 3 AUTO LIVERY COMPANY.

[Application No. 545. Decision No. 1106.]

Certificates of convenience and necessity—Question for decision in

passing upon application.

1. Question to be determined in passing upon application

for certificate of convenience and necessity stated.

Certificates of convenience and necessity—Finding of convenience and

necessity.

2. A finding of public convenience and necessity must be

made before a certificate of convenience and necessity may be

issued.

Monopoly and competition—Retention of competition—Requirements

of public—Experience.

3. Competition situation already existing will have to be

retained, in a measure, until Commission can obtain more knowl-

edge of requirements of public, and develop a policy.

Certificates of convenience and necessity—Scope--Limited equipment

—Competition.

4. Where sightseeing motor vehicle applicant has only two

or three automobiles, his certificate should limit his operations

"to such routes as can stand considerable competitive business."

Certificates of convenience and necessity—Requirements of public.

5. In passing upon an application for a certificate of con-

venience and necessity, the requirements of the public must be

taken into consideration.

Certificates of convenience and necessity—Conservation of dependable

schedule service.
6. In granting certificates of convenience and necessity, the

general policy, "as expressed by legislative enactment, must, of

necessity, be directed to conserve existing, satisfactory, depend-

able scheduled transportation facilities to such an extent that

their future will not be financially impaired."

In issuing certificates to various motor vehicle sightseeing

operators, the equipment to be used was required not to exceed

that then in use.

[February 28, 1927.1

Appearances: Philip Hornbein, Esq., Denver, Colorado, for

applicant; D. Edgar Wilson, Esq., Denver, Colorado, for The

Rocky Mountain Parks Transportation Company, The Rocky

Mountain Motor Company and the Denver Cab Company; j. Q.

Dier, Esq., Denver, Colorado, for The Colorado and Southern

Railway Company; Montgomery Dorsey, Esq., Denver, Colorado,

for The Denver and Intermountain Railroad Company; Thos. R.

•
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Woodrow, Esq., Denver, Colorado, for The Denver and Rio
Grande Western Railroad Company and The Denver-Colorado
Springs-Pueblo Motor Way, Inc.

STATEMENT.

By the Commission: On April 21, 1926, The Champa 3 Auto
Livery Company, a corporation organized under the laws of the
State of Colorado, filed with the Commission its application for
a certificate of public convenience and necessity to operate a
motor transportation system for the transportation of passengers
over six routes and between certain designated points fully set
forth in the application.

It is alleged, among other facts, in said application that the
principal part of applicant's business consists in the transporta-
tion of tourists and sightseers by means of automobiles or motor
cars, in and to the mountain parks and other places of attraction
in the State of Colorado; that applicant has been engaged in such
business for a period of approximately twelve years, and that, in
making this application, it does not intend to waive any rights
that it may have to operate and carry on its said business without
procuring a certificate of public convenience and necessity; that
the applicant believes that under the statute in such ease made
and provided it is not required to obtain said certificate for the
reason that the system or business operated by the applicant was
operated and carried on by it long prior to the time when the
statute requiring certificates was enacted; that, without preju-
dice to applicant's rights in the premises, said applicant never-
theless applies to this Honorable Commission for this certificate,
believing that it is in all respects entitled thereto.
This application was set down for hearing at the Hearing

Room of the Commission, Denver, Colorado, on June 21, 1926, at
which time evidence in support of, and in opposition thereto was
introduced. Prior to the commencement of the hearing, The
Rocky Mountain Motor Company, The Rocky Mountain Parks
Transportation Company and The Denver Cab Company filed a
protest to the granting of the certificate to the applicant, mainly
on the ground that the protestants have for a long time past, and
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tub newqmeratifig atitomobile thussesi and•trueks for the carriage

Taiesengers,'t freight, parcels and) express; imatter, and have

adequate facilities and are renderingiatif6crietztiand satefactory

service over, and along, the routes covered by and proposed to be

operated by applicant, except tile route from Denver to Pikes

Peak. Oral prOteet: wok 1 Ulso 'Ines de 'byIT he ff?)Olottadookai Satith-

ern Railway Company against-the granting.of a certificate iinthe

so-called Georgetown,Loop,,Vlear, Creek Distriebron the ground

that said railroad is now serving the territory, in the Clear tereek

regiort--sdequately. and .sufficientliYi to, 'meet all, ictorveitiericaoimd

necessity. Oral irrotest was also. 'nadeby The, Denver anduIto

termountain Railroad Company, which operateiainibUrbanilltee-

trie line between Denverand Golden. A statement hy the-appli-

cant, to the 'effect that no pick-up 'or rioeal posstager sernienbet

tween Denver ,and,Golden, or any-intermediate point& in ant;

templated, practioally.eliminatek'thistprotest.. •I • • -If. •

• • • Becauise. af' the.conehiSions ,eetiehed by the Coininission in the

instant applieation, it is wit, necessary to discuss , and deternrine

the tiono ,of the beginning. or 'the continuation of the-applicantio

business subsequent to July:16,, 1917. By way ofiesplatiation

it should be 'stated that, •until the case of The;Greeley,Trans-

portatien Company T. the People, 245 l'ac. 7900 decided' April

19, 1926, this 'Commission :consistently held that it had no juris-

diction oVer motor .transportation by common carriein except

such as was in competition with' tailroadscr street car coinpanies.

Since the Greeley Case,,Isapraray great nt-mber of applications

have been file(j:such as the instant one ;Where. practically all of

the ciperationfis- not in competition! with )11) railroad.

The automobile.sightseeittg'bukirstss'i roil] I )e nktet,,, its linvolved

in a..nilnitter of aprplicatione including the,. ingtont one, may be

described f a ;Convenient ,itervite;to Jai* number of tourists

who come rtn Denver, and' the Rocky!Monntain region mainly.

dtiting Abe Summer, monehs..to ,ertableithem to see the rugged

Mountains, deep golgeS, wandrous valleys, and many 'other natn-

ral.attre.etipine suehi an only maY convenierrtly' be seen by the

more (flexible 1 sepvitss offered by' automebile transportation. corn,

mencingandi terminating at Denver on thoSarhe day.
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•• The testimony shows that-the applicant 'is!operating a motnr
transportation system for the purpose of serving the tonrists and
sightseers who-visit the Stott, of Colorado manna/01 that it hat;
in this operation, -fifteen rhighgrade !and substantially built and

equiPpedi nutomiibilies? that the capital invested in said mo-
tor transportationaystem,is apergroxitaately sopa; that at has

given satisfactory ! service to said !tourists and 1 sightseers; that
Most of the tourists who secure thaservicahof the !applicant pre-
fer to travel by,autennobile for the,retision that Orme is greater
opportunity for sightseeing5, that most of the persons who patron-
ize the applicant would met use the railroads bectuise the oppor-
tunity for sightseeing is-not as great, and many ofthe spots of
great scenic beauty are not served by any railroad; that the ap-
plicant is financially responsible and has carried out all of its
business 'contracts.: The testimony furthershewt that all of the
operations of thietprplicant, ,over the routeg designated, are Om-
dity round-trip operations, originatingand terminating at !Dea-
ver outhe wine-. day' This does fin* hoWevier, apply to the oper-
ations! to Estek Varklb i None ref rthe-oparations involve an
werligte, business: ; Frotta !June !!1 mini 1 !lSePteatber ,15 !a 41 ni a I ly.
th*.applicant offers to the Ipabiic a regular sobe 'club& se evice from
Denver to, Astch 'Park tan& Uttar'', tiviee daily.!- Return ! !tickets
are sold to the public under these operations good for theiseasttei:
,111171-rerPrincaptilrquestionlforthelechnanilasielittvideteredine!inthis,
as twOhaattall 'Attie r applications - fizir! certifi dates; 'i what dOes the
public/ etanuerOenceilmeldineedsaity,require. Whin transportation
facilities *ill ale inequired to convenietetly Wed rea sonahly sere
the-tplibklei itiothe triTitbry.iinvolvdd::IThe teom m iss i cm has heard
abflut I thirty-fbret;applications. all ! invoirring p ri in ari ty • sightsee-
imitittperattiantdircauiDeinver to various points of irtterest stl'are

applieation. A:ifinding of public, e,orrvenience
a/itel ftecesisitygnItstabesnadebefore a certificate based thereon !eon
pmpoly;istue.oilThe,,Sightseeing :opertetitms from Denver have
almoorStlienotaforisibeentintensely'conipetitive. and it NVOlild seem.
PlIePalforeiphay4sgisit adind.the service .perforrsed and the tourist
ookieggliseriyad44tlaat tfor:the present 'land until the Comm ission
oact oraoffeilir . ImPolieryi atifiliobtain more knowledge of
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the requirements of the public, the competitive element will have

to be, in a measure, retained. The collective testimony given in

these applications for sightseeing operations does not definitely

indicate just how much equipment and service is necessary. It

was testified by some that from four to six financially dependable

operations would meet all public convenience and necessity;

others testified from seven to twelve, while others estimated as

high as fifteen operations would be necessary to properly take

care of the traveling public during the tourist season. Some op-

erations only have in service two or three automobiles, while

others ranged from ten to fifteen. The question as to whether

the size of the equipment of each particular operation should

determine the extent of the certificate granted to it has given

the Commission great concern. It would seem that, where an

applicant only has two or three automobiles, his operating terri-

tory should be limited to such routes as can stand considerable

competitive business. Furthermore, the bulk of this particular

business occurs about four months of the year; the balance of

the eight months the investment stands idle. Those operations

that have considerable equipment and facilities tied up during

that eight months' period of necessity bear a greater loss during

the slack season than those operations that only have a small

equipment.

Under the certificate of public convenience and necessity the-

ory, which has been the law of this state since 1917, the require-

ments of the public being served by the operations, as well as

the present established service and its dependability, must, of

necessity, be taken into consideration. Every established, reli-

able, dependable transportation service operated on schedule

should not be subjected to ruinous competition which may break
down its dependability and make the service inefficient. Just
how the Commission can do this, future development of this
branch of the transportation system will determine; but the gen-
eral policy as expressed by legislative enactment, must, of neces-
sity, be directed to conserve existing, satisfactory, dependable,
scheduled transportation facilities to such an extent that their
future will not be financially impaired. The testimony intro-
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duced in this hearing, as well as applications of a similar nature,
does not definitely indicate just how much equipment will be
necessary to take care of the sightseeing and tourist business;
and, having in mind the protection that the established, regular,
scheduled service requires and to not endanger the same but to
ascertain more fully the requirements, the Commission believes
that the equipment now used by every operation, such as the
applicant's, should not be increased but should be limited to its
present facilities. In this connection, the Commission desires
to quote and adopt the language recently used by the Supreme
Court of the State of Kansas in the case of Kansas Gas and
Electric Company v. Public Service Commission of Kansas, 251
Pae. 1097-1099, in which they discuss the competitive theory as
distinguished from the regulatory theory, as applied to certifi-
cates of public convenience and necessity, and the elements nec-
essary to a determination of the question of public convenience
and necessity. We quote as follows:

"In years agone, when competition was the rule, 'with the race
to the swift and the devil take the hindermost,' a public service
corporation established its plant, invested its capital, and invest-
ors put their savings in its stocks and bonds with their eyes
open, knowing the possibility of their investments being ren-
dered unprofitable by the intrusion of competitors in the same
field. But they also had the allurement of possible large profits
to stimulate their enterprise and to justify their speculative in-
vestments. Nowadays, public service companies and their stock
and bond holders proceed on a different theory, which has for
its basis their confidence in a fair and just administration of
the Public Utilities Act. This act, while greatly restricting free-
dom of corporate action, is designed, among other purposes, to
give a measure of security against ruinous competition to pru-
dent investments of public service corporations which give the
public reasonably efficient and sufficient service. The very en-
actment of the statute (R. S. 66-131), forbidding a public util-
ity corporation to transact business without a certificate that
the public convenience would be promoted thereby, was mani-
festly intended to put reasonable limitations to the evils attend-
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ant on unnecessaty -duplication af public utilitieiJani1se of,

Telephone Co., 96 Kan. 309, 150 P. 633. Its text fairly indicates

that unnecessary duplication and rainouencompfitition are to kit

avoided, and the power of grantinglorettithholding.;certirleates

of convenience is to be exercised withesigpeimssidiseretiiition.ot

with indifference to legitimate interestsolike4;.tflo he1af3tedbyd

the determination of the official body to wlioncittnien insportant

power has been intrusted. Jackman v. Publia; Sefiviek :Commis-

sion, supra. In determining whether such certificatdof conveni-

ence should be granted, the public convenience ought to be the

commission's primary concern, the interest of public utility coliV

panics already serving the territory secondary, and the desires

and solicitations of the applicant a relatively minor considera-

tion."

The applicant herein has operated a regular scheduled service

to Estes Park from June 1 to September 15, inclusive. This does

not apply to any other application now pending. It would seem

to the Commission that only such as operate a regular scheduled

service should be permitted to sell one-way tickets. Every oper-

ation that does not conduct a scheduled service should not have

the privilege of seriously interfering with the operation of a

regular, established, scheduled passenger service. One reason

for this is that the regular traveling public is greatly interested

in an all year round, dependable passenger service. If the Com-

mission should grant certificates that would permit ruinous com-

petition, with regular scheduled service during the only time of

the year when the operation is profitable, the public may lose its

regular dependable service during the winter months, when it is

not profitable and when, nevertheless, a transportation agency

may badly be needed.

Mr. Sam Feldman, manager, of the applicant company in the

instant case, testified that competition, if it arises through a

seasonable operation, is not fair to any transportation company

that maintains a dependable, regular, all the year round service.

Such service is maintained by The Rocky Mountain Parks Trans-

portation Company between Denver and Estes Park, and by The

Denver Cab Company between Denver and Idaho Springs. Such
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service- the,:ariplicant, in the instant ease, prionwities-to,give,toftliig
traveling publie:„between Denver ..and.,-Estea9PAWAT,,duiligg,itlke
tourist eason-. ,, 1 buN; 2,,11•0
The Commission has discussed these problems as applied to

the transportation of touriAkand sightseers more fully in the
instant application, having4 mind the disposition of a number
of similar applications without again disc:kissing ipeaelt decision
the reasons which actuated it in. reaching its conclusions.

After a careful consideration of all the evidence introduced

in this application, the Commission is of the opinion, and so finds,

that the present and, future public convenience and neees,sit,KITNT
quires the motor transportation system of passengers operatgcl
by The Champa 3 Auto Livery Company to transport passengers
over Routes A, B, C, D, E and'F as More fully set out in the

—;.- LHH, •
application herein, which by reference is made a part hereof;
that, so far as the points in Routes A and B are concerned, tin.
public convenience and necessity requires a regular scheduled
service from June 1 to September 15, inclusive, operated t wire

daily during that period; that all other operations over the
routes designated are limited solely to round-trip service on the
same day, and no intermediate business of any kind shall be
done on any of the routes designated in the application

ORDER,

IT IS THEREFORE ORDERED, That the present and. future public
convenience and necessity rvquires the' not v'eliike operation
for the transportation of passengers by ThVCItnimpa 3 Auto
Livery Company, applicant herein, over the folldwing routes:

A. Denver to Estes Park via the North St. Vrain Canon.

B. Denver to Estes park via the South St. Vrain Canon.

C. Denver to Pikes Peak.

D. Denver to Georgetown Loop.

E. Denver to Echo Lake and Mt. Evans.

F. Denver to Mountaini Parks.

Said routes being more fully set forth in the application filed

herein, which by reference thereto are hereby made a part hereof,
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and this order shall be taken, deemed and held to be a certificate

of public convenience and necessity therefor, subject to the fol-

lowing terms and conditions, which, in the opinion of the Com-

mission, the public convenience and necessity requires:

(a) That the applicant shall operate a twice daily scheduled

passenger service between Denver and Estes Park from June 1

to September 15, inclusive.

(b) That no transportation of passengers to any intermedi-

ate point on the routes designated shall be permitted.

(c) That all operations by the applicant herein, except those

mentioned in condition (a) above, shall be limited to sightseeing,

round trip, one day operations.

(d) That the quantity of equipment to be used in this oper-

ation shall be limited to such as appears in the testimony offered

at the hearing herein.

(e) That the applicant shall file a written acceptance of the

certificate herein granted within a period of fifteen days from the

date hereof, and shall file tariffs of rates, rules and regulations

and time schedules, as required by the Rules and Regulations of

the Commission governing motor vehicle carriers within a period

not to exceed twenty days from the date hereof.

IT Is FURTHER ORDERED, That the applicant shall operate such

motor vehicle carrier system, according to the schedules filed

with this Commission, except when prevented from so doing by

the Act of God, the public enemy, or unusual and extreme

weather conditions; and this order is made subject to compli-

ance by the applicant with the rules and regulations now in force

or to be hereafter adopted by the Commission with respect to

motor vehicle carriers, and also subject to any future legislative

action that may be taken with respect thereto.
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RE THE DENVER AND INTERURBAN MOTOR

COMPANY.

[Application No. 790. Decision No. 1110.]

Corporations—Disregarding corporate fiction.

Courts look through mere names to learn 
the real relation-

ships between corporations, and if there is pract
ical identity, will

disregard the mere formal legal entities.

In issuing certificate of convenience and neces
sity to a motor

vehicle company, all of whose stock was 
owned by a railroad

company, Commission imposed conditions:

(a) That the equipment of the company should n
ot be en-

cumbered; (b) That the capital stock should 
not be transferred

during period of ten years without authority of C
ommission; (c)

That the railroad company extend to the moto
r vehicle company

a credit of $250,000, the amount of the latter's capita
l stock.

[March 7, 1927.]

Appearances: J. G. Dier, Esq., Denver, Colorado, for appli-

cant; Edward Affolter, Esq., Louisville, Colorado, for the Town

of Louisville; John H. Gabriel, Esq., Denver, Colorado, for the

Town of Westminster; George H. Swerer, Esq., Denver, Colo-

rado, for The Paradox Land and Transport Company; Frank

Church, Esq., for neighborhood of Mandalay Gardens and Wads-

worth Avenue.

STATEMENT.

By the Commission: On September 28, 1926, The Denver

and Interurban Motor Company, applicant herein, filed an ap-

plication for a certificate of public convenience and necessity

authorizing motor bus transportation between Denver and Boul-

der, via Louisville, Superior, Marshall and other intermediate

points. It is alleged in the application, among other facts, that

since December 1, 1925, the applicant has been engaged in the

operation of motor bus transportation between Denver and Boul-

der, Colorado, and intermediate points, pursuant to certificate of

public convenience and necessity of this Commission issued under

date of August 4, 1925, in application No. 454. That the appli-

cant has been operating parlor coach busses between Denver and

Boulder pursuant to such certificate, as is shown by a map at-

tached to the application, indicated by a heavy solid black line;
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that there is, and in the future will be, an increasing demand for
motor bus transportation between Denver and Boulder via Louis-
ville, Superior and Marshall sufficient to warrant and justify the
operation of motor busses via such route, providing such opera-
tions are in cooperation with and supplementary to the existing
railroad service, and not in competition therewith; that simi-
larly, there is a present need and demand, which applicant be-
lieves will increase in the future, for cooperative and auxiliary
or supplemental motor bus service at and in the vicinity of the
village or community of Westminster, and that during the sum-
mer tourist or excursion season there is a need or demand for
motor bus transportation for tourists or excursionists enroute to
or from the resort known as Eldorado Springs; that the extended
motor transportation operations of the applicant will not be in
competition with any established common carrier, but will, as
heretofore stated, be conducted as a supplementary or auxiliary
service in connection with the transportation by railroad now
furnished between Denver and Boulder.
On October 15, 1926, a statement was filed by the city clerk

of Superior, Colorado, in which it is stated that the present
transportation service given by the Denver and Interurban Elec-
tric line is all that is necessary; that the proposed bus service
will be in competition with the electric cars; furthermore, that
the hearing in instant application be postponed until the fate of
the Denver and Interurban electric line be decided in suits that
are now pending in the federal courts.
On October 16, 1926, the board of trustees of the town of

Westminster filed a statement consenting to the granting of the
certificate of public convenience and necessity as requested.
On October 18, 1926, the town of Louisville filed its protest,

in which it is alleged that there is now pending in the District
Court of the United States in Denver a proceeding of foreclosure
against the property of the Denver and Interurban electric
line, became of defaulted payments of principal and interest of
certain alleged bonds, the same being entitled Guaranty Trust
Company of New York v. The Denver and Interurban Railroad
Company, and being No. 8244 in said court; that a receiver has
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been appointed for the defendant company; that said receiver
has applied to said court for authority to discontinue the elec-
tric interurban service heretofore afforded by said defendant
company as to its entire system; that the town of Louisville is
entirely dependent on said electric line for rail transportation;
that said town has intervened in said above described suit in-
sofar as the authority of said court is involved by said receiver
to discontinue said service, and has also filed an answer to the
petition of said receiver seeking the order for discontinuance,
and has therein challenged the jurisdiction of said court to make
such orders; that such issues so raised, except only the question
of jurisdiction, remain entirely undetermined up to the present
time, and that no hearing has been had upon the merits as be-
tween the receiver's petition and the said answer of this protes-
tant. That if, as a final result of the action of the said United
States District Court the service of said electric line should be
discontinued, then the application of the Denver and Interurban
Motor Company to provide bus service to the town of Louisville
can be considered by this Commission without any question of
interference or competition with said Denver and Interurban
Railroad Company. That it is the belief of the protestant that
if the application of said motor company is granted and service
begun thereunder, that it will be in direct and ruinous competi-
tion with the said electric service; that it is the belief that the
competition heretofore caused by said motor company has sub-
stantially influenced, if not directly caused, the alleged present
financial condition of the said Denver and Interurban Railroad
Company, and brought about its present alleged plight; that it
is the belief of the protestant that this application has been pre-
sented to this Commission in order to influence the determina-
tion of the question of the total abandonment of said electric
service as was involved in the proceeding in the United States
court; that said protestant now has reasonable and satisfactory
service by said electric system, that the same is dependable when
most required in the wintertime and time of heavy snows, which
cannot be said of the proposed service by bus, and that the pro-
testant requests and suggests that the hearing on the applica-
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tion herein be suspended or continued until a determination has

been had in the suit before the United States District Court as

to the abandonment of said electric railroad system and service.

On January 17, 1927, the town of Westminster filed with this

Commission a statement setting forth a time schedule and rates,

and suggests to this Commission that the certificate herein be

granted to the applicant to run its bus lines to and through the

town of Westminster only upon the schedule suggested and for

the rates of fares designated.

On January 18, 1927, the Paradox Land and Transport Com-

pany filed with the Commission a protest, in which it is alleged
it has filed an application for a certificate of public convenience

and necessity over the same route in question, and that any de-

cision in the instant application be reserved until hearing is had

upon protestant's application herein, and that the application of

the applicant herein be denied.

This case was set down for public hearing at the Hearing

Room of the Commission, 305 State Office Building, Denver,

Colorado, on January 18, 1927, at which time evidence in sup-

port of and in opposition to said application was introduced.

At the hearing the applicant asked to amend its application

by including as a part of the route for which it is asking a cer-

tificate, the public highway designated in Exhibit No. 3 in green,

the purpose of which was to serve the public in and around

Semper and Church's, also called Mandalay District, when and

as soon as the highway in question had been properly graveled

and made sufficiently suitable for bus operation. This amend-

ment was allowed.
The testimony shows that the Denver and Interurban Motor

Company is a subsidiary of the Colorado and Southern Rail-

way Company. A certificate was granted to the applicant herein

on August 4, 1925, to conduct motor operations between Denver

and Boulder, via Lafayette. The capitalization of the company

is $250,000.00. The financial responsibility of the Colorado and

Southern Railway Company is submitted to the Commission as

being substantially the financial responsibility of the Denver

and Interurban Motor Company, the applicant herein. At pres-
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ent the investment in busses and shop 
equipment is approxi-

mately $87,000.00. If new equipment is needed there are two

ways possible, one by the sale of stock, the oth
er of advancement

by the Colorado and Southern Railway C
ompany. All of the

capital stock of the company, except the q
ualifying shares issued

to the directors, are held in ownersh
ip by the Colorado and

Southern Railway Company. The equipme
nt itself is unencum-

bered.

The Denver and Interurban Railroad Co
mpany, a subsidiary

of the Colorado and Southern Railway
 Company, practically

served most of the territory involved here
in by electric line serv-

ice until it was recently abandoned 
through an order of the

United States District Court for the 
District of Colorado in a

foreclosure proceeding. This abandonme
nt was never authorized

by this Commission. The Colorado and 
Southern has a steam

rail transportation line that also, to
 a certain extent, serves the

territory in question.

Very little, if any, testimony was
 introduced in opposition to

the question of public conven
ience and necessity for the opera-

tion involved. While it was urged by the Paradox Land and

Transport Company to defer the deci
sion in this case until its

application could be heard, no testimon
y in opposition to the pro-

posed application by the transport comp
any was introduced.

The evidence shows the United States Distric
t Court of Colo-

rado has authorized abandonment of the ele
ctric line service, and

that the territory now, in addition to the
 steam railroad service,

is being served solely by the motor service
 offered by the appli-

cant.

The greatest concern expressed in the recor
d by the public in-

volved the dependability and future continu
ed operation of the

motor line of the applicant. The fact that the service of the

Denver and Interurban Railroad Company
 was abandoned in a

foreclosure proceeding in court has disturbed the confide
nce of

the public involved as to the future contin
uance of the proposed

service.

The applicant herein, as well as the abandone
d Denver and

Interurban Railroad Company, which operated an electric line,
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are both subsidiaries of the Colorado and Southern Railway

Company. In the instant hearing the financial responsibility of

the Colorado and Southern Railway Company is offered as evi-

dence upon which a certificate should be obtained. Just how
the public may be assured of this financial responsibility has

given the Commission serious concern. In situations where one
corporation is subsidiary to and owned and controlled by another,
courts look through mere names to learn the real relationships
between the corporations, and if there is practical identity will
disregard the mere formal separation into legal entities. Bishop
v. United States, 16 (Fed.) (2d), 410, 415, and numerous eases
cited.

The Commission feels, under the circumstances, that since all
of the stock ownership is in the Colorado and Southern Railway
Company, that in some direct manner it should be held responsi-
ble for the financial dependability of the applicant herein; that
the public convenience and necessity requires that a certificate
issued to the applicant should contain such conditions as will
reasonably insure to the public a continued dependable service.
The Commission is of the opinion that the equipment of the ap-
plicant herein should not be encumbered in any way; further-
more, that the capital stock of the applicant herein, now held by
the Colorado and Southern Railway Company, should not be
transferable without an order of this Commission for a period of
at least ten years; furthermore, that the Colorado and Southern
Railway Company extend its credit to the applicant herein to
the extent of its capital stock, in the sum of $250,000.

After a careful consideration of all the evidence submitted,
the Commission is of the opinion, and so finds, that the present
and future public convenience and necessity requires the motor
bus system of the Denver and Interurban Motor Company, ap-
plicant herein, between Denver and Boulder, via Louisville, Su-
perior, Marshall and Semper, and to Eldorado Springs for the
summer season only, for the transportation of passengers, pack-
ages, express, mail and newspapers, subject to the conditions
suggested above.
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ORDER.

IT IS, THEREFORE, ORDERED, That the present and future pub-

lic convenience and necessity requires the motor bus system for

the transportation of passengers, packages, express, mail and

newspapers between Denver and Boulder, via Louisville, Supe-

rior, Marshall and Semper, daily, and to Eldorado Springs dur-

ing the summer season, on the route fully described in Exhibit

3, by reference hereto made a part hereof, by the Denver and

Interurban Motor Company, applicant herein, and this order

shall be taken, deemed and held to be a certificate of public con-

venience and necessity therefor, subject to the following terms

and conditions which, in the opinion of the Commission, the pub-

lic convenience and necessity requires:

(a) That the applicant herein shall not in any way encum-

ber its equipment necessary and used in its operation.

(b) That all of the capital stock of the applicant now held by

the Colorado and Southern Railway Company be not sold, as-

signed or transferred for a period of ten years from the date

hereof, except by order of this Commission.

(c) That the Colorado and Southern Railway Company will

extend credit to the applicant herein in the sum of $250,000.00

to properly and efficiently operate the service of the applicant,

and to purchase any additional equipment necessary to serve

the public.

(d) That the applicant, as well as the Colorado and Southern

Railway Company, shall file written acceptance of the certificate

herein granted, under the conditions above enumerated, within

a period of fifteen days from the date hereof, and shall file tar-

iffs of rates, rules and regulations and time schedules as required

by the rules and regulations of the Commission governing motor

vehicle carriers within a period not exceeding twenty days from

the date hereof.

IT IS FURTHER ORDERED, That the applicant shall operate such

motor bus system according to the schedules filed with this Com-

mission, except when prevented from so doing by the Act of

God, the public enemy, or unusual and extreme weather condi-
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tions; and this order is made subject to compliance by the appli-

cant with the rules and regulations in force and to be hereafter

adopted by the Commission with respect to motor vehicle car-

riers, and also subject to any fufure legislative action that may

be taken with respect thereto.

RE FRANK BARCROFT, et at., DOING BUSINESS AS

THE BROWN AND WHITE CAB COMPANY.

[Application No. 544. Decision No. 1114.]

Certificate of convenience and necessity issued authorizing certain mo-

tor vehicle sightseeing operations out of Denver. and imposing

conditions stated.

[March 7, 1927.]

Appearances: J. W. Kelley, Esq., Denver, Colorado, for ap-

plicant; D. Edgar Wilson, Esq., Denver, Colorado, for the Rocky

Mountain Motor Company, the Rocky Mountain Parks Transpor-

tation Company and the Denver Cab Company; J. Q. Dier, Esq.,

and J. E. Buckingham, Esq., Denver, Colorado, for The Colo-

rado and Southern Railway Company; W. A. Alexander and

Montgomery Dorsey, Esq., Denver, Colorado, for the Denver and

Intermountain Railroad Company; Thos. R. Woodrow, Esq.,

Denver, Colorado, for the Denver-Colorado Springs-Pneblo Mo-

tor Way, Inc., and the Denver and Rio Grande Western Rail-

road Company; En l H. Ellis, Esq., Denver, Colorado, for the

Atchison, Topeka and Santa Fe Railway Company.

STATEMENT.

By the Commission: On April 20, 1926, Frank Barcroft and

Edith Barcroft, applicants herein, doing business as a co-partner-

ship under the name of the Brown and White Cab Company,

filed their application with this Commission for a certificate of

public convenience and necessity to operate a motor transporta-

tion system for the transportation of passengers over six routes

and to certain designated points fully set forth in the applica-

tion. On May 15, the applicants filed an amended petition sub-
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stantially for the same routes. Protests were filed against this

application by the Rocky Mountain Parks Transportation Com-

pany and the Denver Cab Company. Protests were also entered

orally by the Colorado and Southern Railway Company and the

Denver and Intermountain Railroad Company.

This application was set down for public hearing on June 21,

1926, at the Hearing Room of the Commission, State Office Build-

ing, Denver, Colorado, at which time evidence in support of and

in opposition thereto was received.

The applicants herein seek a motor operation to serve the tour-

ist and sightseeing public from Denver. They do not operate

on a regular schedule. The equipment of the applicant consists

of five Cadillac automobiles. They have been in business for

five years. Their capital investment amounts to approximately

$25,000.

The Commission has fully discussed the principles, circum-

stances and conditions applicable to the tourist and sightseeing

business from Denver by motor operation in the application of

Champa 3 Auto Livery Company, No. 545, Decision 1106, to

which reference is hereby made, and, therefore, deems it unneces-

sary in the instant application to again make a detailed report.

After a careful consideration of all the evidence introduced in

this application, the Commission is of the opinion, and so finds,

that the present and future public convenience and necessity

requires the motor transportation system of passengers operated

by Frank Barcroft and Edith Barcroft, a co-partnership doing

business as the Brown and White Cab Company, to transport

passengers over the six routes designated, as more fully set out

in the application herein, which by reference is made a part

hereof; that all operations over the routes designated are limited

solely to round trip service on the same day, and no intermediate

business of any kind shall be done on any of said routes.

ORDER.

IT Is THEREFORE ORDERED, That the present and future public

convenience and necessity requires the motor vehicle operation

for the transportation of passengers by Frank Barcroft and
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Edith Barcroft, a co-partnership doing business as the Brown

and White Cab Company, applicants herein, over the following

routes:
A. Denver to Pikes Peak.

B. Denver to Mountain Parks.

C. Denver to Georgetown Loop.

D. Denver to Echo Lake and Mt. Evans.

E. Denver to Estes Park, north trip.

F. Denver to Estes Park, south trip.

Said routes being more fully set forth in the application filed

herein, which by reference thereto are made a part hereof; and

this order shall be taken, deemed and held to be a certificate of

public convenience and necessity therefor, subject to the follow-

ing terms and conditions, which, in the opinion of the Commis-

sion, the public convenience and necessity requires:

(a) That no transportation of passengers to any intermedi-

ate points on the routes designated shall be permitted.

(b) That all operations by the applicants herein shall be

limited to sightseeing, round trip, one day operations.

(c) That the quantity of equipment to be used in this oper-

ation shall be limited to such as appears in the testimony offered

at the hearing herein.

(d) That the applicants shall file their written acceptance

of the certificate herein granted within a period of fifteen days

from the date hereof, and shall ffie tariffs of rates, rules and

regulations and time schedules as required by the rules and regu-

lations of the Commission governing motor vehicle carriers within

a period of not to exceed twenty days from the date hereof.

IT Is FURTHER ORDERED, That this certificate is issued subject

to compliance by the applicant with the rules and regulations

now in force or to be hereafter adopted by the Commission with

respect to motor vehicle carriers, and also subject to any future

legislative action that may be taken with respect thereto.

Certificates of convenience and necessity substantially the same as the
One issued in the Barcroft application. Decision No. 1114. were
issued in the following applications:

The Colorado Cab Company, Application No. 549, Decision
No. 1115.
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J. L. Brooks, et al., doing business as The Oxford Auto Com-

pany, Application No. 656, Decision No. 1118.

Michael P. Masterson, doing business as The Masterson Auto

Service Co., Application No. 557, Decision No. 1120.

The Burke Taxicab Line, Inc., Application No. 562, Decision

No. 1121.

C. W. Whitney, et al., doing business as Whitney & Perry

Sight Seeing Co., Application No. 663, Decision No. 1122.

Charles W. Davis, doing business as Davis Sightseeing Serv-

ice, Application No. 577, Decision No. 1123.

Nick Ranker, et al., doing business as Ranker and Semler,

Application No. 568, Decision No. 1124.

Charles P. Faille°, et al., doing business as FaMc° Auto Liv-

ery, Application No. 552, Decision No. 1134.

James Ryan, et al., doing business as The Shamrock Taxicab

Co., Application No. 574, Decision No. 1144.

Roy L. Schram, doing business as The Schram Scenic Auto

Tours, Application No. 677, Decision No. 1145.

W. M. Renard, Application No. 1131, Decision No. 2242.

RE STEPHEN S. PERRY, DOING BUSINESS AS CHAMPA

10 TAXI AND SIGHT-SEEING SERVICE.

[Application No. 555. Decision No. 1117.]

Certificate of convenience and necessity issued authorizing certain mo-

tor vehicle sightseeing operations out of Denver, and imposing

conditions stated.
[March 7, 1927.]

Appearances: H. Berman, Esq., Denver, Colorado, for appli-

cant; D. Edgar Wilson, Esq., Denver, Colorado, for the Rocky

Mountain Motor Company, the Rocky Mountain Parks Trans-

portation Company and the Denver Cab Company; Thomas R.

Woodrow, Esq., Denver, Colorado, for the Denver and Rio

Grande Western Railroad Company and the Denver-Colorado

Springs-Pueblo Motor Way, Inc.; J. Q. Dier, Esq., Denver, Colo-

rado, for the Colorado and Southern Railway Company; W. A.

Alexander and M. Dorsey, Denver, Colorado, for the Denver

and Intermountain Railroad Company.

STATEMENT.

By the Commission: On April 23, 1926, Stephen S. Perry,

doing business under the name of Champa 10 Taxi and Sight-

seeing Service, filed his application with this Commission for a
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certificate of public convenience and necessity to operate a mo-

tor transportation system for the transportation of passengers

over seven routes and to certain designated points set forth in

the application. Protests were filed against this application by

the Rocky Mountain Parks Transportation Company and the

Denver Cab Company. Protests were also entered orally by the

Colorado and Southern Railway Company and the Denver and

Intermountain Railroad Company.

This application was set down for public hearing on June 23,

1926, at the Hearing Room of the Commission, State Office

Building, Denver, Colorado, at which time evidence in support

of, and in opposition thereto, was received. At the hearing, the

applicant asked to have his application amended by striking out

route G, from Denver to Grand Lake, Colorado, which was al-

lowed.

The applicant herein seeks a motor operation to serve the

tourists and sightseeing public from Denver. He does not oper-

ate on a regular schedule; his equipment consists of one Dodge

and one Cadillac automobile. The capital investment amounts

to approximately $1500. He has been in business for about three

years.

The Commission has fully discussed the principles, circum-

stances and conditions applicable to the tourist and sightseeing

business from Denver by motor operation in the application of

Champs 3 Auto Livery Company, No. 545, Decision 1106, to

which reference is hereby made, and, therefore, deems it unnec-

essary in the instant application to again make a detailed report,

but contents itself by making this reference thereto. After a

careful consideration of all the evidence introduced in this ap-

plication, the Commission is of the opinion, and so finds, that

the present and future public convenience and necessity requires

the moibr transportation system of passengers, operated by

Stephen S. Perry, under the name of Champa 10 Taxi and Sight-

seeing Service, to transport passengers over routes C, D, E and

F, as more fully set out in the application herein, which by ref-

erence is made a part hereof; that all operations over the said
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routes are limited solely to round trip service on the same day,

and no intermediate business of any kind shall be done on any

of said routes.

ORDER.

Pr Is, THEREFORE, ORDERED, That the present and future pub-

lic convenience and necessity requires the motor vehicle opera-

tion for the transportation of passengers by Stephen S. Perry,

doing business under the name of Champa 10 Taxi and Sight-

seeing Service, applicant herein, over the following routes:

A. Denver to Pikes Peak and Colorado Springs region.

B. Denver to Georgetown Loop.

C. Denver to Echo Lake and Mt. Evans.

D. Denver to Denver Mountain Parks.

Said routes being set forth in the application filed herein, which

by reference thereto are made a part hereof; and this order shall

be taken, deemed and held to be a certificate of public conven-

ience and necessity therefor, subject to the following terms and

conditions, which, in the opinion of the Commission, the public

convenience and necessity requires:

(a) That no transportation of passengers to any intermedi-

ate points on the routes designated shall be permitted.

(b) That all operations by the applicant herein shall be lim-

ited to sightseeing, round trip, one day operations.

(c) That the quantity of equipment to be used in this oper-

ation shall be limited to such as appears in the testimony offered

at the hearing herein.

(d) That the applicant shall file his written acceptance of

the certificate herein granted within a period of fifteen days

from the date hereof, and shall file tariffs of rates, rules and reg-

ulations and time schedules as required by the Rules and Regu-

lations of the Commission governing motor vehicle carriers

within a period of not to exceed twenty days from the date

hereof. •

IT Is FURTHER ORDERED, That this certificate is issued subject

to compliance by the applicant with the rules and regulations

now in force or to be hereafter adopted by the Commission with
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respect to motor vehicle carriers, and also subject to any future
legislative action that may be taken with respect thereto.

Certificates of convenience and necessity substanially the same as the
one issued in the application of Stephen S. Perry application,
Decision No. 1117, were issued in the following applications:

W. B. Fink, et al., doing business as the Wynne Sightseeing
Co., Application No. 561, Decision No. 1119.

Arthur Bawden, doing business as The Arthur Taxi Service
Co., Application No. 567, Decision No. 1125.

Harry Large, et al., doing business as Large & Peterson,
Application No. 582, Decision No. 1135.

R. Harolson, doing business as The Montview Sightseeing Co.,
Application No. 586, Decision No. 1136.

Charles R. Quigley, et al., doing business as Broadway Sight-
seeing Co., Application No. 585, Decision No. 1138.

C. H. Malone, doing business as Globe Sightseeing Co., Appli-
cation No. 579, Decision No. 1139.

Robert H. Logan, doing business as The Logan Auto Tours,
Application No. 606, Decision No. 1140.

Ray E. Ott, doing business as The Square Deal Auto Service
Co., Application No. 593, Decision No. 1141.

Robert Wirth, doing business as The Hotel De Soto Sightsee-
ing Co., Application No. 688, Decision No. 1142.

Fred E. Weidman, et al., doing business as Western Scenic
Auto Co., Application No. 645, Decision No. 1143.

John R. Beard, doing business as Beard Taxi Service, Appli-
cation No. 622, Decision No. 1309.

David R. Mannison, Application No. 885, Decision No. 1310.
W. F. Marlar, Application No. 720, Decision No. 1334.
Paul Schwank, Application No. 937, Decision No. 1387.

(Operation limited to Argonaut Hotel only.)

RE JACK D. GEIST, DOING BUSINES AS JACK'S AUTO
SIGHTSEEING COMPANY.

[Application No. 678. Decision No. 1137.]

Certificate of convenience and necessity issued authorizing motor ve-
hicle transportation of passengers in sightseeing operations be-
tween Denver and Pikes Peak, Denver Mountain Parks, and Echo
Lake and Mt. Evans. under conditions prescribed.

RE ARTHUR N. BUNNELL.

[Application No. 620. Decision No. 1146.]

Certificate of convenience and necessity issued authorizing motor
vehicle transportation of passengers in sightseeing operations be-
tween Denver and Denver Mountain Parks, Silver Plume and
Pikes Peak, under conditions prescribed.
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RE JOSEPH FREILINGER.

[Application No. 583. Decision No. 1295.]

Certificate of convenience and necessity issued authorizing motor

vehicle transportation of passengers on sightseeing trips between

Denver and Pikes Peak, and GeorgetoWn and Silver Plume, upon

conditions imposed in other sightseeing certificates issued to Den-

ver operators.

RE ED BURROWS.

[Application No. 644. Decision No. 1308.]

Certificate of convenience and necessity issued authorizing motor

vehicle transportation of passengers on sightseeing trips between

Denver and Pikes Peak, Georgetown and Silver Plume via Idaho

Springs, and return via Bear Creek Canon, Echo Lake via Bear

Creek Canon, and Denver Mountain Parks, subject to conditions

imposed in certificates issued to other Denver sightseeing oper-

ators.

RE F. B. WAGNER, DOING BUSINESS AS THE ROCKY

MOUNTAIN PARKS SIGHTSEEING COMPANY.

[Application No. 550. Decision No. 1116.]

Failure of motor vehicle sightseeing operator to make customary set-

tlement at end of season with other operators on account of ex-

change of passengers affects reliability and dependability of ap-

plicant.

[March 7, 1927.]

Appearances: C. A. Prentiss, Esq., Denver, Colorado, for

applicant; D. Edgar Wilson, Esq., Denver, Colorado, for the

Rocky Mountain Motor Company, the Rocky Mountain Parks

Transportation Company and the Denver Cab Company; J. Q.

Dier, Esq., Denver, Colorado, for the Colorado and Southern

Railway Company; Thos. R. Woodrow, Esq., Denver, Colorado,

for the Denver and Rio Grande Western Railroad Company and

the Denver-Colorado Springs-Pueblo Motor Way, Inc.; M. Dor-

sey, Esq., Denver, Colorado, for the Denver and Intermountain

Railroad Company.
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STATEMENT.

By the Commission: On April 22, 1926, F. B. Wagner, doing

business under the name of the Rocky Mountain Parks Sight-

seeing Company, filed his application with this Commission for

a certificate of public convenience and necessity to operate a

motor transportation system for the transportation of passen-

gers over six routes and to certain designated points fully set

forth in the application. Protests were filed against this appli-

cation by the Rocky Mountain Parks Transportation Company

and the Denver Cab Company; protests were also entered orally

by the Colorado and Southern Railway Company and the Den-

ver and Intermountain Railroad Company.

This application was set down for public hearing on June 21,

1926, at the Hearing Room of the Commission, State Office Build-

ing, Denver, Colorado, at which time evidence in support of, and

in opposition thereto, was received. At the hearing, Mr. Wagner

claimed that he was in partnership with his wife; that he has

been in the sightseeing business about seven or eight years; that

his equipment consists of two automobiles.

The application filed does not allege any partnership, further-

more the evidence is very unsatisfactory as to the terms of the

partnership. The testimony further shows that in his relations

with other sightseeing operations from Denver he has not com-

plied with his obligations toward them. It seems that, during

the busy season, sightseeing operators exchange passengers

where they do not have a sufficient load or where more patrons

offer themselves than their equipment permits. Under such cir-

cumstances, a settlement is made around about October 1 after

the close of the tourist season. The testimony shows that Mr.

Wagner has not made such settlements. This, in our opinion,

affects his reliability and dependability.
After a careful consideration of all the evidence introduced

in this application, the Commission is of the opinion, and so finds,
that in the public interest the applicant herein is not sufficiently
dependable and reliable to receive a certificate of public conven-
ience and necessity to operate as a motor vehicle carrier, as re-

quested under his application.
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ORDER.

Jr Is THEREFORE ORDERED, That the application of F. B. Wag-

ner, doing business under the name of the Rocky Mountain Parks

Sightseeing Company, be, and the same is hereby, denied.

RE JAMES W. CAREY, DOING BUSINESS AS THE JIM

CAREY AUTO SERVICE.

[Application No. 636. Decision No. 1157.]

Certificate of convenience and necessity issued authorizing certain mo-

tor vehicle sightseeing operations for one year out of Colorado

Springs, and imposing certain conditions.

[March 29, 1927.]

Appearance: James W. Carey, Esq., Colorado Springs, Colo-

rado, per se.
STATEMENT.

By the Commission: The above application, in addition to a
large number of applications heard by this Commission, pro-

poses a motor transportation system for the transportation of

passengers to all the scenic attractions in the so-called Pikes
Peak Region. The proposed operation is solely for the purpose
of serving the tourist and sightseeing public from Colorado
Springs, Colorado; there is no proposal to operate on a regular
schedule, nor is there any suggestion that the proposed opera-
tion would be in competition with any established transporta-
tion service for passengers operated on schedule. All operations
over the routes designated are limited solely to round trip serv-
ice and no one-way operations are in contemplation.

A number of the larger sightseeing motor operations in Cola
rado Springs have suggested to the Commission that a certifi-
cate be issued at this time for the period of one year, in order
that the Commission, as well as the operators, may have the
benefit of a regulated service of this kind of an operation over
that period to better determine what the public convenience and
necessity requires.
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The Commission is frank to admit that there are several prob-

lems in connection with these operations that it is not now in a

position to answer, and which may be more satisfactorily ad-

justed and determined after the experience under regulated serv-

ice of one year's operation. Some of the applicants in this sight-

seeing and tourist business also operate a taxi service, as well

as renting cars by the hour and the day to wherever a patron

may desire to go. The Commission, on the record made, has

been unable to determine now just how to regulate such service

and, therefore, defers any opinion as relating to such service

until the final determination of this application.

The Commission is of the opinion that the public convenience

and necessity requires that the applicant herein receive a certifi-

cate of public convenience and necessity to operate a motor trans-

portation system for the transportation of passengers in the

sightseeing and tourist business for one year from the date of

this order, subject to such conditions as the Commission deems

the public convenience and necessity requires. The Commission,

however, will retain jurisdiction over this application for final

determination some time within the next year, unless such time

is further extended, and the record made in this application shall

be taken into consideration in addition to such further record

as may be deemed necessary before such application is finally

.determined.

ORDER.

IT Is THEREFORE ORDERED, That the public convenience and

necessity requires that a certificate of public convenience and

necessity be issued to the applicant herein for the term of one

year, to operate a motor transportation system for the transpor-

tation of passengers from Colorado Springs, Colorado, to the

various scenic attractions in the Pikes Peak Region, and this or-

der shall be taken, deemed and held to be a certificate of public

convenience and necessity for one year from the date hereof,

subject to the following terms and conditions which, in the opin-

ion of the Commission, the public convenience and necessity re-

quires:
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(a) That all sightseeing and tourist operati
ons by the appli-

cant herein shall be limited to round trip 
operations originating

and terminating at the point of origin of 
the service.

(b) That no one-way transportation of 
passengers is per-

mitted to any of the points in said Pikes Pea
k Region.

(e) That the quantity of equipment to be used in 
this oper-

ation shall be limited to such as appears in the 
testimony offered

at the hearing herein.

(d) That the certificate of public convenience 
and necessity

hereby issued shall be good for one year only 
from the date

hereof, and that the Commission retains jurisdiction
 over the ap-

plication herein for further hearing and determinat
ion, and for

such disposition as the Commission deems the publi
c convenience

and necessity shall require.

IT Is FURTHER ORDERED, That the applicant herei
n shall file

tariffs of rates, rules and regulations as required 
by the Rules

and Regulations of the Commission governing moto
r vehicle car-

riers within a period of not to exceed twenty days from 
the date

hereof; and that this certificate is issued subject to 
compliance

by the applicant with the Rules and Regulations now 
in force or

to be hereafter adopted by the Commission with respe
ct to motor

vehicle carriers, and also subject to any future legisla
tive action

that may be taken with respect thereto.

Certificates of convenience and necessity identica
l with the one issued

in the Carey application, Decision No. 1157,
 were issued in the

following applications:

W. F. Conway, et al., doing business as Conway Brothe
rs, Ap-

plication No. 621, Decision No. 1158.

Almeron Davis, Application No. 620, Decision No. 116
9.

The Acacia Auto Co., Application No. 618, Decision
 No. 1160.

F. B. Bryant, doing business as The Bryant Auto Live
ry, Ap-

plication No. 615, Decision No. 1161.

C. F. Garriott, doing business as The C. F. Garriott
 Sightsee-

ing Businesa, Application No. 613, Deci
sion No. 1162.

J. R. Snyder, doing business as The Snyder Scen
ic Auto Co.,

Application No. 609, Decision No. 1164.

The Yellow Cab Co. of Colorado Springs, Application No.
 635,

Decision No. 1165.

The Hammond Scenic Auto Co., Application No. 581, Decision

No. 1169 (authorizing operations out of both Colorado Springs

and Manitou).

A
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L. E. Dicks, Application No. 599, Decision No. 1170 (author-

izing operations out of both Colorado Springs and Manitou)•

Thomas L. Reasoner, doing business as The Scenic Auto Co..

Application No. 594, Decision No. 1171.

The Pikes Peak Automobile Co., Application No. 573, Deci-

sion No. 1172.

J. M. Buster, et al., doing business as The Buster & Williams

Touring Co., Application No. 572, Decision No. 1173.

John O'Byrne, Application No. 592, Decision No. 1174.

William Irvine, Application No. 637, Decision No. 1175.

George H. Miller, Application No. 643, Decision No. 1177.

Luther C. Johnson, Application No. 647, Decision No. 1178.

F. M. Thompson, et al., doing business as The Colorado

Springs Sightseeing Co., Application No. 652, Decision No. 1179.

L. L. Schwartz, Application No. 653, Decision No. 1180.

Otto Quillen, doing business as Otto's Scenic Co., Application

No. 668, Decision No. 1181 (authorizing operations from Prospect

Lake Auto Camp only).

Elk Hotel Co., Application No. 659, Decision No. 1182.

James T. Freeman, Application No. 661, Decision No. 1183.

Mrs. D. F. Gaines, Application No. 666, Decision No. 1184.

M. H. Grams, Application No. 825, Decision No. 1186.

C. W. Knight, et al., doing business as Knight and Tarman

Sightseeing Company, Application No. 694, Decision No. 1186.

Florenz Ordelheide, Application No. 718, Decision No. 1188.

T. H. Smith, Application No. 753, Decision No. 1189 (author-

izing operations from Rodeo Camp Grounds only).

P. B. Turner, Application No. 713, Decision No. 1191.

P. B. McCrary, et al., doing business as The Colorado Touring

Co., Application No. 715, Decision No. 1193.

0. M. Early, et al., doing business as The Cadillac Touring

Co., Application No. 733, Decision No. 1194.

Antlers Livery & Taxicab Co., Application No. 737, Decision

No. 1195.
J. G. Shabouh, Application No. 736, Decision No. 1196 (au-

thorizing operations out of both Colorado Springs and Manitou)•

Arthur S. Hilles, doing business as The Colorado Springs

Scenic Co., Application No. 670, Decision No. 1199.

Cragmore Sanatorium, Application No. 689, Decision No. 1203.

William Nuttall. Application No. 776, Decision No. 1248.

B. E. Beals, Application No. 847, Decision No. 1249.

I. C. Collins, et al., doing business as The Mountain Circle

Auto Co., Application No. 849, Decision No. 1250.

The Seven Falls Co., Application No. 750, Decision No. 1251

(authorizing operations out of Seven Falls, Stratton Park only).

C. J. Lepel, Application No. 855, Decision No. 1252.

Charles Meter, Application No. 856, Decision No. 1253.

Katkan W. Parker, Application No. 862, Decision No. 1254.

George W. Clark, Application No. 877, Decision No. 1257.

Wallace Gribble, Application No. 656, Decision No. 1318.

E. W. Cook, Application No. 872, Decision No. 1319.

Edward Madison, Application No. 874, Decision No. 1320.
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M. N. Fain, Application No. 910, Decision No. 1322 (authoriz-
ing operations out of Prospect Lake and Hopkins camps only).

W. H. Crow!, Application No. 906, Decision No. 1393.

In the following applications the certificates issued are identical with
the ones issued in the preceding applications, except that the
operations authorized are out of Manitou:

George J. Wetherald, et al., doing business as The G. & W.
Garage and Tours Co., Application No. 612, Decision No. 1163.

T. E. Anderson, Application No. 614, Decision No. 1166.
Edward E. Nichols, Applications Nos. 601 and 602.
Harry L. Anderson, doing business as The Anderson and

Harry Seeing Colorado Co., Application No. 595, Decision No. 1168.
Russell Foster, Application No. 640, Decision No. 1176.
William Olson, Application No. 837, Decision No. 1187.
F. J. Burghart, Application No. 780, Decision No. 1190.
Oscar Baughman, Application No. 714, Decision No. 1192.
Clyde W. Carmer, Application No. 748, Decision No. 1197.
Geo. E. Bateman, Application No. 749, Decision No. 1198.
Henry Muscati, Application No. 651, Decision No. 1246.
Frank W. Hoepner, Application No. 664, Decision No. 1247.
Beryl Spradling, Application No. 864, Decision No. 1255.
W. W. Walker, Application No. 865, Decision No. 1266.
T. A. Hailey, doing business as The Rocky Mountain Sight-

seeing Co., Application No. 639, Decision No. 1317.
Jesse Taylor, Application No. 846, Decision No. 1321.
Roy Padgett, Application No. 920, Decision No. 1360.
Harry Fraser, Application No. 915, Decision No. 1362.
Arthur S. Hillis, Application No. 939, Decision No. 1384

(authorizing operation out of El Colorado Lodge only).

RE FLORENCE C. MOLLOY, et at., DOING BUSINESS AS
MOLLOY TOURS.

[Application No. 706. Decision No. 1212.]

Certificate of convenience and necessity issued authorizing motor
vehicle transportation of passengers on sightseeing trips between
Boulder and points named, subject to conditions stated.

[April 4, 1927.]

Appearances: Frank L. Moorhead, Esq., Boulder, Colorado,
for the applicant; J. Q. Dier, Esq., Denver, Colorado, for the
Colorado and Southern Railway Company.

STATEMENT.

By the Commission: On June 10, 1926, Florence C. Molloy
and Mabel N Mackay, co-partners, doing business under the
firm name of Molloy and Macleay, filed their application with
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this Commission for a certificate of public convenience and

necessity to conduct a motor transportation system for the trans-

portation of the sightseeing public from the city of Boulder to

various scenic attractions. No written protest was filed against

this application. The same was set down for hearing at the Hear-

ing Room of the Commission, Denver, Colorado, on February 10,

1927, at which time evidence in support of said application was

received. Oral protest was entered by the Colorado and South-

ern Railway Company at the time of the hearing. The appli-

cants asked that their petition be amended so as to show that

the name under which this business is to be conducted be desig-

nated as the Molloy Tours, which was allowed.

Points to which this service from Boulder. Colorado, is to be

operated are as follows: Estes Park, Idaho Springs, Mount

Evans, Corona, Stapp 's Lake, Arapahoe Glacier Region, Apex

and Georgetown Loop, Colorado Springs, Cripple Creek, Grand

Lake and Gold Hill. The operations are not conducted on regu-

lar schedule. It consists of sightseeing business from Boulder,

mainly during the summer months, to enable the traveling public

to see the various scenic attractions by the more flexible service

offered by automobile transportation commencing and terminat-

ing at Boulder. No one-way tickets are sold to any point and

there is no intention on the part of the applicants to serve the

public as a passenger operation as distinguished from a sight-

seeing operation.

The equipment of the applicants consists of five seven-pas-

senger automobiles. The investment is approximately $15,000.

After a careful consideration of all the evidence introduced

at the hearing in this application, the Commission is of the opin-

ion and so finds that the present and future public convenience

and necessity requires the motor transportation system of pas-

sengers operated by Florence C. Molloy and Mabel N. Macleay,

co-partners, doing business under the name of the Molloy Tours,

to transport sightseeing passengers from Boulder to Estes Park,

Idaho Springs, Mount Evans, Corona, Stapp's Lake, Arapahoe

Glacier Region, Apex and Georgetown Loop, Colorado Springs,
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Cripple Creek, Grand Lake and Gold Hill and return, subject to
certain conditions contained in the order.

ORDER.

IT Is THEREFORE ORDERED, That the present and future public
convenience and necessity requires the motor vehicle system for
the transportation of passengers by Florence C. Molloy and
Mabel N. Macleay, co-partners, doing business under the name
of Molloy Tours, applicants herein:
A. Boulder to Estes Park.
B. Boulder to Idaho Springs.
C. Boulder to Mount Evans.
D. Boulder to Corona.
E. Boulder to Stapp 's Lake.
F. Boulder to Arapahoe Glacier Region.
G. Boulder to Apex and Georgetown Loop.
H. Boulder to Colorado Springs.
I. Boulder to Cripple Creek.

J. Boulder to Grand Lake and Gold Hill.

And this order shall be taken, deemed and held to be a certifi-
cate of public convenience and necessity therefor, subject to the
following terms and conditions, which, in the opinion of the Com-
mission, the public convenience and necessity requires:
(a) That no transportation of passengers to any intermedi-

ate point shall be permitted.

(b) That all operations by the applicants herein shall be lim-
ited to sightseeing round trip operations originating and termi-
nating at Boulder, Colorado.

(c) That the quantity of equipment to be used in this oper-
ation shall be limited to such as appears in the testimony offered
at the hearing herein.

(d) That the applicants shall file a written acceptance of the
certificate herein granted within a period of fifteen days from the
date hereof and shall file tariffs of rates, rules and regulations
as required by the Rules and Regulations of the Commission gov-
erning motor vehicle carriers within a period not to exceed
twenty days from the date hereof.
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Jr IS FURTHER ORDERED, That this certificate is granted sub-

ject to the compliance by the applicants with the Rules and Reg-

ulations now in force or to be hereafter adopted by the Commis-

sion with respect to motor vehicle carriers and also subject to

any future legislative action that may be taken with respect

thereto.

A

RE APPLES, CULL OR WINDFALL, REFUSE AND

WASTE.

[Investigation and Suspension Docket No. 80. Decision No. 1214.]

Rates—Improper mixing classes of freight—No ground for increasing

rates—Apples.

1. That shippers in violation of the tariff may mix first class

apples with culls has no bearing on the reasonableness of the cull

apples rate. The policing of shipments is a matter for the carrier.

2. Proposed increase from 34 cents to 63% cents per 100

pounds on apples, cull or windfall, refuse and waste in box cars

from Mack, Paonia and Montrose to Denver and other points

named held not justified by the carrier.

[April 4, 1927.]

Appearances: J. A. Gallaher and B. W. Robbins, Denver,

Colorado, for the Denver and Rio Grande Western Railroad

Company; Geo. A. Crowder and Henry Sobal, Denver, Colorado.

for Puritan Products Company.

STATEMENT.

By the Commission: This cause is before the Commission as

a result of State amendment No. 16 to freight tariff D. & R. G.

W., G. F. D. No. 5922-B, Colo. P. U. C. No. 61, filed July 21,

1926, to become effective August 24, 1926, by the Denver and

Rio Grande Western Railroad Company, wherein it proposes to

cancel the 34 cents per 100 pounds rate on Apples, Cull, Wind-

fall, Refuse and Waste (in box cars) from Mack, Paonia and

Montrose, Colorado, to Denver, Colorado Springs, Colorado City,

Jansen, Minnequa, Pueblo, Trinidad and Walsenburg, Colorado,

and in lieu thereof to apply the 631/2 cent rate as provided in
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item No. 365 of above mentioned tariff, description of which is as
follows: "Apples, carloads, minimum weight 30,000 pounds."

This amendment was suspended by the Commission, by an
order dated August 23, 1926, upon complaint, until November
14, 1926, and resuspended by an order dated November 5, 1926,
until May 23, 1927, and the case set down for hearing January
17, 1927, at the Hearing Room of the Commission, 305 State
Office Building, Denver, Colorado, 10:00 o'clock A. M.
The complainant, a packer and manufacturer of high grade

fruit products, vinegar and eider, with its place of business at
Denver, Colorado, contends that if the 631/2 cent rate is allowed
to go into effect it will have the effect of forcing them to dis-
continue the manufacture of cider and vinegar, as the margin of
profit is about 3 cents per gallon at the present time. The evi-
dence is clear that the traffic in question will not bear any in-
crease.
The present 34 cent rate is the outcome of a 30 cent rate estab-

lished by an order of this Commission in Case No. 18, Grand
Valley Fruit Rate Association v. D. & R. G. W. R. R. Co., et al.,
1 Colo. P. U. C. 111. This 30 cent rate was increased 25 per
cent by order of the Director General of Railroads in General
Order No. 28, making it 371/2 cents, and at the request of the
Denver Chamber of Commerce was not increased under the gen-
eral advance of 1920, it being agreed to continue the 371/2 cent
rate for the balance of that season; however, the carrier failed to
cancel the said 371/2 cent rate, with the result that same was re-
duced 10 per cent under the 1922 general reduction.

Considerable stress was laid by the defendant to the abuse
which was being practiced by certain shippers who ship first
class apples in mixed carloads with cull or windfalls and secure
the cull apple rate and then re-sort the apples in their ware-
houses and pack those that are in good shape and dispose of them
at the first class apple price however, there is nothing in the
record establishing as a fact that these conditions actually exist
and defendants' witness was unable to offer anything in evidence
to substantiate their contention, although they were satisfied in
their own minds that this was being done. In further testimony
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defendants testified they had no objections to continue a provi-

sion for a cull apple rate, providing the same spread was applied

as was prescribed by this Commission in Case No. 18, supra.

This Commission is of the opinion that the policing of ship-

ments is a matter entirely up to the carrier; if their tariff pro-

vides a cull apple rate such rate must apply on that commodity

and the question of what use it is to be put to has nothing what-

soever to do with the rate, and if shippers are inclined to mis-

represent their shipment by false billing to secure the lower

rate at the time of shipment, the carrier would be up against

the same abuse on any other rate established, which was any

less than the first class apple rate.

The issue before the Commission in this case is the reasonable-

ness or unreasonableness of the proposed 631/2 cent rate on cull

apples and not the policing of the carrier's shipments. If ship-

pers misrepresent their shipments in order to defeat the legal

rate applicable to same they are laying themselves liable to crim-

inal action and, furthermore, the carrier has recourse through

the civil courts.

After a careful consideration of the entire record the Com-

mission finds that the proposed increase has not been justified.

An order will be entered requiring the cancellation of the sus-

pended schedule.

ORDER.

IT IS THEREFORE ORDERED, That the respondent herein be, and

they are hereby, notified and required to cancel item 220-B, State

Amendment No. 16, to Freight Tariff D. & R. G. W., G. F. D.

No. 5922B, Colo. P. U. C. No. 61, on or before May 23, 1927,

upon notice to this Commission and to the public by filing and

posting in the manner prescribed in Section 16 of the Public

Utilities Act of the State of Colorado.

IT IS FURTHER ORDERED, That the respondent herein be, and

it is hereby, notified and required to establish, on or before May

23, 1927, upon notice to this Commission and to the public by

filing and posting in the manner prescribed in Section 16 of the

Public Utilities Act, and thereafter maintain and apply to the
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transportation of apples, cull, windfall refuse and waste (in box

cars) from Mack, Paonia and Montrose, Colorado, to Denver,

Colorado Springs, Colorado City, Jansen, Minnequa, Pueblo,

Trinidad and Walsenburg, Colorado, a rate which shall not ex-

ceed 34 cents per 100 pounds, and that this proceeding be dis-

continued.

RE H. S. HARP, et al., DOING BUSINESS AS HARP

BROTHERS.

[Application No. 632. Decision No. 1216.]

Certificate of convenience and necessity issued authorizing motor

vehicle transportation in combination with horse drawn sl
eds of

freight, passengers and express between Rifle and Mee
ker "and

intermediate and adjacent territory."

Raymond E. James was issued a certificate identi
cal with

the foregoing one issued to Harp Brothers, except 
that James'

certificate does not authorize transportation of passeng
ers. Ap-

plication No. 701. Decision No. 1218.

[April 14, 1927.]

Appearances: Frank Delaney, Esq., Glenwood Springs, Colo-

rado, for applicant; John R. Clark, Esq., Meeker, Colorado, for

Rio Blanco County; J. N. Neal, Esq., Meeker, Colorado, for

himself.

STATEMENT.

By the Commission: On May 10, 1926, petition was filed with

this Commission by H. S. Harp and Thad S. Harp, co-partners,

doing business under the firm name and style of Harp Brothers,

for a certificate of public convenience and necessity to operate a

bus and truck line for the transportation of passengers, express

and freight, between the town of Rifle in Garfield County, Colo-

rado, and the town of Meeker in Rio Blanco County, Colorado.

The applicants set forth in their application that they had

operated over this route for a number of years, last past, that

they were obliged to use horses and mules with sleds during the

winter months, for about twelve miles of the route, on account

of heavy snows falling at the higher altitudes, thus causing them
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to transfer all loads from automobiles and trucks to sleds drawn

by teams and then transfer back again to automobiles and

trucks at the end of the snow area, thus calling for a different

schedule during the winter period; that there was no other

means of transportation between the towns set forth in this ap-

plication, as Meeker was located about 431/2 miles from any rail-

road and Rifle was the nearest and most accessible railroad point

from which to operate such needed transportation line.

This application was set down for hearing at the City Hall,

Rifle, Colorado, for December 8, 1926, at 9:00 o'clock A. M. and

the Commission duly proceeded to receive such testimony and

evidence as was submitted by parties in interest.

The applicants appeared by Attorney Frank Delaney and in

person. Rio Blanco County was represented by Attorney John

R. Clark and J. N. Neal appeared for himself.

The testimony introduced substantiated the facts set forth in

the application herein, showing that the public convenience and

necessity absolutely required the operation of such a. transporta-

tion line as herein applied for. That the applicants had oper-

ated a similar line over the route herein prayed for during the

last 30 years; that the snow conditions required an equipment

such as they possessed, that they had shown themselves as capa-

ble and efficient in every way to render the service required and

that they were at all times in a position to serve the public in

the territory along this route. •

The testimony shows that their equipment consists of two ten

passenger busses; two five-passenger Studebaker cars; two 11/2-

ton freight trucks; one 1-ton truck; eight mules, eight horses,

together with harness and sleds; barns along the route, and of-

fices and garages equipped for the complete handling of these

operations, all valued at $21,300.

The evidence shows that the operation of this system was giv-

ing a net income of about $300 per month over and above a mail

contract which the applicants held from the Government

amounting to $4,000 annually, covering the instant route applied

for in this application.

11
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All other parties appearing in this case disclaimed any objec-

tion to the granting of a certificate to the applicants herein, and

after a careful consideration of all the testimony and facts ad-

duced from the hearing of this application the Commission is of

the opinion and so finds that the public convenience and neces-

sity requires and will in the future require the transportation
system of the applicants herein over the proposed route as set
forth in their application for the transportation of passengers,
express and freight.

ORDER.

IT Is THEREFORE ORDERED, That the present and future public
convenience and necessity requires and will require the operation
of a transportation system for the transportation of passengers,
express and freight between the town of Rifle in Garfield County,
Colorado, and the town of Meeker, Rio Blanco County, Colorado,
and intermediate and adjacent territory thereto, by the firm of
Harp Brothers, applicants herein, by such an operation as is by

them provided, viz.: automobiles, busses and trucks during the
summer months and during the winter months, or snow period,

by a combination of said conveyances with horse-drawn sleds
across such snow area as may exist during that period, and this

order shall be taken, deemed and held to be, a certificate of public

convenience and necessity therefor.

IT Is FURTHER ORDERED, That the applicants shall operate

such transportation line as herein set forth, throughout the year,

except when prevented by the Act of God, the public enemy. or

unusual or extreme weather conditions, and this order is subject

to compliance by applicants with the rules and regulations now

in force or to be hereafter adopted by this Commission with ref-

erence to motor vehicle carriers, and also subject to any legisla-

tive action that may in the future be taken with respect thereto.
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