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PREFACE

The Colorado Division of Real Estate and Bradford Publishing have prepared this manual with
assistance from members of the Real Estate Commission, the Board of Real Estate Appraisers, the
Board of Mortgage Loan Originators, and the Conservation Easement Oversight Commission. We
gratefully acknowledge the help of the many who have contributed their time and experience,
especially Marcia Waters and the dedicated staff at the Division of Real Estate for their commitment
to making this publication available to the industry.

We hope this manual will be helpful to new applicants for licensure and also a benefit to
practicing real estate brokers, appraisers and mortgage professionals as a ready reference.

The information contained in this manual is fundamental to a sound introduction to the real estate
industry. It is not intended as an all-inclusive real estate text; nor should it be relied upon as a source
of legal advice.

For those who desire to increase their educational and professional competency, there are many
classes and courses of instruction available throughout the State of Colorado and a number of
colleges and universities that offer four-year programs leading to a degree in real estate and related
fields. Suggestions, corrections and criticisms for and of this publication are solicited and will receive
careful consideration.

Disclaimer: The portions of the Colorado Revised Statutes, reprinted in this Manual with
permission of the Committee on Legal Services in accordance with section 2-5-118, C.R.S., are
unofficial publications of the Colorado Revised Statutes. They are included as: a reference for
real estate practitioners, an aid to those preparing for licensure, and others with an interest in a
digest of real estate related laws and information. The Division of Real Estate makes every effort
to maintain accurate information; however the State makes no warranties whatsoever in relation
to the contents of this manual, and users rely upon the information contained herein at their own
risk. Official statutes are maintained on the Colorado General Assembly website at:
www.leg.state.co.us/.

Official rules of the Real Estate Commission, Board of Real Estate Appraisers, Board of
Mortgage Loan Originators, and the Conservation Easement Oversight Comission are compiled
and published by the Secretary of State in the Code of Colorado Regulations at:
www.sos.state.co.us/CCR.

More information and portions of this Manual are available on the Colorado Division of Real
Estate website at: www.dora.state.co.us/real-estate.

@ Bradford Publishing Co.
1743 Wazee Street
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www.bradfordpublishing.com
Printers and Distributors
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Electronic Edition ISBN: 978-1-932779-73-8

© 2012 State of Colorado Department of Regulatory Agencies, Division of Real Estate




TABLE OF CONTENTS

Chapter-Page

CHAPTER 1: REAL ESTATE BROKER LICENSE LAW ......c.ccoooiiiiiiiieeese e 1-1

I. REasON FOr 1tS ENACIMENT.......coiiiiiiee ettt enes 1-1

1. What the Law D0ES NOT COVE .......eoeiiieieee ettt ettt st eneas 1-1

1. The ComMmMISSION OFFICE.....c.iiiiiiiieee s 1-1

AL The MaSEEI File ... e 1-2

2 I o] 3 [ o USSR 1-2

C. ENFOrcement SECLION .....cceiveie et re e 1-3

IV . LECENSE LW ...ttt ettt sttt ettt et e st et e besbeese e besne e e e nteaneeneas 1-4

N o T O Rl = T (0] =T OSSPSR 1-4

B. Part 2 — Brokers COMMISSIONS.......c.ciuiiiiieiieerieiesieeiesiesieeseeseseesvesraesae e sraenaens 1-26

C. Part 3 —ReCOVErY FUNG.........ccooiiiiiieee e 1-27

D. Part 8 — Brokerage Relationships..........ccccovviiiiiiicicice e 1-33

CHAPTER 2: COMMISSION RULES AND REGULATIONS........cccc i 2-1

Rules of the Colorado Real Estate COMMISSION .......ccccveviiiiiiieiiiieie e 2-1

Rule A. License Qualifications, Applications and EXxaminations...........cc.cccccevvvevenieiiecceseecnee. 2-1

Rule B. ContinuiNg EUCALION .........cociiiiiicie ettt st re et ras 2-4

Rule C. LiCeNSING — OFFICE ...oviiiieieieee et 2-8

Rule D. Renewal, Transfer, Inactive License, Errors and Omissions Insurance ....................... 2-12

Rule E. Separate Accounts — Records — Accountings — Investigations............ccccceevvevevicecnenn, 2-15

CommisSioN APPIOVEA FOIMS......c.iiiiiiiiiieie ettt st s re e be e e sresaa e e nras 2-38

Rule F. Use of Commission APProved FOIMS........cccvciiiiieeiiieeec ettt 2-38

Rule G. Brokers Acting Under 12-61-101(2)(j) C.R.S. (Rental Referrals) ..........cc.ccoovvviinnnne 2-41

RUIE H. REPEAIEA ..ottt ene s 2-44

RUIE 1. DECIAratOry OFUEIS......ccveviiieeieite ittt sttt be st sr e s beeraestesre e s besreene et e 2-44

RUIE J. REPEAIEA ...ttt et st e a e st e e b b e sbesteenbesreeneente e 2-46

Rule K. Exceptions and Commission Review of Initial DeCiSiONS............ccccocvviviirineneiciininns 2-46

CHAPTER 3: COMMISSION POSITION STATEMENTS ..o 3-1

CP-1 Commission Policy on Homebuilder’s Exemption from LiCensing...........c.ccocevvnerienennnn 3-3

CP-2 Commission Position on Referral Fees and Advertising SErvices ........ccccovvvveveienvesnenne. 3-3

CP-3 Position Statement Concerning Commission Rule E-13 ..., 3-4

CP-4 Commission Position on Interest Bearing TruSt ACCOUNTS .........ccoeveirineninenieniereeeenas 3-4

CP-5 Commission Position on Advance Rentals and Security Deposits..........cccccvvveveieieernenne. 3-5

CP-6 Commission Position on Release of Earnest Money DepositsS..........ccocvevereereenereeneenennne 3-6

CP-7 Commission Position 0N ClOSING COSES.......c.civiieiiiieie e 3-6

CP-8 Commission Position on Assignment of Contracts and Escrowed Funds.............ccccoe.e..e.. 3-7

CP-9 Commission Position on Record Keeping by BroKers ..........ccccooveeviiieneneenenecee e 3-8
CP-10 Commission Position on Compensation Agreements Between Employing and

EMPIOYEU BIOKETS ..ot 3-9

CP-11 Commission Position on Assignments of Broker’s Rights to a Commission................... 3-9

CP-12 Commission Position on the Broker’s Payment or Rebating a Portion of an

Earned COmMMISSION ......c.oouiiieiiciecie ettt nesne s 3-9

CP-13 Commission Policy on Single-Party LiStiNgS.........ccccvviiiiiiiii i 3-10

CP-14 Commission Position on Sale of Modular Homes by Licensees..........cococevviveiieiieenen, 3-10

CP-15 Commission Position on Sale of Items Other Than Real Estate.............cccccooevviveieiinnenn 3-11

CP-16 Commission Position on Access to Properties Offered for Sale............ccccoovovninvnennnn. 3-11

CP-18 Commission Position on Payments to a Wholly Owned Employee’s Corporation........ 3-12



Colorado Real Estate Manual

CP-19 Commission Position on Short Term Occupancy Agreements.........ccovveveeveveseeinennens 3-12
CP-20 Commission Position Statement on Personal ASSIStants...........cccceoevevereneniieneseeienenns 3-13
CP-21 Commission Paosition on Office Policy Manuals ............cccoooviiiiinieiee e 3-14
CP-22 Commission Position Statement on Handling of Confidential Information in Real
EStAte BrOKEIAQE. ... ecveiveiieiteitee ettt ettt et a et sne e 3-15
CP-23 Commission Position on Use of “Licensee Buyout Addendum”..........ccccoovevvivniennnne 3-15
CP-24 Commission Position on Preparation of Market Analyses and Real Estate
Evaluations Used for LOan PUIPOSES..........coeiiiiiiinieneieieesesie e 3-16
CP-25 Commission Position on Recording CONLIaCtS.........cccoveviveiieeiieiieeniee e see e see e eneeens 3-17
CP-26 Commission Position 0N AUCLIONING........ccceiiuriiieereerresieesieeseessieeseeesreesreesrneseesseeesseens 3-18
CP-27 Commission Position on the Performance of Residential Property Management
FUNCLIONS ...ttt ettt sttt e e s ene e 3-18
CP-28 Commission Position on Showing Properties ..........cccoveieiieie i 3-19
CP-29 Commission PoSItion 0N “Megan’s LaW™ ........cccoeiiiririnenienieieesesie s 3-20
CP-30 State of Colorado Real Estate Commission and Board of Real Estate Appraisers
JOINt POSITION SEAEMENT .....c.ecviiiciiceie s 3-20
CP-31 Commission Position on Acting as a Transaction Broker or Agent in Particular
TyPeS Of TrANSACTIONS. ......oiviviiiiiieiee e 3-21
CP-32 Commission Position on Brokerage DiSCIOSUIES ..........c.cieeveieieeieie i sre e 3-22
CP-33 Joint Position Statement from the Division of Real Estate and Division of
Insurance Concerning Application of the Good Funds Laws...........c.cceeevveiennne 3-22
CP-34 Joint Position Statement from the Division of Real Estate and Division of
Insurance Concerning Closing INStrUCtIONS.........c.cccccvevieieciicie e 3-24
CP-35 Commission Position on Brokers as PrinCipals............ccocoeiireniininiinneneneeeeis 3-25
CP-36 Commission Position on Minimum Service REQUIFEMENTS ..........ccocvvvvrerenererieieenniens 3-25
CP-37 Commission Position on Survey and Lease Objections to the Contract to Buy
aNd Sell REAI ESTALE........cciiiiieirieieiee e 3-27
CP-38 Commission Position on Disclosure of Affiliated Business Arrangements and
CONFHCES OF INTEIEST.....cveiiiciiciecic e e 3-28
CP-39 Commission Position on Lease Options, Lease Purchase Agreements and
Installment Land CONTFACES.........coveiveiereieeese e 3-29
CP-40 Commission POSITION 0N TEAMS ....c..viviierieeiesiseeiesieseesiestee e steereestesreeseeseeaeeseesseeeens 3-29
CP-41 Commission Position 0N COMPELENCY .......ccveiviiieiieiiiie ettt e e e 3-30
CHAPTER 4: SUBDIVISION LAWS... ..ottt 4-1
I, SUDAIVISION STATULE .......eeviiiieiiciesicce et 4-1
1. Rules and Regulations for Subdivision DeVelopers ..o 4-7
1. Jurisdiction Of COMMISSION.........coeiiiieiiiice e 4-17
AL INEFOTUCTION <.ttt ene s 4-17
B. Exempt from Registration under the Subdivision Developer’s Act ................... 4-17
C. Additional Provisions of the SubdiviSion ACt ...........cccccvvvevivireienie e, 4-18
IV. HOA Registration and the HOA Information and Resource Center ...........cccccevvevvenene 4-18
Position Statement — HOA 1.1 — Registration Requirements for CCIOA-
Exempt HOomeowners” ASSOCIAtIONS ..........coeveieeiininiseneeeeeee 4-20
V. Licensee’s ReSPONSIDIILIES........c.coviieiiiiiicce e 4-20
VI. Condominium OWNESNIP AC........ooiiieiieie ettt 4-21
Title 38, Article 33, C.R.S. — Condominium Ownership ACt........c.ccccevvvvevvivernene. 4-21
VII. Municipal Planning and Zoning LAWS ..........cccceiieriiiieieiiee e seee e e se e 4-23
VI County PIaNNING LAWS ......ooiiiiiieieiie sttt seeenee e 4-24
IX. Special Types of SUDAIVISIONS........ccoviiiiiiiiieie e 4-25
A. Condominiums as SUBAIVISIONS ..........ccccveieieeiiriie e 4-25



Table of Contents

X. Colorado Common Interest OWNErship ACt........cccvoveiiiieieie e 4-25

A. Creation, Alteration, and TEIrMINALION .........cooiieeeeieieee et e e e e eeeereeeseean 4-42

XI. Management of the Common Interest COMMUNITY.........cccooveiieriieee e 4-62
XI1. Cooperative HOUuSING COIPOTatiONS.........coviveiieiieieiitesee e ste e e ste e e sre e 4-82
CHAPTER 5: LANDMARK CASE LAW AND OPINIONS.......ccccotiitiinenereeeee e 5-1
I. Supreme Court Decision on Practice of Law by BroKers...........cccccoevvieininininicnenenns 5-1
Summary of Decision on Practice of Law by Brokers............cccooeoiiiiicnieiiiiennnnnen, 5-2
Companion Decision on Practice 0f LaW ........ccccooviieiiiiiie e 5-4

Il. Licensee Acting on Own Account—Commission JurisdiCtion ............ccccevvvvvvnvseriennen. 5-5

I11. Attorney General’s Opinion on Business Opportunities...........ccovverinineneneieisenennes 5-7
SUMMIAIY ..ttt ettt e e s e st e e e st e e st e e ssee e snte e e ssteeanseeeteeeanteeeseeesneeeantenennseennnes 5-9
CHAPTER 6: INTERESTS IN LAND HISTORY .....ooiiiiiiieie e 6-1
I 1o oo (1T o] OSSPSR 6-1

1. Kinds of INterests in Land...........ccouiiiiiieiiiiie et 6-1

Y == o] (o S . SRR 6-2

B. NON-Freenolt ESAteS........ccvciiiiirieieieie e 6-4

HHL. CONCUITENT INTEIESTS....cueiieieitieet ettt ettt b e bbb e e 6-4

AL JOINETENANCY ...ttt 6-4

B. Tenancy in COMMON .......ccveiuiiieeie ittt sttt s te e sbe st e e sbeeneesteereenae e 6-6

IV. CONCUITENT CONVEYANCES ... vveeieeeeieteeestieeeieeesteeesnteeestaeesteeasseeessteeessaeesnseesnseeesssessnseeensnes 6-6

V. Homestead EXEMPLION .......cceiiiiieieisiie et 6-6

VL BASEIMENTS ...ttt st s e sa b e e e b e e be e e sabe e e nbreennneas 6-8
VL ACVEISE POSSESSION.......etiiiieniesiesieieaiesie sttt ste ettt ste st e e nessesbessenbeseeneeeeneanes 6-8
VII1. Combined Types of OWNEISNIP ......coveiiiiiiii s 6-10
CHAPTER 7: LAND DESCRIPTIONS ..ottt et 7-1
IR T )4 0T [T 1 [ S 7-1

I1. The United States Governmental SUrvey SYSTEM .........ccovviririneneieieiesise e 7-1

I11. Metes and Bounds DESCIIPLIONS.........coiiveieiieicie et sre e 7-5

AL BEANNG SYSTEIM ...ttt 7-5

B. AZIMULN SYSTEM ...ttt 7-7

IV. Recorded SUDAIVISION PIAL.........ccccooiiiiiiieicce e 7-7

V. SUrVeYS and CertifiCALES ........ociiiiiiiie ettt seeeneas 7-8

V1. Colorado Coordinate SYSIEM ........cceiiiiieieiicie sttt nre e 7-11

A LB AV 1 £ ol V] (=] o SR 7-13
CHAPTER 8: DEEDS AND TRANSFER OF TITLE ..ot 8-1
IR 1o T L1 o 1 o RS 8-1

AL TYPES OF DBEUS ...ttt sttt neeneeenes 8-3

B. Usual EIements Of DEEUS .......ccviveieieiieie st 8-4
CHAPTER 9: EVIDENCE OF TITLE ...ocoitiiie ettt 9-1
IR 1o T [ Tox 1 [ o TSRS 9-1

1. ADSEract and OPINION ......cc.oiiiie ettt see et eneeseeeneas 9-1

AL LIADIHIITY et 9-2

2 T 1] SO 9-2

T I = U g o= SR 9-2

A. Owner’s versus Mortgagee’s POLICIES........ccccciiieiiiiiic e 9-3

B. Title Insurance COMMITMENTS .......ccuviiveiiiiiie e 9-3

C. DiviSion Of INSUFANCE .......ecveiieeiieie sttt sresra e 9-3

D. Application of the Good FUNAS LAWS .........cccoeiiieiieieciecese et 9-5



Colorado Real Estate Manual

IV. Torrens Certificate Of TItle........ccccoiiiiiiiiiiee e 9-6

A. Methods 0f RegISratioN ..........ccoiiiiiiiiiiee e 9-6

B. Transfer of TOrrens TIHIE ..o o 9-7

CHAPTER 10: APPRAISER REGULATION. ..ottt 10-1

I. The Colorado Board of Real Estate APPraiSers .......ccccevveierereeieeieeee e e 10-1

I1. Appraiser Licensing and CertifiCation............c.ccoocvviviieiiiiiesi s 10-1

1. Levels Of APPraiSer LICENSUIE........coeiiiieeie st eee ettt eneeseesnee e 10-2

IV. Requirements for APPraiSer LICENSUIE. ........oovieerireeie e seeie st 10-3

V. Continuing Education REQUIFEMENTS.........c.cceiviiieie it 10-6
Title 12, Article 61, Part 7, Colorado Revised Statutes — Real Estate

F AN o] 0] £V TSR 10-7

VI. Rule Making of the Board of Real Estate APPraiSers .........ccccovvvirieninenenieieieeniens 10-17

Rules of the Colorado Board of Real Estate APPraiSers ..........ccoovvvverenereieeinnnns 10-18

VII. Appendix — Affidavit for Conservation Easement AppraisalsS..........c.ccccoeveveieeeenenn, 10-45

CHAPTER 11: CONSERVATION EASEMENTS ...t 11-1

O L0 T [N Tox o] PSRRI 11-1

I. Limiting the Amount of State Tax Credit That May Be Claimed.............ccceccevvrvvennne. 11-1

1. Conservation Easement StAtULES..........cccviiveiereerieieieesie e e se e sie e sre e e 11-2

CHAPTER 12: MORTGAGE LOAN ORIGINATORS ..ot 12-1

T 14 T [ [ USSP 12-1

Il. Mortgage Loan Originator Licensing and Mortgage Company Registration Act......... 12-2

Colorado Revised Statutes Title 12, Article 61, Part 9......c..ooevveveveeeeeeeeeeee e 12-2

I11. Standards for Mortgage Lending and ServiCing..........c.coceoerereiniinnnieneneneeeeenns 12-25

IV, LOBN FRAUT ..ottt sttt enenne s 12-29

V. Mortgage Loan Originator RUIES............cccviiiiiiiiiiie ettt st 12-30

Rules Regarding Mortgage Loan Originators ..........c.ccoerieirininenenenienieseeeeeniens 12-30

V1. POSItION STALEIMENTS ....c.viiiieie et ste e eeseeeneeneas 12-72

Position Statement — MB 1.1 [Repealed] ..o 12-72

Position Statement — MB 1.2 [Repealed] .........ccccooeriiiiiiiiiiieeeeee 12-72

Position Statement — MLO 1.3 — Licensing ReqQUITEd..........ccocvrvrererieneiieiieinins 12-72

Position Statement — MLO 1.5 — Loan Modifications ...........c.ccocvvvvinenerininiinnens 12-73

Position Statement — MLO 1.7 — Financial Responsibility Requirement............... 12-75

Position Statement — MLO 1.8 — Real Estate Brokerage AcCtiVity ..........ccccccevenene 12-75

VII. Colorado Specific Mortgage Loan Originator FOrmMS...........cccoceeveiieveieiiece e 12-77

Dual Status DISCIOSUIE .......eouiiiieeiieeiee sttt neas 12-77

Colorado Lock-in DiSCIOSUIE FOIM.........coeiiiiiiiiiieiie e 12-78

Colorado Tangible Net Benefit DiSCIOSUIE .........cccovviieieiieic e 12-80

Mortgage Loan Origination Agreement for a Loan Modification.............cc.c........ 12-81

CHAPTER 13: WATER RIGHTS ...ttt 13-1

I. Water Allocation Laws and ProCEAUIES ..........cceeriieeieieeeeie e 13-1

L. VBT PEITIITS ...ttt bbbt ene s 13-3

I11. Conveying and Encumbering Water RightS..........cccooveviiiiicne s 13-4

IV. Disclosure of Potable Water SOUICE..........ccoiiiiieiiie et 13-6

V. Special Considerations for Irrigated Land..........ccoooveiriiiiiiiieiere e 13-7

VI. Water Conservation and Drought Mitigation ............cccoereriieininiinese e 13-8

V4 1 B o g Tod 1151 o] o USSR 13-11

VI, Water Right TEMMINOIOQY .....ccviveiiiiiiece sttt 13-11

Vi



Table of Contents

CHAPTER 14: BROKERAGE RELATIONSHIPS ......ooiiiiieeees s 14-1
IR 11 o T [F o 1 o PRSP 14-1
A. Brokerage Relationships in Real Estate ACt.........ccoovveiiiieencenice e 14-1

B. Establishing the Relationship.........cccccvoiiiiiiiiiiise e 14-1

C. Refining Agency RelationShips........ccoeieiiieiiiiiie e 14-1

I1. Real Estate Brokerage BaSICS ........cccoviieieriiie ettt 14-2
AL ONE-PEISON FilM..c.iiiiiiic ettt st re e renne e 14-2

B. MUItIPIE-PEISON FIMM ....ccuiiiiiiiiieies s 14-2

C. Confidential INfOrmation...........c.oooiiieiiiiiie e e 14-2

D. SUPEIVISION ...ttt ettt ettt st e st e seesteeneeseeereeneeas 14-3

E. Intraoffice RelatioNSNIPS ......cooviiviiiieic s 14-3
o T=T 03 SRS 14-3
IV, TransaCtioN-BrOKEIAgE. .......cccviieiuiie et ittt te st s re et e tesre e s be e e sbesbeenaesbeereenaens 14-4
V. UNITOIM DULIES ...ttt ettt eenaentesne e e e 14-4
A. Seller or Landlord Uniform DULIES ........cccovviveiiiiiie e 14-5

B. Seller or Landlord Agency — Additional DULIES............ccccveveveeicieciece e 14-6

C. Buyer or Tenant Uniform DULIES ........ccocveiiiiiieccc et 14-6

D. Buyer or Tenant Agency — Additional DULIES ..........ccceeverveiinininincne e 14-7

VI. Entering into a Brokerage RelationsShip.........ccccoviiiiiii i 14-7
N 0 1= o3 SRR 14-8

B. Transaction-BroKEIage..........ccoireieiieieieiiisi it 14-8

O O 11 (0] 1= TR UPP PP 14-8

D. Permitted RelationShips .........coviiiiiiiiic e 14-8

VI, Mandatory DISCIOSUIES ........ccveieiiiiiiiiiisie ettt 14-9
A. Establishing the Brokerage Relationship ..........ccccvviiieieiiiinne e 14-9

B. Mandatory DiSCIOSUIES........cc.ciiiieiieiieiie ettt sre et sre e sresra e nre s 14-9

C. Designated Brokerage DiSCIOSUIE .........ccueiuiiieiieieiie et 14-9

D. DiSCIOSUIE FOMMS .....eiiiiiiiiieiesieeie sttt st ee e ereentenreeneenee e 14-10

E. Other DISCIOSUIES .....c.oveuieiieiieiisiesie ettt 14-10

F. Change Of SEAtUS.........cccoiiiieiiiicie st 14-11

VI TWO EXAMPIES ..ottt sttt ettt sbe e ste e e e sreenes 14-11
A. One Broker for Both Sides 0f @ TranSaction.............ccoceveverereininienenese s 14-11

B. Both Sides REPIESENIEM. . .......oiviieiieeree ettt 14-12

C. Prohibited RelationShips ........cccoveiiiiiiiiiiie e e 14-12

IX. Duration of RelationShips ........ccccviiiiiiii e e 14-12
Al TR bbbt b bbb e nbe e e 14-13

2 R =T ¢ 0011 o o SR 14-13

C. No Duties after Termination ...........ccoveiiviiieieiieie s 14-13

D. Responsibilities after Termination ............ccocceoeriiienenieie e 14-13

K. OFFICE POIICIES. ...ttt ettt seeereeee s 14-13
X1, COMPENSALION ...ttt ettt bbbttt bt ene b 14-13
A. Payment Does Not Establish AQENCY .........cocviiiiiiiiii e 14-13

B. MUItiple PAYMENLS .....vociiiiiiie et 14-14

O o - SR 14-14

D. APProval 10 SNAE .......cviiiiiiieeee e 14-14

E. TABNTILY oo e et re e 14-14

F. OUL-Of-State BrOKEIS.......cviiiiiiiiieiie e 14-14
CHAPTER 15: LISTINGS ..ottt ettt st ens 15-1
IR 1oL 0o [N o OSSPSR 15-1
[, RIGt-t0-Sell AQIrEEBMENTS ......ciiiiiiiiie e 15-1

vii



Colorado Real Estate Manual

1. Types of Seller AQreEMENLS ......ccvi it re e nre s 15-2
F AN N I 1 T SRS 15-2

2 O 0T g I 1 1 o RSP 15-2

C. EXclusive AgenCy LiStiNG........ccooiiiieieiiie et 15-2

D. Exclusive Right-t0-Sell LiStiNG ......ccccoveiiereiieieie e 15-3

E. MUIIPIE LISING .veieeeiieiiee ettt 15-3

IV. Right-t0-BUY AGIEEIMENTS ......iiviitiitirieieieieeeei sttt bt 15-3
Exclusive Right-to-Buy CONIACT..........ooeiieiiiiiiiriie e 15-3

V. Change Of STALUS.........coiviiiieiie it re e te e te e sreesneeeneeenneens 15-4
VA Y o] o] (01 V<o N o] 1SS 15-4
VII. Broker RESPONSIDIILY ........cviiiiiiiiieiee e 15-4
A. Diligence in Pursuing the Objective of the Listing Agreement..........c.cccceveuene. 15-4

B. Cancelled LiStINGS .....ccveiiiiiice sttt sttt et 15-5

(ORI o] o1 1T o) 1] (=T = S 15-5

D. Scope of Activity — PrinCipal CONSENT ..........ccooiiiiieieieiecsee e 15-5

E. Commission-Approved FOIMS.........ccciiiiiiieiiiie ettt ene 15-5

F. CloSing INSTIUCLIONS .......ccviiiiiiieie ettt sttt st taenne 15-6

G. Broker COMPENSALION.........cciiiitiierieieiee ettt 15-6

H. Sales Arrangements Between BroKErS ........ccccveviiierieieiiic s sie e 15-7
CHAPTER 16: CONTRACTS ... ettt sttt st e e srae e st e e snreeannes 16-1
[T T (0 To 1 o PSPPSR 16-1
I1. Essential Elements of @ CONEIAC..........cooiriirieiieieisice e 16-1
I11. Matters to be Considered in Real Estate CONtracts ...........cccooerveerinininineneeeee 16-5
A. Names and Signatures of the Parties .........cccooeveviiiciiiieice e 16-6

B. Sale Price and Payment ProViSIONS.........c.cccevveieriiieeie e se st 16-6

C. Description Of the PrOPErtY.........ccoeieiieiieiiisisesenieseeeee s 16-6

D. TYPE OF DEEA ...ttt 16-6

E. Condition OF TIHIE....cc.ooieieieicecece e 16-6

F. Default PrOVISIONS.......ccoiiieiiciiee sttt sttt st snee e 16-7

G. CONLINGENCY PrOVISIONS. .....cuiiiiitiiiieieiee sttt 16-7

H. POSSESSION... ittt ettt sttt ettt ettt te st eseeeneestesteeneeseeeneenee e 16-7

I. Apportionment or AdJUSTMENT ........ccoiiiiiiiiiee e 16-7

Jo RISK OF LOSS ..ttt 16-7

IV. Colorado Buy-Sell CONIACT .........cceiieiiiieesieeie et 16-8
V. Competency in Preparing CONTIACES..........cueriieeiereeiere e 16-9
A, L8N CONTINGEINCY ..ottt e 16-10

B. ASSUMPLIONS ...ttt 16-10

C. Buyer’s CreditWorthiNgSS ........ccccvviiiii e 16-10

D. BalloOn PAYMENTS......ceiiiiiiiiiiiieiieieeee et 16-11

WL SUIVBYS .ttt bbb bbbt b bbbt s bbbt e bt nbe e e e 16-11
VII. Dual Contracting and Loan Fraud...........cccooeeieiiiiicic i 16-11
VL INStAHMENT CONEIACES. ......ieeeieeieieeiieie et eneeneas 16-11
IX. Manufactured, Modular, and Mobile HOMES ...........ccveviiiiiiei it 16-15
CHAPTER 17: TRUST DEEDS AND LIENS ..ottt 17-1
I. Trust Deeds and MOIGAGES. ......cuuuiiiiriierieie et 17-1
A. Introduction and Background of Mortgages.........cccceeveveevenenieiese e 17-1

I1. The Foreclosure Process 2008...........ccoviireriereieienieese e sie e eeese st seeseenensens 17-2
FOreclosure REVOIULION ........cvoiiiieie et 17-2

[11. Mortgages and Deeds OF TIUSE ........ccoriiiriiiieisire e 17-4
IV. Concerning Real Estate Foreclosures (Deeds of Trust)........ccccceveveiieiveeiiieciiese e, 17-5

viii



Table of Contents

V. Master Form Mortgage or Deed Of TIUSL.........cccviveiiiiieeie s 17-19
A. Master Form of Mortgage or Deed Of TrUSE ........cccovoveieiieiiiereeeee e 17-19

B. Acknowledged and Recorded for the Protection............c.ccocevvveievenviennnnnne 17-20

VI. Usual Elements of a Deed of Trust or MOMgage .........cccovvvveevesivere e 17-20
VI Assumption of INAeBtedNess........ccveivieei i 17-22
VIII. Section 38-30-165, C.R.S., Limit on Interest Rate INCrease ........cccceevvveeevveeeeeeireseinnnn. 17-22
IX. THhe PromiSSOrY NOTE ........cviiiiiiitiiiesieiee ettt 17-23
X. Second Mortgage Or TruSt DB .........coveiiiiiiiierie e 17-23
X1 Installment Land CONEIACT.........ccviiiieiieiee sttt 17-24
D1 TR T SRR 17-24
N ] 0T [T [ o SR 17-24

B. SPECITIC LIBNS....ccuiiiiieccce e bbb 17-25

C. GENEIAI LIBNS ...ttt st 17-29
CHAPTER 18: CLOSING STATEMENTS ..o 18-1
IR 1o 0o (1T 1 o SRR 18-1
1. Rules and Requirements fOr CIOSINGS........ccuiiiriiiiinine e 18-1
A. Responsibility fOr ClOSING .........ccoeiieiiiiiiiiis e 18-1

B. Preparation of Legal DOCUMENTS..........cceeiiiieiiiieie et 18-2

ORI € To oo I U] 1o PSSR 18-2

D. Closing Statements (SS 60-9-08) ........ccoiiiiririrereieeeese s 18-3

E. Signing the Closing STAteMENt .........cccociviiiiicicce e 18-3

F. Broker CloSing RECOIUS........c.coviiiiiiiiiiie ettt 18-3

G. Escrow Tax Reserve Account REfUNS.........ccoveveiieiiiieie e 18-3

H. Internal Revenue Service Reporting — Real Estate Sales...........cccooeveviiveiiennns 18-3

I. Certain Cash TranSaCtiONS.........cceiuerieieieieeisese et 18-3

J. FIRPTA WIthNOIAING ......ociiie i 18-4

K. Nonresident of Colorado Withholding...........ccccvoiiiiiiniiii e 18-4

L. Real Estate Settlement Procedures Act (RESPA) .......ccoeoiiiieiieie e 18-4

M. SPECTAL TAXES. ...ttt bbbttt ettt n e 18-5

1. THe ClOSING PrOCESS. ....c.vitiieieiieiieii ittt 18-6
IV. ClOSING EXAMPIES ...ooviceiciicee ettt st s re e be e e e nre e 18-8
A. Final Settlement with a Seller Carry Loan............cccocovveveieciesc i, 18-8

Lo FACES bbb 18-8

2. SUD-TOAIS ... 18-13

3. Balance DUE 10 SElIer........c.ooviiiieeee e 18-13

4. Balance Due from BUYET ........c.cccviviieie i 18-13

5. TOMAIS .ttt 18-13

6. CloSING STALEMENTS.......oiiiiiiiie e 18-13

7. Worksheet for Real Estate Settlement — Seller Carry Loan ................... 18-14

B. Final Settlement with an ASSUMEd LOAN...........cccevvrveiereeiecece e 18-15

I 1T (8o [ o ST 18-15

2. ASSUMPLION STALEMENT......c.eiieieeiereee e 18-15

3. Other Charges and Adjustments for a Loan Assumption............c.ccce..... 18-16

4. Worksheet for Real Estate Settlement — Assumed Loan...........c............ 18-18

C. Final Settlement with @ New LOan...........ccoevveiniiiienine e 18-19

1. New Loan Lender Statement.........ccecveveeiveieiieerie e e e 18-19

2. Worksheet for Real Estate Settlement — New Loan ..........cccccceveevevirnenn 18-21

V. ClOSING STAtEMENT ......eoiiiecic e ettt e e e be s seesbeeneesreeae s 18-22
A. Seller’s Closing Statement — New Loan .........cccccoceveeieiecicic e 18-22

B. Buyer’s Closing Statement — New LOaN.........cccccovviiiiinineneeeesesese e 18-23



Colorado Real Estate Manual

VII. Other Settlement ITEMS.........ocviiiiiiieieeee e 18-24
AL LN FEES .t b e naeas 18-24
2 T o (@ AN SRS 18-24
C. RENTAIS ... 18-25
D. Seller CONCESSIONS. ......ciuiiiiriiiieite ettt bbb 18-25
VIII. Statutes, Rules, and Position Statements Affecting Closings........cc.ccoocvveveveiceieennne. 18-26
VI Useful CloSiNg WED SITES........coiiiiiiieiieieieiees e 18-26
CHAPTER 19: ESCROW RECORDS .......ccoiiiiieieieeee et 19-1
L INEFOAUCTION ... e be e s st te s be e be e sbeesbeesteas 19-1
A. Concepts and Responsibilities — A Chapter SUMMAry .........cccccovvereriieiniininns 19-1
[1. SAlES ESCIOW ACCOUNLS .....ovviuierieiieiieiesiesiestesieeeseesee e ssestessesteseeseeseesessessessessesseseeseenensens 19-3
A. The ESCrow Bank ACCOUNT.........cccvivieiiiieriesieeie et se et sae et sne e 19-3
B. The Cash Receipts and Disbursements Journal (The “Journal™)..........cccccceevnene 19-7
C. The Beneficiary’s Ledger Record (The “Ledger”) ......cocoveveieeenieiiecceceenene 19-9
D. Hlustrated Escrow Accounting Transactions...........cccceveveeveiieevieseseeseeseenneenes 19-12
E. Transaction Files and the Retention of ReCords ...........cccccevvvvvevviiveiene s, 19-16
F. AdMINIStratiVe IMAETS. ......ccieiece e 19-19
1. Property Management RECOIAS ........ccueiiiiiiiieee ettt 19-22
A. Management Accounting REQUIrEMENTS ..........cocvreieiieiiniininesee e 19-22
B. Required Management RECOITS...........couririiiriiirieieeeeees e 19-26
C. Accounting for Security and Advance Rental Deposits .........c.ccccoevevereeeennenn, 19-32
IV. Subdivisions and ASSOCIALIONS .........cceiuerierieieieisesese e eeneenens 19-36
AN 1T 0= ] - | SS 19-36
B. Accounting Requirements for Registered Developers.........ccccocevvvevveveieennenne. 19-38
C. Management of Common Interest ASSOCIAtiONS...........ccoceveeveveiiecriese e 19-39
V. AppendixX — SAMPIE FOMMS ..o 19-41
A. Notice of ESCrOW OF TruSt ACCOUNT.......ccvevvrieriereeieseeie e seeie e see e see e 19-42
B. ESCrow ACCOUNE JOUINAL.......cciiiiiiiiieieiee e 19-43
C. The Beneficiary and Broker Ledger Cards............cccoverereiiininnienine e 19-44
D. The Bank Reconciliation WOrksheet..........cccccoovveiviinieiesee e 19-45
R T 0T T =T (o T SR 19-46
F. Tenant Security DepoSit LEAGET........ccccveiiiieieieiee e 19-47
G. OWNEIS LEAGET ...ttt 19-48
H. Change of Employing Broker Affidavit............ccccooiiiiiniiic e, 19-49
I. Schedule of Commissions Earned Versus Amounts Taken..........cccccoecevveiennne 19-50
CHAPTER 20: PROPERTY MANAGEMENT AND LEASES........cccccooeiviiienereeeeene 20-1
L INEFOTUCTION <.ttt ettt et reesaesne e e e seeenee e 20-1
1. Management FUNCLIONS .........cccveiiiieie sttt re et se et sre e e 20-3
1. Merchandising ReNtal SPACE .........coviieiiiiie e 20-5
IV. General ACCOUNTING CONCEPLS.....oiuiiieiirieeie ettt 20-6
V. SECUNLY DEPOSIES. ..eveeuiiiieetieite ettt sttt sttt ettt e s re e be e e besteaneeseas 20-8
AL INEFOTUCTION .ttt bbb nne s 20-8

Title 38, Article 12, C.R.S. 1973 Security Deposits-Wrongful
WIthNOIAING ..o 20-9
B. City Ordinances Concerning Security Deposits ..........ccoovvirirenerenenieieseneans 20-11
C. Guidelines for the Property Manager Regarding Security Deposits................. 20-11
VL, LBASES ...ttt ettt b e bt he et b e bbb e R bbb e e nbe e nae e nane e 20-12
AL TNEFOAUCTION .ot s be e be e sbe et 20-12
B. Leasehold TENANCIES.......c.cciviieiiiieie et 20-12
C. TYPES OF LBASES ...eeveiiiieeieeiie e rie e ste et s e e ettt rae e e te e re e sae e s e e snee s 20-13



Table of Contents

D. EIemMENtS OF @ LEASE .....eiviieieieiieiiete st 20-15
E. Termination Of LEASES ........coiiieieieeiie sttt st 20-16
F. Duties and Liabilities of the Parties...........ccoooivirinineneieee e, 20-18
G. 2008 Warranty of Habitability Act (Residential Properties)........c.c.ccocvevvevurannnn 20-19
H. Carbon Monoxide AIGIMS.........ccciiiiiiiiieeee e 20-25
VII. Sources of Information and TraiNiNg ..........ccooeriiieriiiee e e 20-28
VI, Mobile HOmMe Park TENANCIES. .......ccviieiiiiieeie ettt 20-28
CHAPTER 21: FARM AND RANCH BROKERAGE ........ccccocooviiiiiiiieeeee s 21-1
IR o T 11 Tox [ o SRRSO 21-1
I1. Farm and RaNCh GIOSSANY .........ccuiiiiiiiiiiieee s 21-4
CHAPTER 22: BUSINESS OPPORTUNITIES. ..o 22-1
IR {1 oo L1 o 1 [ o OSSR 22-1
I1. Matters t0 D CONSIAEIEU .......cveuieeieieiieie e ere e 22-1
1. The Uniform Commercial COUE .........cccoiviieiiiieiiicee e 22-3
IV. The COolorado USE TaX .....cceiiiieiierieeiesiesiesieseetestestee e sie e stesneesaessassaessesseessessesseessens 22-4
A. FOrms and SEttIEMENT ..........ccocviiiireieiee e 22-4
Business Opportunity WOrkSheet...........cccoveveieciiiiiecc e 22-5
INCOME STATEMENT.....cviiiiiiie it 22-6
B. Colorado UCC Financing StatemMeNntS .........cccccveveieerieie i sre st sre e 22-7

§ 4-9-502, C.R.S. Contents of financing statement — record of mortgage
as financing statement — time of filing financing statement. .................. 22-7

§ 4-9-521, C.R.S. Uniform form of written financing statement and

AMENAIMENL. L.ttt neereans 22-7
CHAPTER 23: TAXFACTORS PERTAINING TO REAL ESTATE PRACTICE.......... 23-1
IR 1o oo (1T o OSSPSR 23-1
I1. Ownership of a Personal RESIAENCE...........coviiiiiiiierereeee s 23-1
A, BUYING EXPENSES......cooiiiiiiiiiiiitirierete ettt 23-2
B. IRA Withdrawal Used to FUNd PUIChase ...........ccocevvrrieieiinieese e 23-2
C. Qualified Residential Mortgage INterest ...........cccovererereiininineeeseeeeeeee 23-2
D. Mortgage INtereSt Credit.......cooviiieieeieisieese s 23-3
E. Mortgage INSUrance PreMIUMS.......c.cciiveireieeierieseeieste e estesteesresrestaesresreenaesrens 23-4
e 0] o 1= Y 1= D PSP 23-4
G. Personal ProPerty TAXES .......cccieierierieieisisiesie sttt 23-4
H. Non-business Casualty and Theft LOSSES........cccivrierrrierereeenesee e 23-4
L. MOVING EXPENSES ...ttt ettt st ee e 23-5
J. Business Use of Home (Home OFfiCeS) ...cvvveveiviiiiiiiieece s 23-5
I11. Sale of @ Personal RESIAENCE .........ccoouiiiiiiiiii e 23-6
A INSEAIIMENT SAIES ... 23-7
B. FOIECIOSUIE.....c.ii ettt et ra e sreenes 23-7
C. Colorado Withholding Tax on Certain Transfers of Real Estate ........................ 23-8
IV. Property Used in a Trade Or BUSINESS........ccoiiiiieiiiiiiece e 23-8
A. Rental Property Operations..........coooeiieirreene e eeese sttt 23-8
B. DEPIECIALION ....uviiciei sttt 23-9
C. Certain Business Gains and LOSSES.........ccevueiveiereiiierieseaiesiesreesieseeseessesaesees 23-10
D. Tax Credits Applicable to BUSINESS PrOperty ........cccccceveveeieieeie e 23-12
V. Federal Estate and Gift TaXation .........cccccveveviviiiiiieie e s 23-14
AL REAIPIOPEITY ..ot 23-14
B. Federal Gift TAXES.....cuuiuiiiiriiierieiieieisee st s ene s 23-15
VI. Tax Treatment of Various Legal ENtities.........ccccoveiiiviiii i 23-15
AL COIPOTALIONS. ...ttt ettt bbb 23-15



Colorado Real Estate Manual

B. Partnerships ......cocviiiiiie et 23-15
ORI N O] oo =11 o] 1SS 23-15
D. Limited Liability Companies (LLC).......cccociiiriiiieieieeie e 23-15
B TTUSES ettt bbb 23-16
F. HOMEOWNEr ASSOCIALIONS.......cvieerieiieiisiistisie sttt 23-16
G. Real Estate Mortgage Investment Conduit (REMIC).........cccooeicviieiiniiinnnne 23-16
L TR I QS 011 L TSR 23-16
VII. Employed Real EState LICENSEES........cceiiiiiieiiiiiic e 23-16
VIII. Withholding of State Income Tax on Proceeds from Transfers by
Nonresidents of Real Property Located in Colorado............cccecevviieniriiennnne 23-17
§ 39-22-604.5, C.R.S. Withholding tax — transfers of Colorado real
property — nonresident transferors. ... 23-17
CHAPTER 24: FAIR HOUSING ......coiiiii ettt 24-1
I T (0 To 1 o OSSPSR 24-1
I1. Federal Civil RIGNTS ACES ....ccuiiiiieiicce et sttt 24-1
A. Civil Rights Acts of 1866 and 1870 (42 U.S.C. 88 1981 and 1982) .................. 24-1
42 U.S.C. 1981 — Equal rights under the 1aw............cccoovvviinineiciccce 24-1
42 U.S.C. 1982 — Property rights of CitizENS ........c.cccvvveviiiicc v, 24-1
B. Fair Housing Act 1968, Amended 1988 (42 U.S.C. 8§88 3601 to 3619)............... 24-2
Bases Of DiSCHMINALION .........cccviviieieeieie e 24-2
Exemptions to Property COVEred..........ococviiiiiiiiicieciece e 24-2
I11. legal Practices Under Federal Law ..........ccooviiiieiiiecie et 24-3
IV. Equal Credit Opportunity Act (ECOA) (15 U.S.C. 88 1691, et Seq.) ....eovvvrrrverennennns 24-9
V. Americans With DiSabilitieS ACL.........ccciviiiiiiiiie e 24-9
A. Licensee ADA Responsibilities in Conducting Real Estate Practices................ 24-9
B. Licensee ADA Responsibilities in Listing, Selling, Leasing, or
Managing PrOPEITY........ccoiririieieieieiee s 24-10
C. ADA Responsibilities in Real Estate INStruction............ccccecevvvvveveiecicnieenenn, 24-11
D. ADA Responsibilities as EMPIOYErS .........ccevieiiiiiiiiieeeeese e 24-11
VI. Colorado Fair HOUSING ACL .........ooviiiiiiiiieiee e 24-12
A. Title 24, ArtiCle 34, C.R.S. ettt 24-12
B. Major Differences Between the Federal and Colorado Fair Housing Acts....... 24-12
VII. Colorado Civil Rights Division—Commission—Procedures............ccccoovvrererernenn 24-13
VI HOUSING PraCliCES ... ecviiviiiie ettt sttt raens 24-14
IX. Discrimination in Places of Public Accommodation............ccccocevoviieiniiinienniee e 24-23
X. Discriminatory AGVEITISING .......cocviiveiiiieieieeie e sre e s ne e 24-24
XI. Persons with Disabilities — Civil RIgNtS..........ccccviiieiiiiee e 24-26
CHAPTER 25: RELATED REAL ESTATE LAW ....ciiiiiiiiieie s 25-1
I. Real Estate Settlement Procedures ACt (RESPA) .......c.ooiiiiiiiieiiieee e 25-1
12 U.S.C. § 2607 — Prohibition against kickbacks and unearned fees..................... 25-1
1. ManUFaCtured HOIMES ........oouiiiieieiiisie e 25-2
[11. MODile HOME PArK ACE........ciiiiiiiiirieeee e 25-5
IV. Title to Manufactured HOMES ACE.........ccoeiiiiee e 25-16
V. Nondisclosure of Information Psychologically Impacting Real Property.................. 25-39
V1. Soil and Hazard Analyses of Residential Construction............ccccocvvvviieneneneiciennns 25-39
VII. Uniform Power of AtOIrNEY ACL.........coovi i 25-39
VIII. Relief of Residential Taxpayers from Lien of Special District Taxes for
General Obligation INAEDLEANESS .......ccveveiiiiiiiie e 25-43
Certification and Notice of Special District Taxes for General
Obligation INdebtedness.........ccccveiiiieiieieece e 25-43

Xii



Table of Contents

IX. Colorado Consumer ProteCtioN ACL..........ccoiiiiirerierieisisi s 25-45
X. Disclosure — Methamphetamine Laboratory............ccooeoeviieneieeeseceee e 25-50
Illegal Drug LabOratories. . .....cccuoiviieieieeie e 25-51
XI. Common Interest Community DiSCIOSUIE .........ccccveviiieiiiiecce e 25-53
XL EQUILY SKIMIMING .ot sttt te e sre e e nne e 25-53
XI11. Colorado Foreclosure ProteCtion ACL...........cooiiiereiiiie e 25-55
XIV. FOreclosure CONSUITANTS.........ccvcveiiiieiciecie st srenneas 25-58
XV, EQUILY PUICNASEIS.....c.eiiieiiiiiiiiitesteie ettt 25-61
XV NOtaries PUDIIC ACE.......o ettt eneas 25-65
XVII. Uniform Recognition of Acknowledgments ACt........c.ccccvviiviiineiieeniec e 25-74
CHAPTER 26: COMMISSION-APPROVED AND MISCELLANEOUS FORMS.......... 26-1
I. CommisSioN-APPrOVEd FOMMS. ........cuiiiiiirieieieeeee b 26-1
Rule F — Use of Commission-Approved FOIMS .........cccoviiiineneneneisescsesicie e 26-1
1. AppendiX — SAMPIE FOMMIS........ciiiiiiie ettt st sbe e 26-5

A. Exclusive Right-to-Sell Listing Contract (All Types of Properties)
LC50-8-10 ...eeviiiieieieeee ettt 26-6
B. Contract to Buy and Sell Real Estate (Residential) CBS1-10-11 .................... 26-13
C. Lead-Based Paint Disclosures (Sales) LP45-5-04.........cccccovvviviieiieieeiesieannnn 26-28
D. Seller’s Property Disclosure (All Types of Properties) SPD19-10-11............. 26-30
E. Inspection Notice NTCA3-10-11 .....cccovciiiriiiiiiiinisesese e 26-37
F. Counterproposal CP40-10-11.......ccccceiiiiiiiiciiie e 26-39
G. Agreement to Amend/Extend Contract AE41-10-11........cccccevviviviieveneenenne. 26-42
H. Closing INStructions CL8-8-10..........ccuviiiiiiiiirieieieieise e 26-44
GLOSSARY OF TERMS ... e Glossary-1
TOPICAL INDEX ..ottt sttt ettt sttt et st ra et sre e sbesna s Topical Index-1

Xiii






Chapter 1:
Real Estate Broker License Law

An * in the left margin indicates a change in the statute, rule, or text since the last publication of the manual.

. Reason for Its Enactment

The Colorado Real Estate Broker License Law was passed to protect the people of the
State of Colorado. Through licensing, the law seeks competency and integrity on the part of
those engaged in the real estate business. The law has had the effect of raising the general
standing of the real estate business and has helped to safeguard the interests of both the
public and those engaged in the business.

[l. What the Law Does Not Cover

The law does not dictate the ethical standards that should be observed in the real estate
industry, or generally of any trade, business, or profession. The law imposes responsibility
for one’s moral misconduct only indirectly, through the law of crimes (public wrongs) and of
torts (private wrongs). As an example, one entrusted with another’s money may be held
responsible for its misuse in two ways:

1. Through the crime of theft by deception, for which a person may be fined and
imprisoned; and

2. Through the tort of conversion, for which a person may be required to return the
money and provide compensation for any harm caused by the wrongful use of the
rightful owner’s money.

Codes of ethics have been voluntarily adopted by various real estate organizations as
guiding standards of high moral and ethical practice. Adherence to such codes is
recommended to all who are licensed to engage in real estate business.

I1l. The Commission Office

The Division of Real Estate has a five-member Commission that meets bi-monthly to
conduct rulemaking hearings, make policy decisions, consider licensing matters, review
complaints, and take disciplinary action against real estate brokers. Rules are promulgated
after notice and public hearings at which all interested parties may participate. The five
Commission members consist of three real estate brokers and two members of the public.
Commission members serve a three-year term.

The Division of Real Estate is part of the Department of Regulatory Agencies and is
responsible for budgeting, purchasing, and related management functions. The director of the
Division is an administrative officer who executes the directives of the Commission and is
given statutory authority in all matters delegated by the Commission.

The Division of Real Estate is the licensing, regulation, and enforcement agency for real
estate brokers, appraisers, mortgage loan originators, subdivision developers, and conservation
easement holders. To become licensed, individuals must comply with education and/or

1-1

1. Broker License Law




1. Broker License Law

Colorado Real Estate Manual

experience requirements, qualify for reciprocity, and/or pass a general and/or state portion of
the licensing exam.

The Division’s objectives are to:

Provide protection to consumers and other stakeholders

e Educate consumers on their rights and promote consumer awareness throughout
the State of Colorado

e Enforce state and federal laws, rules, regulations, and standards and impose
disciplinary action when recommended

License real estate brokers
License real estate appraisers
License mortgage loan originators

Register timeshares, raw land subdivisions developers and homeowners’
associations

Certify the holders of conservation easements

Investigate complaints

Enforce compliance with state and federal laws

Impose recommended disciplinary actions against licensees

The Commission exercises its duties and authorities independently through the following
programs or activities.

A. The Master File

The Division staff records the historical and day-to-day information concerning the
licensing status of employers, employees, corporations, limited liability companies and
partnership entities, trade names, office locations, and disciplinary actions. The computerized
master file supplies public information and is used as evidence in lawsuits concerning real
estate transactions.

B. Licensing

The Licensing section’s major responsibility is the data entry and upkeep of nearly
50,000 real estate broker, appraiser, and mortgage loan originator licensing records, as well
as registration of subdivision/timeshare developers, homeowners’ associations and
conservation easement holders. The Licensing staff reviews and processes all incoming
applications, which are screened for required qualifications, including education, experience,
examinations, errors & omission (E&QO), and criminal history background checks. The
Licensing section also issues license histories to licensees who need to prove their credentials
to other jurisdictions.

Colorado recognizes real estate licenses issued by all other U.S. and Canadian
jurisdictions if the licensee in the other jurisdiction has held that license for 2 years or more.
Licensing currently administers this program and offers a limited recognition program to
these licensees. The Division also reciprocates with most other appraisal jurisdictions.

Applicants with a past civil judgment or criminal conviction may request a “preliminary
advisory opinion” regarding the likelihood of receiving a license before completing the
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requirements to apply for a license (Commission Rule A-12). The Commission/board may
issue either a favorable or unfavorable opinion.

Both “preliminary advisory” applicants and license applicants are subject to pre-licensing
investigations and fingerprinting to safeguard the statutory mandate for truthfulness, honesty,
and good moral character. (See 8§ 12-61-102, -103(3), -709(1), and -905(1) C.R.S) All
applications that disclose civil or criminal violations or any form of previous license
discipline in any jurisdiction are reviewed and investigated thoroughly.

Licenses issued by the section include:

e Real estate broker
Corporate/LLC real estate brokerage
Partnership real estate brokerage
Temporary real estate broker
Registered appraiser
Licensed appraiser
Certified residential appraiser
Certified general appraiser
Temporary appraiser
Mortgage loan originator

The Division also reviews and registers:

Raw ground subdivision developers
Timeshare and vacation club developers
Condominium conversion developers
Homeowners’ associations
Conservation easement holders

Information on licensing is located on the Division of Real Estate website at:
http://www.dora.state.co.us/real-estate

C. Enforcement Section

The Real Estate Commission has the power upon its own motion to investigate any
licensee’s real estate activities. If a written complaint is filed, the office is compelled to
investigate.

If the complaint against the licensee is of such a serious nature that it may result in
disciplinary action against a licensee, a hearing will be held before an administrative law
judge. The judge is appointed by the Department of Personnel and Administration. The
administrative law judge will make an initial decision of revocation, suspension, censure, or
dismissal. Education courses, probation, and fines can also be mandated. If written objections
are not filed with the Commission within 30 days, the initial decision becomes final. If
written objections are filed, the Commission may adopt the findings and initial decision of
the administrative law judge, modify the disciplinary action, or refer the matter back for
rehearing. The Commission can also issue letters of admonishment in instances where
conduct does not warrant formal disciplinary proceedings.
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This program also includes:
e Investigation of applicants
Evaluation of complaints
Investigation of complaints
Routine and investigative audits
Recommendations for dismissal or disciplinary action
Preparation and execution of subpoenas, and other legal documents

Preparation of cases for formal hearing, restraining orders, injunctions, or
complaints for filing with district attorneys and local law enforcement agencies
e Working with federal agencies, e.g., the Securities and Exchange Commission or

Housing and Urban Development, the Federal Bureau of Investigation, or the
Internal Revenue Service.

The Real Estate Commission should not be confused with the Colorado Association of
REALTORS®, which is a private trade organization affiliated with the National Association
of REALTORS® whose members are the only licensees authorized to use the registered
trademark “REALTOR”®.

IV. License Law
A. Part 1 — Brokers
§ 12-61-101, C.R.S. Definitions.

As used in this part 1, unless the context otherwise requires:

(1) “Employing real estate broker” or “employing broker” means a broker who is shown in real
estate commission records as employing or engaging another broker.

(1.2) “HOA” or “homeowners’ association” means an association or unit owners’ association formed
before, on, or after July 1, 1992, as part of a common interest community as defined in section
38-33.3-103, C.R.S.

(2.3) “Limited liability company” shall have the same meaning as it is given in section 7-80-102(7),
C.RS.

(1.5) “Option dealer” means any person, firm, partnership, limited liability company, association, or
corporation who, directly or indirectly, takes, obtains, or uses an option to purchase, exchange,
rent, or lease real property or any interest therein with the intent or for the purpose of buying,
selling, exchanging, renting, or leasing said real property or interest therein to another or others
whether or not said option is in that person’s or its name and whether or not title to said
property passes through the name of said person, firm, partnership, limited liability company,
association, or corporation in connection with the purchase, sale, exchange, rental, or lease of
said real property or interest therein.

(1.7) “Partnership” includes, but is not limited to, a registered limited liability partnership.

(2) (a) “Real estate broker” or “broker” means any person, firm, partnership, limited liability
company, association, or corporation who, in consideration of compensation by fee,
commission, salary, or anything of value or with the intention of receiving or collecting
such compensation, engages in or offers or attempts to engage in, either directly or
indirectly, by a continuing course of conduct or by any single act or transaction, any of
the following acts:



)
(1)
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(V)
(V)
(V1)

(Vi)

(VI

(IX)

(X)
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Selling, exchanging, buying, renting, or leasing real estate, or interest therein, or
improvements affixed thereon;

Offering to sell, exchange, buy, rent, or lease real estate, or interest therein, or
improvements affixed thereon;

Selling or offering to sell or exchange an existing lease of real estate, or interest
therein, or improvements affixed thereon;

Negotiating the purchase, sale, or exchange of real estate, or interest therein, or
improvements affixed thereon;

Listing, offering, attempting, or agreeing to list real estate, or interest therein, or
improvements affixed thereon for sale, exchange, rent, or lease;

Auctioning or offering, attempting, or agreeing to auction real estate, or interest
therein, or improvements affixed thereon;

Buying, selling, offering to buy or sell, or otherwise dealing in options on real
estate, or interest therein, or improvements affixed thereon or acting as an “option
dealer”;

Performing any of the foregoing acts as an employee of, or in behalf of, the owner
of real estate, or interest therein, or improvements affixed thereon at a salary or for
a fee, commission, or other consideration;

Negotiating or attempting or offering to negotiate the listing, sale, purchase,
exchange, or lease of a business or business opportunity or the goodwill thereof or
any interest therein when such act or transaction involves, directly or indirectly,
any change in the ownership or interest in real estate, or in a leasehold interest or
estate, or in a business or business opportunity which owns an interest in real estate
or in a leasehold unless such act is performed by any broker-dealer licensed under
the provisions of article 51 of title 11, C.R.S., who is actually engaged generally in
the business of offering, selling, purchasing, or trading in securities or any officer,
partner, salesperson, employee, or other authorized representative or agent thereof;

Soliciting a fee or valuable consideration from a prospective tenant for furnishing
information concerning the availability of real property, including apartment
housing which may be leased or rented as a private dwelling, abode, or place of
residence. Any person, firm, partnership, limited liability company, association, or
corporation or any employee or authorized agent thereof engaged in the act of
soliciting a fee or valuable consideration from any person other than a prospective
tenant for furnishing information concerning the availability of real property,
including apartment housing which may be leased or rented as a private dwelling,
abode, or place of residence, is exempt from this definition of “real estate broker”
or “broker”. This exemption applies only in respect to the furnishing of information
concerning the availability of real property.

(b) “Real estate broker” does not apply to any of the following:

(M

(11
D)

(1V)

Any attorney-in-fact acting without compensation under a power of attorney, duly
executed by an owner of real estate, authorizing the consummation of a real estate
transaction;

Any public official in the conduct of his or her official duties;

Any receiver, trustee, administrator, conservator, executor, or guardian acting
under proper authorization;

Any person, firm, partnership, limited liability company, or association acting
personally or a corporation acting through its officers or regular salaried
employees, on behalf of that person or on its own behalf as principal in acquiring
or in negotiating to acquire any interest in real estate;
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(V) An attorney-at-law in connection with his or her representation of clients in the

practice of law;

(VI) Any person, firm, partnership, limited liability company, association, or

corporation, or any employee or authorized agent thereof, engaged in the act of
negotiating, acquiring, purchasing, assigning, exchanging, selling, leasing, or
dealing in oil and gas or other mineral leases or interests therein or other severed
mineral or royalty interests in real property, including easements, rights-of-way,
permits, licenses, and any other interests in real property for or on behalf of a third
party, for the purpose of, or facilities related to, intrastate and interstate pipelines
for oil, gas, and other petroleum products, flow lines, gas gathering systems, and
natural gas storage and distribution;

(V1) A natural person acting personally with respect to property owned or leased by

that person or a natural person who is a general partner of a partnership, a
manager of a limited liability company, or an owner of twenty percent or more
of such partnership or limited liability company, and authorized to sell or lease
property owned by such partnership or limited liability company, except as
provided in subsection (1.5) of this section;

(VI A corporation with respect to property owned or leased by it, acting through its

officers or regular salaried employees, when such acts are incidental and necessary
in the ordinary course of the corporation’s business activities of a non-real estate
nature (but only if the corporation is not engaged in the business of land
transactions), except as provided in subsection (1.5) of this section. For the
purposes of this subparagraph (VIII), the term “officers or regular salaried
employees” means persons regularly employed who derive not less than seventy-
five percent of their compensation from the corporation in the form of salaries.

(IX) A principal officer of any corporation with respect to property owned by it when

(X)

such property is located within the state of Colorado and when such principal
officer is the owner of twenty percent or more of the outstanding stock of such
corporation, except as provided in subsection (1.5) of this section, but this
exemption does not include any corporation selling previously occupied one-family
and two-family dwellings;

A sole proprietor, corporation, partnership, or limited liability company,
acting through its officers or partners, or through regular salaried employees, with
respect to property owned or leased by such sole proprietor, corporation,
partnership, or limited liability company on which has been or will be erected a
commercial, industrial, or residential building which has not been previously
occupied and where the consideration paid for such property includes the cost
of such building, payable, less deposit or down payment, at the time of
conveyance of such property and building;

(XI) (A) A corporation, partnership, or limited liability company acting through its

officers, partners, managers, or regularly salaried employees receiving no
additional compensation therefor, or its wholly owned subsidiary or officers,
partners, managers, or regular salaried employees thereof receiving no
additional compensation, with respect to property located in Colorado which
is owned or leased by such corporation, partnership, or limited liability
company and on which has been or will be erected a shopping center, office
building, or industrial park when such shopping center, office building, or
industrial park is sold, leased, or otherwise offered for sale or lease in the
ordinary course of the business of such corporation, partnership, limited
liability company, or wholly owned subsidiary.
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(B) For the purposes of this subparagraph (XI), “shopping center” means land on
which buildings are or will be constructed which are used for commercial
and office purposes around or adjacent to which off-street parking is
provided; “office building” means a building used primarily for office
purposes; and “industrial park” means land on which buildings are or will be
constructed for warehouse, research, manufacturing, processing, or
fabrication purposes.

(XI1) A regularly salaried employee of an owner of an apartment building or complex

who acts as an on-site manager of such an apartment building or complex. This
exemption applies only in respect to the customary duties of an on-site manager
performed for his or her employer.

(XI) A regularly salaried employee of an owner of condominium units who acts as

an on-site manager of such units. For purposes of this subparagraph (XI1I1) only,
the term “owner” includes a homeowners’ association formed and acting pursuant
to its recorded condominium declaration and bylaws. This exemption applies only
in respect to the customary duties of an on-site manager performed for his or her
employer.

(XIV) A real estate broker licensed in another state who receives a share of a

commission or finder’s fee on a cooperative transaction from a licensed Colorado
real estate broker;

(XV) A sole proprietor, corporation, partnership, or limited liability company,

acting through its officers, partners, or regularly salaried employees, with respect to
property located in Colorado, where the purchaser of such property is in the
business of developing land for residential, commercial, or industrial purposes;

(XVI) Any person, firm, partnership, limited liability company, association, or

corporation, or any employee or authorized agent thereof, engaged in the act of
negotiating, purchasing, assigning, exchanging, selling, leasing, or acquiring rights-
of-way, permits, licenses, and any other interests in real property for or on behalf
of a third party for the purpose of, or facilities related to:

(A) Telecommunication lines;

(B) Wireless communication facilities;

(C) CATV,;

(D) Electric generation, transmission, and distribution lines;

(E) Water diversion, collection, distribution, treatment, and storage or use; and

(F) Transportation, so long as such person, firm, partnership, limited liability
company, association, or corporation, including any employee or authorized
agent thereof, does not represent any displaced person or entity as an agent
thereof in the purchase, sale, or exchange of real estate, or an interest therein,
resulting from residential or commercial relocations required under any
transportation project, regardless of the source of public funding

§ 12-61-102, C.R.S. License required.

It is unlawful for any person, firm, partnership, limited liability company, association, or
corporation to engage in the business or capacity of real estate broker in this state without first having
obtained a license from the real estate commission. No person shall be granted a license until such
person establishes compliance with the provisions of this part 1 concerning education, experience,
and testing; truthfulness and honesty and otherwise good moral character; and, in addition to any
other requirements of this section, competency to transact the business of a real estate broker in such
manner as to safeguard the interest of the public and only after satisfactory proof of such
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qualifications, together with the application for such license, is filed in the office of the commission.
In determining such person’s character, the real estate commission shall be governed by section 24-5-

101, C.R.S.

)

(2)

©)

(4)

§ 12-61-103, C.R.S. Application for license.

(@)

(b)

All persons desiring to become real estate brokers shall apply to the real estate
commission for a license under the provisions of this part 1. Application for a license, as
a real estate broker shall be made to the commission upon forms or in a manner
prescribed by it.

()  Prior to submitting an application for a license pursuant to paragraph (a) of this
subsection (1), each applicant shall submit a set of fingerprints to the Colorado
bureau of investigation for the purpose of conducting a state and national
fingerprint-based criminal history record check utilizing records of the Colorado
bureau of investigation and the federal bureau of investigation. The applicant shall
pay the fee established by the Colorado bureau of investigation for conducting the
fingerprint-based criminal history record check to the bureau. Upon completion of
the criminal history record check, the bureau shall forward the results to the real
estate commission. The real estate commission may acquire a name-based criminal
history record check for an applicant who has twice submitted to a fingerprint-
based criminal history record check and whose fingerprints are unclassifiable.
(Ed. Note: See Rule A-16)

(1) For purposes of this paragraph (b), “applicant” means an individual, or any person
designated to act as broker for any partnership, limited liability company, or
corporation pursuant to subsection (7) of this section.

Every real estate broker licensed under this part 1 shall maintain a place of business within this
state, except as provided in section 12-61-107. In case a real estate broker maintains more than
one place of business within the state, the broker shall be responsible for supervising all
licensed activities originating in such offices.

The commission is authorized by this section to require and procure any such proof as is
necessary in reference to the truthfulness, honesty, and good moral character of any applicant
for a real estate broker’s license or, if the applicant is a partnership, limited liability company or
corporation, of any partner, manager, director, officer, member, or stockholder if such person
has, either directly or indirectly, a substantial interest in such applicant prior to the issuance of
such license.

(@)

An applicant for a broker’s license shall be at least eighteen years of age. The applicant
must furnish proof satisfactory to the commission that the applicant has either received a
degree from an accredited degree-granting college or university with a major course of
study in real estate or has successfully completed courses of study, approved by the
commission, at any accredited degree granting college or university or any private
occupational school that has a certificate of approval from the private occupational school
division in accordance with the provisions of article 59 of this section or that has been
approved by the commission or licensed by an official state agency of any other state as
follows:

()  Forty-eight hours of classroom instruction or equivalent correspondent hours in
real estate law and real estate practice; and

(1)  Forty-eight hours of classroom instruction or equivalent correspondent hours in
understanding and preparation of Colorado real estate contracts; and

(11 A total of seventy-two hours of instruction or equivalent correspondence hours
from the following areas of study: (Ed. Note: See also Rule A-17)
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(A) Trust accounts and record-keeping;
(B) Real estate closings;

(C) Current legal issues; and

(D) Practical applications.

An applicant for a broker’s license who has been licensed as a real estate broker in
another jurisdiction shall be required to complete only the course of study comprising the
subject matter areas described in subparagraphs (1) and (l11) (B) of paragraph (a) of this
subsection (4).

An applicant for a broker’s license who has been licensed as a real estate salesperson in
another jurisdiction shall be required to complete only the course of study required in
subparagraphs (I1) and (111) of paragraph (a) of this subsection.

Repealed (effective 1-1-97)

Repealed (effective 1-1-97)

(@)

(b)

(©)

(@)

The applicant for a broker’s license shall submit to and pass an examination designated to
determine the competency of the applicant and prepared by or under the supervision of
the real estate commission or its designated contractor. The commission may contract
with an independent testing service to develop, administer, or grade examinations, or to
administer licensee records. The contract may allow the testing service to recover the
costs of the examination and the costs of administering exam and license records from the
applicant. The commission may contract separately for these functions and allow
recovered costs to be collected and retained by a single contractor for distribution to other
contractors. The commission shall have the authority to set the minimum passing score
that an applicant must receive on the examination, and said score shall reflect the
minimum level of competency required to be a broker. Said examination shall be given at
such times and places as the commission prescribes. The examination shall include, but
not be limited to, ethics, reading, spelling, basic mathematics, principles of land
economics, appraisal, financing, a knowledge of the statutes and law of this state relating
to deeds, trust deeds, mortgages, listing contracts, contracts of sale, bills of sale, leases,
agency, brokerage, trust accounts, closings, securities, the provisions of this part 1, and
the rules of the commission. The examination for a broker’s license shall also include the
preparation of a real estate closing statement.

An applicant for a broker’s license who has held a real estate license in another
jurisdiction that administers a real estate broker’s examination and the applicant has been
licensed for two years prior to applying for a Colorado license may be issued a broker’s
license if the applicant establishes that he or she possesses credentials and qualifications
that are substantively equivalent to the requirements in Colorado for licensure by
examination.

In addition to all other applicable requirements, the following provisions apply to brokers
that did not hold a current and valid broker’s license on December 31, 1996.

(D No such broker shall engage in an independent brokerage practice without first
having served actively as a real estate broker for at least two years. The
commission shall adopt rules requiring an employing broker to ensure that a high
level of supervision is exercised over such a broker during such two-year period.
(Ed. Note: See Rule E-32)

(1) No such broker shall employ another broker without first having completed
twenty-four clock hours of instruction, or the equivalent in correspondence hours,
as approved by the commission, in brokerage administration.

Real estate brokers’ licenses may be granted to individuals, partnership, limited liability
companies, or corporations. A partnership, limited liability company or corporation, in its
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application for a license, shall designate a qualified, active broker to be responsible for
management and supervision of the licensed actions of the partnership, limited liability
company or corporation and all licensees shown in commission records as being in the
employ of such entity. The application of the partnership, limited liability company or
corporation and the application of the broker designated by it shall be filed with the real
estate commission.

(b) No license shall be issued to any partnership, limited liability company or corporation
unless and until the broker so designated by the partnership, limited liability company or
corporation submits to and passes the examination required by this part 1 on behalf of the
partnership, limited liability company or corporation. Upon such broker’s successfully
passing the examination and upon compliance with all other requirements of law by the
partnership, limited liability company or corporation, as well as by the designated broker,
the commission shall issue a broker’s license to the partnership, limited liability company
or corporation, which shall bear the name of such designated broker, and thereupon the
broker so designated shall conduct business as a real estate broker only through the said
partnership, limited liability company or corporation and not for the broker’s account.

(c) If the person so designated is refused a license by the real estate commission or ceases to
be the designated broker of such partnership, limited liability company or corporation,
such entity may designate another person to make application for a license. If such person
ceases to be the designated broker of such partnership, limited liability company or
corporation, the director may issue a temporary license to prevent hardship for a period
not to exceed ninety days to the licensed person so designated. The director may extend a
temporary license for one additional period not to exceed ninety days upon proper
application and a showing of good cause; if the director refuses, no further extension of a
temporary license shall be granted except by the commission. If any broker or employee
of any such partnership, limited liability company or corporation, other than the one
designated as provided in this section, desires to act as a real estate broker, such broker or
employee shall first obtain a license as a real estate broker as provided in this section and
shall pay the regular fee therefor. (Ed. Note: See Rule A-26)

The broker designated to act as broker for any partnership, limited liability company or
corporation is personally responsible for the handling of any and all earnest money deposits or
escrow or trust funds received or disbursed by said partnership, limited liability company or
corporation. In the event of any breach of duty by the said partnership, limited liability
company or corporation as a fiduciary, any person aggrieved or damaged by the said breach of
fiduciary duty shall have a claim for relief against such partnership, limited liability company
or corporation, as well as against the designated broker, and may pursue said claim against the
partnership, limited liability company or corporation and the designated broker personally. The
said broker may be held responsible and liable for damages based upon such breach of
fiduciary duty as may be recoverable against the said partnership, limited liability company or
corporation, and any judgment so obtained may be enforced jointly or severally against said
broker personally and the said partnership, limited liability company or corporation.

No license for a broker registered as being in the employ of another broker shall be issued to a
partnership, limited liability company or a corporation or under a fictitious name or trade name;
except that a woman may elect to use her birth name.

No person shall be licensed as a real estate broker under more than one name, and no person
shall conduct or promote a real estate brokerage business except under the name under which
such person is licensed. (Ed. Note: See also Rule C-19)

Repealed (effective 7-1-79)

A licensed attorney shall take and pass the examination referred to in this section after having
completed twelve hours of classroom instruction or equivalent correspondent hours in trust
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accounts, record-keeping, and real estate closings. (Ed. Note: Attorney may be licensed at any
bar)

8 12-61-103.6, C.R.S. Errors and omissions insurance — duties of the commission —
certificate of coverage, when required — group plan made available — effect —
repeal.

Every licensee under this part 1, except an inactive broker or an attorney licensee who
maintains a policy of professional malpractice insurance that provides coverage for errors and
omissions for their activities as a licensee under this part 1, shall maintain errors and omissions
insurance to cover all activities contemplated under parts 1 to 8 of this article. The commission
shall make the errors and omissions insurance available to all licensees by contracting with an
insurer for a group policy after a competitive bid process in accordance with article 103 of title
24, C.R.S. Any group policy obtained by the commission shall be available to all licensees with
no right on the part of the insurer to cancel any licensee. Any licensee may obtain errors and
omissions insurance independently if the coverage complies with the minimum requirements
established by the commission.

(a) If the commission is unable to obtain errors and omissions insurance coverage to insure
all licensees who choose to participate in the group program at a reasonable annual
premium, as determined by the commission, a licensee shall independently obtain the
errors and omissions insurance required by this section.

(b) The commission shall solicit and consider information and comments from interested
persons when determining the reasonableness of annual premiums.

The commission shall determine the terms and conditions of coverage required under this
section, including the minimum limits of coverage, the permissible deductible, and permissible
exemptions. Each licensee shall be notified of the required terms and conditions at least thirty
days prior to the annual premium renewal date as determined by the commission. Each licensee
shall file a certificate of coverage showing compliance with the required terms and conditions
with the commission by the annual premium renewal date, as determined by the commission.

In addition to all other powers and duties conferred upon the commission by this article, the
commission shall adopt such rules as it deems necessary or proper to carry out the provisions of
this section. (Ed. Note: See Rule D-14)

8 12-61-104, C.R.S. Licenses — issuance — contents — display.

The commission shall make available for each licensee a license in such form and size as said
commission shall prescribe and adopt. The real estate license shall show the name of the
licensee and shall have imprinted thereon the seal, or a facsimile, of the department of
regulatory agencies and, in addition to the foregoing, shall contain such other matter as said
commission shall prescribe.

Repealed (effective 3-9-01)
Repealed (effective 3-9-01)

§ 12-61-105, C.R.S. Commission — compensation — immunity — subject to
termination.

There shall be a commission of five members, appointed by the governor, which shall
administer parts 1, 3, and 4 of this article. This commission shall be known as the real estate
commission, also referred to in this part 1 as the “commission”, and shall consist of three real
estate brokers who have had not less than five years’ experience in the real estate business in
Colorado and two representatives of the public at large. Members of the commission shall hold
office for a period of three years. Upon the death, resignation, removal, or otherwise of any
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member of the commission, the governor shall appoint a member to fill out the unexpired term.
The governor may remove any member for misconduct, neglect of duty, or incompetence.

Each member of the commission shall receive the same compensation and reimbursement of
expenses as those provided for members of boards and commissions in the division of
registrations pursuant to section 24-34-102(13), C.R.S. Payment for all such per diem
compensation and expenses shall be made out of annual appropriations from the division of real
estate cash fund provided for in section 12-61-111.5.

Members of the commission, consultants, expert witnesses, and complainants shall be immune
from suit in any civil action based upon any disciplinary proceedings or other official acts they
performed in good faith.

No real estate broker’s license shall be denied, suspended, or revoked except as determined by
a majority vote of the members of the commission.

The provisions of section 24-34-104, C.R.S., concerning the termination schedule for
regulatory bodies of the state unless extended as provided in that section, are applicable to the
real estate commission created by this section.

8§ 12-61-106, C.R.S. Director, clerks, and assistants.

The executive director of the department of regulatory agencies is authorized by this section to
employ, subject to the provisions of the state personnel system laws of the state, a director for
the commission, who in turn shall employ such attorneys, deputies, investigators, clerks, and
assistants as are necessary to discharge the duties imposed by parts 1, 3, and 4 of this article.
The division of real estate, which shall be a division in the department of regulatory agencies,
and the director of the division shall exercise their powers and perform their duties and
functions under the department of regulatory agencies as if they were transferred to the
department by a type 2 transfer.

It is the duty of the director, personally, or his designee to aid in the administration and
enforcement of parts 1, 3, and 4 of this article and in the prosecution of all persons charged
with violating any of their provisions, to conduct audits of business accounts of licensees, to
perform such duties of the commission as the commission prescribes, and to act in behalf of the
commission on such occasions and in such circumstances as the commission directs.

§ 12-61-107, C.R.S. Resident licensee — nonresident licensee — consent to service.

A nonresident of the state may become a real estate broker in this state by conforming to all the
conditions of this part 1; except that the nonresident broker shall not be required to maintain a
place of business within this state if that broker maintains a definite place of business in another
state.

If a broker has no registered agent registered in this state, such registered agent is not located
under its registered agent name at its registered agent address, or the registered agent cannot
with reasonable diligence be served, the broker may be served by registered mail or by certified
mail, return receipt requested, addressed to the entity at its principal address. Service is
perfected under this subsection (2) at the earliest of:

(@) The date the broker receives the process, notice, or demand,;
(b) The date shown on the return receipt, if signed by or on behalf of the broker; or
(c) Five days after mailing.

All such applications shall contain a certification that the broker is authorized to act for the
corporation.
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8 12-61-108, C.R.S. List of licensees — publications.

The commission shall maintain a record of the names and addresses of all licensees licensed
under the provisions of parts 1 and 4 of this article, together with such other information relative to
the enforcement of said provisions as deemed by the commission to be necessary. Publication of the
record and of any other information circulated in quantity outside the executive branch shall be in
accordance with the provisions of section 24-1-136, C.R.S.

§ 12-61-108.5, C.R.S. Compilation and publication of passing rates per educational
institution for real estate licensure examinations — rules.

(1) The commission shall have the authority to obtain information from each educational institution
authorized to offer courses in real estate for the purpose of compiling the number of applicants
who pass the real estate licensure examination from each educational institution. The
information shall include the name of each student who attended the institution and a statement
of whether the student completed the necessary real estate courses required for licensure. The
commission shall have access to such other information as necessary to accomplish the purpose
of this section. For the purposes of the section, an “applicant” is a student who completed the
required education requirements and who applied for and sat for the licensure examination.

(2) The commission shall compile the information obtained in subsection (1) of this section with
applicant information retained by the commission. Specifically, the commission shall compile
whether the student applied for the licensure examination and whether the applicant passed the
licensure examination. The commission shall create statistical data setting forth:

(@ The name of the educational institution;
(b) The number of students who completed the necessary real estate course required for
licensure;
(c)  Whether the student registered and sat for the licensure examination; and
(d) The number of those applicants who passed the licensure examination.
(3) The commission shall publish this statistical data and make it available to the public quarterly.
(4) The commission shall retain the statistical data for three years.

(5) Specific examination scores for an applicant will be kept confidential by the commission unless
the applicant authorizes release of such information.

(6) The Commission may promulgate rules for the administration of this section.

8 12-61-109, C.R.S. Change of license status — inactive — cancellation.

(1) Immediate notice shall be given in a manner acceptable to the commission by each licensee of
any change of business location or employment. A change of business address or employment
without notification to the commission shall automatically inactivate the licensee’s license.

(2) A broker who transfers to the address of another broker or a broker applicant who desires to be
employed by another broker shall inform the commission if said broker is to be in the employ
of the other broker. The employing broker shall have the control and custody of the employed
broker’s license. The employed broker may not act on behalf of said broker or as broker for a
partnership, limited liability company or corporation during the term of such employment; but
this shall not affect the employed broker’s right to transfer to another employing broker or to a
location where the employed broker may conduct business as an independent broker or as a
broker acting for a partnership, limited liability company or corporation.

(3) Inthe event that any licensee is discharged by or terminates employment with a broker, it shall
be the joint duty of both such parties to immediately notify the commission. Either party may
furnish such notice in a manner acceptable to the commission. The party giving notice shall
notify the other party in person or in writing of the termination of employment.
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It is unlawful for any such licensee to perform any of the acts authorized under the license in
pursuance of this part 1, either directly or indirectly, on or after the date that employment has
been terminated. When any real estate broker whose employment has been terminated is
employed by another real estate broker, the commission shall, upon proper notification, enter
such change of employment in the records of the commission. Not more than one employer or
place of employment shall be shown for any real estate broker for the same period of time.

§ 12-61-110, C.R.S. License fees — partnership, limited liability company and
corporation licenses — rules.

Fees established pursuant to section 12-61-111.5 shall be charged by and paid to the
commission or the agent for the commission for the following:

(@) Each broker’s examination;
(b) Each broker’s original application and license;
(c) Each three-year renewal of a broker’s license;

(d) Any change of name, address or employing broker requiring a change in commission
records;

(e) A new application which shall be submitted when a licensed real estate broker wishes to
become the broker acting for a partnership, limited liability company or a corporation.

The proper fee shall accompany each application for licensure. The fee shall not be refundable.
Failure by the person taking an examination to file the appropriate broker’s application within
one year of the date such person passed the examination will automatically cancel the
examination, and all rights to a passing score will be terminated.

Each real estate broker’s license granted to an individual shall entitle such individual to perform
all the acts contemplated by this part 1, without any further application on his part and without
the payment of any fee other than the fees specified in this section.

(@) The commission shall require that any person licensed under this part 1, whether on an
active or inactive basis, renew said license on an anniversary date every three years.
Renewal shall be conditioned upon fulfillment of the continuing education requirements
set forth in section 12-61-110.5 and submission of fingerprints as required in section 12-
61-110.8; except that any person licensed under this part 1 who maintains an inactive
license and wants to renew to an active status shall only submit fingerprints as required in
section 12-61-110.8 upon application to an active status and, except that, the real estate
commission may acquire a name-based criminal history record check for an applicant
who has twice submitted to a fingerprint-based criminal history record check and whose
fingerprints are unclassifiable. For persons renewing or reinstating an active license,
written certification verifying completion for the previous three-year licensing period of
the continuing education requirements set forth in said section shall accompany and be
submitted to the commission with the application for renewal or reinstatement. For
persons who did not submit certification verifying compliance with section 12-61-110.5
at the time a license was renewed or reinstated on an inactive status, written certification
verifying completion for the previous three-year licensing period of the continuing
education requirements set forth in said section shall accompany and be submitted with
any future application to reactivate the license. The commission may by rule establish
procedures to facilitate such a renewal. Until such procedures are established, every
license issued under the provisions of this part 1 shall expire at 12 midnight on December
31 of the year in which issued; except that each renewal of such license shall be for three
years and shall expire at 12 midnight on December 31 of the third year. In the absence of
any reason or condition that might warrant the refusal of the granting of a license or the
revocation thereof, the commission shall issue a new license upon receipt by the
commission of the written request of the applicant and the fees therefor, as required by
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this section. Applications for renewal will be accepted thirty days prior to January 1. A
person who fails to renew a license before January 1 of the year succeeding the year of
the expiration of such license may reinstate the license as follows: (Ed. Note: See Rules
D-11 and D-13)

()  If proper application is made within thirty-one days after the date of expiration, by
payment of the regular three-year renewal fee;

(1) If proper application is made more than thirty-one days but within one year after
the date of expiration, by payment of the regular three-year renewal fee and
payment of a reinstatement fee equal to one-half the regular three-year renewal fee;

(1) If proper application is made more than one year but within three years after the
date of expiration, by payment of the regular three-year renewal fee and payment
of a reinstatement fee equal to the regular three-year renewal fee.

(a.5) Repealed by Laws 1990, H.B.90-1131, § 4, eff. April 24, 1990.

(b) Any reinstated license shall be effective only as of the date of reinstatement. Any person
who fails to apply for reinstatement within three years after the expiration of a license
shall, without exception, be treated as a new applicant for licensure.

(c) All reinstatement fees shall be transmitted to the state treasurer, who shall credit same to
the division of real estate cash fund, as established by section 12-61-111.5.

The suspension, expiration, or revocation of a real estate broker’s license shall automatically
inactivate every real estate broker’s license where the holder of such license is shown in the
commission records to be in the employ of the broker whose license has expired or has been
suspended or revoked pending notification to the commission by the employed licensee of a
change of employment.

Deleted by Laws 1991, H.B.91-1107, § 8, eff. July 1, 1991.

§ 12-61-110.5, C.R.S. Renewal of license — continuing education requirement.

Commencing January 1, 1992, except as otherwise provided in subsection (4) of this section, a
broker applying for renewal of a license pursuant to section 12-61-110 (4) shall include with
such application a certified statement verifying successful completion of real estate courses in
accordance with the following schedule:

(@) Repealed 4/1/04
(b) Repealed 4/1/04

(c) For licensees applying for renewal in 1994 and thereafter, passage within the previous
three years of the Colorado portion of the real estate exam or completion of a minimum
of twenty-four hours of credit, twelve of which shall be the credits developed by the real
estate commission pursuant to subsection (2) of this section.

The real estate commission shall develop twelve hours of credit designed to assure reasonable
currency of real estate knowledge by licensees, which credits shall include an update of the
current statutes and the rules promulgated by the commission that affect the practice of real
estate. If a licensee takes a course pursuant to rule 260 of the Colorado rules of civil procedure
and such course concerns real property law, such licensee shall receive credit for such course
toward the fulfillment of such licensee’s continuing education requirements pursuant to this
section. Such credits shall be taken from an accredited Colorado college or university; a
Colorado community college; a Colorado private occupational school holding a certificate of
approval from the state board for community colleges and occupational education; or an
educational institution or an educational service described in section 12-59-104. Successful
completion of such credits shall require satisfactory passage of a written examination or written
examinations of the materials covered. Such examinations shall be audited by the commission
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to verify their accuracy and the validity of the grades given. The commission shall set the
standards required for satisfactory passage of the examinations. (Ed. Note: See Rule B-3(c))

(3) All credits, other than the credits specified in subsection (2) of this section, shall be acquired
from educational programs approved by the commission that contribute directly to the
professional competence of a licensee. Such credits may be acquired through successful
completion of instruction in one or more of the following subjects:

(@) Real estate law;

(b)  Property exchanges;

(c) Real estate contracts;

(d) Real estate finance;

(e) Real estate appraisal;

(f)  Real estate closing;

(g) Real estate ethics;

(h) Condominiums and cooperatives;

(i) Real estate time-sharing;

(i) Real estate marketing principles;

(k) Real estate construction;

()  Land development;

(m) Real estate energy concerns;

(n) Real estate geology;

(o) Water and waste management;

(p) Commercial real estate;

(g) Real estate securities and syndications;
(r)  Property management;

(s) Real estate computer principles;

(t) Brokerage administration and management;
(u) Agency; and

(v)  Any other subject matter as approved by the real estate commission.

(4) A licensee applying for renewal of a license which expires on December 31 of the year in
which it was issued is not subject to the education requirements set forth in subsection (1) of
this section.

(5) The real estate commission shall promulgate rules and regulations to implement this section.
§ 12-61-110.6, C.R.S. Repealed 7-1-01.

§ 12-61-110.8, C.R.S. Renewal of license — fingerprint based criminal history
record check — repeal. (Repealed)

§ 12-61-111, C.R.S. Disposition of fees.

All fees collected by the real estate commission under parts 1 and 4 of this article, not including
administrative fees that are in the nature of an administrative fine and fees retained by contractors
pursuant to contracts entered into in accordance with section 12-61-103 or 24-34-101, C.R.S., shall be
transmitted to the state treasurer, who shall credit the same to the division of real estate cash fund.
Pursuant to section 12-61-111.5, the general assembly shall make annual appropriations from said
fund for expenditures of the commission incurred in the performance of its duties under parts 1 and 4
of this article. The commission may request an appropriation specifically designated for educational
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and enforcement purposes. The expenditures incurred by the commission under parts 1 and 4 of this
article shall be made out of such appropriations upon vouchers and warrants drawn pursuant to law.

)
(2)

)

§ 12-61-111.5, C.R.S. Fee adjustments.

This section shall apply to all activities of the division under parts 1, 3, 4 and 7 of this article.

(@)

(b)

(©)

() The division shall propose, as part of its annual budget request, an adjustment in
the amount of each fee that it is authorized by law to collect under parts 1, 3, 4 and
7 of this article. The budget request and the adjusted fees for the division shall
reflect direct and indirect costs.

(1) The costs of the HOA information and resource center, created in section 12-61-
406.5, shall be paid from the HOA information and resource center cash fund
created in section 12-61-406.5. The division of real estate shall estimate the direct
and indirect costs of operating the HOA information and resource center and shall
establish the amount of the annual registration fee to be collected under section 38-
33.3-401, C.R.S. The amount of the registration fee shall be sufficient to recover
such costs, subject to a maximum limit of fifty dollars and subject to adjustment to
reflect the actual direct and indirect costs of operating the HOA information and
resource center pursuant to the general directive to adjust fees to avoid exceeding
the statutory limit on uncommitted reserves in administrative agency cash funds as
set forth in section 24-75-401 (3), C.R.S.

Based upon the appropriation made and subject to the approval of the executive director
of the department of regulatory agencies, the division of real estate shall adjust its fees so
that the revenue generated from said fees approximates its direct and indirect costs. Such
fees shall remain in effect for the fiscal year for which the budget request applies. All
fees collected by the division not including fees retained by contractors pursuant to
contracts entered into in accordance with section 12-61-103 or 24-34-101, C.R.S., shall
be transmitted to the state treasurer, who shall credit the same to the division of real
estate cash fund, which fund is hereby created. All moneys credited to the division of real
estate cash fund shall be used as provided in this section and shall not be deposited in or
transferred to the general fund of this state or any other fund.

Beginning July 1, 1979, and each July 1 thereafter, whenever moneys appropriated to the
division for its activities for the prior fiscal year are unexpended, said moneys shall be
made a part of the appropriation to the division for the next fiscal year, and such amount
shall not be raised from fees collected by the division. If a supplemental appropriation is
made to the division for its activities, its fees, when adjusted for the fiscal year next
following that in which the supplemental appropriation was made, shall be adjusted by an
additional amount which is sufficient to compensate for such supplemental appropriation.
Funds appropriated to the division in the annual long appropriations bill shall be
designated as a cash fund and shall not exceed the amount anticipated to be raised from
fees collected by the division.

§ 12-61-112, C.R.S. Records — evidence — inspection.

The executive director of the department of regulatory agencies shall adopt a seal by which all
proceedings authorized under parts 1, 3, and 4, of this article shall be authenticated. Copies of
records and papers in the office of the commission or department of regulatory agencies
relating to the administration of parts 1, 3, and 4 of this article, when duly certified and
authenticated by the seal, shall be received as evidence in all courts equally and with like effect
as the originals. All records kept in the office of the commission or department of regulatory
agencies, under authority of parts 1, 3, and 4 of this article, shall be open to public inspection at
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such time and in such manner as may be prescribed by rules and regulations formulated by the
said commission.

Repealed (1996)

The commission shall not be required to maintain or preserve licensing history records of any
person licensed under the provisions of this part 1 for any period of time longer than seven
years.

§ 12-61-113, C.R.S. Investigation — revocation — actions against licensee — repeal.

The commission, upon its own motion, may, and, upon the complaint in writing of any person,
shall, investigate the activities of any licensee or any person who assumes to act in such
capacity within the state, and the commission, after the holding of a hearing pursuant to section
12-61-114, has the power to impose an administrative fine not to exceed two thousand five
hundred dollars for each separate offense and to censure a licensee, to place the licensee on
probation and to set the terms of probation, or to temporarily suspend or permanently revoke a
license when the licensee has performed, is performing, or is attempting to perform any of the
following acts and is guilty of:

(@) Knowingly making any misrepresentation or knowingly making use of any false or
misleading advertising;

(b) Making any promise of a character which influences, persuades, or induces another
person when he could not or did not intend to keep such promise;

(c) Knowingly misrepresenting or making false promises through agents, advertising, or

otherwise;

(c.5) Violating any provisions of the “Colorado Consumer Protection Act”, article 1 of title 6,
CRS,;

(d) Acting for more than one party in a transaction without the knowledge of all parties
thereto;

(e) Representing or attempting to represent a real estate broker other than the licensee’s
employer without the express knowledge and consent of that licensee’s employer;

(f)  In the case of a broker registered as in the employ of another broker, failing to place, as
soon after receipt as is practicably possible, in the custody of that licensed broker-
employer any deposit money or other money or fund entrusted to the employee by any
person dealing with the employee as the representative of that licensed broker-employer;

(g) Failing to account for or to remit, within a reasonable time, any moneys coming into the
licensee’s possession that belong to others, whether acting as real estate brokers or
otherwise, and failing to keep records relative to said moneys, which records shall
contain such information as may be prescribed by the rules of the commission relative
thereto and shall be subject to audit by the commission;

(9.5) Converting funds of others, diverting funds of others without proper authorization,
commingling funds of others with the broker’s own funds, or failing to keep such funds
of others in an escrow or a trustee account with some bank or recognized depository in
this state, which account may be any type of checking, demand, passbook, or statement
account insured by an agency of the United States government, and to so keep records
relative to the deposit which contain such information as may be prescribed by the rules
and regulations of the commission relative thereto, which records shall be subject to audit
by the commission; (Ed. Note: See Rule E-I(f))

(h) Failing to provide the purchaser and seller of real estate with a closing statement of the
transaction, containing such information as may be prescribed by the rules and
regulations of the commission or failing to provide a signed duplicate copy of the listing
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contract and the contract of sale or the preliminary agreement to sell to the parties
thereto;

Failing to maintain possession, for future use or inspection by an authorized
representative of the commission, for a period of four years, of the documents or records
prescribed by the rules and regulations of the commission or to produce such documents
or records upon reasonable request by the commission or by an authorized representative
of the commission;

Paying a commission or valuable consideration for performing any of the functions of a
real estate broker, as described in this part 1, to any person not licensed under this part 1;
except that a licensed broker may pay a finder’s fee or a share of any commission on a
cooperative sale when such payment is made to a real estate broker licensed in another
state or country. If a country does not license real estate brokers, then the payee must be a
citizen or resident of said country and represent that the payee is in the business of selling
real estate in said country;

Disregarding or violating any provision of this part 1 or part 8 of this article, violating
any reasonable rule or regulation promulgated by the commission in the interests of the
public and in conformance with the provisions of this part 1 or part 8 of this article;
violating any lawful commission orders; or aiding and abetting a violation of any rule,
regulation, commission order, or provision of this part 1 or part 8 of this article;

Repealed, effective July 1, 1989;

Conviction of, entering a plea of guilty to, or entering a plea of nolo contendere to any
crime in article 3 of title 18, C.R.S.; parts 1, 2, 3, and 4 of article 4 of title 18, C.R.S.; part
1,2,3,4,5,7,8, or 9 of article 5 of title 18, C.R.S.; article 5.5 of title 18, C.R.S.; parts 1,
3,4, 6, 7, and 8 of article 6 of title 18, C.R.S,; parts 1, 3, 4, 5, 6, 7, and 8 of article 7 of
title 18, C.R.S.; part 3 of article 8 of title 18, C.R.S.; article 15 of title 18, C.R.S.; article
17 of title 18, C.R.S.; section 18-18-404, 18-18-405, 18-18-406, 18-18-411, 18-18-412.5,
18-18-412.7, 18-18-412.8, 18-18-415, 18-18-416, 18-18-422, or 18-18-423, C.R.S., or
any other like crime under Colorado law, federal law, or the laws of other states. A
certified copy of the judgment of a court of competent jurisdiction of such conviction or
other official record indicating that such plea was entered shall be conclusive evidence of
such conviction or plea in any hearing under this part 1.

(Editor’s note: The numbered articles in Title 18 of Colorado Revised Statute shown
in this Part “m” refer to the following types of crimes:

Article 3 is titled Offenses Against the Person and consists of four parts: homicide,
assault, kidnapping and unlawful sexual behavior.

Article 4 deals with offenses against property, under which part 1 is arson, part 2
is burglary, part 3 robbery, and part 4 is theft.

Article 5 consists of offenses involving fraud, including part 1 — forgery, obtaining
a signature by deception, offering a false instrument for recording, et al, part 2 —
fraud obtaining property or services (dual contracts), part 3 — fraudulent sales and
business practices (unlawful activity concerning the sale of land), part 4 — bribery,
part 5 — offenses relating to the uniform commercial code, part 7 — financial
transaction device crime act (ATM’s, et al), and part 8 — equity skimming

Article 5.5 consists of computer crime offenses.
Article 6 consists of offenses involving family relations.
Article 7 consists of offenses relating to morals.

Article 8 — part 3 refers to government operations, specifically bribery and corrupt
influence.

Article 15 deals with making, financing and collecting of loans.
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Article 17 is the Colorado organized crime control act.

Article 18 is the Uniform Controlled Substances Act, part 4 deals with offenses and
penalties.)

(m.5) Violating or aiding and abetting in the violation of the Colorado or federal fair housing

laws;

(m.6) Failing to immediately notify the commission in writing of a conviction, plea, or

(n)

(0)

(P)

(a)

(r)

(s)

(t)

(u)
(v)

(w)

(x)

violation pursuant to paragraph (m) or (m.5) of this subsection (1);

Having demonstrated unworthiness or incompetency to act as a real estate broker by
conducting business in such a manner as to endanger the interest of the public;

In the case of a broker licensee, failing to exercise reasonable supervision over the
activities of licensed employees; (Ed. Note: See also Rule E-31)

Procuring, or attempting to procure, a real estate broker’s license or renewing, reinstating,
or reactivating, or attempting to renew, reinstate, or reactivate, a real estate broker’s
license by fraud, misrepresentation, or deceit or by making a material misstatement of
fact in an application for such license;

Claiming, arranging for, or taking any secret or undisclosed amount of compensation,
commission, or profit or failing to reveal to the licensee’s principal or employer the full
amount of such licensee’s compensation, commission, or profit in connection with any
acts for which a license is required under this part 1;

Using any provision allowing the licensee an option to purchase in any agreement
authorizing or employing such licensee to sell, buy, or exchange real estate for
compensation or commission, except when such licensee, prior to or coincident with
election to exercise such option to purchase, reveals in writing to the licensee’s principal
or employer the full amount of the licensee’s profit and obtains the written consent of
such principal or employer approving the amount of such profit;

() Fraud, misrepresentation, deceit, or conversion of trust funds that results in the
payment of any claim pursuant to part 3 of this article. This subparagraph (1) is
repealed, effective when the last final judgment from any of the civil actions
allowed pursuant to section 12-61-302(2) becomes effective and any resulting
claim has been paid according to law. The director of the division of real estate
shall notify the revisor of statutes, in writing, when the condition specified in this
paragraph (s) has been satisfied.

(I1)  Effective on and after the repeal of part 3 of this article, fraud, misrepresentation,
deceit, or conversion of trust funds that results in the entry of a civil judgment for
damages.

Any other conduct, whether of the same or a different character than specified in this
subsection (1), which constitutes dishonest dealing;

Repealed, effective May 30, 1986

Having had a real estate broker’s or a subdivision developer’s license suspended or
revoked in any jurisdiction, or having had any disciplinary action taken against the broker
or subdivision developer in any other jurisdiction if the broker’s or subdivision
developer’s action would constitute a violation of this subsection (1). A certified copy of
the order of disciplinary action shall be prima facie evidence of such disciplinary action.

Failing to keep records documenting proof of completion of the continuing education
requirements in accordance with section 12-61-110.5 for a period of four years from the
date of compliance with said section.

() Violating any provision of section 12-61-113.2.
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(1) In addition to any other remedies available to the commission pursuant to this title,
after notice and a hearing pursuant to section 24-4-105, C.R.S., the commission
may assess a penalty for a violation of section 12-61-113.2 or of any rule
promulgated pursuant to section 12-61-113.2. The penalty shall be the amount of
remuneration improperly paid and shall be transmitted to the state treasurer and
credited to the general fund.

(y) Within the last five years, having a license, registration, or certification issued by
Colorado or another state revoked or suspended for fraud, deceit, material
misrepresentation, theft, or the breach of a fiduciary duty, and such discipline denied the
person authorization to practice as:

(D A mortgage broker or mortgage loan originator;

(I1) A real estate broker or salesperson;

(1) A real estate appraiser, as defined by section 12-61-702(5);

(IV) An insurance producer, as defined by section 10-2-103(6), C.R.S.;

(V) An attorney;

(VI) A securities broker-dealer, as defined by section 11-51-201(2), C.R.S.;

(V1) A securities sales representative, as defined by section 11-51-201(14), C.R.S,;
(V) An investment advisor, as defined by section 11-51-201(9.5), C.R.S.; or

(IX) An investment advisor representative, as defined by section 11-51-201(9.6), C.R.S.

(1.5) Every person licensed pursuant to section 12-61-101(2) (a) (X) shall give a prospective tenant a

)

)

(4)
(%)

(6)

contract or receipt; and such contract or receipt shall include the address and telephone number
of the real estate commission in prominent letters and shall state that the regulation of rental
location agents is under the purview of the real estate commission.

In the event a firm, partnership, limited liability company, association, or corporation operating
under the license of a broker designated and licensed as representative of said firm, partnership,
limited liability company, association, or corporation is guilty of any of the foregoing acts, the
commission may suspend or revoke the right of the said firm, partnership, limited liability
company, association, or corporation to conduct its business under the license of said broker,
whether or not the designated broker had personal knowledge thereof and whether or not the
commission suspends or revokes the individual license of said broker.

Upon request of the commission, when any real estate broker is a party to any suit or
proceeding, either civil or criminal, arising out of any transaction involving the sale or
exchange of any interest in real property or out of any transaction involving a leasehold interest
in the real property and when such broker is involved in such transaction in such capacity as a
licensed broker, it shall be the duty of said broker to supply to the commission a copy of the
complaint, indictment, information, or other initiating pleading and the answer filed, if any, and
to advise the commission of the disposition of the case and of the nature and amount of any
judgment, verdict, finding, or sentence that may be made, entered, or imposed therein.

This part 1 shall not be construed to relieve any person from civil liability or criminal
prosecution under the laws of this state.

Complaints of record in the office of the commission and the results of staff investigations may,
in the discretion of the commission, be closed to public inspection, except as provided by court
order, during the investigatory period and until dismissed or until notice of hearing and charges
are served on a licensee.

When a complaint or an investigation discloses an instance of misconduct which, in the opinion
of the commission, does not warrant formal action by the commission but which should not be
dismissed as being without merit, the commission may send a letter of admonition by certified
mail, return receipt requested, to the licensee against whom a complaint was made and a copy
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thereof to the person making the complaint, but the letter shall advise the licensee that the
licensee has the right to request in writing, within twenty days after proven receipt, that formal
disciplinary proceedings be initiated to adjudicate the propriety of the conduct upon which the
letter of admonition is based. If such request is timely made, the letter of admonition shall be
deemed vacated, and the matter shall be processed by means of formal disciplinary
proceedings.

All administrative fines collected pursuant to this section shall be transmitted to the state
treasurer, who shall credit the same to the division of real estate cash fund.

Any application for licensure from a person whose license has been revoked shall not be
considered until the passage of one year from the date of revocation.

When the division of real estate becomes aware of facts or circumstances that fall within the
jurisdiction of a criminal justice or other law enforcement authority upon investigation of the
activities of a licensee, the division shall, in addition to the exercise of its authority under this
part 1, refer and transmit such information, which may include originals or copies of documents
and materials, to one or more criminal justice or other law enforcement authorities for
investigation and prosecution as authorized by law. (Editor Note: This provision is effective
January 1, 2007.)

8 12-61-113.2, C.R.S. Affiliated business arrangements — definitions — disclosures —
enforcement and penalties — reporting — rules — investigation information
shared with the division of insurance.

As used in this section, unless the context otherwise requires:
(a) “Affiliated business arrangement” means an arrangement in which:

() aprovider of settlement services or an associate of a provider of settlement services
has either an affiliate relationship with or a direct beneficial ownership interest of
more than one percent in another provider of settlement services; and

(1) a provider of settlement services or the associate of a provider directly or indirectly
refers settlement service business to another provider of settlement services or
affirmatively influences the selection of another provider of settlement services.

(b) “Associate” means a person who has one or more of the following relationships with a
person in a position to refer settlement service business:

() aspouse, parent, or child of such person;

(1) a corporation or business entity that controls, is controlled by, or is under common
control with such person;

(11 an employer, officer, director, partner, franchiser, or franchisee of such person,
including a broker acting as an independent contractor; or

(IV) anyone who has an agreement, arrangement, or understanding with such person,
the purpose or substantial effect of which is to enable the person in a position to
refer settlement service business to benefit financially from referrals of such
business.

(c) “Settlement service” means any service provided in connection with a real estate
settlement including, but not limited to, the following:

U] title searches;

(m title examinations;

(11 the provision of title certificates;
(Iv) title insurance;

V) services rendered by an attorney;
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(VI)  the preparation of title documents;

(VIl) property surveys;

(V) the rendering of credit reports or appraisals;
(IX)  real estate appraisal services;

X) home inspection services;

(XI)  services rendered by a real estate broker;
(XI1)  pest and fungus inspections;

(XI) the origination of a loan;

(XIV) the taking of a loan application;

(XV) the processing of a loan;

(XVI) underwriting and funding of a loan;
(XVII) escrow handling services;

(XVI111) the handling of the processing; and
(XIX) closing of settlement.

An affiliated business arrangement is permitted where the person referring business to the
affiliated business arrangement receives payment only in the form of a return on an
investment and where it does not violate the provisions of section 12-61-113.

If a licensee or the employing broker of a licensee is part of an affiliated business
arrangement when an offer to purchase real property is fully executed, the licensee shall
disclose to all parties to the real estate transaction the existence of the arrangement. The
disclosure shall be written, shall be signed by all parties to the real estate transaction, and
shall comply with the federal “Real Estate Settlement Procedures Act of 1974”, as
amended, 12 U.S.C. sec. 2601 et seq.

A licensee shall not require the use of an affiliated business arrangement or a particular
provider of settlement services as a condition of obtaining services from that licensee for
any settlement service. For the purposes of this paragraph (c), “Require the use” shall
have the same meaning as “required use” in 24 CFR 3500.2 (b).

No licensee shall give or accept any fee, kickback, or other thing of value pursuant to any
agreement or understanding, oral or otherwise, that business incident to or part of a
settlement service involving an affiliated business arrangement shall be referred to any
provider of settlement services.

Nothing in this section shall be construed to prohibit payment of a fee to:
() an attorney for services actually rendered,;

(1) a title insurance company to its duly appointed agent for services actually
performed in the issuance of a policy of title insurance;

(1) a lender to its duly appointed agent for services actually performed in the making
of a loan.

Nothing in this section shall be construed to prohibit payment to any person of:

() abona fide salary or compensation or other payment for goods or facilities actually
furnished or for services actually performed,;

(1) a fee pursuant to cooperative brokerage and referral arrangements or agreements
between real estate brokers.

It shall not be a violation of this section for an affiliated business arrangement:

()  to require a buyer, borrower, or seller to pay for the services of any attorney, credit
reporting agency, or real estate appraiser chosen by the lender to represent the
lender’s interest in a real estate transaction; or
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(1) if an attorney or law firm represents a client in a real estate transaction and issues
or arranges for the issuance of a policy of title insurance in the transaction directly
as agent or through a separate corporate title insurance agency that may be
established by that attorney or law firm and operated as an adjunct to his or her law
practice.

() No person shall be liable for a violation of this section if such person proves by a
preponderance of the evidence that such violation was not intentional and resulted from a
bona fide error notwithstanding maintenance of procedures that are reasonably adopted to
avoid such error,

On and after July 1, 2006, a licensee shall disclose at the time the licensee enters into or
changes an affiliated business arrangement, in a form and manner acceptable to the
commission, the names of all affiliated business arrangements to which the licensee is a party.
The disclosure shall include the physical location of the affiliated businesses.

On and after July 1, 2006, an employing broker, in a form and manner acceptable to the
commission, shall at least annually disclose the names of all affiliated business arrangements to
which the employing broker is a party. The disclosure shall include the physical location of the
affiliated businesses.

The commission may promulgate rules concerning the creation and conduct of an affiliated
business arrangement, including, but not limited to, rules defining what constitutes a sham
affiliated business arrangement. The commission shall adopt the rules, policies, or guidelines
issued by the United States Department of Housing and Urban Development concerning the
federal “Real Estate Settlement Procedures Act of 1974”, as amended, 12 U.S.C. sec. 2601 et
seg. Rules adopted by the commission shall be at least as stringent as the federal rules and shall
ensure that consumers are adequately informed about affiliated business arrangements. The
commission shall consult with the insurance commissioner pursuant to section 10-11-124 (2),
C.R.S., concerning rules, policies, or guidelines the insurance commissioner adopts concerning
affiliated business arrangements. Neither the rules promulgated by the commissioner nor the
real estate commission may create a conflicting regulatory burden on an affiliated business
arrangement.

The division may share information gathered during an investigation of an affiliated business
arrangement with the division of insurance.

8 12-61-113.5, C.R.S. Mobile home transaction — requirements. Repealed (effective
4-19-94)

8 12-61-114, C.R.S. Hearing — administrative law judge — review — rule-making
authority.

Except as otherwise provided in this section, all proceedings before the commission with
respect to disciplinary actions and denial of licensure under this part 1 and part 8 of this article
and certifications issued under part 4 of this article shall be conducted by an administrative law
judge pursuant to the provisions of sections 24-4-104 and 24-4-105, C.R.S.

Such proceedings shall be held in the county where the commission has its office or in such
other place as the commission may designate. If the licensee is an employed broker, the
commission shall also notify the broker employing the licensee by mailing, by first-class mail,
a copy of the written notice required under section 24-4-104(3), C.R.S., to the employing
broker’s last-known business address.

An administrative law judge shall conduct all hearings for denying, suspending, or revoking a
license or certificate on behalf of the commission, subject to appropriations made to the
department of personnel. Each administrative law judge shall be appointed pursuant to part 10
of article 30 of title 24, C.R.S. The administrative law judge shall conduct the hearing pursuant
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to the provisions of sections 24-4-104 and 24-4-105, C.R.S. No license shall be denied,
suspended, or revoked until the commission has made its decision by a majority vote.

(4) The decision of the commission in any disciplinary action or denial of licensure under this
section is subject to review by the court of appeals by appropriate proceedings under section
24-4-106(11), C.R.S. In order to effectuate the purposes of parts 1, 3, 4, and 8 of this article, the
commission has the power to promulgate rules and regulations pursuant to article 4 of title 24,
C.R.S. The commission may appear in court by its own attorney.

(5) Pursuant to said proceeding, the court has the right, in its discretion, to stay the execution or
effect of any final order of the commission; but a hearing shall be held affording the parties an
opportunity to be heard for the purpose of determining whether the public health, safety, and
welfare would be endangered by staying the commission’s order. If the court determines that
the order should be stayed, it shall also determine at said hearing the amount of the bond and
adequacy of the surety, which bond shall be conditioned upon the faithful performance by such
petitioner of all obligations as a real estate broker and upon the prompt payment of all damages
arising from or caused by the delay in the taking effect of or enforcement of the order
complained of and for all costs that may be assessed or required to be paid in connection with
such proceedings.

(6) In any hearing conducted by the commission in which there is a possibility of the denial,
suspension, or revocation of a license because of the conviction of a felony or of a crime
involving moral turpitude, the commission shall be governed by the provisions of section 24-5-
101, C.R.S.

§ 12-61-114.5, C.R.S. Rules and regulations.

All rules adopted or amended by the commission on or after July 1, 1979, shall be subject to
sections 24-4-103(8)(c) and (8)(d) and 24-34-104(9)(b)(ll), C.R.S.

8 12-61-115, C.R.S. Subpoena compelling attendance of witnesses, records and
documents (Repealed 5-24-2002)

8 12-61-116, C.R.S. Failure to obey subpoena (Repealed 5-24-2002)
8 12-61-117, C.R.S. Broker remuneration.

It is unlawful for a real estate broker registered in the commission office as in the employ of
another broker to accept a commission or valuable consideration for the performance of any of the
acts specified in this part 1 from any person except the broker’s employer, who shall be a licensed
real estate broker.

§ 12-61-118, C.R.S. Acts of third parties — broker’s liability.

Any unlawful act or violation of any of the provisions of this part 1 upon the part of an employee,
officer, or member of a licensed real estate broker shall not be cause for disciplinary action against a
real estate broker, unless it appears to the satisfaction of the commission that the real estate broker
had actual knowledge of the unlawful act or violation or had been negligent in the supervision of
employees.

§ 12-61-119, C.R.S. Violations.

Any natural person, firm, partnership, limited liability company, association or corporation
violating the provisions of this part 1 by acting as real estate broker in this state without having
obtained a license or by acting as real estate broker after the broker’s license has been revoked or
during any period for which said license may have been suspended is guilty of a misdemeanor and,
upon conviction thereof, if a natural person, shall be punished by a fine of not more than five hundred
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dollars, or by imprisonment in the county jail for not more than six months, or by both such fine and
imprisonment and, if an entity, shall be punished by a fine of not more than five thousand dollars. A
second violation, if by a natural person, shall be punishable by a fine of not more than one thousand
dollars, or by imprisonment in the county jail for not more than six months, or by both such fine and
imprisonment.

8 12-61-120, C.R.S. Subpoena compelling attendance of witnesses and production
of records and documents.

The commission, the director for the commission, or the administrative law judge appointed for
hearings may issue a subpoena compelling the attendance and testimony of witnesses and the
production of books, papers, or records pursuant to an investigation or hearing of such commission.
Such subpoenas shall be served in the same manner as subpoenas issued by district courts and shall be
issued without discrimination between public or private parties requiring the attendance of witnesses
and the production of documents at hearings. If a person fails or refuses to obey a subpoena issued by
the commission, the director, or the appointed administrative law judge, the commission may petition
the district court having jurisdiction for issuance of a subpoena in the premises, and the court shall, in
a proper case, issue its subpoena. Any person who refuses to obey such subpoena shall be punished as
provided in section 12-61-121.

§ 12-61-121, C.R.S. Failure to obey subpoena — penalty.

Any person who willfully fails or neglects to appear and testify or to produce books, papers, or
records required by subpoena, duly served upon him in any matter conducted under parts 1, 3, and 4
of this article, is guilty of a misdemeanor and, upon conviction thereof, shall be punished by a fine of
twenty-five dollars, or imprisonment in the county jail for not more than thirty days for each such
offense, or by both such fine and imprisonment. Each day such person so refuses or neglects shall
constitute a separate offense.

8 12-61-122, C.R.S. Powers of commission — injunctions.

The commission may apply to a court of competent jurisdiction for an order enjoining any act or
practice which constitutes a violation of parts 1, 3, and 4 of this article, and, upon a showing that a
person is engaging or intends to engage in any such act or practice, an injunction, restraining order, or
other appropriate order shall be granted by such court regardless of the existence of another remedy
there for. Any notice, hearing, or duration of any injunction or restraining order shall be made in
accordance with the provisions of the Colorado rules of civil procedure.

§ 12-61-123, C.R.S. — Repeal of part.

This part 1 is repealed effective July 1, 2017. Prior to such repeal, the real estate division,
including the real estate commission shall be reviewed as provided for in section 24-34-104, C.R.S.

B. Part 2 — Brokers Commissions
§ 12-61-201, C.R.S. When entitled to commission.

No real estate agent or broker is entitled to a commission for finding a purchaser who is ready,
willing, and able to complete the purchase of real estate as proposed by the owner until the same is
consummated or is defeated by the refusal or neglect of the owner to consummate the same as agreed
upon.
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§ 12-61-202, C.R.S. Objections on account of title.

No real estate agent or broker is entitled to a commission when a proposed purchaser fails or
refuses to complete his contract of purchase because of defects in the title of the owner, unless such
owner, within a reasonable time, has said defects corrected by legal proceedings or otherwise.

8 12-61-203, C.R.S. When owner must perfect title.

The owner shall not be required to begin legal or other proceedings for the correction of such
title, until such agent or broker secures from the proposed purchaser an enforceable contract in
writing, binding him to complete the purchase whenever the defects in the title are corrected.

8 12-61-203.5, C.R.S. Referral fees — interference with brokerage relationship
(1) No licensee under parts 1 to 4 of this article shall pay a referral fee unless reasonable cause for
payment of the referral fee exists. A reasonable cause for payment means:
(@) Anactual introduction of business has been made;
(b) A contractual referral fee relationship exists; or
(c) A contractual cooperative brokerage relationship exists.
(2) (a) No person shall interfere with the brokerage relationship of a licensee,
(b)  Asused in this subsection (2):

()  “Brokerage relationship” means a relationship entered into between a broker and a
buyer, seller, landlord, or tenant under which the broker engages in any of the acts
set forth in section 12-61-101(2). A brokerage relationship is not established until a
written brokerage agreement is entered into between the parties or is otherwise
established by law.

(1) “Interference with the brokerage relationship” means demanding a referral fee from
a licensee without reasonable cause.

(1) “Referral fee” means any fee paid by a licensee to any person or entity, other than a
cooperative commission offered by a listing broker to a selling broker or vice
versa.

(3) Any person aggrieved by a violation of any provision of this section may bring a civil action in
a court of competent jurisdiction. The prevailing party in any such action shall be entitled to
actual damages and, in addition, the court may award an amount up to three times the amount
of actual damages sustained as a result of any such violation plus reasonable attorney fees.

§ 12-61-204, C.R.S. Repeal of part.

This part 2 is repealed, effective July 1, 2017. Prior to such repeal, the provisions in this part 2
shall be reviewed as provided for in section 24-34-104, C.R.S.

C. Part 3 - Recovery Fund
8 12-61-301, C.R.S. Real estate recovery fund — fees — repeal.
8 12-61-302, C.R.S. Limitation on payments out of the real estate cash fund —

repeal.

(1) No payment shall be made from the general fund pursuant to this part 3 unless:

(@ The applicant has notified the commission, in writing, of the commencement of a civil
action for a judgment that may result in an application for recovery from the fund. Such
written notice shall be given no later than ninety days after commencement of the civil
action.
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(b) The revenues, if any, transferred to the division of real estate cash fund pursuant to
subsection (11) of this section have first been exhausted. As used in this part 3, “fund”
shall mean in the first instance such revenues transferred pursuant to subsection (11) of
this section and then, if such revenues have been exhausted, the general fund.

No payment shall be made from the fund unless the underlying civil action, on the basis of
which payment from the fund is sought, was commenced within the time period prescribed in
section 13-80-103, C.R.S., and by thirty days after May 27, 2005.

(@) No payment shall be made from the fund unless the order of judgment in the underlying
civil action contains specific findings of fact and conclusions of law that the licensed real
estate broker or salesperson committed negligence, fraud, willful misrepresentation, or
conversion of trust funds.

(b) Notwithstanding the provisions of paragraph (a) of this subsection (3), no payment for
negligence shall be made from the fund if said licensed real estate broker or salesperson
had in effect a complying policy of errors and omissions insurance coverage pursuant to
section 12-61-103.6 at the time of the negligent act or omission.

The fund shall be liable to pay only for reimbursement of actual and direct out-of-pocket losses,
court costs and reasonable attorney fees that remain unpaid on the judgment, and postjudgment
interest as provided by law. The fund shall not be liable for the payment of prejudgment interest
of any kind.

The fund shall not be liable for losses attributable to pain and suffering or mental anguish.

Attorney fees recoverable pursuant to this section shall not exceed twenty-five percent of the
amount of actual and direct out-of-pocket losses paid from the fund.

The fund shall be liable only for claims based on judgments against natural persons.

The fund shall not be subject to a claim by a licensee involving a transaction in which the
applicant performed acts for which a broker’s or salesperson’s license is required.

Notwithstanding any provision of this part 3 to the contrary, the liability of the fund shall not
exceed:

(@) For applications filed after July 1, 1987, and before July 1, 1991, fifteen thousand dollars
per claimant;

(b) For applications filed on or after July 1, 1991 and before July 1, 1995, fifteen thousand
dollars per transaction, regardless of the number of persons aggrieved or the number of
real estate licensees or parcels of real estate involved in such transactions;

(c) For applications filed on or after July 1, 1995, and before July 1, 1999 twenty thousand
dollars per transaction, regardless of the number of persons aggrieved, the number of
parcels, or the number of real estate licensees involved in such transaction;

(c.5) For applications filed on or after July 1, 1999, fifty thousand dollars per transaction,
regardless of the persons aggrieved, the number of parcels, or the number of real estate
licensees involved in such transactions;

(d) One hundred fifty thousand dollars for any one licensee, regardless of the number of
judgments entered against the licensee, parcels of real estate involved, number of
licensees involved, or number of persons aggrieved in such transactions.

(10) (a) If the validly filed applications exceed the limitation on liability set forth in paragraphs

(@) to (d) of subsection (9) of this section, then payment from the fund shall be distributed
among such applicants in the ratio that their respective claims bear to the aggregate of
such valid claims or in such other manner as a court of record may deem equitable.
Distribution of such moneys shall be among the persons entitled to share therein without
regard to the order of priority in which their respective judgments may have been
obtained or their applications may have been filed.
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(b) If the commission issues an administrative order which directs payment from the fund in
accordance with section 12-61-303 and this subsection (10), any prospective applicant
affected by such order may file a petition with the appropriate court pursuant to section
12-61-304. In that proceeding, the commission may then move the court for an order
consolidating or joining all applicants and prospective applicants whose judgments have
been entered against a common licensee judgment debtor into one action so that the
respective rights of all such applicants may be equitably adjudicated and settled.

(@) The unexpended and unencumbered balance of the real estate recovery fund, as such
balance existed prior to its repeal, shall be transferred to the division of real estate cash
fund.

(b) This part 3 is repealed, effective when the last final judgment from any of the civil
actions allowed pursuant to subsection (2) of this section becomes effective and any
resulting claim has been paid according to law. The director of the division of real estate
shall notify the revisor of statutes when the condition specified in this paragraph (b) has
been satisfied.

8 12-61-303, C.R.S. Simplified procedure — application for administrative order for
payment from the fund — rules.

A person who obtains a final judgment in any court of competent jurisdiction against a real
estate broker or salesperson may file a verified application with the Colorado real estate
commission for an administrative order for payment from the fund of any amount remaining
unpaid on the judgment. The burden shall be upon such applicant to show the validity of the
application under this part 3 and to provide the commission with such information as the
commission may deem necessary to determine the validity of the application.

The application shall be made on a form provided by the commission, which form shall be
sufficient to provide the applicant with a reasonable opportunity to show compliance with this
part 3 and shall require that the applicant submit the following information:

(@) The name, address, and telephone number of the applicant;

(b) If the applicant is represented by an attorney, the name, business address, telephone
number, and Colorado supreme court registration number of the attorney;

(c) Identification of the underlying judgment forming the basis of the application, including
the named parties, case number, and court entering judgment;

(d) The amount of the claim and an explanation of the applicant’s computation of the claim;
and

() Any other information the commission reasonably deems necessary to determine the
validity of the application.

The form provided to the applicant by the commission shall contain, in a prominent place, the
following notice to the licensee judgment debtor:

“Notice: based on a judgment entered against you in the above-captioned
matter, an application for an administrative order directing payment has been
filed with the real estate commission.

If the real estate commission issues an administrative order for payment, your
real estate license will automatically be revoked when the order is issued and
payment is made to the applicant. Any subsequent application for a license shall
not be granted until the amount paid has been reimbursed, plus interest at the
statutory rate, and the passage of one year from the date of revocation.

If you wish to object to the application, you must file a written objection, setting
forth the specific grounds for such objection, with the commission within thirty
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days after having been served with a copy of the application. If you do not file a
written objection, you waive your right to defend against the claim.”

The applicant shall also be required to show that:

(@)

(b)
(©)

(d)

(d.5)

(€)
(f)

(9)

(h)

There is no collusion between the applicant and the judgment debtor or any other person
liable to the applicant in the transaction for which the applicant seeks payment from the
fund;

The judgment debtor was licensed as a real estate broker or salesperson at the time of the
transaction;

The judgment debtor was acting in a real estate transaction as a real estate broker or
salesperson, performing acts for which a real estate broker’s or salesperson’s license is
required under this article, or that the transaction involved acts for which a real estate
license was required and the judgment debtor was acting as a principal, not an agent, in
that transaction;

The judgment debtor committed fraud, willful misrepresentation, or conversion of trust
funds;

The judgment debtor committed negligence and did not, at the time of the negligent act or
omission, have in effect a complying policy of errors and omissions insurance coverage
pursuant to section 12-61-103.6;

The application was not filed more than one year after finality of the judgment against the
judgment debtor, including appeals;

The applicant has reasonably sought to obtain a judgment against all persons and entities
that are liable to the applicant for losses suffered in the transaction upon which the fund
claim is based;

The applicant has made reasonable searches and inquiries to ascertain whether there
exists real or personal property or other assets available to satisfy the judgment in the
underlying civil action and has undertaken reasonable legal means to reach such assets or
other property in satisfaction of the judgment;

The judgment debtor has been served with a copy of the application as required by
subsection (5) of this section.

When any person files an application with the commission requesting the issuance of an
administrative order for payment from the fund, a copy of the verified application including the
notice required by subsection (3) of this section and any other documents filed with the
application shall be served upon the licensee judgment debtor by the applicant within twenty
days after the date upon which the application is filed. A certificate or affidavit of such service
shall be filed with the commission. Service upon a licensee judgment debtor shall be made
according to the Colorado rules of civil procedure and subsection (6) of this section.

(@)

Service upon any real estate broker who is licensed or who renews a license under part 1
of this article on or after January 1, 2008, and upon whom personal service cannot be
made with reasonable diligence shall be upon the registered agent of such real estate
broker. If the real estate broker has no registered agent, the registered agent is not located
under its registered agent name at its registered agent address, or the registered agent
cannot with reasonable diligence be served, the real estate broker may be served by
registered mail or by certified mail, return receipt requested, addressed to the entity at its
principal address. Service is perfected under this subsection (6) at the earliest of:

()  The date the real estate broker receives the process, notice, or demand;

(I1)  The date shown on the return receipt, if signed by or on behalf of the real estate
broker; or

(1) Five days after mailing.

1-30



(")

(8)

(9)

)

(2)

®3)

Chapter 1: Real Estate Broker License Law

(b) Deleted by Laws 2008, Ch. 151, § 6, eff. April 17, 2008.

The judgment debtor shall have thirty days after being served with the application within which
to file a written objection to payment from the fund by the commission. Such objection shall be
served upon the commission in accordance with the Colorado rules of civil procedure and shall
clearly set forth the grounds upon which the objection is made. Failure to file such an objection
shall constitute waiver of any right to proceed under section 12-61-304.

(a) If the commission determines that an application is complete and valid, the commission
may, by administrative order:

() Pay the requested amount or such lesser amount as the commission may deem
appropriate;
(1)  Settle the claim with the applicant for an appropriate agreed amount; or

(1) Deny the application on the grounds that the application does not demonstrate
compliance with this part 3.

(b) Such administrative determination shall be promptly made by the commission or its
designee in writing in the form of an administrative order and, if the application is
denied, setting forth the general grounds therefor.

(c) Such administrative order shall be sent by regular mail to the applicant and the judgment
debtor at their last known addresses according to records of the commission.

The commission may adopt rules implementing this part 3 in accordance with article 4 of title
24, C.R.S.

8 12-61-304, C.R.S. Procedure upon objection to payment or denial of application.

If the commission issues an administrative order that denies an application for payment from
the fund in whole or in part, the applicant may file a verified petition for payment from the fund
in the court that entered the judgment on which the application is based. When an applicant
files such a petition, the applicant shall serve a copy of the verified petition, including the
notice required by subsection (2) of this section upon the real estate commission and upon the
licensee judgment debtor in accordance with the Colorado rules of civil procedure and section
12-61-303 (6). A certificate or affidavit of such service shall be filed with the court.

When a petition is filed with the court pursuant to subsection (1) of this section, the petition
shall be accompanied by a notice that shall state as follows:

“Notice: based on a judgment entered against you in the above captioned
matter, a petition for an order directing payment has been filed with the court.

If the real estate commission makes a payment pursuant to a court order based
upon this petition, your real estate license will automatically be revoked when
the court order becomes final and payment is made. Any subsequent application
for a license shall not be granted until the amount paid has been reimbursed,
plus interest at the statutory rate, and the passage of one year from the date of
revocation.

If you wish to defend against this claim, you must file a written response with
the court and mail a copy to the party filing the petition and to the real estate
commission within thirty days after having been served with this notice. If you
do not file a written response, you waive your right to defend against the claim.”

If the judgment debtor files an objection to the issuance of an administrative order for payment
from the fund in accordance with section 12-61-303 (7) and the commission issues an
administrative order directing payment from the fund, the judgment debtor may file a verified
petition objecting to payment from the fund in the court that entered the judgment on which the
application was based. When a judgment debtor files such a petition, the judgment debtor shall
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serve a copy of the petition upon the real estate commission and the applicant in accordance
with the Colorado rules of civil procedure. A certificate or affidavit of such service shall be
filed with the court.

(4) A petition filed with a court pursuant to subsection (1) or (2) of this section shall be in the form
of a pleading and shall comply with the rules of procedure applicable to the court in which it is
filed. Such petition shall be filed in the appropriate court no later than thirty days from the date
upon which the administrative order is mailed by the commission pursuant to section 12-61-303
(8). The petition shall be accompanied by a verified copy of the application form and any
attached documents that were filed with the commission.

(5) The real estate commission and any person served with a petition pursuant to this section shall
have thirty days after service of the petition within which to file a written answer. The court
shall thereafter set the matter for hearing.

(6) At a hearing under subsection (5) of this section the party filing the petition shall be required to
show compliance, or lack thereof, with sections 12-61-302 to 12-61-304. Such hearing shall be
on the merits of the application and shall not be in the nature of judicial review of the
administrative order issued by the commission or of the procedure employed in issuing such
order.

8 12-61-305, C.R.S. Commission may defend against petition — burden of proof —
presumption — compromise of claims.

The real estate commission may, on behalf of the fund, defend against a petition filed pursuant to
section 12-61-304 and shall have recourse to all appropriate means of defense and appeal, including
examination of witnesses and the right to relitigate any issues that were material and relevant to the
proceeding against the fund and that were finally adjudicated in the underlying action on which the
judgment in favor of the applicant was based. If such judgment was by default, stipulation, or
consent, or whenever the action against the licensee judgment debtor was defended by a trustee in
bankruptcy, the applicant shall have the burden of producing evidence of, and the burden of proving,
the negligence, fraud, willful misrepresentation, or conversion of trust funds by the licensee judgment
debtor; otherwise, the judgment shall create a rebuttable presumption of the negligence, fraud, willful
misrepresentation, or conversion of trust funds by the licensee, and such presumption shall affect the
burden of producing evidence. The real estate commission may, subject to court approval, settle a
claim based upon the petition of an applicant and shall not be bound by any prior compromise of the
judgment debtor.

§ 12-61-306, C.R.S. Defense against petition — conclusive adjudication of issues.

The judgment debtor may defend an action against the fund and shall have recourse to all
appropriate means of defense and appeal, including examination of witnesses; except that matters
finally adjudicated in the underlying action, including, but not limited to, the issues of negligence,
fraud, willful misrepresentation, or conversion of trust funds, are conclusive against both the licensee
judgment debtor and the applicant and may not be relitigated.

§ 12-61-307, C.R.S. Automatic revocation of license — reinstatement.

(1) Should the real estate commission pay from the fund any amount in settlement of a claim or
toward satisfaction of a judgment against a licensed broker or salesperson, either by
administrative order or by order of the court, the license of the broker or salesperson shall be
automatically revoked upon the final date of such order.

(2) No such broker or salesperson shall be eligible to be licensed again until such broker or
salesperson has repaid in full, plus interest at the statutory rate, the amount paid from the fund
on the broker or salesperson’s account and one year has passed from the date of revocation.
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8 12-61-308, C.R.S. Distribution from fund — fund insufficient to pay claims —
delayed distribution authorized.

Upon the issuance by the commission of an administrative order directing that payment be
made out of the fund, or upon the entry of such an order by a court of competent jurisdiction,
the controller is authorized to draw a warrant for the payment of the same upon a voucher
approved by the real estate commission, and the state treasurer is authorized to pay the same
out of the fund.

If at any time the balance remaining in the fund is insufficient to satisfy any duly authorized
claim or portion thereof, the real estate commission, when sufficient money has been deposited
in the fund, shall satisfy such unpaid claims or portions thereof, in the order that such claims or
portions thereof were originally filed, plus accumulated interest at the rate of four percent per
year.

After an administrative order for payment from the fund has been issued by the commission,
the commission may delay payment in order to allow the filing periods in section 12-61-304 to
expire. In the event that a petition is filed pursuant to section 12-61-304, payment pursuant to
the administrative order shall be withheld pending the outcome of the court proceeding on the
petition.

§ 12-61-309, C.R.S. Subrogation of rights.

When, upon administrative order of the real estate commission or of any court, the real estate
commission has made payment from the fund to an applicant, the real estate commission shall
be subrogated to the rights of the applicant with respect to the amount so paid.

Up to an amount equal to five percent of the payment to an applicant may be drawn from the
fund and expended by the real estate commission for the purpose of enforcing the rights of a
particular applicant to which the commission is subrogated pursuant to this section.

D. Part 8 — Brokerage Relationships
§ 12-61-801, C.R.S. Legislative declaration.

The general assembly finds, determines, and declares that the public will best be served through
a better understanding of the public’s legal and working relationships with real estate brokers
and by being able to engage any such real estate broker on terms and under conditions that the
public and the real estate broker find acceptable. This includes engaging a broker as a single
agent or transaction-broker. Individual members of the public should not be exposed to liability
for acts or omissions of real estate brokers than have not been approved, directed, or ratified by
such individuals. Further, the public should be advised of the general duties, obligations, and
responsibilities of the real estate broker they engage.

This part 8 is enacted to govern the relationships between real estate brokers and sellers,
landlords, buyers, and tenants in real estate transactions.

8 12-61-802, C.R.S. Definitions as used in this part 8, unless the context otherwise
requires:

“Broker” shall have the same meaning as set forth in section 12-61-101(2), except as otherwise
specified in this part 8.

(1.3) “Customer” means a party to a real estate transaction with whom the broker has no brokerage

relationship because such party has not engaged or employed a broker.

(1.5) “Designated Broker” means an employing broker or employed broker who is designated in

writing by an employing broker to serve as a single agent or transaction-broker for a seller,
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landlord, buyer, or tenant in a real estate transaction. “Designated broker” does not include a
real estate brokerage firm that consists of only one licensed natural person.

“Dual agent” means a broker who, with the written informed consent of all parties to a
contemplated real estate transaction, is engaged as a limited agent for both the seller and buyer
or both the landlord and tenant.

“Limited agent” means an agent whose duties and obligations to a principal are only those set
forth in section 12-61-804, 12-61-805, with any additional duties and obligations agreed to
pursuant to section 12-61-803 (5).

“Single agent” means a broker who is engaged by and represents only one party in a real estate
transaction. A single agent includes the following:

(@ “Buyer’s agent”, which means a broker who is engaged by and represents the buyer in a
real estate transaction;

(b) “Landlord’s agent”, which means a broker who is engaged by and represents the landlord
in a leasing transaction;

(c) “Seller’s agent”, which means a broker who is engaged by and represents the seller in a
real estate transaction; and

(d) “Tenant’s agent”, which means a broker who is engaged by and represents the tenant in a
leasing transaction.

“Subagent” means a broker engaged to act for another broker in performing brokerage tasks for
a principal. The subagent owes the same obligations and responsibilities to the principal as does
the principal’s broker.

“Transaction-broker” means a broker who assists one or more parties throughout a
contemplated real estate transaction with communication, interposition, advisement,
negotiation, contract terms, and the closing of such real estate transaction without being an
agent or advocate for the interests of any party to such transaction. Upon agreement in writing
pursuant to section 12-61-803 (2) or a written disclosure pursuant to section 12-61-808 (2) (d),
a transaction-broker may become a single agent.

8 12-61-803, C.R.S. Relationships between brokers and the public.

When engaged in any of the activities enumerated in section 12-61-101 (2), a broker may act in
any transaction as a single agent or transaction-broker. The broker’s general duties and
obligations arising from that relationship shall be disclosed to the seller and the buyer or to the
landlord and the tenant pursuant to section 12-61-808.

A Dbroker shall be considered a transaction-broker unless a single agency relationship is
established through a written agreement between the broker and the party or parties to be
represented by such broker.

A broker may work with a single party in separate transactions pursuant to different
relationships including, but not limited to, selling one property as a seller’s agent and working
with that seller in buying another property as a transaction-broker or buyer’s agent, but only if
the broker complies with this part 8 in establishing the relationships for each transaction.

A broker licensed pursuant to part 1 of this article, whether acting as a single agent or
transaction-broker, may complete standard forms including those promulgated by the Colorado
real estate commission and may advise the parties as to effects thereof if the broker is
performing the activities enumerated or referred to in section 12-61-101 (2) in the transaction in
which the forms are to be used. In any such transaction, the broker shall advise the parties that
the forms have important legal consequences and that the parties should consult legal counsel
before signing such forms.

1-34



(%)

(6)

(7)
(8)

)

Chapter 1: Real Estate Broker License Law

Nothing contained in this section shall prohibit the public from entering into written contracts
with any broker which contain duties, obligations, or responsibilities which are in addition to
those specified in this part 8.

(@)

(b)

(©)

(d)

(€)
(f)

(9)

If a real estate brokerage firm has more than one licensed natural person, the employing
broker or an individual broker employed or engaged by that employing broker shall be
designated to work with the seller, landlord, buyer or tenant as a designated broker. The
employing broker may designate more than one of its individual brokers to work with a
seller, landlord, buyer or tenant.

The brokerage relationship established between the seller, landlord, buyer or tenant and a
designated broker, including the duties, obligations, and responsibilities of that
relationship, shall not extend to the employing broker nor to any other broker employed
or engaged by that employing broker who has not been so designated and shall not extend
to the firm, partnership, limited liability company, association, corporation or other entity
that employs such broker.

A real estate broker may have designated brokers working as single agents for a seller or
landlord and a buyer or tenant in the same real estate transaction without creating dual
agency for the employing real estate broker, or any broker employed or engaged by that
employing real estate broker.

An individual broker may be designated to work for both a seller or landlord and a buyer
or tenant in the same transaction as a transaction-broker for both, as a single agent for the
seller or landlord treating the buyer or tenant as a customer, or as a single agent for a
buyer or tenant treating the seller or landlord as a customer, but not as a single agent for
both. The applicable designated brokerage relationship shall be disclosed in writing to the
seller or landlord and buyer or tenant in a timely manner pursuant to rules promulgated
by the real estate commission.

A designated broker may work with a seller or landlord in one transaction and work with
a buyer or tenant in another transaction.

When a designated broker serves as a single agent pursuant to section 12-61-804 or 12-
61-805, there shall be no imputation of knowledge to the employing or employed broker
who has not been so designated.

The extent and limitations of the brokerage relationship with the designated broker shall
be disclosed to the seller, landlord, buyer or tenant working with that designated broker
pursuant to section 12-61-808.

No seller, landlord, buyer or tenant shall be vicariously liable for a broker’s acts or omissions
that have not been approved, directed or ratified by such seller, buyer, landlord or tenant.

Nothing in this section shall be construed to limit the employing broker’s or firm’s
responsibility to supervise licensees employed by such broker or firm nor to shield such broker
or firm from vicarious liability

8 12-61-804, C.R.S. Single agent engaged by seller or landlord.

A broker engaged by a seller or landlord to act as a seller’s agent or a landlord’s agent is a
limited agent with the following duties and obligations:

(@)
(b)
(©)

To perform the terms of the written agreement made with the seller or landlord;
To exercise reasonable skill and care for the seller or landlord;

To promote the interests of the seller or landlord with the utmost good faith, loyalty, and
fidelity, including, but not limited to:

(I)  Seeking a price and terms which are acceptable to the seller or landlord; except that
the broker shall not be obligated to seek additional offers to purchase the property
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while the property is subject to a contract for sale or to seek additional offers to
lease the property while the property is subject to a lease or letter of intent to lease;

(1)  Presenting all offers to and from the seller or landlord in a timely manner
regardless of whether the property is subject to a contract for sale or a lease or
letter of intent to lease;

(1) Disclosing to the seller or landlord adverse material facts actually known by the
broker;

(IV) Counseling the seller or landlord as to any material benefits or risks of a transaction
which are actually known by the broker;

(V) Advising the seller or landlord to obtain expert advice as to material matters about
which the broker knows but the specifics of which are beyond the expertise of such
broker;

(VI) Accounting in a timely manner for all money and property received; and

(V1) Informing the seller or landlord that such seller or landlord shall not be vicariously

liable for the acts of such seller’s or landlord’s agent that are not approved, directed
or ratified by such seller or landlord.

To comply with all requirements of this article and any rules promulgated pursuant to this
article; and

To comply with any applicable federal, state, or local laws, rules, regulations, or
ordinances including fair housing and civil rights statutes or regulations.

The following information shall not be disclosed by a broker acting as a seller’s or landlord’s
agent without the informed consent of the seller or landlord:

(a)
(b)
(©)
(d)
(€)

(@)

(b)

That a seller or landlord is willing to accept less than the asking price or lease rate for the
property;

What the motivating factors are for the party selling or leasing the property;

That the seller or landlord will agree to financing terms other than those offered;

Any material information about the seller or landlord unless disclosure is required by law
or failure to disclose such information would constitute fraud or dishonest dealing; or

Any facts or suspicions regarding circumstances which may psychologically impact or
stigmatize any real property pursuant to section 38-35.5-101, C.R.S.

A broker acting as a seller’s or landlord’s agent owes no duty or obligation to the buyer
or tenant; except that a broker shall, subject to the limitations of section 38-35.5-101,
C.R.S., concerning psychologically impacted property, disclose to any prospective buyer
or tenant all adverse material facts actually known by such broker. Such adverse material
facts may include but shall not be limited to adverse material facts pertaining to the title
and the physical condition of the property, any material defects in the property, and any
environmental hazards affecting the property which are required by law to be disclosed.

A seller’s or landlord’s agent owes no duty to conduct an independent inspection of the
property for the benefit of the buyer or tenant and owes no duty to independently verify
the accuracy or completeness of any statement made by such seller or landlord or any
independent inspector.

A seller’s or landlord’s agent may show alternative properties not owned by such seller or
landlord to prospective buyers or tenants and may list competing properties for sale or lease and
not be deemed to have breached any duty or obligation to such seller or landlord.

A designated broker acting as a seller’s or landlord’s agent may cooperate with other brokers
but may not engage or create any subagents.
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8 12-61-805, C.R.S. Single agent engaged by buyer or tenant.

A broker engaged by a buyer or tenant to act as a buyer’s or tenant’s agent shall be a limited
agent with the following duties and obligations:

(a)
(b)
(©)

(d)
(€)

To perform the terms of the written agreement made with the buyer or tenant;
To exercise reasonable skill and care for the buyer or tenant;

To promote the interests of the buyer or tenant with the utmost good faith, loyalty, and
fidelity, including, but not limited to:

()  Seeking a price and terms which are acceptable to the buyer or tenant; except that
the broker shall not be obligated to seek other properties while the buyer is a party
to a contract to purchase property or while the tenant is a party to a lease or letter of
intent to lease;

(1) Presenting all offers to and from the buyer or tenant in a timely manner regardless
of whether the buyer is already a party to a contract to purchase property or the
tenant is already a party to a contract or a letter of intent to lease;

(1) Disclosing to the buyer or tenant adverse material facts actually known by the
broker;

(IV) Counseling the buyer or tenant as to any material benefits or risks of a transaction
which are actually known by the broker;

(V) Advising the buyer or tenant to obtain expert advice as to material matters about
which the broker knows but the specifics of which are beyond the expertise of such
broker;

(VI) Accounting in a timely manner for all money and property received; and

(V) Informing the buyer or tenant that such buyer or tenant shall not be vicariously

liable for the acts of such buyer’s or tenant’s agent that are not approved, directed,
or ratified by such buyer or tenant;

To comply with all requirements of this article and any rules promulgated pursuant to this
article; and

To comply with any applicable federal, state, or local laws, rules, regulations, or
ordinances including fair housing and civil rights statutes or regulations.

The following information shall not be disclosed by a broker acting as a buyer’s or tenant’s
agent without the informed consent of the buyer or tenant:

(a)
(b)
(©)
(d)
(€)

(@)

(b)

That a buyer or tenant is willing to pay more than the purchase price or lease rate for the
property;

What the motivating factors are for the party buying or leasing the property;

That the buyer or tenant will agree to financing terms other than those offered,;

Any material information about the buyer or tenant unless disclosure is required by law
or failure to disclose such information would constitute fraud or dishonest dealing; or

Any facts or suspicions regarding circumstances which would psychologically impact or
stigmatize any real property pursuant to section 38-35.5-101, C.R.S.

A broker acting as a buyer’s or tenant’s agent owes no duty or obligation to the seller or
landlord; except that such broker shall disclose to any prospective seller or landlord all
adverse material facts actually known by the broker including but not limited to adverse
material facts concerning the buyer’s or tenant’s financial ability to perform the terms of
the transaction and whether the buyer intends to occupy the property to be purchased as a
principal residence.

A buyer’s or tenant’s agent owes no duty to conduct an independent investigation of the
buyer’s or tenant’s financial condition for the benefit of the seller or landlord and owes
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no duty to independently verify the accuracy or completeness of statements made by such
buyer or tenant or any independent inspector.

A buyer’s or tenant’s agent may show properties in which the buyer or tenant is interested to
other prospective buyers or tenants without breaching any duty or obligation to such buyer or
tenant. Nothing in this section shall be construed to prohibit a buyer’s or tenant’s agent from
showing competing buyers or tenants the same property and from assisting competing buyers or
tenants in attempting to purchase or lease a particular property.

A broker acting as a buyer’s or tenant’s agent owes no duty to conduct an independent
inspection of the property for the benefit of the buyer or tenant and owes no duty to
independently verify the accuracy or completeness of statements made by the seller, landlord,
or independent inspectors; except that nothing in this subsection (5) shall be construed to limit
the broker’s duties and obligations imposed pursuant to subsection (1) of this section,

A broker acting as a buyer’s or tenant’s agent may cooperate with other brokers but may not
engage or create any subagents.

§ 12-61-806, C.R.S. Dual agent.

A broker shall not establish dual agency with any seller, landlord, buyer or tenant.

§ 12-61-807, C.R.S. Transaction-broker.

A broker engaged as a transaction-broker is not an agent for either party.
A transaction-broker shall have the following obligations and responsibilities:

(@) To perform the terms of any written or oral agreement made with any party to the
transaction;

(b) To exercise reasonable skill and care as a transaction-broker, including, but not limited
to:

()  Presenting all offers and counteroffers in a timely manner regardless of whether the
property is subject to a contract for sale or lease or letter of intent;

(1) Advising the parties regarding the transaction and suggesting that such parties
obtain expert advice as to material matters about which the transaction-broker
knows but the specifics of which are beyond the expertise of such broker;

(1) Accounting in a timely manner for all money and property received;
(IV) Keeping the parties fully informed regarding the transaction;

(V) Assisting the parties in complying with the terms and conditions of any contract
including closing the transaction;

(VI) Disclosing to all prospective buyers or tenants any adverse material facts actually
known by the broker including but not limited to adverse material facts pertaining
to the title, the physical condition of the property, any defects in the property, and
any environmental hazards affecting the property required by law to be disclosed;

(V1) Disclosing to any prospective seller or landlord all adverse material facts actually
known by the broker including but not limited to adverse material facts pertaining
to the buyer’s or tenant’s financial ability to perform the terms of the transaction
and the buyer’s intent to occupy the property as a principal residence; and

(VHI) Informing the parties that as seller and buyer or as landlord and tenant they shall
not be vicariously liable for any acts of the transaction-broker;

(c) Tocomply with all requirements of this article and any rules promulgated pursuant to this
article; and

(d) To comply with any applicable federal, state, or local laws, rules, regulations, or
ordinances including fair housing and civil rights statutes or regulations.
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The following information shall not be disclosed by a transaction-broker without the informed
consent of all parties:

(@) That a buyer or tenant is willing to pay more than the purchase price or lease rate offered
for the property;

(b) That a seller or landlord is willing to accept less than the asking price or lease rate for the
property;
(c) What the motivating factors are for any party buying, selling, or leasing the property;

(d) That a seller, buyer, landlord, or tenant will agree to financing terms other than those
offered:;

(e) Any facts or suspicions regarding circumstances which may psychologically impact or
stigmatize any real property pursuant to section 38-35.5-101, C.R.S.; or

() Any material information about the other party unless disclosure is required by law or
failure to disclose such information would constitute fraud or dishonest dealing.

A transaction-broker has no duty to conduct an independent inspection of the property for the
benefit of the buyer or tenant and has no duty to independently verify the accuracy or
completeness of statements made by the seller, landlord, or independent inspectors.

A transaction-broker has no duty to conduct an independent investigation of the buyer’s or
tenant’s financial condition or to verify the accuracy or completeness of any statement made by
the buyer or tenant.

A transaction-broker may do the following without breaching any obligation or responsibility:

(@) Show alternative properties not owned by the seller or landlord to a prospective buyer or
tenant;

(b) List competing properties for sale or lease;

(c) Show properties in which the buyer or tenant is interested to other prospective buyers or
tenants; and

(d) Serve as a single agent or transaction-broker for the same or for different parties in other
real estate transactions.

There shall be no imputation of knowledge or information between any party and the
transaction-broker or among persons within an entity engaged as a transaction-broker.

A transaction-broker may cooperate with other brokers but shall not engage or create any
subagents.

§ 12-61-808, C.R.S. Broker disclosures.

(@) Any person, firm, partnership, limited liability company, association, or corporation
acting as a broker shall adopt a written office policy that identifies and describes the
relationships offered to the public by such broker.

(b) A broker shall not be required to offer or engage in any one or in all of the brokerage
relationships enumerated in sections 12-61-804, 12-61-805, or 12- 61-807.

(c) Written disclosures and written agreements required by subsection (2) of this section
shall contain a statement to the seller, landlord, buyer, or tenant that different brokerage
relationships are available that include buyer agency, seller agency, or status as a
transaction-broker. Should the seller, landlord, buyer, or tenant request information or ask
guestions concerning a brokerage relationship not offered by the broker pursuant to the
broker’s written office policy enumerated in subsection (1) (a) of this section, the broker
shall provide to the party a written definition of that brokerage relationship that has been
promulgated by the Colorado real estate commission.
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Disclosures made in accordance with this part 8 shall be sufficient to disclose brokerage
relationships to the public.

() Prior to engaging in any of the activities enumerated in section 12-61-101 (2), a
transaction-broker shall disclose in writing to the party to be assisted that such
broker is not acting as agent for such party and that such broker is acting as a
transaction-broker.

(1) As part of each relationship entered into by a broker pursuant to subparagraph (1)
of this paragraph (a), written disclosure shall be made which shall contain a
signature block for the buyer, seller, landlord, or tenant to acknowledge receipt of
such disclosure. Such disclosure and acknowledgment, by itself, shall not
constitute a contract with the broker. If such buyer, seller, landlord, or tenant
chooses not to sign the acknowledgment, the broker shall note that fact on a copy
of the disclosure and shall retain such copy.

(1) If the transaction-broker undertakes any obligations or responsibilities in addition
to or different from those set forth in section 12-61-807, such obligations or
responsibilities shall be disclosed in a writing which shall be signed by the
involved parties.

Prior to engaging in any of the activities enumerated in section 12-61-101 (2), a broker
intending to establish a single agency relationship with a seller, landlord, buyer, or tenant
shall enter into a written agency agreement with the party to be represented. Such
agreement shall disclose the duties and responsibilities specified in section 12-61-804 or
12-61-805, as applicable. Notice of the single agency relationship shall be furnished to
any prospective party to the proposed transaction in a timely manner.

Deleted.

() Prior to engaging in any of the activities enumerated in section 12-61-101 (2), a
broker intending to work with a buyer or tenant as an agent of the seller or landlord
shall provide a written disclosure to such buyer or tenant that shall contain the
following:

(A) A statement that the broker is an agent for the seller or landlord and is not an
agent for the buyer or tenant;

(B) A list of the tasks that the agent intends to perform with the buyer or tenant;
and

(C) A statement that the buyer or tenant shall not be vicariously liable for the acts
of the agent unless the buyer or tenant approves, directs, or ratifies such acts.

(1) The written disclosure required pursuant to subparagraph (1) of this paragraph (d),
shall contain a signature block for the buyer or tenant to acknowledge receipt of
such disclosure. Such disclosure and acknowledgment, by itself, shall not
constitute a contract with the broker. If the buyer or tenant does not sign such
disclosure, the broker shall note that fact on a copy of such disclosure and retain
such copy.

Deleted.

A broker who has already established a relationship with one party to a proposed
transaction shall advise at the earliest reasonable opportunity any other potential parties
or their agents of such established relationship.

()  Prior to engaging in any of the activities enumerated in section 12-61-101 (2), the
seller, buyer, landlord or tenant shall be advised in any written agreement with a
broker that the brokerage relationship exists only with the designated broker, does
not extend to the employing broker or to any other brokers employed or engaged
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by the employing broker who are not so designated, and does not extend to the
brokerage company.

(1) Nothing in this paragraph (g) shall be construed to limit the employing broker’s or
firm’s responsibility to supervise licensees employed by such broker or firm nor to
shield such broker or firm from vicarious liability.

8 12-61-809, C.R.S. Duration of relationship.

(@) The relationships set forth in this part 8 shall commence at the time that the broker is
engaged by a party and shall continue until performance or completion of the agreement
by which the broker was engaged.

(b) If the agreement by which the broker was engaged is not performed or completed for any
reason, the relationship shall end at the earlier of the following:

() Any date of expiration agreed upon by the parties;
(1) Any termination or relinquishment of the relationship by the parties; or
(1)  One year after the date of the engagement.

(a) Except as otherwise agreed to in writing and pursuant to paragraph (b) of this subsection
(2), a broker engaged as a seller’s agent or buyer’s agent owes no further duty or
obligation after termination or expiration of the contract or completion of performance.

(b) Notwithstanding paragraph (a) of this section (2), a broker shall be responsible after
termination or expiration of the contract or completion of performance for the following:

() Accounting for all moneys and property related to and received during the
engagement; and

(1) Keeping confidential all information received during the course of the engagement
which was made confidential by request or instructions from the engaging party
unless:

(A) The engaging party grants written consent to disclose such information;
(B) Disclosure of such information is required by law; or

(C) The information is made public or becomes public by the words or conduct
of the engaging party or from a source other than the broker.

Except as otherwise agreed to in writing, a transaction-broker owes no further obligation or
responsibility to the engaging party after termination or expiration of the contract for
performance or completion of performance; except that such broker shall account for all
moneys and property related to and received during the engagement.

§ 12-61-810, C.R.S. Compensation.

In any real estate transaction, the broker’s compensation may be paid by the seller, the buyer,
the landlord, the tenant, a third party, or by the sharing or splitting of a commission or
compensation between brokers.

Payment of compensation shall not be construed to establish an agency relationship between
the broker and the party who paid such compensation.

A seller or landlord may agree that a transaction-broker or single agent may share the
commission or other compensation paid by such seller or landlord with another broker.

A buyer or tenant may agree that a single agent or transaction-broker may share the
commission or other compensation paid by such buyer or tenant with another broker.

A buyer’s or tenant’s agent shall obtain the written approval of such buyer or tenant before such
agent may propose to the seller’s or landlord’s agent that such buyer’s or tenant’s agent be
compensated by sharing compensation paid by such seller or landlord.

1-41



Colorado Real Estate Manual

(6) Prior to entering into a brokerage or listing agreement or a contract to buy, sell, or lease, the
identity of those parties, persons, or entities paying compensation or commissions to any broker
shall be disclosed to the parties to the transaction.

(7) A broker may be compensated by more than one party for services in a transaction, if those
parties have consented in writing to such multiple payments prior to entering into a contract to
buy, sell, or lease.

§ 12-61-811, C.R.S. Violations.

The violation of any provision of this part 8 by a broker constitutes an act pursuant to section 12-
61-113 (1) (k) for which the real estate commission may investigate and take administrative action
against any such broker pursuant to sections 12-61-113 and 12-61-114.
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An * in the left margin indicates a change in the statute, rule, or text since the last publication of the manual.

DEPARTMENT OF REGULATORY AGENCIES
DIVISION OF REAL ESTATE
COLORADO REAL ESTATE COMMISSION

4 CCR725-1

2. Comm. Rules & Regs.

RULES OF THE COLORADO REAL ESTATE COMMISSION

Rule A. License Qualifications, Applications and Examinations
A-1.  Repealed (1-6-00)
A-2.  Requirements must precede exam and application

Educational requirements for an initial license imposed by 12-61-103(4) and (6)(c)(ll),
C.R.S., must be completed and proof of completion filed in a method or manner as prescribed
by the Commission prior to taking the examination and applying for a license.

A-3.  Exams given only to those qualified

Examinations will be given only to duly qualified applicants for a real estate broker license,
licensees upgrading a license, or licensees meeting the continuing education requirement;
however, one instructor from each real estate school offering real estate courses required of
applicants under section 12-61-103(4) C.R.S. may write the examination one time during any
12-month period.

A-4.  Repealed
A-5.  Exam has two parts / Passing score on either part good for one year

The real estate license examination is made up of two parts, a general portion and a state
portion. If an applicant fails one or both parts of the exam, the applicant may retake the failed
portion(s) at a subsequent time. passing score for either part of the exam is valid for one
year only. An application received by the Division must be accompanied by the statutory fee,
proof of completion of the required education and experience requirements, and proof of
successful completion of the appropriate portion(s) of the exam within the year prior to the
application being received by the Division. No exam score for either portion of the exam will
be considered valid after one year.

A-6. Repealed
A-7.  Exam results certified only if licensed (Repealed 5-5-04, Re-Adopted 10-5-04)

The Real Estate Commission will not certify to any person, state or agency any information
concerning the results of any examination as it pertains to any person who has written the
examination unless such person is or has been licensed as a Colorado real estate broker
pursuant to such examination; except, that the Commission may authorize a special
examination for existing licensees for certification purposes.
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Repealed
License processing time frames

Provided the applicant has submitted a complete and satisfactory application in compliance
with 12-61-102 C.R.S., the Commission will issue a license within 10 business days after
receipt by the Commission of satisfactory results from the fingerprint-based criminal history
record check. If the application or record check is not complete or satisfactory, the applicant
will be mailed a notice of deferred status. The license of a broker whose application has been
approved by the Commission subject to the receipt of certain compliance items shall be
issued on an inactive status if such compliance items are not submitted within 20 days after
written notification by the Commission.

Application denied or deferred; exam score extension

The Commission may deny or defer an original license application pursuant to 12-61-103(3)
C.R.S. Under no circumstances will an examination be recognized by the Commission as
complying with 12-61-103(6) C.R.S. after 18 months from the date an applicant took the
examination which resulted in a passing score.

Certificate of license history required

An applicant for a Colorado real estate license, who has been licensed as a real estate broker
or salesperson in any other state must file with the application for a Colorado license a
“certification of licensing history” issued by each state where the applicant is currently or was
previously licensed as a real estate broker or salesperson. If currently licensed, such
certificate must bear a date of not more than 90 days prior to the submission date of the
application. If no longer licensed, such certificate must bear a date subsequent to the
expiration date.

Applicant with prior legal involvement

(@ Pursuant to 12-61-103 C.R.S., an applicant who has been convicted or pleaded nolo
contendere to a misdemeanor or a felony, or any like municipal code violation, or has
such charges pending or has agreed to a deferred prosecution, a deferred judgment, or a
deferred sentence (violations) (excluding misdemeanor traffic violations) within the
last ten years must file prior to or with his or her application for licensing the following
information and documentation:

(1) A written and signed personal explanation and detailed account of the facts and
circumstances surrounding each violation, which shall include the statement: “I
have been charged with no other criminal violations either past or pending, other
than those | have stated on the application.”

(2) The completed Commission form number REC-BAA, including results of court
hearing(s), in the form of copies of charges, disposition, pre-sentencing report
and most recent probation or parole report.

(3) If the applicant is to be employed by another licensee, the employing broker must
submit a letter stating that he/she is aware of the specific charge(s) or
convictions(s).

(b) (1) At any time prior to submission of a formal application for licensure a person
may request that the Commission issue a preliminary advisory opinion regarding
the potential effect that previous conduct, criminal conviction(s) or violation(s)
of the real estate license law may have on a future formal application for
licensure. Such opinion may be issued by the Commission, in its discretion, in
order to provide preliminary advisory guidance. Any such opinion shall not be
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binding on the Commission or limit the Commission’s authority to investigate a
future formal application for licensure. However, if the Commission issues a
favorable advisory opinion, the Commission may elect to adopt such advisory
opinion as the final decision of the Commission without further investigation or
hearing.

(2) An individual seeking a preliminary advisory opinion under this rule is not an
applicant for licensure and the issuance of an unfavorable opinion shall not
prevent such individual from making application for licensure pursuant to the
real estate licensing law and the rules and regulations of the Commission.

Repealed Effective October 2, 2005
Repealed Effective October 30, 2008
Criminal history check required prior to renewal

Any broker who has not submitted fingerprints to the Colorado Bureau of Investigation to be
used to complete a one-time only criminal history record check, must do so prior to renewal
of an active license. Renewed licenses will remain on inactive status until the Commission
has received the results of a criminal record check. Fingerprints may be submitted for
processing prior to renewal either electronically or on Card No. FD-258 in a manner
acceptable to the Colorado Bureau of Investigation. The Commission may acquire a name-
based criminal history record check for a renewing licensee who has twice submitted to a
fingerprint-based criminal history record check and whose fingerprints are unclassifiable.

Criminal history check required prior to application

Applicants for an initial license must submit a set of fingerprints to the Colorado Bureau of
Investigation and Federal Bureau of Investigation for the purpose of conducting a state and
national criminal history record check prior to submitting an application for a license.
Fingerprints must be submitted to the Colorado Bureau of Investigation for processing either
electronically or on Card No. FD-258 in a manner acceptable to the Colorado Bureau of
Investigation. Fingerprints must be readable and all personal identification data completed in
a manner satisfactory to the Colorado Bureau of Investigation.

Pre-license education requirements

The seventy two hours of instruction or equivalent distance learning hours required in 12-61-
103(4)(a)(111) C.R.S. must be satisfied by successful completion of courses of study approved
by the Commission as follows:

(@ A minimum of 24 hours in Real Estate Closings; and

(b) A minimum of 8 hours in Trust Accounts and Record Keeping; and
(c) A minimum of 8 hours in Current Legal Issues; and

(d) A minimum of 32 hours in Practical Applications.

Repealed (effective 1-1-96)

Repealed (effective 3-4-99)

Denied license notice required

If the applicant for licensure is denied by the Commission for any reason, the applicant will
be informed of the denial and the reason therefore.
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Repealed (effective 1-1-97)
Repealed.
Pre-license and brokerage administration courses must be acceptable to commission

Completion of the courses of study approved by the Commission as required in 12-61-
103(4)(@)(1), (1D, (1), & 6(c) (1) C.R.S., whether through classroom or distance learning,
must be based upon educational principles acceptable to the Real Estate Commission.

Repealed (effective 5-3-05)
Commission has course audit authority

The Commission may audit courses and may request from each school offering a
Commission approved course of study under 12-61-103(4)(2) and (b), C.R.S., all instructional
material related thereto and student attendance records as may be necessary for an investi-
gation in the enforcement of Section 103 of the License Law and Commission Rules and
Regulations. The purpose of the audit shall be to ensure that schools adhere to the approved
course of study, offer course material and instruction consistent with acceptable education
standards and instruct in such a manner that the desired learning objectives are met. Failure to
comply with the provisions of this rule may result in the withdrawal of Commission course
approval.

NSF check voids application

If the fees accompanying any application or registration made to the Commission (including
fees for the recovery fund, renewals, transfers, etc.) are paid for by check and the check is not
immediately paid upon presentment to the bank upon which the check was drawn, the
application shall be canceled; the application may be reinstated only at the discretion of the
Commission and upon full payment of any fees together with payment of the fee required by
state fiscal rules for the clerical services necessary for reinstatement.

Temporary broker license

Pursuant to 12-61-103(7)(c) C.R.S., a temporary broker’s license maybe issued to a
corporation, partnership or limited liability company to prevent hardship. No application for a
temporary broker’s license will be approved unless the designated individual is a Colorado
real estate broker with two years of active license experience as indicated by the records of
the Real Estate Commission. No more than two temporary licenses may be issued to any
corporation, partnership or limited liability company, whether consecutive or not, during any
18 month period, except by the Commission.

Rule B. Continuing Education

B-1.

B-2.

When continuing education is required

The Commission has determined that the license renewal process can be made more efficient
by apportioning license renewals throughout the entire calendar year. Brokers must satisfy the
continuing education requirements prior to applying to renew an active license, to activate an
inactive license or to reinstate an expired license to active status. All license renewals shall be
for a full three-year period called the “anniversary date renewal period”. This period shall
commence on the broker’s initial date of issuance, i.e. the anniversary date, and expire three
years later on the broker’s anniversary date.

Methods of completing continuing education
Licensed brokers must satisfy the continuing education requirement before applying to renew
an active license, to activate an inactive license or to reinstate an expired license to active
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status. Licensed brokers may satisfy the entire continuing education requirement through one
of the following options:

(a)

(b)

(©)

(d)

(€)
()

Completing the 12 hours required by C.R.S. 12-61-110.5(1)(c) and (2) required by this
rule in annual four (4) hour increments developed by the Commission and called the
“Annual Commission Update” course. Licensees choosing this option must complete
an additional 12 hours of elective credit hours to meet the 24 hour total continuing
education requirement during the license period in subject areas listed in C.R.S. 12-61-
110.5(3).

A licensee may not take the same version of the Annual Update Course more than
once. If a licensed broker takes more than 12 hours of the Annual Commission Update
course during a license period, the licensee will receive elective credit hours for any
additional hours.

Completing the Commission-approved 24-hour “Broker Transition” course. (This
option is permitted once to each licensee in lieu of the requirements of rule B-2 (a)).

Completing the Commission-approved 24-hour “Brokerage Administration” course.
(This option is permitted once to each licensee in lieu of the requirements of rule
B-2 (a)).

Passing the Colorado state portion of the licensing exam.

Completing 72 total hours in the Colorado Contracts & Regulations course (48 hours)
AND Real Estate Closings (24 hours) during the license period.

Annual Commission Update course standards

(a)

(b)

(©)

Pursuant to 12-61-110.5(2), C.R.S. and Rule B-2(a), the 4-hour “Annual Commission
Update” course shall be developed and presented by the Division of Real Estate and
furnished to approved providers. Said course shall be presented without additional
development by the provider or instructor.

Any provider specified in commission rule B-6(a) or B-7(a) may request and offer the
“Annual Commission Update” course. All other providers must apply annually for
approval to offer the course using the commission-approved form and procedures in
commission rule B-12, except that the course outline (B-12(a)) and course exam
(B-12(b)) will be furnished by the Commission.

Each active licensed broker must complete the “Annual Commission Update” course
by achieving a passing score of 70% on a written or on-line course examination
developed by the Commission. The Commission shall provide multiple course
examinations for successive use by licensed brokers failing the end-of-course
examination.

Distance learning permitted, defined

All continuing education courses may be offered and completed by distance learning. (i.e.,
courses outside the traditional classroom setting in which the instructor and learner are
separated by distance and/or time).

Courses excluded from continuing education credit

The following types of courses will not qualify for continuing education credit:

(a)

(b)
(©)
(d)

Sales or marketing meetings conducted in the general course of a real estate brokerage
practice.

Orientation, personal growth, self-improvement, self-promotion or marketing sessions.
Motivational meetings or seminars.
Examination preparation or exam technique courses.
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Courses automatically accepted for continuing education credit

The following courses, subject to all other provisions of Rule B, if within the topic areas
listed in 12-61-110.5 (3) C.R.S., will be accepted for elective continuing education credit
without Commission pre-approval.

(a)

(b)
(©)

(d)

(€)
()

Courses offered by accredited colleges, universities, community or junior colleges,
public or parochial schools or government agencies.

Courses developed and offered by quasi-governmental agencies.

Courses approved by and taken in satisfaction of another occupational licensing
authority’s education requirements.

Courses in real property law by a provider approved by the Colorado Board of
Continuing Legal and Judicial Education.

Repealed
Repealed

The following continuing education courses must receive Commission approval prior to
offering: (Effective 05/01/2008)

(a)

(b)
(©)

(d)
(€)

()
(9)

Courses offered proprietary real estate schools approved by the Colorado Division of
Private Occupational Schools.

Currently approved courses that are affected by any substantive changes.

Courses offered by any provider proposing to offer course(s) on subjects not listed in
C.R.S. 12-61-110.5(3)

Courses offered by proprietary real estate schools approved as out of state providers by
the Colorado Department of Private Occupational Schools, and are not approved
pursuant to Rule B-6.

Courses offered by employing brokers to their employed brokers.
Courses offered by providers exempt under the provisions of 12-59-104, C.R.S.
Courses offered by local, state or national REALTOR® Associations.

Administrative rules for continuing education courses

The following course format and administrative requirements apply to all Colorado
continuing real estate education for licensed brokers:

(a)
(b)
(c)
(d)
(e)
(f)
(9)
(h)

(i)

Courses must be at least 1 hour in length, containing at least 50 instructional minutes.
A maximum of 8 hours of credit may be earned per day.
No course may be repeated for credit in the same calendar year.

Instructors may receive credit for classroom teaching hours once per course taught per
year.

Hours in excess of 24 may not be carried forward to satisfy a subsequent renewal
requirement.

No school/provider may waive, excuse completion of, or award partial credit for the
full number of course hours.

No challenge exam or equivalency may substitute for the full course outline.

No credit may be earned for remedial education stipulated to between a licensed broker
and the Commission as part of a disciplinary action, or alternative to disciplinary
action.

No course offering by a provider will be accepted unless the provider has either been
granted a certificate of approval by the Colorado Department of Higher Education,
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Division of Private Occupational Schools, or is exempt from such requirement pursuant
to C.R.S.12-59-104.

(1)  Courses approved for continuing education must maintain and improve a broker’s skill,
knowledge, and competency in real estate practice.

Term of course approval

Course approval certification shall be for a period of three years, except that an annual or
one-time seminar or conference offering may be approved for a specific date or dates.

Proof of course completion

Each Colorado licensed broker is responsible for securing from the provider evidence of
course completion in the form of an affidavit, certificate or official transcript of the course.
Said documentation must be in sufficient detail to show the name of the licensee, course
subject, content, duration, date(s) and contain the authentication of the provider. Licensees
must retain proof of continuing education completion for 4 years, and provide said proof to
the Commission upon request.

Provider must retain records

Each approved provider must retain copies of course outlines or syllabi and complete records
of attendance for a period of four (4) years, and provide the records to the Commission upon
request.

Course approval application process

Continuing education providers required to have Commission course approval must, in
accordance with all of the provisions of this Rule B, submit an application form prescribed by
the Commission, along with the following information at least 30 days prior to the proposed
class dates:

(@) Detailed course outline or syllabus, including the intended learning outcomes, the
course objectives and the approximate time allocated for each topic.

(b) A copy of the course exam(s) and instructor answer sheet if applicable. In the absence
of an exam, the criteria used in evaluating a person’s successful completion of the
course objectives.

(c) Copy of instructor teaching credential; if none, a résumé showing education and
experience which evidence mastery of the material to be presented.

(d) A copy of advertising or promotional material used to announce the offering.

(e) Upon Commission request, a copy of textbook, manual, audio or videotapes, or other
instructional material.

(f)  Effective January 1, 2001, providers of continuing education offered through distance
learning must submit evidence in a form prescribed by the real estate commission that
the method of delivery and course structure is consistent with acceptable education
standards assuring that the desired learning objectives are met. The Commission will
approve methods of delivery certified by the Association of Real Estate License Law
Officials (ARELLO), or by a substantially equivalent authority and method.

Providers subject to statute, rule and course audit

By offering real estate continuing education in Colorado, each provider agrees to comply
with relevant statutes and Commission rules and to permit Commission audit of said courses
at any time and at no cost.
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Licensee attests to compliance by submitting application

The act of submitting an application for renewal, activation or reinstatement of a real estate
license shall mean that the licensee attests to compliance with the continuing education
requirements of C.R.S. 12-61-110.5.

Rule C. Licensing — Office

C-1.

C-2.

C-4.
C-5.
C-6.
C-7.
C-8.
C-9.

C-10.
C-11.
C-12.
C-13.
C-14.
C-15.
C-16.

C-17.

Individual proprietor must be sole owner

A broker licensed as an individual or as an individual doing business under a trade name shall
be the sole owner of the brokerage business or such brokerage business will be considered as
a partnership and the partnership shall apply for a broker’s license under 12-61-103(7) C.R.S.

Resident broker required to have office; exceptions

Every resident Colorado real estate broker shall maintain and supervise a brokerage practice
available to the public, except those brokers registered in the Commission office as in the
employ of another broker or those brokers registered as inactive.

Responsible broker availability

Any broker licensed as an individual proprietorship or the acting broker for a corporation,
partnership or limited liability company must be reasonably available to manage and
supervise such brokerage practice.

Repealed effective 1-1-97
Repealed effective 1-1-97
Repealed effective 1-1-97
Repealed effective 1-1-97
Repealed effective 1-1-97
Repealed
Repealed
Repealed
Repealed
Repealed
Repealed
Repealed
License non-transferable

No agreement shall be entered into by any licensee whereby an individual licensee lends their
name or license for the benefit of another person, partnership, limited liability company or
corporation, whereby the provisions of the Colorado Real Estate Broker License Law and
Commission Rules relating to licensing are circumvented.

Corporate license name may not duplicate suspended/revoked license

The Commission may refuse to issue a license to a partnership, limited liability company or
corporation if the name of said corporation, partnership or limited liability company is the
same as that of any person or entity whose license has been suspended or revoked or is so
similar as to be easily confused with that of the suspended or revoked person or entity by
members of the general public.
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Brokerage activity only in trade name or full licensed name

An independent or employing broker may adopt a trade name according to Colorado law and
such trade name will appear on the face of the independent or employing broker’s license,
however, pursuant to 12-61-103(10), C.R.S. such independent or employing broker must
conduct brokerage business only under such trade name or conduct brokerage business under
the entire name appearing on the face of the license. Employed brokers, who are licensed
under an employing broker that is doing business under a trade name, shall be licensed under
the entire name appearing on the face of the license, and not under the brokerage’s or
individual’s trade name.

Name rules

(@)

(b)

(©)

(d)
(€)

()

(9)

The purpose of this rule is to provide interpretation for Section 12-61-103(10), C.R.S.,
as amended.

For the purposes of this rule, the following definitions shall apply:

(i)  The term “broker” shall mean any sole proprietor, partnership, limited liability
company, or corporation licensed by the Real Estate Commission.

(i) The term “trade name” shall include trademark, service mark, trade identifi-
cation, or, any portion thereof which is recognizable as a trade name, trademark,
service mark, or trade identification.

Pursuant to 12-61-103(10) C.R.S., no person shall be licensed under more than one
name, and no person shall conduct or promote a real estate brokerage business except
under the name under which such person or brokerage business is licensed; however,
the use of a trade name with the permission of the owner of such trade name may be
used concurrently with the licensed name of the broker in the promotion or conduct of
the licensed broker’s business.

Repealed

No broker shall advertise or promote its business in such a manner as to mislead the
public as to the identity of the licensed broker, nor shall a portion of the licensed name
of any broker be advertised or promoted in a manner which would mislead the public
as to the identity of the licensed broker.

Any broker using a trade name, the use of which requires obtaining permission from
another who has an existing and continuing right in that trade name by virtue of any
state of federal law, in advertising other than of specific properties for sale and in
advertising of specific properties for sale jointly with other brokers under a trade name
shall cause the following legend to appear in a conspicuous and reasonable manner
calculated to attract the attention of the public:

“Each (Actual Trade Name) brokerage business is
independently owned and operated.”

(This legend may be re-phrased if the consent of the Commission is secured.)

Any broker using a trade name owned by another on “for sale” or “for lease” signs on
specific property or in advertising specific property for sale or rent in any media shall
clearly and unmistakably include said broker’s name, as registered with the
Commission, in a conspicuous and reasonable manner calculated to attract the attention
of the public. The broker’s name shall appear where specific property is advertised for
sale so that the public may unmistakably identify the broker responsible for the
handling of the listing of the specific property.
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(n)  Any broker using a trade name owned by another on business cards, letterheads,
contracts, or other documents relating to real estate transactions, shall clearly and
unmistakably include said broker’s name as registered with the Commission in a
conspicuous and reasonable manner calculated to attract the attention of the public and
shall also include the following legend:

“Each (Actual Trade Name) brokerage business is independently owned
and operated.”

(This legend may be re-phrased if the consent of the Commission is secured.)

(i)  Any broker using a trade name owned by another on signs displayed at a place of
business shall clearly and unmistakably include said broker’s name as registered with
the Commission on such signs in a conspicuous and reasonable manner calculated to
attract the attention of the public and shall also include the following legend:

“Each (Actual Trade Name) brokerage business is independently owned
and operated.”

(This legend may be re-phrased if the consent of the Commission is secured.)
No license name identical to one previously issued

No broker’s license will be issued to a broker under a trade name, corporate name,
partnership name or limited liability company name which is identical to another licensed
broker’s trade name, corporate, partnership or limited liability company name.

Individual proprietor may not appear to be corporate

A broker licensed as an individual proprietorship shall not adopt a trade name which includes
the following words: Corporation, Partnership, Limited Liability Company, Limited,
Incorporated, or the abbreviations thereof.

Employing broker qualifications for business entities
When a broker applicant submits an application to qualify:

(@) A corporation as a real estate brokerage company, the broker applicant must certify
that:

1. The corporation has been properly incorporated with the Colorado Secretary of
State and is in good standing, proof of which shall be included with the
application;

2. If an assumed or trade name is to be used, it has been properly filed with and
accepted by the Colorado Secretary of State, proof of which shall be included
with the application;

3. The broker applicant has been appointed by the board of directors to act as broker
for the corporation.

(b) A partnership as a real estate brokerage company, the broker applicant must certify
that:

1. The partnership has been properly registered with the Colorado Department of
Revenue or properly filed with the Colorado Secretary of State and is in good
standing, proof of which shall be included with the application;

2. If an assumed or trade name is to be used, it has been properly filed with
Colorado Department of Revenue or filed and accepted by the Colorado
Secretary of State, proof of which shall be included with the application;
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3. The broker applicant has been appointed the real estate broker for the partnership
by all general partners or managers/officers;

(c) A limited liability company as a real estate brokerage company, the broker applicant
must certify that:

1. The limited liability company has been properly registered with the Colorado
Secretary of State and is in good standing, proof of which shall be included with
the application;

2. If an assumed or trade name is to be used, it has been properly filed with the
Colorado Secretary of State, proof of which shall be included with the
application;

3. The broker applicant has been appointed the real estate broker for the limited
liability company by all managers, or if management has been reserved to the
members in the articles of organization, by all members;

Unlicensed on-site manager

Pursuant to 12-61-101(2), C.R.S., offering to rent or lease real estate or renting or leasing real
estate requires a Colorado real estate broker’s license. If a brokerage firm employs an
unlicensed on-site manager, the employing broker must:

(@ Actively and diligently supervise all activities of the on-site manager or delegate the
supervisory responsibility in writing to a qualified employed broker;

(b) Require the on-site manager to report directly to either the employing broker or the
delegated employed broker;

(c) Require the on-site manager account for and remit all monies, including rents and
security deposits, collected on behalf of the broker or owner to the employing broker or
the delegated employed broker;

(d) Ensure that property maintenance scheduled by the on-site manager is performed in
accordance with the executed property management agreement;

(e) Engage the on-site manager, either as a regularly salaried employee or as an
independent contractor, and pay the on-site manager through the real estate brokerage
firm. The salary may include rent value or other non-commission income.

(f)  Instruct the on-site manager to not negotiate any of the material terms of a lease or
rental agreement with a tenant or prospective tenant.

The unlicensed on-site manager may show prospective tenants available units, quote rental
prices established by the owner or broker, arrange for maintenance, and collect monies,
including security deposits and rents.

Repealed
Notice of termination; employing broker

The employing broker of a licensed corporation, partnership or limited liability company
must immediately notify the Commission in a manner acceptable to the Commission, of the
employing broker’s termination of employment with such licensed corporation, partnership or
limited liability company, or upon the employing broker’s failure to continue to comply with
12-61-103, C.R.S. and applicable rules. Upon such naotification, the employing broker and all
employed licensees shall be placed on inactive status.

Inactive license

A broker license may be issued on an inactive status.
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Rule D. Renewal, Transfer, Inactive License, Errors and Omissions

D-1.
D-2.

D-3.

D-4.

D-5.
D-6.

D-7.

D-10.
D-11.

D-12.

D-13.

Insurance
Repealed
Inactive license request

A real estate licensee may request that the Commission records show their license inactive
until proper request for reactivation has been made.

Inactive license must be renewed

A real estate licensee whose license is on inactive status must apply for renewal of such
inactive license and pay the regular renewal fees.

Renew using method approved by commission

Renewal of all licenses can be effected by use of the renewal application form provided by
the Commission or by other methods acceptable to the Real Estate Commission.

Repealed
License renewal notification

Notification that a license will expire, unless renewed, will be sent to the electronic mail
address on file with the Commission.

Direct compensation from previous broker

When a real estate license is on inactive status or has been transferred to a subsequent
employing broker, a licensee may be compensated directly by a previous employing broker
for commissions earned during that term of employment.

Repealed
Form and fees required to change license

No changes in the license status will be made except in a manner acceptable to the
Commission to effect such change and upon payment of the statutory fees for such changes in
addition to the license renewal fees.

Repealed
Initial license renewal

An initial license will be issued for a three-year period commencing on the issuance date and
expiring three years from the date of issuance.

Renewal fees non-refundable
All fees paid for the renewal of a license shall be non-refundable.
Anniversary Date Renewals and Reinstatements

License renewal periods shall begin on the ANNIVERSARY date of issuance and continue
for three full years. An expired license may be reinstated as follows:

(@) If proper application is made within thirty-one days after the date of expiration, by
payment of the regular renewal fee;

(b) If proper application is made more than thirty-one days but within one year after the
date of expiration, by payment of the regular renewal fee and payment of a
reinstatement fee equal to one-half the regular renewal fee;
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(c) If proper application is made more than one year but within three years after the date of
expiration, by payment of the regular renewal fee and payment of a reinstatement fee
equal to the regular renewal fee.

Errors and omissions (E&O) insurance (See 12-61-103.6 C.R.S.)

Every active real estate licensee, including licensed real estate companies, shall have in effect
a policy of errors and omissions insurance to cover all acts requiring a license.

(@ The Commission shall enter into a contract with a qualified insurance carrier to make
available to all licensees and license applicants a group policy of insurance under the
following terms and conditions:

)
(2)
®3)

(4)
()

The insurance carrier is licensed and authorized by the Colorado Division of
Insurance to write policies of errors and omissions insurance in this state.

The insurance carrier maintains an A.M. Best rating of “B” or better.

The insurance carrier will collect premiums, maintain records and report hames
of those insured and a record of claims to the Commission on a timely basis and
at no expense to the state.

The insurance carrier has been selected through a competitive bidding process.

The contract and policy are in conformance with this rule and all relevant
Colorado statutory requirements.

(b) The group policy shall provide, at a minimum, the following terms of coverage:

()
(2)
©)
(4)
(5)

(6)
(7)
(8)

(9)

(10)

(11)

(12)

Coverage for all acts for which a real estate license is required, except those
illegal, fraudulent or other acts which are normally excluded from such coverage.

Deleted 10/1/03.

That the coverage cannot be canceled by the insurance carrier except for non-
payment of the premium or in the event a licensee becomes inactive or is revoked
or an applicant is denied a license.

Pro-ration of premiums for coverage which is purchased during the course of a
calendar year but with no provision for refunds of unused premiums.

Not less than $100,000 coverage for each licensed individual and entity per
covered claim regardless of the number of licensees or entities to which a
settlement or claim may apply.

An annual aggregate limit of not less than $300,000 per licensed individual or
entity.

A deductible amount for each occurrence of not more than $1,000 for claims and
no deductible for legal expenses and defense.

The obligation of the insurance carrier to defend all covered claims and the
ability of the insured licensee to select counsel of choice subject to the written
permission of the carrier, which shall not be unreasonably withheld.

Coverage of a licensee’s use of lock boxes, which coverage shall not be less than
$25,000 per occurrence.

The ability of a licensee, upon payment of an additional premium, to obtain
higher or excess coverage or to purchase additional coverage from the group
carrier as may be determined by the carrier.

That coverage is individual and license specific and will cover the licensee
regardless of changes in employing broker.

The ability of a licensee, upon payment of an additional premium to obtain an
extended reporting period of not less than 365 days.
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(13) A conformity endorsement allowing a Colorado resident licensee to meet the
errors and omissions insurance requirement for an active license in another group
mandated state without the need to purchase separate coverage in that state.

Licensees or applicants may obtain errors and omissions coverage independent of the
group plan from any insurance carrier subject to the following terms and conditions:

(1) The insurance carrier is licensed and authorized by the Colorado division of
insurance to write policies of errors and omissions insurance in this state and is in
conformance with all Colorado statutes.

(2) The insurance provider maintains an A.M. Best rating of “B” or better.

(3) The policy, at a minimum, complies with all relevant conditions set forth in this
rule and the insurance carrier so certifies in an affidavit issued to the insured
licensee or applicant in a form specified by the Commission and agrees to
immediately notify the Commission of any cancellation or lapse in coverage.
Independent coverage must provide, at a minimum, the following:

(i) The contract and policy are in conformance with all relevant Colorado
statutory requirements.

(i)  Coverage includes all acts for which a real estate license is required, except
those illegal, fraudulent or other acts which are normally excluded from
such coverage.

(iii) Coverage cannot be canceled by the insurance provider, except pursuant to
and in conformance with 10-4-109.7 CRS

(iv) Coverage is for not less than $100,000 for each licensed individual and
entity per covered claim, regardless of the number of licensees or entities to
which a settlement or claim may apply, with an annual aggregate limit of
not less than $300,000 per licensed individual and entity.

(v) Payment of claims by the provider shall be on a first dollar basis and the
provider shall look to the insured for payment of any deductible.

(vi) The ability of a licensee, upon payment of an additional premium to obtain
an extended reporting period of not less than 365 days.

(vii) That the provider of the independent policy has executed an affidavit in a
form or manner specified by the commission attesting that the independent
policy is in force and, at a minimum, complies with all relevant conditions
set forth herein and that the provider will immediately notify the
commission in writing of any cancellation or lapse in coverage of any
independent policy.

(viii) Coverage of a licensee’s use of lock boxes, which coverage shall not be
less than $25,000 per occurrence.

Applicants for licensure, activation, renewal and reinstatement shall certify compliance
with this rule and 12-61-103.6 C.R.S. on forms or in a manner prescribed by the
Commission. Any active licensee who so certifies and fails to obtain errors and
omissions coverage or to provide proof of continuous coverage, either through the
group carrier or directly to the Commission, shall be placed on inactive status:

(1) immediately, if certification of current insurance coverage is not provided to the
Commission; or,

(2) immediately upon the expiration of any current insurance when certification of
continued coverage is not provided.
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Rule E. Separate Accounts — Records — Accountings — Investigations

Trust accounts; requirements and purposes

All “money belonging to others” accepted by a resident or non-resident broker doing business
in this state shall be deposited in one or more accounts separate from other money belonging
to the broker or brokerage entity. The broker shall identify the fiduciary nature of each
separate account in the deposit agreement with the recognized bank or institution by the use
of the word “trust” or “escrow” and a label identifying the purpose/type of such account, i.e.,
“sales escrow”, “rental escrow”, “security deposit escrow”, “owners association escrow”, or
other abbreviated form defined in the deposit agreement. Unless otherwise permitted by other
subsections of this rule, all money belonging to others shall be deposited according to the
purpose of the transaction in separate types of escrow accounts. The broker shall retain a
copy of each account deposit agreement executed for inspection by an authorized

representative of the Commission.

(@)  Accounts in name of broker and business entity

Such separate trust accounts must be maintained in the name of the licensed broker or
if the licensed broker is a partnership, corporation or limited liability company, such
account shall be maintained in the name of the broker acting for such partnership,
corporation or limited liability company and in the name of the licensed partnership,
limited liability company or corporation. The licensed broker must be able to withdraw
money from such separate account, but may authorize other licensed or unlicensed co-
signers. However, such authorization shall not relieve the broker of any responsibility
under the licensing act.

(b)  Credit Unions not for escrowed money

Credit union escrow or trust accounts do not meet the escrow requirements of 12-61-
113 (1) (9.5) C.R.S., and are therefore not suitable depositories for money belonging to
others.

(c)  Accounts in name of employing broker only

When a broker is registered in the office of the Real Estate Commission as in the
employ of another broker the responsibility for the maintenance of a separate account
shall be the responsibility of the employing broker.

(d) Escrow funds must be available immediately without penalty

Money belonging to others shall not be invested in any type of account or security or
certificate of deposit which has a fixed term for maturity or imposes any fee or penalty
for withdrawal prior to maturity unless the written consent of all parties to the
transaction has been secured.

(e) Repealed (effective 1 -1 -96)

()  Commingling prohibited
A broker’s personal funds shall not be commingled with money belonging to others
except that an arrangement may be made with a depository to deposit a sufficient
amount of the broker’s funds to maintain such account. One or more separate escrow or

trust bank accounts may be maintained by a broker pursuant to the following duties and
limitations:

(1) Money held in an escrow or trust account which is due and payable to the broker
shall be withdrawn promptly.

(2) Anescrow or trust account shall not be used as a depository for money belonging
to licensees employed by a broker except pursuant to an executory sales contract,
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nor shall it be used for money the broker owes their licensees, or for bonuses or
investment plans for the benefit of their licensees.

(3) Collections for insurance premiums and/or IRS employee’s withholding funds
shall not be deposited in a separate trust account established pursuant to 12-61-
113 (g) and (g.5) C.R.S.

(4) Money advanced by a broker for the benefit of another may be placed in the trust
account and identified as an advance but may be withdrawn by the broker only
on behalf of such person. Any amount advanced to an escrow or trust account
must be identified and recorded in the escrow journal, the beneficiary ledger and
disclosed in periodic accounting to the beneficiary.

(5) Funds of others received by a broker relating to real estate partnerships, joint
ventures and syndications in which the broker has an ownership interest and also
receives compensation for selling or leasing the property shall be maintained in a
trust account separate from any other trust account maintained by such broker.

(6) In the absence of a specific written agreement to the contrary, commissions, fees
and other charges collected by a broker for performing any service on behalf of
another are considered “earned” and available for use by the broker only after all
contracted services have been performed and there is no remaining right of recall
by others for such money. The broker shall identify and record all commissions,
fees, or other charges withdrawn from a trust or escrow account on the account
journal and individual ledgers of those against whom the fees or commissions are
charged. If a single disbursement of fees or commissions includes more than one
transaction, rental period or occupancy or includes withdrawals from the account
of more than one trust or escrow account beneficiary, the broker, upon request,
shall produce for inspection by an authorized representative of the Real Estate
Commission a schedule which details (1) the individual components of all
amounts included in the sum of such disbursement and (2) specifically identifies
the affected beneficiary or property ledgers. Ledger entries must detail such
disbursements in accordance with Rule E-I(p)(2), including the date or time
period for each individual transaction, rental or occupancy.

Money belonging to others defined

Money belonging to others which is received by the broker includes but is not limited
to money received in connection with: property management contracts; partnerships;
limited liability companies; syndications; rent or lease contracts; advance fee contracts;
guest deposits for short term rentals; escrow contracts; collection contracts; earnest
money contracts; or, money belonging to others received by the broker for future
investment or other purpose.

Earnest money on new construction

If a broker who is also acting as a builder receives deposit money under an executory
sales contract which provides for the construction of a house, the deposit money must
be placed in the trust account and not used for construction purposes unless the written
consent of the purchaser is secured.

Separate escrow accounts required for managing 7 or more residences

A broker who manages less than seven (7) single-family residential units may deposit
rental receipts and security deposits and disburse money collected for such purposes in
the “sales escrow” account.

Repealed (effective 1-1-96)
Installment land contract
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If a conveyance is made by an installment contract for a deed and if such contract
contains a provision whereby the broker signs the installment contract as the receipting
broker, the broker must escrow the receipted money pursuant to Rule E-l until the
owner signs acceptance of the contract and a copy of the fully executed contract is
delivered to the purchaser.

Encumbrance before delivery of deed

When a sales contract or an installment contract for the sale of an interest in real estate
is signed by the parties to the transaction and the purchaser also executes a promissory
note and/or a mortgage or trust deed encumbering such property before the seller
delivers the deed, then all payments received by the broker pursuant to such contract
shall be deposited in a trust account in a recognized depository until delivery of such
deed to the purchaser unless the broker receives specific written consent from all
parties concerning disposition of such funds. This rule shall apply whether or not the
broker and seller are one and the same.

Earnest money

Checks received as earnest money under an earnest money contract must be identified
as a check in the contract and may be withheld from presentment for payment only if
so disclosed in the contract or pursuant to the written instructions of the seller. If a note
is received as earnest money under an earnest money contract, the seller must be
informed by identifying the note in the contract and by informing the seller of the date
such note becomes due by stating the due date in the contract or attaching a copy of the
note to the contract. The broker must present the note or check for payment in a timely
manner and if payment is not made, the broker shall promptly notify the seller.

Time limits for deposit of money belonging to others

Except as provided in Rule E-I (0), all money belonging to others which is received by
a broker as a property manager shall be deposited in such broker’s escrow or trust
account not later than five business days following receipt. All other money belonging
to others which is received by a broker shall be deposited in such broker’s escrow or
trust account not later than the third business day following receipt.

Listing broker holds escrow funds; delivery to third party

Except as otherwise agreed to in writing, in any real estate transaction in which one
broker holds a listing contract on a property and where the selling broker receipts for
earnest money under a contract, the selling broker shall deliver the contract and the
earnest money to the listing broker who shall deposit the earnest money in the broker’s
escrow or trustee account in a recognized depository not later than the third business
day following the day on which the broker receives notice of acceptance of such
contract. If such selling broker receipts for a promissory note, or thing of value, such
note or thing of value shall be delivered with the contract to the listing broker to be
held by the listing broker. Any check or note shall be payable to, or assigned to, the
listing broker.

(1) The broker receipting for the earnest money deposit, if instructed in writing by
the parties to the contract, shall deliver the earnest money to a third party or
entity so identified in writing. If the broker is instructed in writing by the parties
to the contract to deliver an earnest money deposit to such third party or entity,
the broker shall retain in the office transaction file a copy of the earnest money
check, note or other thing of value, including any endorsement, and obtain a
dated and signed receipt from the person or entity to whom the broker has been
instructed to deliver the deposit.
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Recordkeeping requirements

A broker shall supervise and maintain, at the broker’s licensed place of business, a
record keeping system, subject to subsection (7) of this rule, consisting of at least the
following elements for each required escrow or trust account:

)

(2)

®3)

(4)

()

(6)

A record called an “escrow or trust account journal” or an equivalent accounting
system which records in chronological sequence all money belonging to others
which is received or disbursed by the broker. For funds received, the records
maintained in the system must include the date of receipt and deposit, the name
of the person who is giving the money, the name of the person and property for
which the money was received, the purpose of the receipt, the amount, and. a
resulting cash balance for the account. For funds disbursed, the records
maintained in the system must include the date of payment, the check number,
the name of the payee, a reference to vendor documentation or other physical
records verifying purpose for payment, the amount paid, and a resulting cash
balance for the account.

A record collectively called a “ledger” or an equivalent component of an
accounting system which records in chronological sequence all money which is
received or disbursed by the broker on behalf of each particular beneficiary of a
trust account. This record must show the monetary transactions affecting each
individual beneficiary and must segregate such transactions from those pertaining
to other beneficiaries of the trust account. The ledger record for each beneficiary
must contain the same transactional information as is prescribed in subsection
(1). No ledger may ever be allowed to have a negative cash balance and the sum
of all ledger balances must at all times agree with the corresponding cash balance
in the journal after each transaction has been posted.

A written monthly record called the “bank reconciliation worksheet” which
proves agreement, on the date of reconciliation, between (1) the cash balance
shown in the account journal; (2) the sum of the cash balances for all ledgers; and
(3) the corresponding bank account balance. This worksheet must be maintained
in hard copy form for later inspection and list each beneficiary’s ledger balance
on the date of reconciliation. The broker is not required to reconcile any trust
account when no money belonging to others has been received or no banking
activity has occurred.

When managing property, if summary totals are reported to others, the broker
must maintain supporting records which accurately detail all cash received and
disbursed under the terms of the management and rental agreements. Such
summary totals must be reconcilable to detailed supporting records. Any
accounting report furnished to others must be prepared and delivered according
to the terms of the management agreement or, in the absence of a provision in the
written management agreement to the contrary, within thirty (30) days after the
end of the month in which funds were either received or disbursed.

If a broker has on deposit personal funds sufficient to maintain the trust account
pursuant to Rule E-I(f), an entry showing such money shall be made in the
journal and on a “broker’s ledger record” per subsections (1) and (2). Such
money shall be included in the bank reconciliation worksheet.

All deposits of funds into an escrow or trust account must be documented (i.e.,
bank deposits) including confirmation of electronic and telephonic transfers or on
detailed schedules attached to the deposit slips or confirmations. The
documentation must identify each person tendering funds to the broker for
deposit, the amount of funds tendered, types of funds received from each person,
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and the property address, affected. All disbursements of funds from an escrow or
trust account must be supported by source documents such as bids, invoices,
contracts, etc. that identify the payees, property addresses affected and amount of
funds transferred for each property. Real estate licensees shall produce for
inspection by an authorized representative of the real estate commission any
cancelled checks (or front and back copies) or hardcopy confirmations of
electronic or telephonic transfers as may be reasonably necessary to complete
audits or investigations.

(7) In the absence of a written agreement to the contrary, the “cash basis” of
accounting shall be used for maintaining all required escrow or trust accounts and
records. If the *“accrual basis” of accounting is requested by the beneficiary of
funds entrusted to a broker, such request must be in writing and the broker shall
maintain separate accrual basis accounts and sets of records for each person or
entity affected; such accounts and records shall be separate from other accounts
and records maintained on the cash basis.

(8) Pursuant to C.R.S. 12-61-113(I)(c.5),(q) and 6-1-105, the broker must obtain
prior written consent to assess and receive mark-ups and/or other compensation
for services performed by any third party or affiliated business entity. The broker
must retain accurate on-going office records which verify disclosure and consent,
and which fully account for the amounts or percentage of compensation assessed
or received.

() Diversion/Conversion prohibited

Money belonging to one beneficiary of a separate trust or escrow account shall not be
used for the benefit of another beneficiary of a trust, or escrow account.

() Items in lieu of cash

Any instrument or equity or thing of value taken in lieu of cash shall be held by the
broker except as otherwise agreed.

(s) Branch office trust accounts require branch office recordkeeping

In the event a branch office maintains a trust account, separate from the trust account(s)
maintained by the main office, a separate record keeping system must be maintained in
the branch office.

(t) Repealed (effective 1-1-96)
()  Number of separate accounts may vary from zero to unlimited

A broker is not limited as to the number of separate accounts which may be maintained
for money belonging to others and if the broker is not in possession of money
belonging to others, there is no obligation to maintain a separate account.

Payment earned after performance; Account within 30 days; non-refundable retainers

When money is collected by a broker for the performance of specific services or for the
expenses of performing such services, or for any other expense including but not limited to
advertising expenses in regard to the sale or management of real property or a business
opportunity and such money is collected before the advertising or other services have been
performed, the broker shall deposit such money in an escrow or trust account pursuant to 12-
61-113(1)(g.5) C.R.S. No money may be withdrawn from such person’s funds, except for
actual authorized expenses paid to perform the service, or on behalf of that person, until the
broker has fully performed the services agreed upon. A full and itemized accounting must be
furnished the person within 30 days of any withdrawal of funds from the escrow or trust
account. Nothing in this section shall prohibit a licensee from taking a non-refundable
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retainer which need not be deposited into an escrow or trust account provided this is
specifically agreed to in writing between the licensee and the person paying the retainer.

Licensee must produce records; HOA records belong to HOA

A real estate licensee shall produce for inspection by an authorized representative of the Real
Estate Commission any document or record as may be reasonably necessary for investigation
or audit in the enforcement of Title 12 Article 61 and in enforcement of the rules and
regulations of the Real Estate Commission. Failure to submit such documents or records
within the time set by the Commission in its notification shall be grounds for disciplinary
action unless the Commission has granted an extension of time for such production.
However, a broker who is also acting as a manager for an owners association shall turn all
association management records and supporting documentation over to the association at the
end of the broker’s term of management. Such records are the property of the owners
association and if the broker wishes to maintain copies for the broker’s own files these must
be made at the broker’s expense.

Document preparation and duplicates

Contracting instruments for all real estate or business opportunity transactions in which a real
estate broker participates, including agency and sales contracts, shall accurately reflect the
financial terms of the transaction by itemizing things of value paid or received and
identifying the party or parties conveying, receiving and/or ultimately benefitting from such
things of value. All such terms made subsequent to the original contracting document shall be
disclosed in an amending instrument. For the purpose of this rule, the term “things of value”
shall include monetary considerations as well as the exchange of tangible, non-monetary
assets. [Eff. 04/30/2009]

A real estate broker shall immediately deliver a duplicate of the original of any instrument
(except deeds, notes and trust deeds or mortgages, prepared by and for the benefit of third
party lenders) to all parties executing the same when such instrument has been prepared by
the broker or the broker’s employed licensee or closing entity and relates to the employment
or engagement of the broker or pertains to the consummation of the leasing, purchase, sale or
exchange of real property in which the broker may participate as a broker. For purposes of
this rule, duplicate shall mean legible photocopy, carbon copy, facsimile, or electronic copies
which contain a digital or electronic signature as defined in 24-71-101(1) C.R.S. Such broker
shall retain a copy of the duplicate instruments for future use or inspection by an authorized
representative of the Real Estate Commission. If a broker or the broker’s agent prepares a
mortgage or trust deed for the benefit of a buyer or seller, an unsigned duplicate of such
security instrument, together with a copy of the note, unsigned or prominently marked
“copy,” shall be furnished to the purchaser; copies shall also be retained in such broker’s
office for further use or inspection by an authorized representative of the Real Estate
Commission. Cooperating brokers, including brokers acting as agents for buyers in a specific
real estate transaction, shall have the same requirements for retention of copies as stated
above, except that a cooperating broker who is not a party to the listing contract need not
retain a copy of the listing contract or the seller’s settlement statement. Pursuant to Rule E-3,
a broker is not required to obtain and retain copies of existing public records, title
commitments, loan applications, lender required disclosures or related affirmations from
independent third party closing entities after the settlement date. [Eff. 04/30/2009]

Closing responsibility; closing statement distribution

Pursuant to 12-61-113 (I)(h), at time of closing, the individual licensee who has established a
brokerage relationship with the buyer or seller or who works with the buyer or seller as a
customer, either personally or on behalf of an employing broker, shall be responsible for the
proper closing of the transaction and shall provide, sign and be responsible for an accurate,
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complete and detailed closing statement as it applies to the party with whom the brokerage
relationship has been established. If signed by an employed licensee, closing statements shall
be delivered to the employing broker immediately following closing. Nothing in this rule

shall

relieve an employing broker of the responsibility for fulfilling supervisory

responsibilities pursuant to 12-61-103(6)(c), 12-61-113(1)(0), 12-61-118 C.R.S, and Rules E-
31 and E-32.

(a)

(b)

(©)

(d)

(e)

()

(9)

Subject to Rule E-4, an employing or independent broker with whom a brokerage
relationship has been established, either personally or through an employed licensee,
shall retain a copy of all closing statements approved by the respective buyers or sellers
for future use or for inspection by an authorized representative of the Real Estate
Commission.

The closing statement or statements of all real estate or business opportunity
transactions in which a real estate broker participates shall show the date of closing, the
total purchase price of the property, itemization of all adjustments, money, or things of
value received or paid showing to whom each item is credited and/or to whom each
item is debited, the dates of the adjustments shall be shown if not the same as the date
of the closing, also shown shall be the balances due from the respective parties to the
transaction, and the names of the payees, makers and assignees of all notes paid or
made or assumed; the statements furnished to each party to the transaction shall contain
an itemization of such credits and such debits as pertain to each respective party. THE
CREDITS AND DEBITS CONCERNING THE SALE OF A PREOWNED HOME
WARRANTY SERVICE CONTRACT SHALL BE DISCLOSED ON THE CLOSING
STATEMENTS.

Closing statements shall be delivered to the respective parties at the time of the
delivery and acceptance of the title whether such delivery and acceptance be effected
by bill of sale, deed or by an installment contract to give a deed at a future date.

If closing documents and statements are prepared by, and the closing is conducted by,
an employing broker’s company such broker is primarily responsible for the accuracy
and completeness of the settlement statements and documents.

If a licensee with whom a brokerage relationship has been established is unable to
attend a closing or review closing documents, another licensee may agree or be desig-
nated by an employing broker to review and sign a closing statement and will assume
joint responsibility with the absent licensee for its accuracy, completeness and delivery.

A broker may transfer funds pertinent to a real estate transaction from a trust or escrow
account to a lawyer or a closing entity acting on behalf of the broker at or before
closing or final settlement. The broker will not be relieved of responsibilities in regard
thereto. The broker delivering an earnest money deposit to a lawyer or a closing entity
providing settlement services shall obtain a dated and signed receipt from the person or
entity providing settlement services and retain a copy of the receipt in the office
transaction file. The settlement statements prepared by the lawyer or closing entity
shall bear the names of the licensee who signs the statement and the employing broker
if applicable.

If the real estate transaction involves a new loan made by the purchaser from a lending
institution which deducts costs before disbursing the loan proceeds prior to final
settlement, the loan proceeds must be reconciled with money due to or paid by the
buyer and money due the seller after final settlement. A copy of this reconciliation
must be kept in the broker’s files and available for audit by a representative of the
Commission.
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Electronic Records

Records as required under Title 12, Article 61, Parts 1-8 C.R.S. and rules promulgated by the
Commission, may be maintained in electronic format. An electronic record as defined in 24-
71.7-103 C.R.S. means a record generated, communicated, received or stored by electronic
means. Such electronic records shall be produced upon request by the Commission and must
be in a format that has the continued capability to be retrieved and legibly printed. Upon
request of the Commission, or by any principal party to a transaction, printed records shall be
produced.

Repealed (Effective February 1, 2001)
Advertising

A real estate licensee who performs any act requiring a license, including advertising services
or advertising property belonging to another, shall do so in the name of the employing broker;
except that a licensed employee may advertise property owned by such employee without
complying with this rule if the property is not listed for sale with the employing broker.
General advertising which recaps sales activity over a period of time in a given subdivision or
geographical area shall cite the source of the data and include a disclaimer that all reported
sales were not necessarily listed or sold by the licensee and are intended only to show trends
in the area or shall separately identify the licensee’s own sales activity.

Repealed effective 1-1-97
License non-transferable. Associates not independent or employing

A broker license is non-transferable. No licensee shall, and no broker shall permit, employed
licensees to present or to hold themselves out to the public as an employing or independent
real estate broker.

Listing must have termination date

When a licensee secures a written agreement to perform activities requiring a license, a
definite date for termination shall be included therein.

Holdover agreement

When a written agreement contains a provision entitling the broker to a commission on a sale
or purchase made after the expiration of the agreement, such provision must refer only to
those persons or properties with whom or on which the broker negotiated during the term of
the agreement, and whose names or addresses, were submitted in writing to the seller or
buyer during the term of the agreement, including any extension thereof.

Sign-crossing rule

A real estate licensee shall not negotiate a sale, exchange, lease or listing contract of real
property directly with an owner for compensation from such owner if such licensee knows
that such owner has a written unexpired contract in connection with such property which
grants to another licensee an exclusive right to sell or lease or which grants an exclusive
agency right to sell or lease. However, when a licensee is contacted by an owner regarding
the sale, exchange, lease or listing of property that is exclusively listed with another broker,
and the licensee has not initiated the discussion, the licensee may negotiate the terms upon
which to take a future listing or, alternatively, may take a listing to become effective upon
expiration of any existing exclusive listing. Additionally, a real estate licensee shall not
negotiate a purchase, exchange, lease or exclusive right to buy contract with a buyer if such
licensee knows that such buyer has a written, unexpired contract which grants to another
licensee an exclusive right to buy. However, when a licensee is contacted by a buyer
regarding the purchase, exchange or lease of property, and the licensee has not initiated the
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discussion, the licensee may enter into or negotiate the terms upon which to enter into a
future exclusive right to buy contract to become effective upon expiration of any existing
exclusive right to buy contract.

Licensee must recommend title exam & legal counsel

A real estate licensee shall recommend, before the closing of a real estate transaction, the
examination of title and shall advise the use of legal counsel.

No broker right to earnest money return

When for any reason the owner fails, refuses, neglects or is unable to consummate the
transaction as provided for in the contract, and through no fault or neglect of the purchaser
the real estate transaction cannot be completed, the broker has no right to any portion of the
deposit money which was deposited by the purchaser, even though the commission is earned,
and such deposit should be returned to the purchaser at once and the broker should look to the
owner for compensation.

Owner-held security deposits

A broker receipting for security deposits shall not deliver such deposits to an owner without
the tenant’s written authorization in a lease or unless written notice has been given to the
tenant by first class mail. Such notice must be given in a manner so that the tenant will know
who is holding the security deposit and the specific requirements for the procedure in which
the tenant may request return of the deposit. If a security deposit is delivered to an owner, the
management agreement must place financial responsibility on the owner for its return, and in
the event of a dispute over ownership of the deposit, must authorize disclosure by the broker
to the tenant of the owner’s true name and current mailing address. The broker shall not
contract with the tenant to use the security deposit for the broker’s own benefit.

Repealed effective 6/30/04
Fees from mortgage lenders require prior written approval

A licensee shall not accept, directly or indirectly, a placement fee, commission or other
valuable consideration for placing a loan with a mortgage lender or its representative in any
real estate transaction in which the licensee, directly or indirectly, received, or is entitled to
receive a commission as a result of the sale of property in such transaction unless the licensee
fully informs any party with whom they have established a brokerage relationship, or worked
with as a customer, and obtains prior written consent of such party.

All licensees should comply with the RESPA statute and regulations regarding receipt of
referral fees. To the extent Rule E-18 on referral fees differs from that of RESPA and HUD,
licensees should comply with RESPA and HUD to avoid jeopardizing their standing with
respect to federally related loan programs and are advised to contact HUD for further
clarification.

Fees from title insurance companies prohibited

A licensee shall not accept a commission, fee, or other valuable consideration from an
abstract or title insurance company or its representative in any real estate transaction in which
the licensee, directly or indirectly, receives, or is entitled to receive, a real estate commission
as a result of the sale of property in such transaction.

Property list price must be set by owner

The licensee shall not submit or advertise property without authority, and, in any offering, the
price quoted should not be other than that agreed upon with the owners as the offering price.
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Licensee must respond to complaint or audit notice in writing

When a licensee has received written notification from the Commission that a complaint has
been filed against the licensee, the licensee has been selected for an audit, or that an audit has
identified record keeping or trust account deficiencies, such licensee shall submit a written
answer to the Commission. Failure to submit a written answer within the time set by the
Commission in its notification shall be grounds for disciplinary action unless the Commission
has granted an extension of time for the answer in writing and regardless of the question of
whether the underlying complaint warrants further investigation or subsequent action by the
Commission. The licensee’s written answer shall contain the following:

(@)

(b)

(©)
(d)

A complete and specific answer to the factual recitations, allegations or averments
made in the complaint filed against the licensee, whether made by a member of the
public, on the Commission’s own motion or by an authorized representative of the
Commission.

A complete and specific response to any additional questions, allegations or averments
presented in the notification letter.

Any documents or records requested in the notification letter.

Any further information relative to the complaint that the licensee believes to be
relevant or material to the matters addressed in the notification letter.

Inducements from settlement producers prohibited

A

In addition to the provisions of section 12-61-113.2, C.R.S., and the federal Real Estate
Settlement Procedures Act, 12 U.S.C. sec. 2601 et seq., no licensed real estate broker,
whether or not engaged in a prohibited affiliated business arrangement, shall pay,
furnish, impose, or agree to pay or furnish or impose, or accept, agree to accept or
arrange to accept, either directly or indirectly, any incentive, disincentive,
remuneration, commission, fee or other thing of value to or from another person or
entity in any form in connection with any past, present, or future title insurance
business, any closing and settlement services or any other title insurance business
except for “services actually rendered” as defined in section 12-61-113.2 (2) (e),
C.R.S,, to or on behalf of any of the following:

1. Any “settlement producer” as defined in section 10-11-102(6.5), C.R.S., or a
person that provides settlement services as defined in section 12-61-113.2 (1) (c),
C.RS.

2. Any owner or prospective owner, lessee or prospective lessee of real property or
any interest in the real property;

3. Any obligee or prospective obligee of any obligation secured or to be secured
either in whole or in part by real property or any interest in the real property; or,

4. Any person who is acting as or who is in the business of acting as agent,
representative, attorney or employee of any of the persons described in 1, 2 or 3
above, or any other party to the instant transaction.

The factors the Commission will consider when determining whether incentive,

disincentive, remuneration, commission, fee or other thing of value for the referral of

title insurance business exists or will exist include, but are not limited to:

1. Whether the costs of any settlement producer are being or will be defrayed by the
licensee’s actions;

2. Whether the remuneration is being or will be given to a discrete settlement
producer as opposed to a bona fide association of settlement producers;
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Whether a pattern or practice of referrals to the real estate broker exists or will
exist; and

Consideration of the advertising value of the incentive, disincentive, remuneration,
commission, fee or other thing of value.

Bona fide advertising, marketing, or other acts in furtherance of maintenance and
development of client relationships are not prohibited unless such conduct otherwise
constitutes violation of the statutes or rules applicable to licensed real estate brokers.

Section 12-61-113.2 (2)(a), C.R.S., permits an affiliated business arrangement where
the person referring the business to the affiliated business arrangement receives
payment only in the form of a return on an investment and where it does not violate
section 12-61-113, C.R.S.

Prohibited acts, practices, incentives, disincentives, remuneration, commissions, fees or
other things of value include, but are not limited to, the following:

1.

Affiliated business arrangements prohibited by section 12-61-113.2, C.R.S., that
mandate the referral of title insurance business. Prohibited arrangements include,
but are not limited to the following:

a. Arrangements in which the amount of the return on the ownership interest is in
some fashion conditioned on the number of or premium volume of referrals
made, such as where owners or stockholders receive dividends or bonuses
based on the number of referrals generated or achievement of certain referral
plans or goals;

b. Arrangements in which the ownership interests themselves are conditioned on
the referrals, such as where the stock certificates are distributed based on the
number of or premium volume of the referrals made in the past or to be made
in the future;

c. Arrangements in which owners or stockholders receive anything of value that
is directly tied to the referral of business; and

d. Arrangements in which the cost of the ownership opportunity is not equivalent
for all investors.

“Sham” affiliated business arrangements as defined in Commission Rule E-46.

Receiving, attempting to receive, or arranging for, from a settlement producer,
discounts primarily based on the volume of business the broker refers to the
provider of settlement services.

Violation of Commission Rule E-36 regarding “good funds”.

Except as otherwise permitted in Section 38-35-125 (2), C.R.S., arranging for the
disbursement of closing and settlement services funds before all necessary
conditions of the transaction have been met.

Arranging for or accepting a title commitment without charge or at a reduced
charge, unless, within a reasonable time after the date of issuance, appropriate title
insurance coverage is issued for which the scheduled rates and fees are paid. Any
title commitment charge must have a reasonable relation to the cost of production
of the commitment and cannot be less than the minimum rate or fee for the type of
policy applied for, as set forth in the insurer’s current schedule of rates and fees.
This provision does not apply where a title commitment is furnished in good faith
in furtherance of a bona fide sale, purchase or loan transaction that for good reason
IS not consummated.

2-25



Colorado Real Estate Manual

7. Accepting or arranging for any portion of the following:

9.

a.

Advertising or promotional material or activity, including, but not limited to,
any obligation, product, service, seminar, convention or publication for the
benefit of any settlement producer, or ostensibly for the benefit of the real
estate broker, the end result of which is the substantial subsidization of an
obligation, product, service, seminar, convention or publication of any settle-
ment producer. This prohibition applies to ads placed in subdivision or tract
brochures, multiple listing services or books, exchange bulletins, newsletters,
information sheets, programs, announcements and periodicals or similar matter
associated with meetings, seminars or conventions of such settlement
producers as well as registers and directories of such persons;

The cancellation fee for a title report or other fee before or after inducing such
settlement producer to cancel an order with another title entity;

Furniture, equipment, office supplies, telephones, or automobiles, including
any portion of the cost of renting, leasing, operating or maintaining the above-
mentioned items, unless such provider of settlement services pays no more
than its allocable share of the actual costs for such goods and services
commensurate with the actual usage of such goods services, and facilities
actually furnished,;

Rent to or from any settlement producer for premises wherever situated,
regardless of the purpose, at a rent that is materially in excess of or materially
below market value when compared with the amount paid per square foot for
comparable space in the geographic area;

Incentives, gifts, prizes, retreats, transportation and vacations, including, but
not limited to other similar things of value;

Salary, compensation or services, except for services actually rendered,
including, but not limited to:

i. All or any part of the time or productive effort of any employee or affiliate
of the real estate broker (e.g., office manager, secretary, clerk, messenger)
to any settlement producer at less than the fair market value of the services;

ii. Compensation of a settlement producer or associate of a settlement
producer;

iii. The salary or any part of the salary of a relative of any settlement producer
which payment is in excess of the reasonable value of the work actually
performed by such relative on behalf of the real estate broker; and

iv. Services by any settlement producer which services are required to be
performed by such settlement producer in his or her professional capacity,
and for which the settlement producer would not normally charge the real
estate broker.

Paying a settlement producer or other person described in Section A of this rule to
make an inspection and appraisal of property, except for services actually rendered.

Any transaction in which any person receives, or is to receive, securities of the

settlement producer or its affiliates at prices below the normal market price, or
bonds or debentures that guarantee a higher than normal interest rate, whether or
not the consummation of such transaction is directly or indirectly related to the
number of closing and settlement services or title orders coming to the title entity
through the efforts of such person.

10. Accepting or arranging for less than the scheduled rate or fee for a specified real
estate or closing and settlement service, or for a policy of title insurance.
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11. Accepting or arranging for waiver of all or any part of the title entity’s established
rate or fee for services that are not the subject of rates or fees filed with the
Colorado Commissioner of Insurance required to be maintained on the entity’s
schedules of rates and fees.

12. Except as otherwise permitted by 12-61-113(1), C.R.S., and the rules and
regulations of the Commission, accepting or arranging for information, including,
but not limited to, farm packages, appraisals, estimates of income production
potential, information Kits or similar packages containing information about one or
more parcels of real property without a charge that is commensurate with the actual
cost of the work performed and the material furnished, and making a good faith
effort to collect payment in the amount of such charge.

13. Accepting or arranging for accumulation, credit or deferral of the charge for a title
policy or closing and settlement services in order to “qualify” the charge for said
policy and a later transaction for a lower rate, except to the extent that a properly
filed and justified rate or fee is in place for a deferred rate.

14. Accepting or arranging for a guarantee, either directly or indirectly, of any loan to
any settlement producer, regardless of the terms of the note or guarantee.

15. Accepting or arranging for a guarantee of the performance of closing and
settlement services, or the performance of any other undertaking that are to be
performed by any settlement producer.

16. Accepting or arranging for, either directly or indirectly, a “compensating balance”
or deposit in a lending institution either for the express or implied purpose of
influencing the extension of credit by such lending institution to any settlement
producer, or for the express or implied purpose of influencing the placement or
channeling of title insurance business by such lending institution.

17. Accepting or arranging for the payment of the fees or charges of an outside
professional (e.g., an attorney, engineer, appraiser, or surveyor) whose services are
required by any settlement producer to structure or complete a particular
transaction.

18. Accepting or arranging for real estate broker services (e.g., computerized
bookkeeping, forms management, computer programming, or any similar benefit)
to or from any settlement producer at less than the fair market value of the services.

19. Accepting, or arranging for payment for, any business form provided to any
settlement producer other than a form regularly used in the conduct of the real
estate broker that form is furnished solely for the convenience of the real estate
broker and does not constitute a direct monetary benefit to any settlement producer.

20. Accepting or arranging for the payment into escrow of any of the title entity funds
or “closing short”, except as provided in Section 38-35-125 (2), C.R.S.

21. Accepting or arranging for charges that are less than the actual cost of the closing
and settlement service of the real estate broker.

To the extent the activities and information are provided on a nondiscriminatory basis,
that such acts and practices have not been provided in a manner to circumvent the
intent of this rule, and are in no way conditioned, directly or indirectly, upon prohibited
referrals, prohibited acts, practices, incentives, disincentives, remuneration,
commissions, fees or other things of value do not include, but may not be limited to,
the following:

1. Accepting or arranging for, either orally or in writing, an ownership and
encumbrance report (“O&E”) or a copy of an instrument of public record,
including but not limited to, a deed, deed of trust, mortgage, contract, map, plat, or
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declaration of covenants, conditions and restrictions. Any such report or instrument
may be accepted without charge provided and to the extent that:

a. All persons requesting such information are treated equally; and

b. The information is provided as presented by the public records and nothing of
material value is added to the information; and

c. The information furnished contains no advertising or promotional material on
behalf of the settlement producer to whom the information is provided.

d. Commission rules do not prohibit a real estate broker from imposing a
reasonable charge for any and all of the above information, or for additional
information, provided the charge is the same for all persons, and is assessed on
a nondiscriminatory basis.

Accepting or arranging for an insured closing letter or closing protection letter that
substantially conforms to an American Land Title Association (“ALTA”)
promulgated form.

Accepting or arranging for published or printing real estate industry related
educational information or accepting or arranging for educational seminars for the
benefit of settlement producers, as long as consistent with all other provisions of
this rule.

Accepting or arranging for advertising or marketing in furtherance of the
development of client relationships, when performed in the bona fide and
legitimate promotion of the real estate broker’s business, as long as consistent with
all other provisions of this rule including, but not limited to:

a. Things of reasonable value given to a bona fide trade or industry association.

b. Advertising novelties and promotional gift items that bear the name of the real
estate broker (but not the name of the recipient) to settlement producers,
provided and to the extent that:

i. The items constitute advertising directed impersonally at the general
consumer public, and are provided to settlement producers on a non-
discriminatory basis; and

ii. The items are valued at no more than $10; and,

iii. Distribution, if by mail, is made on a nonselective basis to all persons
known or reasonably believed to be members of the business or
professional group in the natural geographic area or political subdivision
toward which the advertising effort is directed.

c. Customer entertainment provided that:

i. It is interactive, personal contact between a real estate broker repre-
sentative who is physically present and a settlement producer; and

ii. It is conducted to promote real estate products and services of the real
estate broker; and

iii. Any benefit conferred to a settlement producer is incidental to the
promotion of the real estate broker’s products and services; and

iv. The expenditure bears a reasonable relationship to the benefit derived by
the real estate broker from the activity.

Accepting or arranging for the use of office space or other accommodations within
a settlement producer’s office or business space, provided that rent is paid in
accordance with this rule and the arrangement is consistent with the intent of this
rule. In determining whether an office or accommodations sharing arrangement is

2-28



E-23.

Chapter 2: Commission Rules and Regulations

permitted under this rule, the Commission shall consider the following factors,
including, but not limited to:

a. Whether written notice has been provided to the consumer disclosing that an
office or accommodations sharing arrangement exists and that the consumer
has the right to use another real estate broker;

b. Whether the real estate broker’s space is clearly and conspicuously identified
separately from the settlement producer’s space;

c. Whether the real estate broker’s space can be readily locked and secured
independently from the settlement producer’s space;

d. Whether the real estate broker’s space is directly and easily accessible to the
public without entering the settlement producer’s primary workspace, such as
where the real estate broker’s entrance leads to or from a common area or the
exterior of the premises; and

e. Whether the real estate broker, directly or indirectly pays for or subsidizes the
settlement producer’s expenses as proscribed by § 12-1-113.2, C.R.S.

Nothing herein shall be construed in a manner that conflicts with the provisions of
88 10-11-108(2)(b) or 12-61-113.2, C.R.S. or the rules and regulations of the Colorado
Real Estate Commission or the Colorado Division of Insurance.

For the purposes of this rule, “title entity” means a “title insurance company” as
defined in section 10-11-102 (10), C.R.S., and a “title insurance agent” as defined in
section 10-11-102 (9), C.R.S.

Noncompliance with this rule, whether defined or reasonably implied under this rule E-
22, may result, after proper notice and hearing, in the imposition of any of the sanctions
available in the Colorado statutes pertaining to the business of real estate brokers or
other laws which include the imposition of fines and/or discipline of a license.

The following are hereby incorporated by reference as written on or before the
effective date of this rule. This rule does not include later amendments to or editions of
the incorporated material. A copy of these references may be examined at any state
publications depository library. For additional information regarding how to obtain a
copy please contact Rulemaking Coordinator, Colorado Division of Real Estate, 1560
Broadway Ste. 925, Denver, CO 80202.

1. The federal Real Estate Settlement Procedures Act, 12 U.S.C. sec. 2601 et seq.

2. The American Land Title Association (ALTA) Closing Protection Letter (rev.
3/27/97); the ALTA Closing Protection Letter — Regulatory (rev. 10-17-98); the
ALTA Closing Protection Letter — Non-Residential Limitations (rev. 10-17-98);
and the ALTA Closing Protection Letter — Single Transaction Limited Liability
(rev. 10-17-98).

Payment to out-of-state brokers

A licensed Colorado broker who cooperates with a broker who is licensed in another state or
country but is not licensed in Colorado may pay such out-of-state broker a finder’s fee or
share of the commission under these circumstances:

(a)
(b)
(©)

The broker licensed in the other state or country must reside and maintain an office in
the other state or country.

All advertising, negotiations, contracting and conveyancing done in Colorado must be
performed in the name of the licensed Colorado broker.

All money collected from the parties to the transaction prior to closing shall be
deposited in the name of the licensed Colorado broker according to Commission rules.
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This rule shall also apply to payment made to citizens or residents of a country which
does not license real estate brokers if the payee represents that they are in the business
of selling real estate in said country.

Fraudulent application subject to discipline

A real estate licensee who procures or attempts to procure a real estate license by fraud,
misrepresentation, deceit or by making a material misstatement of fact in an application for
such license, will be subject to disciplinary action pursuant to 12-61-113(p), C.R.S., as
amended.

Continuing duty to disclose conflict of interest and license status

When acting in a licensed capacity or when a licensee sells, buys or leases real property on
the licensee’s own account, such licensee shall have a continuing duty to disclose any known
conflict of interest that may arise in the course of the transaction. In addition, when a licensee
sells, buys or leases real property on the licensee’s own account, such licensee shall disclose
in the contracting instrument, or in a separate concurrent writing, that they are a real estate
licensee.

Repealed
No representation of future status of property

No licensee shall make misrepresentations regarding future availability or costs of services,
utilities, character and/or use of real property for sale or lease which is in the surrounding
area.

Fees from home warranty companies

A licensee shall not accept, directly or indirectly, a fee, commission or other valuable
consideration from a pre-owned home warranty service company or its affiliate for services
rendered in connection with the sale of a pre-owned home warranty service contract.

Employing broker exercises authority, direction and control

The terms “employment”, “in the employ of”, “employed”, “employing”, “placed under
contract”, or “engaged”, as used in the licensing statutes (12-61-101 C.R.S. et seq.) and
Commission Rules, shall refer to any contractual relationship by or between a real estate
broker and another licensee, which may be with or without limitation as to the time, place, or
manner of performance of the licensee’s activities, but which shall not relieve the real estate
broker from the statutory requirement that the real estate broker shall exercise authority,
direction and control over licensee’s conformance to the licensing statutes and Commission
Rules in the performance of such licensee’s activities pursuant to 12-61-103(6)(c)(l) C.R.S,
12-61-113(1)(0) C.R.S, 12-61-118 C.R.S., and Commission rules. Whenever a complaint is
filed with the Real Estate Commission against an employed licensee, the Commission shall
cause an investigation to be made to ascertain whether there may have been a violation of 12-
61-113(1)(0) C.R.S. by the employing real estate broker in failing to exercise a reasonable or
high level of supervision over such licensee’s ‘activities with reference to the licensing
statutes and Commission Rules. Such supervision, pursuant to 12-61-118 C.R.S. shall include
all broker employees, including but not limited to secretaries, bookkeepers and personal
assistants of licensed employees.

Employing broker responsibilities

To ensure compliance with Commission statutes and rules regarding supervision, employing
brokers shall have the following responsibilities:

(@) Maintain all trust accounts and trust account records;
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Maintain all transaction records;

Develop an office policy manual and periodically review office policies with all
employees; (Ed. Note: See CP-21 in Chapter 3)

Provide for a high level of supervision of newly licensed persons pursuant to Rule
E-32;

Provide for a reasonable level of supervision for experienced licensees pursuant to Rule
E-31;

Take reasonable steps to ensure that violations of statutes, rules and office policies do
not occur or reoccur;

Provide for adequate supervision of all offices operated by the broker, whether
managed by licensed or unlicensed persons.

Reasonable supervision

Pursuant to section 12-61-113(I)(0), C.R.S., and in addition to the requirements of
Commission Rule E-30, “reasonable supervision” of licensees with two or more years of
experience shall include, but not be limited to, compliance with the following:

(a)

(b)

(©)
(d)

Maintaining a written office policy describing the duties and responsibilities of
licensees employed by the broker. A copy of the written policy shall:

(1) begiven to, read and signed by each licensee;

(2) Dbe available for inspection, upon request, by any authorized representative of the
Commission.

Reviewing all executed contracts in order to maintain assurance of competent
preparation.

Reviewing transaction files to ensure that required documents exist.

Nothing in this rule shall prohibit an employing broker from delegating supervisory
authority to other experienced licensees.

(1) Employed licensees who accept supervisory authority from an employing broker
shall bear responsibility with the employing broker for ensuring compliance with
the Commission statutes and rules by all supervised licensees.

(2)  Any such delegation of authority shall be in writing and signed by the employed
licensee to whom such authority is delegated. A copy of such delegation shall be
maintained by the employing broker for inspection, upon request, by any
authorized Commission representative.

(3) An employing broker shall not contract with any employed licensee so as to
circumvent the requirement that the broker supervise employed licensees.

High-level of supervision

In addition to the requirements of Rule E-31 and pursuant to section 12-61-103(6)(c)(I)
C.R.S., an employing broker shall provide a “high level of supervision” for licensed persons
with less than two years experience as follows:

(a)
(b)
(©)
(d)
(€)
()

Provide specific training in office policies and procedures;
Be reasonably available for consultation;

Provide assistance in preparing contracts;

Monitor transactions from contracting to closing;

Review documents in preparation for closing;

Ensure that the employing broker or an experienced licensee attends closings or is
available for assistance.
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(g) Nothing in this rule shall prohibit an employing broker from delegating supervisory
authority to other experienced licensees.

(1) Employed licensees who accept supervisory authority from an employing broker
shall bear responsibility with the employing broker for ensuring compliance with
the Commission statutes and rules by all supervised licensees.

(2) Any such delegation of authority shall be in writing and signed by the employed
licensee to whom such authority is delegated. A copy of such delegation shall be
maintained by the employing broker for inspection upon request by an authorized
Commission representative

Ministerial tasks

Following proper disclosure pursuant to 12-61-808 C.R.S., a broker engaged as a single agent
for one party to a transaction may assist the other party by performing such ministerial tasks
as showing a property, preparing and conveying written offers and counteroffers, making
known the availability of financing alternatives and providing information related to
professional, governmental and community services which will contribute to completion of
the transaction and successful fulfillment of the agency. Performing such ministerial tasks
shall not of themselves violate the terms of an agency relationship between a broker and a
buyer, seller, tenant or landlord and shall not create an agency or transaction-broker
relationship with the person being assisted.

Purchase offers must go to listing broker

A licensee must present all offers to purchase or lease to the owner’s listing broker only if
such owner has a written unexpired contract in connection with the sale or lease of real
property which grants to the owner’s listing broker an exclusive right to sell or lease.

Brokerage relationship disclosure in writing

Written disclosures pursuant to C.R.S. 12-61-808 shall be made to a buyer or tenant prior to
engaging in activities enumerated in C.R.S. 12-61-101 (2) and (3).

(@) For purposes of this rule, such activities occur when a licensee elicits or accepts
confidential information from a buyer or tenant concerning the buyer’s or tenant’s real
estate needs, motivation, or financial qualifications.

(b) Such activities do not include a bona fide *“open house” showing, preliminary
conversations or “small talk” concerning price range, location and property styles, or
responding to general factual questions from a potential buyer or tenant concerning
properties which have been advertised for sale or lease.

Good funds at closing

Pursuant to 38-35-125, a real estate licensee who provides closing services shall not disburse
funds or instruct an agent to disburse funds until those funds have been received and are
either:

(1) available for immediate withdrawal as a matter of right from the financial institution in
which the funds have been deposited or

(2) available for immediate withdrawal as a consequence of an agreement of a financial
institution in which the funds are to be deposited or a financial institution upon which
the funds are to be drawn. Such agreement with a financial institution must be for the
benefit of the licensee providing the closing service. If the agreement contains
contingencies or reservations no disbursements can be made until these are satisfied.
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No fees to licensee/agent for legal document preparation

There is no obligation for a licensee to prepare any legal documents as part of a real estate
transaction. However, if a licensee or the licensee’s agent prepares any legal document, the
licensee or the licensee’s agent may not charge a separate fee for preparation of such
documents. A licensee shall not be responsible for fees charged for the preparation of legal
documents where they are prepared by an attorney representing the purchaser or seller. Costs
of closing not related to preparation of legal documents may be paid by the licensee or by any
other person. A broker who closes transactions and charges separately for costs of closing not
related to the preparation of legal documents must specify the costs and obtain the written
consent of the parties to be charged.

Office Policy may contain designation of brokerage relationship

For purposes of this rule, seller shall include landlord, and buyer shall include tenant.
Pursuant to C.R.S. 12-61-803(6)(a), an employing broker or employed broker must be
designated in writing by the employing broker to serve as a single agent or transaction-broker
for a seller or buyer. Employing brokers comply with the statute if they make such written
designation, as appropriate to the broker’s business, in an office policy that states:

(1) Listing contracts by single individuals: that the individual broker entering into the
listing contract is the seller’s designated agent or designated transaction broker.

(2) Right to buy or tenant contracts by individual: that the individual broker entering into
the right to buy or tenant contract is the buyer’s designated agent or transaction broker,
whichever is appropriate.

(3) Listing contracts by teams: that the individual team member(s) entering into the listing
contract is the seller’s designated agent or transaction-broker, whichever is appropriate,
in which case that designation and brokerage relationship shall apply to all members of
the team.

(4) Right to buy or tenant contracts by teams: that the individual team member(s) entering
into the right to buy or tenant contract is the buyer’s designated agent or transaction-
broker, whichever is appropriate, in which case that designation and brokerage
relationship shall apply to all members of the team

(5) Individuals or teams working with both buyer and seller:
(@) that the individual(s) or team is a transaction-broker for both buyer and seller, or;

(b) that the individual(s) or team is a single agent for the seller or buyer, and that the
other party is a customer.

(6) Substitute or additional brokers: that the employing broker reserves the right to
substitute or add other designated brokers, as appropriate, which shall be disclosed to
the buyer or seller.

(7)  Transaction-broker — written disclosure: that a broker working with a buyer or seller as
a Transaction-Broker as the result of a written disclosure is the designated broker for
that buyer or seller.

Office brokerage relationship policy must be written

Pursuant to 12-61-803 and 12-61-808 C.R.S., a broker shall adopt a written office policy
which identifies and describes the relationships in which such broker and any employed
licensee may engage with any seller, landlord, buyer or tenant as part of any real estate
brokerage activities. A broker may adopt any policy suitable to the broker’s business, subject
to the following:

(@) An office policy shall apply to all licensees in the office;
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(b)  An office policy shall be given and explained to each licensee and shall be read, agreed
to, and signed by each licensee;

(c) An office policy shall, in a manner compliant with Commission Rule E-38, identify the
procedures for the designation of brokers who are to work with a seller, landlord, buyer
or tenant pursuant to 12-61-803(6) C.R.S., except office policies of real estate brokerage
firms that consist of only one licensed natural person.

(d) An office policy shall identify and provide adequate means and procedures for the
maintenance and protection of confidential information that:

(1) The seller or landlord is willing to accept less;

(2) The buyer or tenant is willing to pay more;

(3) Information regarding motivating factors for the parties;

(4) Information that a party will agree to other financing terms;

(5) Material information about a party not required by law to be disclosed,;

(6) Facts or suspicions which may psychologically impact or stigmatize a property;

(7) All information required to be kept confidential pursuant to sections 12-61-
804(2), 12-61 805(2) and 12-61-807(3), C.R.S.

(e) An office policy may permit an employing broker to supervise a transaction and to
participate in the same transaction as a designated broker.

Double-ended brokerage relationships

A broker shall not enter into a brokerage relationship with one party as an agent and the other
party as a transaction broker. A broker who works with both the buyer and seller in the same
real estate transaction may do so as (1) a transaction-broker for both buyer and seller (2) a
single agent for the seller, treating the buyer as a customer or (3) a single agent for the buyer,
treating the seller as a customer. These options shall be disclosed and made a part of the
agreement between the parties to the listing contract, right to buy contract or tenant contract,
whichever is appropriate. (Ed. Note: See 12-61-803(6)(d))

Change of status disclosure in writing

A broker working with both the buyer and seller in the same real estate transaction who
changes from working as a party’s agent to assisting the parties as a Transaction-Broker shall
either: check the box for “Transaction- Broker” and the box “This is a Change of Status” in
the Commission-approved form, Contract to Buy and Sell Real Estate, if applicable, or
provide the written “Change of Status (Transaction-Brokerage Disclosure)” to the party that
has the changed relationship (seller and buyer) with the broker, at the time the broker begins
to assist as a Transaction-Broker, but not later than at the time the party signs the contract.
For purposes of this rule, seller shall include landlord, and buyer shall include tenant.

Notice required on CMA’s for other than marketing

When a real estate licensee prepares a competitive market analysis (CMA) for any reason
other than the anticipated sale or purchase of the property, the licensee must include a notice
stating: “The preparer of this evaluation is not registered, licensed or certified as a real estate
appraiser by the state of Colorado”.

Square footage disclosure (Effective 4/30/2009)

This rule applies to transactions involving the sale and purchase of residences, new or
existing. It requires the listing licensee to disclose the square footage of the floor space of the
living area of the residence to the buyer and seller when a licensee disseminates such
information, including submission to a multiple listing service. If the licensee personally
measures or provides information from another source of measurement of the residence’s
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square footage the licensee shall use the Commission approved form for such disclosure. The
licensee listing the property is responsible for accurately representing any source of square
footage. [Eff. 04/30/2009]

(a)

(b)

(©)

Licensee measurement. A licensee is not required to measure the square footage of a
property. If the licensee takes an actual measurement it does not have to be exact,
however, the licensee’s objective must be to measure accurately and calculate
competently in a manner that is not misleading, and: [Eff. 04/30/2009]

i The standard, methodology or manner in which the measurement was taken must
be accurately disclosed to the buyer and seller; [Eff. 04/30/2009]

ii.  The buyer and seller must be advised that the measurement is for purposes of
marketing and is not a measurement for loan, valuation or any other purpose; and
[Eff. 04/30/2009]

ili.  The buyer and seller must be advised that if exact square footage is a concern, the
property should be independently measured. [Eff. 04/30/2009]

Other sources of square footage. If a buyer or seller is provided information from
another source for square footage, that source (whether an actual measurement,
building plans, prior appraisals, assessors office, etc.) shall include the date of issuance
if any and must be disclosed to the buyer and seller in writing by the licensee, in a
timely manner. Such disclosure must be on the Commission approved form and must
advise the recipient to verify the information. A licensee may not provide information
to a person from a source known to be unreliable and is responsible for indicating
obvious mismeasurement by others. [Eff. 04/30/2009]

A licensee working with a buyer must advise that if exact square footage is a concern,
the property should be independently measured. This requirement is fulfilled by the
licensee supplying such buyer a copy of the Commission approved form for disclosing
square footage. [Eff. 04/30/2009]

Actions when license is revoked, expired or inactive (Renumbered from E-42-10/1/02)

Upon suspension, revocation, expiration or transfer to inactive status of a real estate license,
the licensee is responsible for immediate compliance with the following:

1)
(2)

@)

(4)

(5)
(6)

Cease any activities requiring a license.

Return the license and pocket card to the commission. If an employing broker, return
the licenses of all employed licensees and inform such licensees of the action taken.

Cease all advertising, including but not limited to, use of office signs, yard signs,
billboards, newspapers, magazines, the Internet, direct mailings, and multiple listing
services:

Inform all owners, buyers and tenants of the action taken. If an employing broker,
release all principals from any listings, management agreements, or other contractual
obligations which require a license.

If an employing broker, ensure that all entrusted funds have been properly accounted
for and that all closings are properly completed.

Commissions or fees may be received by licensees only for transactions where the
commission or fee was earned prior to the suspension, revocation, expiration or transfer
to inactive status.

Supervising Broker — Confidential Information

A designated broker shall be permitted to reveal to a supervising broker, and a supervising
broker shall be permitted to receive, confidential information as authorized by the informed
consent of the party the designated broker is assisting or working with, without changing or
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extending the designated brokerage relationship beyond the designated broker. A supervising
broker, for the purposes of this rule, is a broker performing the responsibilities set forth in
Rules E-30, 31, and 32. Confidential information includes the information referenced in
Sections 12-61-804 (2), 805 (2) and 807 (3), C.R.S.

Affiliated Business Arrangements

A

This rule concerns creation and conduct of an “affiliated business arrangement” as
defined in Section 12-61-113.2(1)(a). This rule governs real estate licensees and is not
intended to extend the regulatory authority of the Commission or the Division to any
person other than real estate licensees.

A “provider of settlement services” for purposes of Section 12-61-113.2, et seq.,
includes but is not limited to brokers acting as agents or transaction brokers, real estate
brokerage firms, and employing brokers.

A licensee or employing broker of a licensee shall disclose the existence of an affiliated
business arrangement pursuant to Section 12-61-113.2(2)(b) by disclosing the
affiliation to the party they are referring, either seller, buyer or both, by using and
having that party sign the Affiliated Business Arrangement Disclosure Statement
promulgated by HUD pursuant to the Real Estate Settlement Procedures Act. The
disclosure shall be made prior to, but no later than, the referral of settlement services
business.

A copy of the signed disclosure shall be retained in the file and a copy given to the
referred party.

Sham affiliated business arrangements are prohibited.

1. In considering whether a real estate broker is a legitimate affiliated business
arrangement or a “sham” affiliated business arrangement, the factors the
Commission will consider include the following:

a. Whether the real estate broker operates in a manner that evidences a good faith
effort to conform to applicable real estate laws;

b. Whether the title entity maintains a separate and distinct, verifiable physical
location. In the event the real estate broker shares office space with another
settlement service provider, the Commission may consider the factors set forth
in paragraph F5 of Rule E22, inclusive, in determining compliance with this
provision.

c. Whether the employees of the real estate broker are shared with other
settlement service providers within the affiliated business arrangement. In
determining whether an individual is an employee of the real estate broker, the
Commission may consider the following factors:

i.  Whether the real estate broker issues or causes to be issued an annual
Internal Revenue Service Form W-2 to the employee;

ii. Whether the employee is subject to the real estate broker’s supervision and
control;

iii. Whether the employee devotes fixed periods of time exclusively to the
business of the real estate broker or whether the employee is compensated
on a fluctuating per hour basis or per transaction basis;

iv. Whether the employee is physically located in the office of the real estate
broker.

d. Whether the real estate broker performs core title services, by and through its
employees. In accordance with the HUD Statement of Policy 1996-4 the real
estate broker shall not collect premiums for services not actually performed.

2-36



E-48.

E-49.

2.

e.

Chapter 2: Commission Rules and Regulations

What, if any, the settlement services the real estate broker has contracted to
other sources.

In addition to the above factors, the Commission will consider the guidelines set
forth in the HUD statement of Policy 1996-2, Sham Controlled Business
Arrangements (commonly referred to as the “HUD 10-Step Sham Test”) and that
statement is incorporated by reference. A copy of this document is available for
public inspection at the office of the Division of Real Estate, 1560 Broadway, Ste.
925, Denver, CO, 80202, weekdays between 8 a.m. and 5 p.m.; excluding state
observed holidays. The Commission may also consider any other relevant facts and
circumstances relating to the above factors and to those elements set forth in the
10-Step Sham Test.

The disclosures to the Commission required by Section 12-61-113.2 (3) and (4)
shall be made in a form or manner required by the Commission and shall be:

a.

At the time of a new application for active licensure or at the time of activation
of an inactive license, the licensee shall disclose to the Commission the names
of all affiliated business arrangements to which the licensee is a party. The
written disclosure shall include the physical location of the affiliated business.

Upon the transfer of an active license to another brokerage firm, the active
licensee shall disclose to the Commission the names of all affiliated business
arrangements to which the licensee is a party. The written disclosure shall
include the physical location of the affiliated business.

On an annual basis, each employing broker shall disclose to the Commission
the names of all affiliated business arrangements to which the employing
broker is a party. The written disclosure shall include the physical location of
the affiliated business.

Noncompliance with this rule, whether defined or reasonably implied under this rule E-
46, may result, after proper notice and hearing, in the imposition of any of the sanctions
available in the Colorado statutes pertaining to the business of real estate brokers or
other laws which include the imposition of fines and/or discipline of a license.

The following are hereby incorporated by reference as written on or before the
effective date of this rule. This rule does not include later amendments to or editions of
the incorporated material. A copy of these references may be examined at any state
publications depository library. For additional information regarding how to obtain a
copy please contact Rulemaking Coordinator, Colorado Division of Real Estate, 1560
Broadway Ste. 925, Denver, CO 80202.

1. The HUD policy statement 1996-2, which is the Policy Statement on Sham
Controlled Business Arrangements.

2. The HUD policy statement 1996-4, which is the Statement of Enforcement
Standards: Title Insurance Practices in Florida; Final Rule.

No licensee shall file a lien, a lis pendens or record a listing contract to secure the payment of
a commission or other fee associated with real estate brokerage duties in a residential
transaction. A licensee involved in a residential transaction shall not cause the title to a
property to become clouded or otherwise interfere with the transfer of title when the licensee
is not a principal in the transaction. A licensee involved in a commercial transaction, pursuant
to §38-22.5-101, may file such a lien or lis pendens.

A licensee shall make written notification to the Commission within 30 calendar days of any
of the following:

A plea of guilt, a plea of nolo contendere or a conviction of any crime identified by 12-

61-113(1)(m), C.R.S.
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A violation or aiding and abetting in the violation of the Colorado or federal fair
housing laws.

Any disciplinary action taken against a licensee in any other jurisdiction, if the
licensee’s

A suspension or revocation of a license, registration, or certification by Colorado or
another state, within the last five years, for fraud, deceit, material misrepresentation,
theft, or the breach of a fiduciary duty that denied the licensee the authorization to
practice as a mortgage broker, a real estate broker or salesperson, a real estate
appraiser, an insurance producer, an attorney, a securities broker-dealer, a securities
sales representative, an investment advisor, or an investment advisor representative.
(Effective October 30, 2008)

Commission Approved Forms

Through the adoption and promulgation of Commission Rule F, it became compulsory
for all real estate brokers licensed by the State of Colorado to use Commission approved
forms in most of their contracting. 12-61-803(4) C.R.S. grants the Colorado Real Estate
Commission statutory authority to promulgate standard forms for use by licensees.

One of the major purposes of the rule is to help to insure broker compliance with the
Colorado Supreme Court Conway-Bogue decision. (See case summary in Chapter 5) A
second purpose is to help promote uniformity in contracting to the end that the public is
better protected. The privileges granted should not be abused by the real estate broker.

Rule F. Use of Commission Approved Forms
F-1.  Permitted and Prohibited Form Modifications

(a)

(b)

(©)

(d)

(€)

()

(9)

No modifications shall be made to a Commission-approved form by a broker except as
provided in rules promulgated by the Commission and as set forth in this Rule F-1
through F-7. For purposes of Rule F-1 through F-7, the term “Commission-approved
form” means any form promulgated by the Commission; the term “broker” shall also
include brokerage firm.

A broker may add its firm name, address, telephone, e-mail, trademark or other
identifying information on a Commission-approved form.

A Dbroker may add initial lines at the bottom of a page of any Commission-approved
form.

Any deletion to the printed body of a Commission-approved form, or any “Additional
Provision” or “Addenda” which by its terms serves to amend or delete portions of the
approved language, must result from negotiations or the instruction(s) of a party to the
transaction and must be made directly on the printed body of the form by striking
through the amended or deleted portion in a legible manner that does not obscure the
deletion that has been made.

Blank spaces on a Commission-approved form may be lengthened or shortened to
accommodate the applicable data or information.

Provisions that are inserted into blank spaces must be printed in a style of type that
clearly differentiates such insertions from the style of type used for the Commission-
approved form language.

A broker may omit part or all of the following provisions of a Commission-approved
“Contract to Buy and Sell Real Estate”(even if the provision is identified by a different
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Section number), or corresponding provisions in other Commission-approved forms, if
such provisions do not apply to the transaction. In the event any provision is omitted,
the provision’s caption or heading must remain unaltered on the form followed by the
word “OMITTED”.

No s wdPE

o

10.
11.
12.
13.

14.

15

16.

17.
18.
19.
20.

21.

22,
23.
24.
25.
26.

Section 2.5 Inclusions in its entirety or any of its subsections
Section 2.6 Exclusions

Section 4.4 Seller Concessions

Section 4.5 New Loan in its entirety or any of its subsections
Section 4.6 Assumption

Section 4.7 Seller or Private Financing

Section 5 Financing Conditions and Obligations in its entirety or any of its
sections

Section 6 Appraisal Provisions in its entirety or any of its subsections

Section 7.3 Homeowners’ Association Documents in its entirety or any of its
subsections

Section 8.4 Special Taxing Districts
Section 8.5 Right of First Refusal or Contract Approval
Section 10.6 Due Diligence Documents

Section 10.7 Due Diligence Documents Conditions in its entirety or any of its
subsections

Section 10.8 Due Diligence—Environmental, ADA (CBS2, CBS3, CBS4)
Section 10.7.3 Source of Potable Water (CBS4)

Section 10.9 Existing Leases; Modification of EXxisting Leases; New Leases
(CBS3, CBS4)

[Deleted]
[Deleted]
[Deleted]

Section 10.15 Existing Leases; Modification of Existing Leases; New Leases
(CBS2)

Section 11 Tenant Estoppel Statements in its entirety or any of its subsections
(CBS2, CBS3, CBS4)

Section 15.3 Status and Transfer Letter Fees
Section 15.4 Local Transfer Tax

Section 15.6 Sales and Use Tax

Section 16.2 Rents

Section 16.3 Association Assessments

A broker may add an additional page to the “Contract to Buy and Sell Real Estate”,
“Counterproposal” and the “Agreement to Amend/Extend Contract”, following such
document, that contains the dates and deadlines information set forth in 83, arranged in
chronological date sequence.

A broker may omit part or all of the following provisions of the “Counterproposal” and
the “Agreement to Amend/Extend Contract” if such provisions do not apply to the
transaction. In the event any provision is omitted, the provision’s caption or heading
must remain unaltered on the form followed by the words “OMITTED”.
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1. Section 3 Dates and Deadlines table
2. Section 4 Purchase Price and Terms [in the Counterproposal only]

A broker may substitute the term “Landlord” for the term “Seller” and the term
“Tenant” for the term “Buyer” in the Brokerage Disclosure to Buyer form, in the
Brokerage Disclosure to Seller and Definitions of Working Relationships form when
making disclosures in a lease transaction (or use the separate Brokerage Disclosure to
Tenant form).

A broker may add signature lines and identifying labels for the parties signature on a
Commission-approved form.

A broker may modify, strike or delete such language on a Commission-approved form
as the Commission may from time to time authorize to be modified, stricken or deleted.

Additional Provisions

(a)

(b)

The “Additional Provisions” section of a Commission-approved form must contain
only those transaction-specific terms or acknowledgments that result from negotiations
or the instruction(s) of the party(ies) to the transaction.

A broker who is not a principal party to the contract may not insert personal provisions,
personal disclaimers or exculpatory language in favor of the broker in the “Additional
Provisions” section of a Commission-approved form.

Addenda

(a)

(b)

(©)

(d)

(€)

If a broker originates or initiates the use of a preprinted or prepared addendum that
modifies or adds to the terms of a Commission-approved contract form which does not
result from the negotiations of the parties, such addendum must be prepared by:

(1) an attorney representing the broker or brokerage firm; or
(2) aprincipal party to the transaction; or
(3) an attorney representing a principal party.

An addendum permitted by this Rule F- 3 (a), shall not be included within the body of,
or in the “Additional Provisions” section of, a Commission-approved form.

A broker who is not a principal party to the contract may not insert personal provisions,
personal disclaimers or exculpatory language in favor of the broker in an addendum.

If an addendum is prepared by a broker’s attorney, the following disclosure must
appear on the first page of the addendum in the same sized type as the size of type used
in the addendum: “This addendum has not been approved by the Colorado Real Estate
Commission. It was prepared by (insert licensed name of broker or brokerage firm’s)
legal counsel.”

If an addendum to a listing, tenant or right to buy contract, is prepared by a broker or
brokerage firm, the following disclosure must appear on the first page of the addendum
in the same sized type as the size of type used in the addendum:

“This addendum has not been approved by the Colorado Real Estate
Commission. It was prepared by (insert licensed name of broker or brokerage
firm).”

Prohibited Provisions

No contract provision, including modifications permitted by Rules F-1 through F-3, shall
relieve a broker from compliance with the real estate license law, section 12-61-101, et. seq.,
or the Rules of the Commission.
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Pursuant to Rule E-12, when a written agreement contains a provision entitling the broker to
a commission on a sale or purchase made after the expiration of the agreement, such
provision must refer only to those persons or properties with whom or on which the broker
negotiated during the term of the agreement, and whose names or addresses, were submitted
in writing to the seller or buyer during the term of the agreement, including any extension
thereof.

F-5. Explanation of Permitted Modifications

The broker shall explain all permitted modifications, deletions, omissions, insertions,
additional provisions and addenda to the principal party and must recommend that the parties
obtain expert advice as to the material matters that are beyond the expertise of the broker.

F-6. Commission-Approved Form Reproduction

(@ Commission-approved forms used by a broker, including permitted modification made
by a broker, shall be legible.

(b) Brokers generating Commission-approved forms through the use of a computer shall
ensure that a security software program is utilized that prevents inadvertent change or
prohibited modification of Commission-approved forms by the broker or other
computer user.

F-7.  Commission Approved Forms

Ed. Note: The most current version of approved forms can be found on the Division of Real Estate website
at: www.dora.state.co.us/real-estate/contracts/contracts2012.htm.

Real estate brokers are required to use Commission-approved forms as appropriate to a transaction or
circumstance to which a relevant form is applicable. Commission-approved forms are posted on the
Division of Real Estate’s website. Effective June 2009, the Commission will no longer post forms in
the Code of Colorado Regulations. The Commission hereby withdraws all forms from the Code of
Colorado Regulations. In instances when the Commission has not developed an approved form within
the purview of this rule, and other forms are used, they are not governed by Rule F. Other forms used
by a broker shall not be prepared by a broker, unless otherwise permitted by law.

To obtain the forms promulgated by the real estate commission that are within the purview of Rule F,
visit the Division of Real Estate website at: http://www.dora.state.co.us/real-estate/broker
licensing.htm or the Division of Real Estate’s offices at 1560 Broadway, Suite 925, Denver, Colorado
80202.

Rule G. Brokers Acting Under 12-61-101(2)(J) C.R.S. (Rental Referrals)
G-1. Repealed (1-6-00)
G-2.  Receipt for advance fees
Pursuant to 12-61-113(1.5) C.R.S., every person licensed acting under 12-61-101(2)(j) C.R.S.
shall give a prospective tenant a contract or receipt. At the time of acceptance of an advance

fee from a prospective tenant, a broker shall provide the prospective tenant with a written
contract or receipt which shall include at least the following:

(@) Name, business address and telephone number of the brokerage company.
(b) Acknowledgment of receipt of advance fee.

(c) A description of the services to be performed by the broker, including significant
conditions, restrictions and limitations where applicable, and hours of operation.
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The prospective tenant’s specifications for the rental property, including but not limited
to:

(1) Type of structure, e.g., detached single family, apartment, duplex, condominium,
mobile home, et cetera.

(2) Location by commonly accepted residential area name, by designation of
boundary streets and municipality or in any other manner affording a reasonable
means of identifying acceptable locations.

(3) Furnished or unfurnished.

(4) Number of bedrooms.

(5) Earliest occupancy date desired.

(6) Maximum acceptable monthly rental.
(7) Pets.

(8) Garage, carport or off-street parking.
Contract expiration date.

Date of execution.

Signatures of the prospective tenant, the broker, and if negotiated by a licensee in the
employ of a broker, then the employed licensee shall sign on behalf of the employing
broker.

The address and the phone number of the Real Estate Commission in prominent letters.

A statement that the regulation of rental location services is under the jurisdiction of
the Real Estate Commission.

Recital in bold face and capitals that:

IF THE INFORMATION CONCERNING RENTAL FURNISHED BY THE
BROKER IS SHOWN TO BE NOT CURRENT OR ACCURATE IN REGARD
TO THE TYPE OF RENTAL DESIRED, THE FULL FEE SHALL BE REPAID
OR REFUNDED TO THE PROSPECTIVE TENANT UPON WRITTEN
DEMAND. CURRENT RENTALS HAVE BEEN VERIFIED AS TO
AVAILABILITY WITHIN THE PAST FOUR BUSINESS DAYS.

Broker must retain copy of referral lists given in person

Whenever the prospective tenant visits the broker’s office, a list of all addresses given to the
prospective tenant shall be prepared in duplicate. A copy shall be given to the prospective
tenant and the original shall be retained by the broker for a period of 90 days and either
affixed to the client’s contract or receipt or be placed in the client’s file if a separate file is
kept. The list shall clearly indicate the following:

(a)
(b)

(©)
(d)
(€)
()

(9)
(h)

The date the addresses were furnished to the prospective tenant.

The type of unit, e.g., detached single-family residence, apartment, duplex, condo-
minium, mobile home, etc.

Whether the unit is furnished or unfurnished.
The date when the unit will be available for occupancy.
The date when the unit was most recently entered on the agency’s listing records.

The date when the housing accommodation was last verified by the agency to be
available for rent.

The address and municipality of the housing accommodation.

The name and address of the property owner or their authorized agent and the
telephone number, if available.
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(i)  The monthly rent required by the landlord.
(i)  The number of bedrooms and total number of rooms.

(K)  Whether a written lease is required and, if so, the minimum lease term required by the
landlord.

() Any lawful restrictions as to pets, children, furnishings, occupants or activities imposed
by the landlord.

Repealed effective 1-1-97
Broker must retain copy of referral lists given by phone

Where addresses are furnished to the prospective tenant by telephone or any other manner not
requiring the prospective tenant’s presence at the broker’s office, the addresses shall be noted
on the broker’s copy of the list. The list shall indicate by which broker or employee of the
broker the addresses were furnished and the broker’s copy shall be retained for a period of
one year.

Advertising

Each broker engaged in locating or assisting in locating rental properties for an advance fee
shall abide by the following regulations regarding advertising practices:

(@) Licensee shall make written registries, posted in a conspicuous place or otherwise
disclosed to fee payers, of all advertisements or other publications published or caused
to be published by the broker, together with address of each property advertised, the
name of the party who offered the property for rent and his or her telephone, if any.

(b) No property shall be advertised which has not been verified for availability four
business days or less before said advertisement shall be printed.

(c) Each property advertised for rent or lease through the use of any media form shall be
assigned a code (and one code only) in accordance with a uniform coding system
adopted by the broker, which code shall also appear in any media advertising placed by
said broker. Coding of municipalities shall be included within the uniform system so as
to be accurately reflected in media advertising.

(d) A copy of all advertising submitted to any media group for publication (including
television, radio, newspaper and mimeographed sheets), together with the name of the
person submitting the same, shall be maintained by a broker for a period of one year
after publication.

(e) No licensee acting under 12-61-101(2)(j) C.R.S. shall advertise or furnish a prospective
tenant with the address of a prospective rental unless such licensee has received
specific authorization to list said property from the owner or owner’s authorized agent.
Specific authorization may be by writing, signed by the owner or owner’s agent, or
orally, if the broker notes the name of the owner or owner’s agent, the date of
authorization, and the telephone number of the person so authorizing.

Grounds for finding unworthiness or incompetence
Pursuant to 12-61-113(l)(n) C.R.S., a licensee acting under 12-16-101(2)(j) C.R.S. shall be
considered unworthy or incompetent in the conduct of their business where:
(@) The licensee violates Rule G-6.
(b)  With particular respect to media advertising:
(1) The property is not actually located in the area represented.

(2) The rental price shown is less than that asked by the owner of the available
property.
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(3) The property is non-existent or cannot be verified as currently for rent by the
licensee.

(4) The specifics of the property advertised differ materially from the property as it
exists.

(5) A property is advertised in such a way or under such a heading as to indicate the
property is of a different type than it actually is. The word “type” refers to such
designations as: single family detached residence, duplex, apartment, condomi-
nium, townhouse, or mobile home.

(c) The licensee fails or refuses to abide by the terms of the contract or receipt between
himself and a prospective purchaser.

(d) The broker fails or refuses to refund money pursuant to the terms of the contract or
receipt.

(e) The broker has failed to keep accurate records as specified in these rules or has failed
to retain said records for the prescribed time periods.

Rule H. Repealed

Rule I. Declaratory Orders
Any person may petition for an order

Any person may petition the Commission for a declaratory order to terminate controversies or
to remove uncertainties as to the applicability to the petitioner of any statutory provision or of
any rule or order of the Commission.

Commission determines whether to rule

The Commission will determine, in its discretion and without prior notice to the petitioner,
whether to rule upon any such petition. If the Commission determines it will not rule upon
such a petition, the Commission shall issue its written order disposing of the same, stating
therein its reasons for such action. A copy of such order shall forthwith be transmitted to the
petitioner.

Commission considerations

In determining whether to rule upon a petition filed pursuant to this rule, the Commission will
consider the following matters, among others:

(@) whether a ruling on the petition will terminate a controversy or remove uncertainties as
to the applicability to petitioner of any statutory provision or rule or order of the
Commission;

(b) whether the petition involves any subject, question or issue which is the subject of
formal or informal matter or investigation currently pending before the Commission or
a court involving one or more of the petitioners which will terminate the controversy or
remove the uncertainties as to the applicability to the petitioner of any statutory
provision or of any rule or order of the Commission, which matter or investigation shall
be specified by the Commission;

(c) whether the petition involves any subject, question or issue which is the subject of a
formal matter or investigation currently pending before the Commission or a court but
not involving any petitioner which will terminate the controversy or remove the
uncertainties as to the applicability to the petitioner of any statutory provision of any
rule or order of the Commission, which matter or investigation shall be specified by the
Commission and in which petitioner may intervene;
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(d) whether the petition seeks a ruling on a moot or hypothetical question and will result in
merely an advisory ruling or opinion;

(e) whether the petitioner has some other adequate legal remedy, other than an action for
declaratory relief pursuant to Rule 57, Colo. R. Civ. P., which will terminate the
controversy or remove any uncertainty as to the applicability to the petitioner of the
statute, rule or order in question.

Petition contents

Any petition filed pursuant to this rule shall set forth the following:

(@) the name and address of the petitioner and whether the petitioner is licensed pursuant to
12-61-101 C.R.S., et seq.

(b) the statute, rule or order to which the petition relates;

(c) a concise statement of all the facts necessary to show the nature of the controversy or
uncertainty and the manner in which the statute, rule or order in question applies or
potentially applies to the petitioner.

Procedures if the Commission will rule

If the Commission determines that it will rule on the petition the following procedures shall

apply:

() The Commission may rule upon the petition based solely upon the facts presented in
the petition. In such a case:

(1) any ruling of the Commission will apply only to the extent of the facts presented
in the petition and any amendment to the petition;

(2) the Commission may order the petitioner to file a written brief, memorandum or
statement of opposition;

(3) the Commission may set the petition, upon due notice to petitioner, for a non-
evidentiary hearing;

(4) the Commission may dispose of the petition on the sole basis of the matters set
forth in the petition;

(5) the Commission may request the petitioner to submit additional facts in writing.
In such event, such additional facts will be considered as an amendment to the
petition;

(6) the Commission may take administrative notice of facts pursuant to the
Administrative Procedure Act 24-4-105(8) C.R.S. and utilize its experience,
technical competence and specialized knowledge in the disposition of the
petition;

(7) if the Commission rules upon the petition without a hearing, it shall issue its
written order, stating herein its basis for the order. A copy of such order shall
forthwith be transmitted to the petitioner.

(b) The Commission may, in its discretion, set the petition for hearing, upon due notice to
the petitioner, for the purpose of obtaining additional facts or information or to
determine the truth of any fact set forth in the petition or to hear oral argument on the
petition. Notice to the petitioner setting such hearing shall set forth, to the extent
known, the factual or other matters into which the Commission intends to inquire. For
the purpose of such a hearing, to the extent necessary, the petitioner shall have the
burden of providing all of the facts stated in the petition, all of the facts necessary to
show the nature of the controversy or uncertainty and the manner in which the statute,
rule or order in question applies or potentially applies to petitioner and any other facts
the petitioner desires the Commission to consider.
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I-6. Parties to proceedings

The parties to any proceeding pursuant to this rule shall be the Commission and the
petitioner. Any other person may seek leave of the Commission to intervene in such a
proceeding, and leave to intervene will be granted at the sole discretion of the Commission. A
petition to intervene shall set forth the same matters as required by section 4 of this rule. Any
reference to a “petitioner” in this rule also refers to any person who has been granted leave to
intervene by the Commission.

I-7. Orders subject to judicial review

Any declaratory order or other order disposing of a petition pursuant to this rule shall
constitute agency action subject to judicial review pursuant to 24-4-106 C.R.S.

Rule J. Repealed

Rule K. Exceptions and Commission Review of Initial Decisions

K-1.  Written Form, Service and Filing Requirements

1.

All Designations of Record, Requests, Exceptions and Responsive Pleadings
(“Pleadings™) must be in written form, mailed with a certificate of mailing to the
Commission.

All Pleadings must be filed with the Commission by 5:00 p.m. on the date the filing is
due. These rules do not provide for any additional time for service by mail. Filing is in
receipt of a pleading by the Commission.

Any Pleadings must be served on the opposing party by mail or by hand delivery on the
date which the Pleading is filed with the Commission.

All Pleadings must be filed with the Commission and not with the Office of
Administrative Courts. Any Designations of Record, Requests, Exceptions or
Responsive Pleadings filed in error with the Office of Administrative Courts will not be
considered. The Commission’s address is:

Colorado Real Estate Commission
1560 Broadway, Suite 925
Denver, CO 80202

K-2.  Authority to review

1.

The Commission hereby preserves the Commission’s option to initiate a review of an
initial decision on its own motion pursuant to § 24-4-105(14)(a)(I1) and (b)(lI1), C.R.S.
outside of the thirty day period after service of the initial decision upon the parties
without requiring a vote for each case.

This option to review shall apply regardless of whether a party files exceptions to the
initial decision.

K-3.  Designation of record and transcripts

1.

Any party seeking to reverse or modify the initial decision of the administrative law
judge shall file with the Commission a designation of the relevant parts of the record
for review (“Designation of Record”). Designations of Record must be filed with the
Commission within twenty days of the date on which the Commission mails the initial
decision to the parties’ address of record with the Commission.

Even if no party files a Designation of Record, the record shall include the following:
a.  All pleadings;
2-46



Q@ - ® 0o o0 T

Chapter 2: Commission Rules and Regulations

All applications presented or considered during the hearing;

All documentary or other exhibits admitted into evidence;

All documentary or other exhibits presented or considered during the hearing;
All matters officially noticed;

Any findings of fact and conclusions of law proposed by any party; and

Any written brief filed.

3. Transcripts: Transcripts will not be deemed part of a Designation of Record unless
specifically identified and ordered. Should a party wish to designate a transcript or
portion thereof, the following procedures will apply:

a.

The Designation of Record must identify with specificity the transcript or portion
thereof to be transcribed. For example, a party may designate the entire
transcript, or may identify witness(es) whose testimony is to be transcribed, the
legal ruling or argument to be transcribed, or other information necessary to
identify a portion of the transcript.

Any party who includes a transcript or a portion thereof as part of the
Designation of Record must order the transcript or relevant portions by the date
on which the Designation of Record must be filed (within twenty days of the date
on which the Commission mails the initial decision to the parties).

When ordering the transcript, the party shall request a court reporter or
transcribing service to prepare the transcript within thirty days. The party shall
timely pay the necessary fees to obtain and file with the Commission an original
transcription and one copy within thirty days.

The party ordering the transcript shall direct the court report or transcribing
service to complete and file with the Commission the transcript and one copy of
the transcript within thirty days.

If a party designates a portion of the transcript, the opposing party may also file a
Supplemental Designation of Record, in which the opposing party may designate
additional portions of the transcript. This Supplemental Designation of Record
must be filed with the Commission and served on the other party within ten days
after the date on which the original Designation of Record was due.

An opposing party filing a Supplemental Designation of Record must order and
pay for such transcripts or portions thereof within the deadlines set forth above.
An opposing party must also cause the court reporter to complete and file with
the Commission the transcript and one copy of the transcript within thirty days.

Transcripts that are ordered and not filed with the Commission in a timely
manner by the reporter or the transcription service due to non-payment,
insufficient payment or failure to direct as set forth above will not be considered
by the Commission.

K-4.  Filing of Exceptions and Responsive Pleadings

1. Any party wishing to file exceptions shall adhere to the following timelines:

a.

If no transcripts are ordered, exceptions are due within thirty days from the date
on which the Commission mails the initial decision to the parties. Both parties’
exceptions are due on the same date.

If transcripts are ordered by either party, the following procedure shall apply.
Upon receipt of transcripts identified in all Designations of Record, the
Commission shall mail notification to the parties stating that the transcripts have
been received by the Commission. Exceptions are due within thirty days from the
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date on which such notification is mailed. Both parties’ exceptions are due on the
same date.

Either party may file a responsive pleading to the other party’s exceptions. All
responsive pleadings shall be filed within ten days of the date on which the exceptions
were filed with the Commission. No other pleadings will be considered except for good
cause shown.

The Commission may in its sole discretion grant an extension of time to file exceptions
or responsive pleadings, or may delegate the discretion to grant such an extension of
time to the Commission’s designee.

K-5.  Request for Oral Argument

1.

All requests for oral argument must be in writing and filed by the deadline for
responsive pleadings.

It is within the sole discretion of the Commission to grant or deny a request for oral
argument. If oral argument is granted, both parties shall have the opportunity to
participate.

Each side shall be permitted ten minutes of oral argument unless such time is extended
by the Commission or its designee.
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CP-1 Commission Policy on Homebuilder’s Exemption from Licensing

Corporations that build structures on land they own may sell the land and building together without
licensing, provided that the sales are made by corporate officers or regularly salaried employees. The land and
building must be sold as a unit and the building must not have been previously occupied. This exemption is
usually referred to as the homebuilder’s exemption. Since employees who sell must be regularly salaried
employees, the question often arises as to what a regular salary is. This is the position of the Commission: 12-
61-101(2)(b)(X) C.R.S., among other requirements, requires that a corporation use “regular salaried
employees” to sell or negotiate the sale of real property.

It is the position of the Commission that the phrase, “regular salaried employees” means that:

1. The salary must be an actual and stated amount and must not be a draw or advance against future
commissions.

2. The salary must be regularly paid (i.e., weekly, monthly, etc.).

3. Although the amount of salary may vary, an employee must be paid at least the prevailing federal
minimum wage.

4. The corporation should deduct amounts for state and federal withholding taxes, FICA taxes, and other
commonly deductible expenses, which the corporation would employ with respect to other employees.

Payment of a commission, in addition to a regular salary, will not invalidate the exemption if the above
guidelines are met.

CP-2 Commission Position on Referral Fees and Advertising Services

(Revised Position 11/08)

Section 12-61-113(1)(j) of the license law forbids a broker from paying a commission or valuable
consideration, for performing brokerage functions, to any person who is not licensed as a real estate broker.

Pursuant to Colorado case law “negotiating” means “the act of bringing two parties together for the
purpose of consummating a real estate transaction” Brakhage vs. Georgetown Associates, Inc., 523 P 2d 145
(1974). Therefore, any unlicensed person who directly or indirectly brings a buyer and seller together, is
negotiating and would need a broker’s license in order to be compensated. This includes, but is not limited to,
such activities as referring potential time-share purchasers to a developer or referring potential purchasers to a
homebuilder.

Payment for general promotion of a real estate business is not prohibited. Contracting with newspapers,
catalog companies of general circulation or with institutional advertisers such as radio, television or any other
media, is not prohibited provided the activity does not otherwise constitute offering, negotiating, listing,
selling, or leasing real estate as defined in 12-61-101(2). Payment based on the successful sale or lease of real
estate does not in itself constitute brokering as so defined. However, in the past, the Commission has
determined that many so-called advertising services actually involved brokering activities. The method of
payment is often an important factor in determining whether the activity requires a license.

Payment for providing a name to a licensed broker is not specifically addressed in the license law.
However, it would be illegal to pay such a fee to anyone performing acts that require a license (i.e.,
negotiating, listing, and contracting). Care should be taken. At best, the unlicensed referrer can have no active
involvement in the transaction beyond merely giving to a licensee the name of a prospective buyer, seller or
tenant.

If the payment is simply for the referral of a name to a licensee, with no further activity on the part of the
referrer, and the referrer is not a provider of a settlement service, the Commission will not consider it to be a
violation of the license law. Complaints and inquiries are dealt with on a case-by-case basis.

Section 8 of RESPA prohibits kickbacks and unearned fees. No person shall give and no person shall
accept any fee, kickback, or thing of value pursuant to any agreement or understanding, oral or otherwise, that
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business incident to or a part of a real estate settlement service involving a federally related mortgage loan
shall be referred to any person.

The Commission has received a number of inquiries from licensees regarding its position on referral fees
as related to the RESPA position prohibiting certain types of payments. All licensees must comply with
RESPA statute and regulations regarding payment of referral fees. A payment pursuant to a cooperative
brokerage and referral arrangements or agreements between real estate brokers is acceptable when all parties
are acting in a real estate brokerage capacity. The referral fee is therefore earned compensation for the
performance of brokerage duties.

CP-3 Position Statement Concerning Commission Rule E-13

Commission Rule E-13, commonly referred to as the *“sign-crossing” rule, states as follows:

“A real estate licensee shall not negotiate a sale, exchange, lease or listing contract of real property
directly with an owner for compensation from such owner if such licensee knows that such owner has a
written unexpired contract in connection with such property which grants to another licensee an exclusive
right to sell or lease or which grants an exclusive agency right to sell or lease. However, when a licensee is
contacted by an owner regarding the sale, exchange, lease or listing of property that is exclusively listed with
another broker, and the licensee has not initiated the discussion, the licensee may negotiate the terms upon
which the licensee might take a future listing or, alternatively, may take a listing to become effective upon
expiration of any existing exclusive listing.”

The Commission’s intent in promulgating Rule E-13 was (1) to prevent brokers from interfering with
existing listing contracts to the detriment of the owner and (2) to protect the owner from possible claims that
two commissions are owed.

Many owners are extremely dependent on the expertise of the licensee. They may sincerely believe an
existing listing contract is not in effect when, in fact, it is. The burden of inquiry is on the licensee.

Earlier versions of E-13 had been criticized for being too restrictive. The current rule still provides that
licensees shall not negotiate directly with an owner if they know that the owner has a written unexpired
Exclusive Right to Sell or Lease. However, the licensee is now allowed to negotiate the terms for a future
listing or take a listing effective upon expiration of a current listing so long as the licensee is first contacted by
the owner.

This recognizes the fact that an owner with property currently listed may initiate the negotiations
concerning a future listing. In addition, the current rule recognizes that in some instances owners become
dissatisfied with the services of the broker with whom they have a listing and wish to cancel the listing. If a
knowledgeable and informed seller wishes to cancel a listing and list with another company, this cannot be
prevented. Of course, the seller runs the risk that improper cancellation of a listing contract can result in legal
consequences. Brokers should never independently advise a seller in this area. Instead, an inquiring seller
should be advised to seek legal counsel to explain the consequences of canceling an unexpired listing.

If the rule is followed closely it will provide greater opportunities for licensees to negotiate listings where
a seller does not wish to re-list with the same broker while maintaining the integrity of the principal/agent
brokerage relationship.

CP-4 Commission Position on Interest Bearing Trust Accounts

(Revised Position 8-04)
Section 12-61-113 (I)(g.5) C.R.S. permits brokers to place entrusted money in an interest bearing account.
The Commission has taken the position that in the absence of a contract signed by the proper parties to
the contrary, any interest accumulating on a trust account does not belong to the broker who is acting as

escrow agent. (This position is based upon 12-61-113(1)(q) and upon the well-established tenet of agency that
the agent may not profit personally from the agency relationship except for agreed upon compensation.)
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Contracts calling for large earnest money deposits or other payments should contain a provision
specifying which party is entitled to interest earned and under what conditions. In the absence of such a
provision, accrued interest normally belongs to the seller if the contract is consummated or if the seller is
successful in declaring a forfeiture. The entrusted money normally belongs to the purchaser if the contract
fails.

In a property management trust account, the accrued interest on that portion of rental money received that
belongs to the lessor beneficiary (landlord), would belong to the lessor beneficiary. The accrued interest on
security deposits would belong to the respective tenants unless the lessor can establish a right to the security
deposit (in the absence of a contract to the contrary).

However, in the case of the property management of mobile homes, by Colorado statute, the interest
earned on security deposits may be retained by the landlord of a mobile home park as compensation for
administering the trust account. (38-12-209(2)(b) C.R.S.)

Nothing in this position statement precludes a real estate broker from voluntarily transferring interest
earned on a trust account to a fund established for the purpose of providing affordable housing to Colorado
residents if such a fund is established.

CP-5 Commission Position on Advance Rentals and Security Deposits

Pursuant to C.R.S. 12-61-113 (1)(g.5) and Commission Rule E-l and E-16, all money belonging to others
which is received by a broker must be placed in an escrow or trust account. This applies to tenant security
deposits and advance rental deposits, including credit card receipts, held by a broker.

A broker may not deliver a security deposit to an owner unless notice is given to the tenant in the lease,
rental agreement, or in a separate written notice that the security deposit will be held by the owner. Such
notice must be given in a manner so that the tenant will know who is holding the security deposit, and shall
include either the true’ name and current mailing address of the owner or the true name and current mailing
address of a person authorized to receive legal notices on behalf of such owner, along with specific
requirements for how the tenant is to request return of the deposit.

If, after receipt by the broker, the security deposit is to be transferred to the owner or used for the owner’s
benefit, the broker, in addition to properly notifying the tenant, must secure the consent of the owner to
assume full financial responsibility for the return of any deposit which may be refundable to the tenant. The
broker shall not withhold the identity of the owner from the tenant if demand for the return of the deposit is
properly made according to the lease, rental agreement, or separate notice, and the owner has refused to return
the security deposit. The lease, rental agreement, or separate notice may also give notice that the security
deposit will be transferred upon the happening of certain events, e.g., sale of the property or the naming of a
new property manager.

Delivery of the security deposit to the owner or to anyone (including a succeeding broker/manager of the
property) without proper notice to the tenant, in addition to subjecting the broker to possible civil liability,
will constitute a violation of the license law escrow statute cited above. The licensee must retain copies of
such notices for inspection by the Commission.

Under a property management contract, the broker must transfer all escrowed money belonging to the
owner of the property at reasonable and agreed upon intervals and with proper accounting pursuant to
statutory requirements and Commission Rules E-1 and E-2. If advance rental money is held by a broker but is
subject to recall by the tenant or occupant, it must be escrowed until such time as it is earned and rightfully
transferred or credited to the owner. A broker has no claim on or right to use advance deposits which are
subject to recall by a tenant or prospective occupant. Deposits which are not subject to recall are the property
of the owner and may not be transferred to the broker’s account or used for the broker’s benefit unless
specifically authorized and agreed to by the owner in the management agreement.

If litigation concerning escrow money commences, the money may be placed with the court. The
jurisdiction of the court will, of course, supersede the statutory requirement for escrowing money belonging
to others.
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CP-6 Commission Position on Release of Earnest Money Deposits

(Revised Position 8-6-2008)

Rule E-15 states in part that: “When for any reason the owner fails, refuses, neglects or is unable to
consummate the transaction as provided for in the contract, and through no fault or neglect of the purchaser
the real estate transaction cannot be completed, . . . the deposit should be returned to the purchaser at once . . .”

The Commission will not pursue disciplinary action against a broker for refusal to disburse disputed funds
when the broker is acting in accordance with the language of the appropriate Commission-approved contract
to buy and sell. It is clear in the contract to buy and sell real estate that the broker holds the earnest money on
behalf of both buyer and seller. If there is no dispute, the broker should disburse to the appropriate party
immediately.

Some brokers unnecessarily require a signed release by both parties even when there is no disagreement.
Audits have disclosed many instances where brokers have held deposits for extended periods just because one
or both parties will not sign a release. While good judgment is always urged, releases are not a requirement of
the Real Estate Commission. In addition, where one party has given written authorization for the release of a
deposit to another, a written release by the other party is not required.

Exculpatory provisions holding the broker harmless do not belong in an agreement for the release of
earnest money and should not be used to relieve the broker from liability unrelated to earnest money.

In the case of a dispute between the parties, the broker is authorized by the contract to buy and sell to
obtain mutual written instructions (such as a release) before turning a deposit over to a party. The
Commission has approved an optional use “Earnest Money Release” form when such a written release might
help facilitate expeditious disbursement.

Unless otherwise indicated in the Commission-approved contract to buy and sell, a broker is not required
to take any action regarding the release of the earnest money deposit when there is a controversy. If the
following provisions are included in the contract, the broker may exercise three options in the event of an
earnest money dispute, if the broker is the holder of the earnest money deposit. One option is that the broker
may await any proceeding between the parties. Another option for the broker is to interplead all parties and
deposit the earnest money into a court of competent jurisdiction. If included in the contract to buy and sell,
the broker is entitled to recover court costs and reasonable attorney and legal fees. However, if this provision
is struck from the contract to buy and sell, the broker may not be entitled to recover those costs. A third
option available to the broker is to provide notice to the buyer and seller that unless the broker receives a copy
of the Summons and Complaint or Claim (between the buyer and seller) containing a case number of the
lawsuit within one hundred twenty (120) days of the broker’s notice to the parties, the broker will be
authorized to return the earnest money to the buyer.

If the broker is unable to locate the party due the refund, the broker may be required to transfer the
deposit to the Colorado State Treasurer under the provisions of the Colorado “Unclaimed Property Act”
C.R.S. 38-13-101. Notice of funds held is published in local newspapers under the “Great Colorado Payback
Program” each year. Further information and reporting forms may be obtained from that office.

CP-7 Commission Position on Closing Costs

In the past, the Commission’s position had been that real estate licensees were responsible for all costs of
closing. This position has been modified after a re-examination of the Colorado Supreme Court case of
Conway-Bogue vs. The Denver Bar Association and after the adoption of Rule E-37.

Commission Rule E-37 states:

“There is no obligation for a licensee to prepare any legal documents as part of a real estate
transaction. However, if a licensee or the licensee’s agent prepares any legal document, the
licensee or the licensee’s agent may not charge a separate fee for preparation of such documents.
A licensee shall not be responsible for fees charged for the preparation of legal documents where
they are prepared by an attorney representing the purchaser or seller. Costs of closing not related
to preparation of legal documents may be paid by the licensee or by any other person. A broker
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who closes transactions and charges separately for costs of closing not related to the preparation
of legal documents must specify the costs and obtain the written consent of the parties to be
charged.”

Based on the new rule the position is as follows:

1.

5.

Licensees are still responsible for paying the costs of legal document preparation when they are
preparing such documents for their clients. If the broker delegates this function to an agent (title
company or closing service) the broker is still responsible for bearing the cost.

Other costs associated with closings can be paid for by the licensee or any other party. The
Commission will no longer require that licensees bear these costs. Licensees are urged to use the
Closing Instructions and Earnest Money Receipt form developed by the Commission.

It is now permissible for brokers to close their own transactions and make additional charges for
providing closing services so long as the charges are not tied to legal document preparation. If a
licensee does this it must be with the consent of the parties and all charges must be specified. This
consent may be obtained through the Listing Contract, the Contract to Buy and Sell, the Closing
Instructions and Earnest Money Receipt form, or otherwise.

Licensees are not responsible for bearing the cost of legal document preparation where the documents
are prepared by an attorney representing the parties to the transaction. However, the broker should not
designate the broker’s own attorney to prepare legal documents for the parties and then charge as if
the attorney had prepared the documents on behalf of a client.

The broker must still provide accurate closing statements.

Particular note should be paid to the first sentence of the rule. While there is no legal obligation for a
broker to prepare the legal documents in a transaction the Commission strongly advises that licensees make
this clear in the Listing Contract. Many persons, purchasers and sellers alike, normally look to the broker for
the preparation of these documents. If the broker has not made it clear that the broker’s company will not
undertake the preparation of legal documents, the parties might well assume that the broker will do so at the
broker’s cost.

CP-8 Commission Position on Assignment of Contracts and Escrowed Funds

Assignments of contracts and escrowed funds usually occur when one real estate company is purchased or
taken over by another real estate company.

The following reflects the general position of the Commission concerning the assignment of contracts and
escrowed funds as it concerns the brokers.

1.

2.

All parties to a contract must be informed of assignments and all beneficiaries of escrowed funds
must be informed of any transfer of escrowed funds.

Listing contracts may not be assigned by the listing broker to another broker (without the consent of
the owner), because the listing contract is a personal contract of a type which would not be entered
into except when the owner relies on the personal skills and expertise of the broker.

The broker concerned with an executory contract is not a party principal to the contract itself and,
therefore, has no voice in its assignment. The broker signs the sales contract only as the receipting
agent.

The right of entitlement of a broker to a commission, pursuant to a contract between the broker and a
seller, is assignable. In the Commission approved form of executory contract, the agreement of the
seller in regard to a commission is placed outside the body of the contract between the purchaser and
seller.

The contract between the seller and the broker concerning commissions does not affect the contract
between the principal parties in the sale.
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6. Earnest money taken pursuant to an executory contract is money belonging to others and falls within
the purview of 12-61-113(l)(g) and (g.5), C.R.S. Earnest money being held by the broker is not
transferable to any party except to a closing agent as immediately prior to closing as is practicable.

7. The maintenance of earnest money held in escrow must be pursuant to the rules of the Commission.
The broker may, for convenience, authorize other persons to withdraw money from this escrow
account (see Commission Rule E-I(a)), but the withdrawal must be pursuant to law and Commission
rules.

8. Unless contracted to the contrary, the mechanical act of closing the transaction may be performed by
any qualified person or persons with the agreement of the principal parties to the contract.

9. The absence of the closing broker or the Broker’s agent will not relieve such broker from the broker’s
responsibilities of approving the Statement of Settlement. (See Commission Rule E-5). However, the
absence of the broker cannot impede the closing of the transaction pursuant to the executory contract.

10. If a licensed broker receipts for earnest money pursuant to an executory contract and then transfers
such earnest money to an unauthorized person, who is also a licensed broker, the licensed transferee,
(as well as the transferor), is also subject to the law and rules of the Commission in regard to money
belonging to others. Such licensed transferee is obligated to retain such money in a trust account until
the transaction is consummated, defeated, or settlement has occurred, or unless directed otherwise by
a court of law. If litigation concerning escrowed money commences, the money may be placed with
the court. The jurisdiction of the court will supersede the statutory requirements and the Commission
Rules.

11. If the seller and the buyer, who are the sole beneficiaries of the escrowed money, both agree that such
escrowed money be transferred, then settlement has occurred and the broker must transfer the money
according to the wishes of the beneficiaries. This does not defeat the broker’s right to a commission
whether by original contract with the seller or by assignment of such contract right.

CP-9 Commission Position on Record Keeping by Brokers

The Commission is often asked what documents must be kept in the broker’s files which concern a
particular transaction.

A duplicate means photocopy, carbon copy, or facsimile, or electronic copies which contain a digital or
electronic signature as defined in 24-71-101(1) C.R.S. Pursuant to Rule E-4 and E-5, a broker shall maintain a
duplicate of the original of any document (except deeds, notes and trust deeds or mortgages prepared for the
benefit of third party lenders) which was prepared by or on behalf of the licensee and pertains to the
consummation of the leasing, purchase, sale or exchange of real property in which the broker participates as a
broker. The payoff statement and new loan statement monetarily affect the settlement statements and should
be retained by the respective broker concerned. Cooperating brokers, including brokers acting as agents for
buyers in a specific real estate transaction, shall have the same requirements for retention of duplicate records
as is stated above, except that a cooperating broker who is not a party to the listing contract need not retain a
copy of the listing contract or the seller’s settlement statement. A broker is not required to obtain and retain
copies of existing public records, title commitments, loan applications, lender required disclosures or related
affirmations from independent third party closing entities after the settlement date. The broker shall retain
documents bearing a duplicate signature for the disclosures required by Commission Rule F-7. The broker
engaged by a party shall insure that the final sales agreement, settlement statement, or amendment of the
settlement, delivered at closing for that party’s tax reporting or future use, shall bear duplicate signatures as
authorized by the parties concerned.

A complete listing of the documents normally required by the Commission for sales transactions and
management activities can be found in the current edition of the Colorado Real Estate Manual, Chapter 19,
and at the website address: http://www.dora.state.co.us/real-estate.
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CP-10 Commission Position on Compensation Agreements Between Employing and
Employed Brokers

In regard to an employed broker’s claim for compensation from an employing broker, the Real Estate
Commission has no legal authority to render a monetary judgment in a money dispute nor will it arbitrate
such a matter. A broker’s failure to pay an employee does not warrant disciplinary action.

The Commission’s position is:
1. Anemployed broker is an employee of the employing broker.

2. That an employed broker may not accept a commission or valuable consideration for the sale of real
property except from his or her employing broker. (12-61-117 C.R.S.)

3. That a commission or compensation paid to the employing or independent broker for real estate
services is money belonging to such broker and is not money belonging to others as defined in 12-
61-113(1)(g) and (g.5) C.R.S.

4. That a claim by an employed licensee for money allegedly owed by an employing broker must be
decided by the civil courts on the basis of contract or “quantum merit.”

5. That an employing broker pays their licensed or unlicensed employees pursuant to an oral or written
employment contract.

Therefore, the contractual relationship between employing and employed brokers, as well as the office
policy manual, should adequately cover the compensation of employed brokers.

CP-11 Commission Position on Assignments of Broker’s Rights to a Commission

The Real Estate Commission recognizes and will enforce the statutory obligation of employed licensees
as described in (12-61-113(1), C.R.S.), and more particularly:

“12-61-113(1)(f) C.R.S. In the case of a broker registered as in the employ of another broker,
failing to place, as soon after receipt as is practicably possible, in the custody of that licensed
broker-employer any deposit money or other money or fund entrusted to the employee by any
person dealing with the employee as the representative of that licensed broker-employer.”

The Commission recognizes and will enforce the prohibition described in 12-61-117 C.R.S.:

“12-61-117 C.R.S. It is unlawful for a real estate broker registered in the commission office as in
the employ of another broker to accept a commission or valuable consideration for the
performance of any of the acts specified in this part 1 from any person except the broker’s
employer, who shall be a licensed real estate broker.”

However: If a broker is entitled to a commission pursuant to 12-61, Part 2, C.R.S., or, a broker is entitled
to a commission in a transaction and title has passed from a seller to a buyer, the broker may assign any or all
legal rights to such commission to any person including employed licensees and no disciplinary action will be
invoked against such broker for having made such an assignment.

CP-12 Commission Position on the Broker’s Payment or Rebating a Portion of an
Earned Commission
The License Law forbids a broker from paying a commission or valuable consideration for performing

brokerage functions to any person who is not licensed as a real estate broker. Thus, “referral fees” or “finder’s
fees” paid as the result of performing brokerage activities are prohibited.

The question of whether or not a broker may make payments from their earned commission to a buyer or
a seller in a particular transaction will arise because usually neither the buyer nor the seller is licensed.

However, the License Law also permits any person to sell or acquire real property on such person’s own
account.
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In a listing contract, the broker is principal party to the contract and the consideration offered is the
brokerage services. The broker may add to this consideration the payment of money to the property owner in
order to secure the listing. This is not a violation of the License Law.

Also, in a particular real estate transaction, the broker may pay a portion of commission to the unlicensed
seller. This is merely a reduction in the amount of the earned commission and does not violate the License
Law.

Payment to the unlicensed purchaser is often referred to as “rebating” and the intention to pay money to
the purchaser is sometimes advertised and promoted as a sales inducement. The payment to the purchaser in
itself is not a violation of the License Law because the broker is licensed to negotiate and the purchaser may
negotiate on their own account. However, a broker representing the seller in a transaction should take care to
insure that such payments do not conflict with fiduciary duties. For example, the “rebate” of a portion of a
commission to a purchaser to be used by the purchaser as a down payment could distort the purchaser’s
financial qualifications and ultimately harm the seller. Additionally, a purchaser who does not receive a
promised rebate of a partial commission may try to hold the seller liable for the wrongdoing of the broker on
the theory of respondent superior. The Commission recommends that brokers disclose such payments to the
seller and obtain the seller’s consent prior to acceptance of any offer to purchase.

Gratuitous gifts to a purchaser subsequent to closing and not promised or offered as an inducement to buy
would also be allowed (i.e., a door knocker or dinner). Such gifts would not require disclosure and consent
inasmuch as fiduciary duties would not be involved.

CP-13 Commission Policy on Single-Party Listings

Brokers often secure single-party listings because they have what they believe to be a good prospect for
purchase. These listings are usually only for a few days, but occasionally the broker wishes to be protected for
a longer period while the broker is negotiating with a particular prospective purchaser.

A single-party listing, when placed on a Commission approved form for an Exclusive Right to Sell or
Exclusive Agency, results in greater protection to the broker than the broker needs to have and the owner is
placed in a position which is unfair. The owner may not realize that if the owner signs a listing contract with
another broker, the owner may become liable for the payment of two commissions even though the owner has
excepted a sale to the person mentioned in a single-party listing contract.

In any and all contracting, the intent of the parties is paramount in its importance, in a listing contract, a
broker is dealing with those less informed than the broker, and the broker has a duty to disclose the true
meaning of the listing contract.

The Commission does not wish to limit any owner of the freedom to contract. However, the broker should
fully disclose to the owner the effect of the exclusive right to sell listing contract or the exclusive agency
contract.

Usually, when an owner signs an exclusive right to sell or exclusive agency agreement concerning a
single party, the owner wishes to limit the rights of the broker under the listing contract. Therefore, in the
space provided for additional provisions, one, two, or all of the following limitations should be inserted in this
space:

1. The provisions of this listing contract shall apply only in the event a sale is made to

2. The termination date shall not be extended by the “Holdover Period” of this listing contract.

3. Inthe event a sale is made by the owner or their broker to any other party than the above names, this
listing contract is void.

If an owner is misled to their disadvantage, the broker may be found guilty of endangering the public.

CP-14 Commission Position on Sale of Modular Homes by Licensees

The Commission is aware that many services rendered by licensees may or may not, in themselves,
require licensing. Such services as collection of rents on real property, subdivision development services other
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than sales, or the general management of real property not involving renting or leasing may all be performed
independently by an unlicensed person. When performed by a licensee, these services are all so integrated
with real estate brokerage that all money received in connection therewith must be held or disbursed
according to the law and rules of the Real Estate Commission.

Therefore, it is the position of the Commission that a licensee who sells land and a modular home to be
affixed to the land, to the purchaser in concurrent or an arranged or pre-arranged or packaged transaction, is
subject to the laws and rules of the Commission. Consequently, all money received concerning the integrated
transaction, including the modular home, should be processed through the broker or the employing broker
pursuant to 12-61-117, C.R.S. and 12-61-113(l)(f), C.R.S. and Commission Rules E-I and E-5.

It is also the position of the Commission that if a licensee sells to an owner of land, a modular home to be
affixed to the land, and there has been no brokerage relationship between the owners of the land and the
licensee, such licensee in such a sale will not be required to comply with the requirements of 12-61-117,
C.R.S. or 12-61-113(I)(F), C.R.S. or Commission Rules E-I and E-5.

CP-15 Commission Position on Sale of Items Other Than Real Estate

Inquiries have been made to the Commission as to the proper handling of sales, made by licensees, of
items or services other than real estate. The following is the position of the Commission:

If the item, appliance, repair, remodeling or installation is performed in conjunction with a management
contract or lease for a particular party or pursuant to an oral or written contingency in a specific executed
contract of sale of the property, the employed licensee must process any fees or commissions received from
the vendor or contractor through the employing broker. Also, disclosure must be made by the licensee to both
the buyer and the seller of the property that the licensee is compensated by the vendor or contractor.

It is also the position of the Commission that if the sale of the item, appliance, repair, remodeling or
installation is performed pursuant to a separate contract, and without reference to a specific contract of sale of
the property, then the employed licensee may receive compensation directly from the vendor, or contractor
and payment need not be made through the employing broker. However, if the sale of items or services is
made to a buyer of real property during the term of the brokerage agreement with the seller of such property,
then disclosure must be made by the licensee to both the buyer and the seller of the property that the licensee
is compensated by the vendor or contractor.

The Commission takes no position when the licensee engages in selling items or services unconnected
with real estate sales.

In any of the above situations the employed licensee may be subject to any requirements or prohibitions
imposed by the employment agreement with the employing broker.

CP-16 Commission Position on Access to Properties Offered for Sale

(Revised November 1, 2005)

The Commission approved listing agreements (LC series) include a section titled OTHER BROKERAGE
FIRMS ASSISTANCE — MULTIPLE LISTING SERVICE — MARKETING.

Provisions of this section allow the seller and listing broker to agree on whether or not to submit the
property to a multiple listing service, information exchange, and whether there are limitations on the methods
of marketing the property.

The provisions of the section also allow for discussion and the establishment of “Other Instructions”
regarding access to the property by other brokerage firms such as through a lock box, for example.

It is the position of the Commission that the access information, and adherence to the Other Instructions,
whether through lock box code or other means, is the responsibility of the listing broker. Listing brokers
should take every effort to safeguard the access information on behalf of the seller. The listing agreements
also include a section titled MAINTENANCE OF THE PROPERTY, which addresses the broker’s liability
for damage of any kind occurring to the property caused by the broker’s negligence. Brokers are advised that
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failure to safeguard the access information and adhere to the instructions of the Seller related to access by
other brokerage firms could result in a claim of negligence brought against the listing broker.

Selling brokers who obtain access information should safeguard that information at all times. At no time
should a selling broker share the access information with a third party (inspector, appraiser, buyer, etc.)
without the listing broker’s authorization. Selling brokers are reminded that pursuant to the Contract to Buy
and Sell, the Buyers indemnify the Seller against damage to the property in connection with the property
inspection provision.

CP-18 Commission Position on Payments to a Wholly Owned Employee’s Corporation

The Commission has received several inquiries concerning the payment of commissions or fees by an
employing broker to a corporation that is wholly owned by an employed licensee.

12-61-103(9) which prohibits the licensing of an employed broker as a corporation, partnership or limited
liability company and the limitations on the payment or receipt of real estate fees, as described in 12-61-
113(1)(j) and 12-61-117, are recognized by the Commission; however, it is the position of the Commission
that:

An employing broker’s payment of earned real estate fees to a corporation which is solely owned by an
employed licensee of such employing broker shall not be considered by the Commission as a violation of 12-
61-113(1)(j) or 12-61-117; however, a contract between the employing broker and such corporation or
employed licensee shall not relieve the broker of any obligation to supervise such employed licensee or any
other requirement of the licensing statute and Commission rules. It is not the intent of this position statement
that the employed licensee be relieved from personal civil responsibility for any licensed activities by
interposing the corporate form.

It must be stressed that the above position statement does not allow such corporations to be licensed under
a broker and specifically refers only to corporations which are owned solely by the employed licensee.

CP-19 Commission Position on Short Term Occupancy Agreements

The Commission has been asked for its position concerning the need for a real estate broker to escrow
funds coming into their possession involving short-term occupancies.

A short-term occupancy can be distinguished from a lease in that it is in the nature of a hotel reservation
and a license to use. Short-term occupancy agreements, if properly treated, are not considered lease
agreements. Activities relating to these agreements are exempt from the definition of real estate brokerage.
Concerns arise when a licensed real estate broker wants to engage in short term occupancy activities either
exclusively or as part of their separate brokerage practice. In some instances brokers have objected to holding
money belonging to others in their trust accounts or accounting for these funds if the activity itself is exempt.

C.R.S. 12-61-113(I)(g) subjects a licensee to disciplinary action for “Failing to account for or to remit,
within a reasonable time, any moneys coming into the licensee’s possession that belong to others, whether
acting as real estate brokers or otherwise, and failing to keep records relative to said moneys....” In addition,
the case of Seibel vs. Colorado Real Estate Commission, 533 P.2nd 1290, gives the Commission jurisdiction
over the acts of a licensed broker even where those acts would otherwise exempt the person from original
licensure.

Based on the above, it is the position of the Commission that a licensed real estate broker engaging in
short term occupancy agreements must escrow and account for funds coming into their possession which
belong to others. To hold otherwise, would be to invite further confusion and mistrust on the part of the public
in an already confusing real estate related practice. It has been the Commission’s experience that most
brokerage companies engaging in short term occupancy activities combine those activities with those
requiring a license (i.e., long term rental and lease agreements, sales). In addition, brokers continually hold
themselves out to the public as being both licensed and professional. The public does not distinguish between
an activity technically exempt from licensure and the overall business practices of a licensed real estate
broker.
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CP-20 Commission Position Statement on Personal Assistants

(Revised October 13, 2009)

The use of personal assistants has grown considerably in recent years. Personal assistants are generally
thought of as unlicensed persons performing various functions as employees (including clerical support) or
independent contractors of a real estate broker within the framework of a real estate transaction. The
Commission recognizes the growth in the utilization of such assistants. Inquiries generally fit into two
categories: (1) whether the activity performed is one which requires a license, and (2) what are the
supervisory responsibilities of the licensed broker who employs the assistant.

The license law prohibits unlicensed persons from negotiating, listing or selling real property. Therefore,
foremost to the use of personal assistants is careful restriction of their activities so as to avoid illegal
brokerage practice. Personal assistants may complete forms prepared for and as directed by licensees but
should never independently draft legal documents such as listing and sales contracts, nor should they offer
opinions, advice or interpretations. In addition, they should not distribute information on listed properties
other than that prepared by a broker.

On the other hand, they may:
1. perform clerical duties for a broker which may include the gathering of information for a listing;

2. provide access to a property and hand out preprinted, objective information, so long as no
negotiating, offering, selling or contracting is involved:

3. distribute preprinted, objective information at an open house, so long as no negotiating, offering,
selling or contracting is involved;

4. distribute information on listed properties when such information is prepared by a broker;
5. deliver paperwork to other brokers;

6. deliver paperwork to sellers or purchasers, if such paperwork has already been reviewed by a
broker;

7. deliver paperwork requiring signatures in regard to financing documents that are prepared by
lending institutions; and

8. prepare market analyses for sellers or buyers on behalf of a broker, but disclosure of the name of
the preparer must be given, and it must be submitted by the broker.

With respect to the above duties, when a personal assistant interacts with individuals outside the brokerage, it
should be promptly disclosed that the personal assistant is not a real estate broker, and the employing broker
should be identified. The employing broker should ensure that such disclosures are made not just to clients, or
potential clients, but also to other real estate brokers and industry professionals such as lenders, appraisers and
mortgage brokers.

As an example, if the brokerage showing desk assigns a personal assistant to provide property access, it
should be disclosed up front that such individual is not a real estate broker. The same policy should be utilized
when real property is advertised with the personal assistant as an initial contact.

Licensed brokers who employ personal assistants need to be especially aware of their supervisory duties
under the license law. Supervisory duties apply whether the assistant is an employee or independent
contractor.

An employing broker should have a written office policy explaining the duties, responsibilities and
limitations on the use of personal assistants. This policy should be reviewed by and explained to all
employees.

Licensees should not share commissions with unlicensed assistants. Although this may not technically be
a violation of the licensing act if the activity is not one which requires a license, the temptation to “cross over”
into the area of negotiating and other prohibited practices is greatly increased where compensation is based on
the success of the transaction.
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If brokers develop adequate policies for the use of assistants and routine procedures for monitoring their
activities, the assistant can serve as a valuable tool in the success of the transaction. As with any other activity
involving the delegation of an act to another, the freedom and convenience afforded the broker in allowing the
use of assistants carries with it certain responsibilities for that person’s actions.

CP-21 Commission Position on Office Policy Manuals

(Revised and Adopted 4-1-2003)

12-61-Part 8 C.R.S. and Commission Rules E-29, E-30, E-31 E-32, E38 and E29 set out a broker’s
supervising responsibilities. (See Rules E-29, E-30, E-31 and Rule E-32 in chapter 2 of this manual.) In order
to help brokers comply with the rules it is suggested that a policy manual contain procedures for at least the
following:

1) typical real estate transactions
a) review of contracts
b) handling of earnest money deposits, including the release thereof
C) back-up contracts
d) closings
2)  non-qualifying assumptions and owner financing
3)  guaranteed buyouts
4)  investor purchases
5) identifying brokerage relationships offered to public (required by 12-61-808 C.R.S.)

6)  procedures for designation of brokers who are to work with a seller, landlord, buyer or tenant,
individually or in teams (required by Rule E-38) (Does not apply to brokerage firms that consist
of only one licensed natural person.)

7) identify and provide adequate means and procedures for the maintenance and protection of
confidential information (required by Rule E-39)

8) licensee’s purchase and sale of property
9)  monitoring of license renewals and transfers
10) delegation of authority
11) property management
12) property listing procedures, including release of listings
13) training
a) dissemination of information
b) staff meetings
14) use of personal assistants
15) fair housing/affirmative action marketing

Brokers are encouraged to add other policies as appropriate to their practice.

In the event that one or several of these suggested topics (e.g., guaranteed buyouts) are not applicable in a
particular office, they should be addressed by stating that the office does not participate in that activity.

The Commission does not become involved in matters relating to independent contractor agreements, and
disputes over earned commissions. Office policies in these areas do not fall within the purview of
Commission rules.

(See additional discussion of office policy manuals in Chapter 19)
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CP-22 Commission Position Statement on Handling of Confidential Information in Real
Estate Brokerage

(Adopted October 1, 2003)

Prior to designated brokerage, it was common for brokers to share the motivations of a buyer or seller
during office sales meetings, for example. Under designated brokerage, the law specifically prohibits sharing
of such information. Confidential information, and the broker responsibility thereto, are defined in C.R.S. 12-
61-804 (2), 12-61-805 (2), 12-61-807 (3), and Rules E-32 and E-39. Confidential information can include, but
is not limited to, motivation of the parties.

Brokers are required to have a written office policy that identifies and provides adequate means and
procedures for the maintenance and protection of confidential information. Situations where inadvertent
disclosure of confidential information may occur, include, but are not limited to:

e sales meetings or marketing sessions,

shared fax or copy machines,

shared computer networks, printers and file directories,

in-office mail boxes,

hand written telephone messages,

phone conversations or meetings with clients,

relocation, divorce, pending foreclosure and other sensitive documents,
conversations with affiliated business providers,

production boards,

social functions

Brokers must develop office policies and procedures to address the handling of confidential information.
For example, some offices may have “locked” transaction files that include confidential information and other
offices may elect not to include confidential information in transaction files.

A designated broker is permitted to share confidential information with a supervising broker without
changing or extending the brokerage relationship beyond the designated broker. Brokers may want to consult
legal counsel regarding the necessity of securing the authorization of the party to whom the information is
confidential before the designated broker shares that confidential information with the supervising broker.
Such advice could include modifications to the listing agreement or buyer agreement that create such
authorization.

CP-23 Commission Position on Use of “Licensee Buyout Addendum”

(Revised January 17, 2006 )

Rule F-7 requires real estate licensees to use the Commission approved “Licensee Buyout Addendum to
Contract to Buy and Sell Real Estate”, when purchasing certain listed properties.

It is the Commission’s position that Rule F-7 requires use of the Buyout Addendum under the following
circumstances:

1. When a licensee enters into a contract to purchase a property concurrent with the listing of such
property.
2. When a licensee enters into a contract to purchase a property as an inducement or to facilitate the

property owner’s purchase of another property, the purchase or sale of which will generate a
commission or fee to the licensee.

3. When a licensee enters into a contract to purchase a property from an owner but continues to market
that property on behalf of the owner under an existing listing contract.

Unless one of the above situations exists, licensees are not required to use the Buyout Addendum.
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The term “licensee”, as used above, refers to the individual licensee who has personally taken a listing or
to the listing broker or brokerage entity if the buyout is to be accomplished by that broker or brokerage entity.
If the listing licensee or broker desires to acquire a listed property solely for personal use or future resale and
not as an inducement to the owner, the licensee or broker is advised to (1) clearly sever their agency or listing
relationship in writing; (2) renounce the right to any commission, fee or compensation in conjunction with
acquisition of the listed property; and, (3) advise the owner to seek other assistance, representation or legal
advice.

Future resale of a purchased property, as referred to above, means resale to a third party purchaser with
whom the licensee has not negotiated during the listing period. Resale to a person with whom a licensee has
conducted previous negotiations concerning the subject property during the listing period (often referred to as
a “pocket buyer”), would constitute a violation of 12-61-113(I)(n) in the absence of full written disclosure and
acknowledgment by the owner.

CP-24 Commission Position on Preparation of Market Analyses and Real Estate
Evaluations Used for Loan Purposes

The Colorado Real Estate Appraiser Licensing Act contains special provisions which allow licensed real
estate brokers to perform certain real estate valuation related activities without being registered, licensed or
certified as real estate appraisers. These provisions are found in Sections 12-61-702 and 12-61-718, C.R.S.

The first of these allows a broker to prepare an “estimate of value” which is not represented as an
appraisal and is not used to obtain financing. The position of the Commission is that this provision allows a
broker to prepare a market analysis for use in the real estate brokerage process and to offer their estimate as to
the value or market price of real estate for court testimony or tax purposes.

The second provision allows a broker to prepare what are termed “evaluations” in federal banking
regulations. These evaluations may be used for lending purposes. This provision is very narrow in scope--a
broker may prepare such an evaluation only for a federally regulated bank, savings and loan or credit union
with whom they have a contract. The loan amount must be below the threshold which invokes the
requirement for a true appraisal.

As the authority to prepare such estimates of value and evaluations is tied to the holding of a Colorado
real estate broker license, the Colorado Real Estate Commission has jurisdiction over the activities of brokers
engaged in such activities. The Commission will consider the conduct of licensees who prepare estimates of
value and evaluations in light of Sections 12-61-113(1)(n) and (t), which speak to unworthiness, incompetency
and dishonest dealing.

It is the position of the Commission that the mere holding of a broker license does not in itself assure the
competency necessary to prepare more complex estimates of value or evaluations. Licensees preparing
estimates of value and evaluations have a responsibility to possess training and experience commensurate
with the complexity of the assignment undertaken.

Investigations undertaken by the Commission relating to unworthiness, incompetency and dishonest
dealing will take into account the following:

e Brokers preparing estimates of value and evaluations must act independently at all times. The
estimate or evaluation must be unbiased.

e The broker preparing an estimate or evaluation must not represent themselves as an appraiser, nor
represent the work product as being an appraisal.

e The broker preparing an estimate or evaluation must at all times comply with the statutory
requirement in Sections 12-61-702 and 12-61-718, Colorado Revised Statutes, for a written notice
that they are not an appraiser. The wording and use of the written notice are specified in Chapter
15 of the Rules of the Board of Real Estate Appraisers. The required wording is:

“NOTICE: The preparer of this appraisal is not registered, licensed or certified as a real
estate appraiser by the State of Colorado”.
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e The broker must not prepare an estimate of value or evaluation of real property which requires a
level of competency beyond the level of training and experience possessed by the licensee.

CP-25 Commission Position on Recording Contracts

Over the years the Commission has received many inquiries and complaints concerning the recording of
listing contracts to protect claims for commissions. In addition, some licensees have attempted more
“creative” ways of holding up a closing, such as filing mechanics liens or notices of lis pendens, as well as
recording demand letters or purchase contracts. The end result is usually a cloud on the title and sometimes a
slander of title action.

Some states have passed statutes authorizing the filing of such liens. Colorado has not. Filings and
recordings such as these are inappropriate and will result in Commission action.

Here is a typical scenario: Broker lists a property at $125,000 for 120 days and actively markets it. No
offers come in during the first 30 days. Broker advises her seller to lower the price by $5,000 to encourage
some activity. The seller is adamant that the property is worth the list price and refuses. After another 15 days
with no offers, the seller reluctantly lowers the price. He also tells the broker that he doesn’t feel she is trying
hard enough to sell the property and he’s going to take it off the market if nothing happens.

A week later an offer for $100,000 comes in from another company, which is presented and rejected. The
seller is quite upset at the low offer and demands to be released from the listing. There is no further
communication between the parties, but the listing is never formally terminated. Three weeks later the broker
learns that the seller has entered into a contract with the same buyer for $110,000 and closing is set. The
broker is very upset and wants to protect her commission. What can she do?

1. File a mechanics lien?
ANS: No. Real estate licensees are not a protected class of lien claimant under the statute except as
provided in C.R.S. 38-22.5 (Commerical Real Estate Brokers Commission Security Act).

2. File alis pendens (notice of pending lawsuit)?
ANS: No. A lis pendens relates to a title or ownership dispute involving the land itself. The broker has no
legal interest in the real estate.

3. Record the listing contract?

ANS: No. This will usually have the effect of clouding title to the property, which in turn affects the
closing between buyer and seller. The broker should not interfere in the process of transferring title to

property.

4. Escrow the disputed commission?
ANS: Maybe. This is a touchy area. If the broker makes demand on the seller for the commission prior to
closing and states her possible rights (mediation; arbitration; civil action) the parties may agree to an

escrow pending settlement of the dispute. However, there is no legal requirement that the closing entity
escrow funds absent an agreement.

5. Commence mediation, arbitration or civil action (as appropriate).

ANS: Yes. Nothing prevents a licensee from asserting any legal claim against a principal.

A commission dispute is an emotional issue. Sometimes a licensee has put in considerable time on a
listing only to be faced with a seller who refuses to pay, attempts to renegotiate or is outright deceitful. On the
other side, the Commission has witnessed instances in which the licensee had no legitimate right to a

commission and was using superior knowledge and scare tactics to force payment. Clearly this is a time to
consult a good real estate attorney and avoid the risk of a complaint based on a hasty decision.
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CP-26 Commission Position on Auctioning

(Adopted 5-1-97)

Real estate experts predict that the next decade will see a significant increase in the sale of real estate
through auctions. For many years auctioning was associated with rural or distressed properties. However,
forecasts are for a proliferation of sales activity in both residential and commercial real estate. Sales by
auction are already occurring in the residential market in Colorado and other parts of the country.

The brokers act requires that real estate auctions be conducted by a licensed broker and defines the
activity as “. . .offering, attempting or agreeing to auction real estate, or interest therein, or improvements
affixed thereon. . .” (CRS 12-61-101(2)(VI)).

A long-standing Attorney General’s opinion allows an unlicensed auctioneer to “cry” the bid at a real
estate auction in the presence of a broker or seller. However, the control of the sale, including listing,
advertising, showing the property and writing contracts must remain with the broker or the auctioneer will be
violating the law.

Based on the statute and Attorney General’s opinion, the following guidelines are established for
unlicensed persons involved in the auction process:

1. Auctioneers should never hold themselves out as providing real estate brokerage services to the
public (e.g., listing, advertising, negotiating, contracting, legal document preparation);

Inquiries from sellers should be referred to a licensed broker or attorney;
Inquiries from buyers should be referred to the seller, listing broker or sellers attorney;
Only auctioning services should be advertised to buyers and sellers;

A potential buyer may be chauffeured to a property, so long as the property is shown by the seller or a
licensed broker;

6. Information on listed properties may be distributed when such information has been prepared by a
broker;

7. Auctioneers may “cry” the sale, but may not engage in subsequent negotiations, document drafting
and the handling of earnest money;

8. Payment should be based on auctioning services performed regardless of the success of a sale.

ok~ N

CP-27 Commission Position on the Performance of Residential Property Management
Functions

(Adopted August 1998)

Pursuant to C.R.S. 12-61-101(2)(a)&(b), the leasing and subsequent management of real estate for a fee
or compensation, is included among the activities for which a license is required. Employing brokers involved
in these activities should include provisions for the efficient, orderly conduct of this phase of business in their
office policy manual. These activities must be done in the name of the employing broker only. All monies
received from these activities shall be turned into the employing broker to be accounted for pursuant to
Commission Rule E-I.

The management contract should be in writing and outline the duties and responsibilities of both parties.
The contract should, at the very minimum, address the:

e Duration of the contract;

e Identities of the parties;

e Address of the property to be managed,;

e Fees for the manager’s services, including disclosure of any mark-ups (Commission Rule E-1
(P)(8));

e Disclosure of broker’s ownership interest in any company which will be providing maintenance
or related services;
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e Identity of the entity responsible for the holding of the security deposit, and if interest is earned
on security deposit escrow accounts, who benefits from such interest;

e Process to be followed in any subsequent transfer of owner’s monies, security deposits, keys and
documents (Commission Rule E-I6); and,

e Requirement that the owner receive regular monthly accounting of all funds received and
disbursed.

Employing brokers supervising property managers should have an awareness of and comply with the
proper procedures involved in C.R.S. 38-12-101, Security Deposits-Wrongful Withholding. (See also the
Commission Paosition on Advance Rentals and Security Deposits (CP-5) within this chapter)

When ownership of a property changes or if ownership remains the same but transfer of management
services occurs, it is recommended that the:

e Outgoing broker should maintain written verification of such change or transfer;

e Outgoing broker shall transfer pertinent documents to incoming broker as soon as practically
possible, but in any case, not to exceed ten (10) days as it relates to items “a through e” below and
not to exceed sixty (60) days as it relates to item “f” below.

e Pertinent documents shall include, but are not limited to:

(@) Copy of existing lease (d) Outstanding tenant balances
(b)  Copy of check-in con