
ztw

i

A

Z1

Y

Colorado Division of Water Resources
Annual Report
Water Division 4

2000



STATE OF COLORADO

ow
DIVISION OF WATER RESOURCES

WATER DIVISION FOUR

Office of the State Engineer
Department of Natural Resources

1540 E Niagara Bill Owens

PO Box 456 Governor

Montrose Colorado 81402 Greg E Watcher
Phone 970 2496622 Executive Director

Fax 970 2498728
Hal D Simpson PE
Stale Engineer

http waterstatecousdefaulthtm March 23 2001
Wayne I Schieldt
Division Engineer

Mr Hal Simpson State Engineer
Division of Water Resources

1313 Sherman Room 818
Denver Colorado 80203

Dear Hal

On behalf of the staff ofDivision IV we proudly submit the Annual Report for
2000

Sincere appreciation is extended to yourself your staff in Denver and Division
IV for the support and dedication provided in fulfillment of our statutory and
professional duties

Sincerely

Wayne I Schieldt
Division Engineer

WISjp



INDEX

CURRENT WATER YEAR

Accomplishments
Page

Water Administration I

PersonnelBudget 3

Hydrography 4

DamSafety 5

Groundwater 5

Records and Information 6

Special Projects 6

Court Hearings and Consultations 6

Significant Water Issues 7

Involvement With The Community 9

COMING WATER YEAR

Key Objectives 9

Influential Case Law Statutes And Projects 12

Greater Efficiency In Division 4 13

Tabular Data

Transmountain Diversions 15

Storage Summaries 16

Water Diversion Summaries 25

Water Court Activities 28

River Call 29

Office Administration Workload Measures 37



Accomplishments

Water Administration

n the annals of Gunnison and San Miguel River flows the 2000 season will go down as one of
the driest in recent history The measure for comparison for a drought year has been the 1977
season Water Commissioners who were around then remember that year vividly and this year

compared very closely In some areas conditions seemed to be even drier than in 1977

After near record precipitation last summer base flows of area rivers were very strong going into the
2000 season The snowpack during the winter remained about 70 to 80 percent of normal but the
late spring snows in April and May that are so critical to the snowpack did not happen Record heat
in May melted all but the highest snows By the end of the month the major snowmelt was over and
the flows had settled down to mid summer levels

On June 1 2000 a call was received from Greg Strong Manager ofRedlands Water and Power
Company regarding the Redlands Canal This structure is located on the Lower Gunnison River
about three miles above the confluence with the Colorado River and has a 1912 water right for 670
cfs and a 1959 water right for 80 cfs Greg subsequently submitted a written call to this office
because their flow was dropping rapidly and approaching 750 cfs The U S Fish and Wildlife
service USFWS was operating the fish ladder at the time diverting about 100 cfs around the
Redlands diversion The situation was monitored continuously for the next week Fortunately
precipitation came the release out of Crystal was increased slightly and the call was averted This
situation was particularly unusual since the first part of June is usually when the river peaks

Fortunately the reservoirs on the Grand Mesa had a 5060 carryover of storage from last fall and
were still able to fill during spring runoff By June only a few senior ditches were still running
directflow water and users started to draw reservoir water The large summer demand left some
water users without the critical fall reservoir water they needed to irrigate orchards in September and
October

The North Fork of the Gunnison usually goes on call every year but the call was earlier and longer
this year Paonia Reservoir filled but the water users in the Fire Mountain Canal needed more than
usual On August 31 the reservoir
water ran out and the canal was shut

down This closure was

four weeks earlier than normal

O GUNNISON TUNNEL OPENING
On the Upper Gunnison River the ilpl 1 n

level at Taylor Park Reservoirpeaked
I1f Q

just three feet below the spillway r

Blue Mesa Reservoir whichusually
fills on a normal year only filled to
ten feet below the spillway The
Uncompahgre Valley Water Users

y Association LJVWUA have a
106230 acrefeet first fill in Taylor
Park Reservoir that they may move Y



down to Blue Mesa Reservoir and release into the Gunnison Tunnel if needed A detailed
spreadsheet is maintained by this office to keep track ofthe various pools in Taylor Park and Blue
Mesa Reservoirs This year they used 16534 acrefeet of their storage pool Releases of second fill
in Taylor Park Reservoir added another 7300 acrefeet to the natural stream flow that would have
added to the amount the UVWUA used in Blue Mesa Reservoir In total the UVWUA needed
23834 acrefeet out of storage to satisfy the Gunnison Tunnel demands

The East River No 2 Ditch placed the East River on call from August 10 to September 1 calling for
their 271 cfs 1941 right This call has not been placed in quite some time the owner said it seemed
worse than in 1977

In the western portion ofDivision 4 the San Miguel River also experienced some administrative
problems The Highline Canal located just above Naturita at the lower end on the system usually
puts the call on the river in a normal year They have a series of water rights and as the flow
decreases the call moves from the junior to the senior rights A few small rainstorms managed to
keep the call from coming on until August 1 The call started with their 1939 right but went down
into the 1929 right There is usually enough water to satisfy the 1939 right In 1977 the flow was
lower earlier in the year but summer rains ended the drought sooner As a result of the call
numerous augmentation plans were administered most involving the release of pond water
dedicated to the plan Owners occasionally stock fish in the augmentation ponds and when the
ponds are released the fish get washed into the river

Perhaps the most difficult
administration in 2000 occurred on

the Uncompahgre River In a dry
year the UVWUA will dry up the
river at the East Canal and place the
call with their original water rights
This call includes the system of the
West MD Loutsenhizer East
Selig Garnet and Ironstone Canals
This year it occurred on June 26
which is much earlier than usual The

UVWUA has 10300 acrefeet in
Ridgway Reservoir The depth of

a

their river call depends on how long w
they think the reservoir water will
last In some years to satisfy the
UVWUA need this office only shuts off all undecreed water and curtails all other water users down
to their decreed amount The flows were so low this year that we had to start shutting water rights
down through the priority system until we reached the 1940s rights There are a number of 1941
and 1942 water rights in the Uncompahgre Valley that have not been shut off since Ridgway
Reservoir was built in 1986 It was quite a shock for these water users who felt like they had been
protected by the reservoir This call lasted until August 22 when the valley started receiving the late
summer monsoonal moisture
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On Dallas Creek a tributary of the Uncompahgre River several local calls occurred In evaluating
the supply for the Log Hill Village Subdivision it has always seemed to be a major concern for the
Ouray County Commissioners if priority 100 would be called out in a dry year After a thorough
analysis of the flows on Lower Dallas Creek from the Water Commissioner Eric Weig the flows
were found to be low enough that it would have been called out However the senior ditches below
the Loghill Pumping Station did not exercise their calling rights

PersonnelBudget II
There was very little turnover in Division 4 this year John
Jack McHugh a longtime Water Commissioner in the
Cedaredge area retired on June 2 Doug Wist was hired on
July 1 to take his place Prior to being hired Doug spent
numerous days training with Jack for the job and was fully
prepared to assume his responsibilities

Division 4 had two summer students this summer Nam Le

was hired for the months of June and July for a special
keypunching project and to assist in hydrographic work
Katie Kubin was hired for the Youth in Natural Resources

Program Both students did an excellent job and provided assistance to the office staff during the
busy summer months LuAnn Beasley has done an outstanding job over the years in supervising this
program

The 2000 Water Commissioner of the Year was

Richard Rozman District 59 Richard is a long
time resident of the Crested Butte area and

administers the Gunnison River and tributaries
k

from the Town of Gunnison upstream Over the
last decade numerous complex augmentation T
plans have been decreed in the Crested Butte area
with several new filings occurring each year
Richard administers these plans and applications
and gives public service to the people who come to
him for assistance in understanding them HeisJ s

well respected and liked in the water user
community

On January 2 2001 veteran Water Commissioner Lyman Campbell retired after 28 years of service
to the state Lyman administered District 60 the San Miguel River for that entire period Because
he grew up in that country and herded sheep across most of it when he was young he was
intimately familiar with the San Miguel Basin He also knew the people in the area the history of
water projects and much of the mining history in Telluride as well Knowledge like that is hard to
replace and he will be sorely missed Fortunately he had a period of three summers to train a
deputy Aaron Todd Aaron is an outstanding individual and looks forward to taking the reigns
from Lyman
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This office has lovingly referred
to Lyman Campbell Crandall
Howard and Jean Pierce as the

Big Three They are nearly the
same age leaving the door open
for much kidding when birthdays
come They have been such an
important part of the Division 4
staff and their retiring has been
something this office has been 5a

looking at with much
apprehension Crandall is to retire i

on March 31 2001 and Jean on
September 30 2001 Much
thought and preparation has been
dedicated to filling their positions
knowing they leave big shoes to
fill

The entire staff was extremely busy this year and it has caused a strain on the FYOOO1 operating
budget Increased fuel costs resulted in a003mile increase for leased vehicles further
compounding the problem For most of the vehicles this is roughly a 30 increase Next spring it
will be a challenge to allow personnel to do their job without imposing mileage restrictions

Hydrographv

Hydrographic records compiled in Division 4 were submitted to the Chief Hydrographer in Denver
for publication in Streamflow Data for Colorado 1999 Water Year Six records were published
three ofwhich were used in the annual diversion records These were the AB Lateral and South
Canal in Water District 41 and the Redlands Power Canal in Water District 42

Our Hydrography program proved particularly valuable during the dry summer of 2000 Jerry
Thrush and Steve Tuck made numerous measurements to assist water commissioners in

administering their streams The lower San Miguel River in District 60 Razor and Cochetopa
Creeks in District 28 Kannah Creek in District 42 and Kiser Ward and Youngs Creeks in District
40 were some ofthe drainages where these measurements were especially important

New construction this year included our assisting the United States Geological Survey USGS in
reconstructing the Dallas Creek gage The shelter and equipment were washed downstream on July
31 1999 as a result of an extremely intense thunderstorm in the Dallas Divide area As part of this
project we offered technical assistance to Ouray County in the construction of a rock drop structure
Another construction project involved assisting the Bureau of Reclamation in the replacement of a
mercury manometer on the Gunnison River gage below the Redlands Canal A new Accubar was
installed in an effort to obtain more reliable operation
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Cooperation with the USGS continued to improve They now include our lowflow measurements
in their record development This has resulted in a more accurate record taking into account their
highmeasurements for flood analysis coupled with our measurements geared toward water
administration As a result we are able to accept their record for use in developing our diversion
records

As a result ofbudget cuts the USGS was forced to place several Colorado gaging stations on a list
for potential closure The Division 4 gages on this list were the Gunnison River below the East
Portal and the Cimarron River The East Portal gage listing generated widespread public outcry due
to its location in the Black Canyon of the Gunnison National Park The USGS was able to enter
cooperative agreements with other Federal agencies in order to continue operation of these gages

Dam Safety

Resident Dam Safety Engineer Jim Norfleet performed 74 annual safety inspections in 2000 This
year four reservoir restrictions were imposed due to dam safety concerns One reservoir had the
amount of its restriction increased Water Commissioners conducted dam safety observations on 37
Class III and Class W dams They continue to provide the first line of defense to spot problems on
dams and report to the Dam Safety Engineer

The City of Grand Junction conducted outlet inspections on several of their Grand Mesa reservoirs
with a video camera This camera was developed to inspect their water and sewer systems Since it
is viewed while being taped the operator can focus on the trouble areas and look at them more
closely Needless to say this office was somewhat jealous of that equipment and hopes DWR can
get one in the future

There was a lot of construction this year mostly due to a more conscientious maintenance approach
by some wateruser groups However due to delays in processing ofpermits by USFS some were
started too late in the season to be completed and will have to fmish next summer This is very
frustrating and expensive for the owners and steps are being taken to ensure this will not happen
again

Groundwater

Well permitting in Division 4 has been greatly enhanced by doing much of the process at a local
level In 2000 this office issued 91 ofthe permits applied for in Division 4 The benefits of this
decentralization include rapid permit processing typically within two days for exempt applications
Another benefit is familiarity with the local basins and groundwater issues

LuAnn Beasley the Division 4 well technician has done a great job of processing approving and
issuing well permits for exempt domestic livestock and household useonly permits late
registrations and replacement permits Non exempt household and domestic well permits contained
under an approved plan of augmentation are also issued from this office Ground water issues have
increased in their complexity as the area continues to grow The Upper Gunnison drainage provided
the most new permit activity by a significant margin This is in large part due to the lack of large
municipal water supplies and the continuing growth of the area
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An ongoing challenge is the rapid growth in water critical areas such as the San Miguel River Basin
from Telluride to Placerville The lack of adequate augmentation sources has caused the
development community to be particularly creative in their approach to securing longterm domestic
groundwater supplies

Records and Information

Annual diversion records and reservoir reports for Water Year 2000 were completed in a timely
fashion Assistant Division Engineer Frank Kugel continues to work with lead Water
Commissioners to obtain a high level of quality in our published annual records Our program is
based upon a continual effort to 1 identify appropriate diversion structures necessary for inclusion
in the annual records 2 establish an observation schedule for the individual structures 3
implement proper diversion record coding that accurately reflects actual diversion amounts and use
in accordance with the adjudicated water right and 4 reclassify and adjust coding for those
structures no longer active

The quality of our water rights tabulation diversion records and structure information has been
improved through the cooperative efforts of our staff and the Denver IT Branch Doug Stenzel has
been particularly helpful in developing error checking programs that we have used to identify areas
for data improvement

Special Projects

Division 4 strives to take advantage of new technology to improve the efficiency and accuracy ofour
work One ofthe most effective acquisitions made this past year was the TOPO software and
additional Garmin GPS receivers Our water commissioners and well technician adapted quickly to
this package and made extensive use ofthe GPS accuracy and the digital mapping Some ofthe
benefits gained through this technology are

Accurate actual structure locations Provides information for structure location and

identification in cases where decrees are in error

Provides accurate locations even in unsurveyed areas where no section lines exist

TOPO Software automatically plots locations accurately upon download from the GPS
receiver The distance from section lines can then be measured directly from the map

Location of structure by GPS from coordinates or distances contained on water right
application

TOPO Software was used extensively in drawing subdivision maps and plotting wells on lots
using the UTM coordinates provided by the Garmin receivers

Confirms location or identifies the need for correction on application

Area Calculation function of GPS units accurately determines size of irregularly shaped
irrigated acres and ponds
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TOPO Software produces
quality maps for use with
Water Court field inspection
reports Colorado

Maps of individual
landownersproperties with
their water structures

accurately located and
identified are an appreciated
public service

Tracking log function of the
GPS units can be used to

accurately map the entire length and path of an irrigation ditch if required

The actual location of a particular portion of a stream can be mapped then downloaded into
the TOPO Software and will highlight instances where streams have been rerouted either by
nature or intentionally by the land owner since the last revision of the USGS topographical
map Significant changes could potentially require decreed location corrections

Court Hearings and Consultations for Water Right Applications

Exactly 250 court applications were filed in Division 4 this year many of which were filings for
springs and wastewater A large percentage of the Division Engineersand Assistant Division
Engineerstime is occupied in attending hearings writing consultation reports discussing the case
with applicants andor their attorneys and working the Attorney Generalsoffice They continue to
give this office excellent counsel in working with cases where legal assistance is needed Only two
Statements of Opposition were filed thereby saving legal expenses However this means that
Division 4 staff must address the issues in the consultation process for almost all of the cases

This year the Division Engineer physically attended 68 hearings and status conferences working
through issues and building a good working relationship with Referee Aaron Clay and Judge Steven
J Patrick He also attended 13 onsite hearings and 33 meetings arranged specifically to discuss
issues ofvarious cases

SIGNIFICANT WATER ISSUES

Subordination Contract

On June 1 2000 the United Sates Bureau of Reclamation made good on their promise to the water
users of the Upper Gunnison Basin They signed the Aspinall Subordination Agreement which
formalizes the subordination of60000 acrefeet of the federal governmentswater rights to the
Upper Gunnison Basin Fellow signatories to the agreement were the Colorado Water Conservation
District the Upper Gunnison River Water Conservancy District and the Colorado State Engineer
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Junior water users may develop up to
60000 acrefeet of water for use within
the Upper Gunnison River Basin
without being called out by the Aspinall
Unitswater rights The Aspinall Unit i

consists of three reservoirs on the
Gunnison River Blue Mesa Reservoir

939204 af Morrow PointReservoir
119 052 and Crystal Reservoirafl r1

30000 af The United States also
holds direct flow power rights for over
5000 cfs The agreement means that
water rights junior to the United States
1960 adjudication date will not have to
be shut down to satisfy the Aspinall
Unit

When the agreement was signed on June 1 of this year a longstanding commitment by the Untied
States was put in writing Since construction of the reservoirs in the 1960s the Aspinall Unit has
been operated in a manner that has protected the upper basin and allowed for inbasin water
development However in the 1980s a filing in water court for a project that would involve the
diversion of Gunnison basin water to the Front Range spurred efforts to formalize the United States
oral assurances Proponents of the Union Park project argued that the subordination was available
for outofbasin use as well The final Subordination Agreement assures that only inbasin uses are
able to benefit from the subordination

Now that the Subordination Contract is signed this office has been working with the USBR
CRWCD and UGRWCD to fulfill the reporting obligations required in the contract Since much of
the information comes from the diversion records the water rights data base and the Gunnison River
accounting spreadsheet it is critical to work together in this project

2000 Water Rights Abandonment

The Water Year 2000 brought with it the decennial abandonment proceedings Division 4 sent out
83 certified letters placing 155 structures on the abandonment list Thus far 18 protests to the
abandonment list have been received Since the original mailing subsequent letters were sent to five
water rights owners removing eleven structures from the abandonment list

Applications for Water Rights Changes by Upper Gunnison River Water Conservancy District

Since the filing in December of 1998 there has been no formal action by the District Board There
were several meetings in the spring of 2000 with the UGRWCDscounsel and manager AG
representatives Assistant State Engineer and the Division Engineer in an attempt to resolve issues
However there was no agreement amongst the parties The District Board may be contemplating an
amendment of their application They have been negotiating with the USBR to purchase storage
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space in Blue Mesa Reservoir and transfer some of their storage rights to the reservoir It is
anticipated they will decide early in 2001

Subordination Contract and BasinWide Consumptive Use Analysis

The Subordination Contract has a formal reporting requirement to be completed annually by the
UGRWCD Towards that end several meetings were conducted with USBR officials the
UGRWCD manager and their consultant and this office to work together in the process Much of
the information comes from diversion records water rights database and irrigated acreage data
including the 2000 updates The recently developed STATE CU Program is used for this task In
addition to the ditch diversions a small amount of the Gunnison Basin consumptive use is from
springs and seeps used for domestic and irrigation and small ponds that are not considered in the
STATE CU program A manual process is needed for these structures and this office will be
assisting the process

INVOLVEMENT WITH THE COMMUNITY

It continues to be a vital concern ofthis office to build respectful and trusting relationships with
members of the community Towards that end a concentrated effort is made to attend various
meetings and events This year the Division Engineer and Assistant Division Engineer attended
meetings of the UGRWCD CRWCD TriCounty board ofDirectors CWCB UVWUA SWWCD
in Durango USFS USBR Aspinall Operations and Taylor Park Operations These are agencies
with which a close working relationship is critical

Water Commissioners continue to provide an important public service in helping people with inner
ditch disputes Neighbor fights are common and by agreeing to meet with people on a limited basis
they often can help prevent expensive litigation The Water Commissioners are recognized as the
local water experts and can provide valuable information to people who are not familiar with
Colorado Water Law

The Division Engineer taught two waterlaw classes this year one to a group of Colorado Forest
Service personnel and another to a collection ofUnited States Forest Service employees Each was
well received and helped them to acquire a better understanding of Colorado Water Law

The Assistant Division Engineer and Division Engineer also made presentations at Board of
Directors meetings for the Uncompahgre Valley Water Users Association and TriCounty Water
Conservancy Districts These board members were interested in the accounting this office does for
the Gunnison River and Uncompahgre river systems These types of community efforts are vitally
important in fostering good working relationships with area water users

COMING YEAR KEY OBJECTIVES

Installation ofHeadgates and Flumes

The project to install hadgates and measuring flumes on all ditches in Districts 28 59 and 62 is
nearly completed Only a portion ofDistrict 28 remains Most of the orders have been complied
with and very few ditches have been curtailed as a result Ditch owners seem to understand the

9



need for accurate measuring and recording of the flows since it serves to document their usage of
the water rights and protect them from abandonment claims Water Commissioners Bonnie Irby
Richard Rozman and Carl Hurst are again to be commended for the tact and diplomacy they showed
in fostering cooperation for this endeavor

The tight administration in District 68 and 41 this year revealed the need for better headgates and
measuring flumes Letters ordering the installation ofheadgates and flumes were sent to owners in
the fall of2000 and spring of 2001 This will assure the Water Commissioners can accurately
administer future calls from the UVWUA

Selenium Task Force

The Division Engineer and Assistant Division Engineer continued their involvement with the
Selenium Task Force TF in 2000 The task force is a proactive group of Federal State County and
Local Agencies as well as local water users that want to find a solution to the selenium problem
before it is mandated by the Federal Government This year the group continued to study the
potential sources of selenium and study the historic effects of irrigation in the valley The local Soil
Conservancy District conducted extensive soil analyses The results seem to indicate that most of
the top layer of irrigated properties has had the selenium leached out and has a relatively low
concentration The TF is still looking at various crops that will uptake selenium and still have
market viability

Perhaps the most important accomplishment was the success in convincing the Colorado Water
Quality Commission to delay their designation of new selenium standards for another three years to
give the TF more time to find solutions in reducing the level of selenium in the Uncompahgre River
Valley

US Forest Service Forest Management Plan

In September 1999 the US Forest Service USFS started the revision process for the land resource
management plan for the Grand Mesa Uncompahgre and Gunnison National Forests GMUG The
process will be similar to the one conducted for the White River National Forest However that plan
ran into problems when it imposed mandatory bypass flows on all diversion structures Federal
Congressmen and Senators quickly rose up in support of the water users further complicating the
process Many believed that the USFS did not properly consider the requests of water right owners
on the USFS property

To avoid the perception that the community wasntsufficiently involved and to avoid the train
wreck that occurred in the White River planning process the GMUG officials decided to try a
different approach They formed a steering committee to collaboratively address the water issues in
a manner that would represent all interests The Division Engineer was invited to be a member of
that committee The initial meeting was held in Delta on May 19 2000

Monthly meetings were held since then and many issues have been discussed The group has hired
the facilitators Lisa Carlson of the University of Colorado at Denver and Marc Zagoras of a private
furn in Silt Colorado Many issues have been discussed including how the group will function
what will the public process will be and will the USFS officials follow the groups
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recommendations This will likely be a fouryear process and a major time commitment but it is a
unique opportunity to help guide the process This office is dedicated to assisting water users
exercise their vested rights on USFS property

SWAT 4 Team

Area agencies dealing with water administration issues formed a group called the Division 4 SWAT
Team This group was modeled after a similar group in Division 5 Dave Kanzer of the Colorado
River District was instrumental in organizing the SWAT 4 Team The first meeting was held on
May 4 2000 to deal with the major water issues in the Gunnison Basin Members of the team
included the Uncompahgre Valley Water Users Association the Upper Gunnison Water
Conservancy District the City of Grand Junction the US Bureau ofReclamation Redlands Power
Authority and the National Park Service Among the topics discussed during SWAT 4 meetings are
river operations reservoir accounting modeling issues endangered species and Federal reserved
water rights claims The group meets five or six times a year and is a valuable forum for exchanging
knowledge and developing relationships with other water agencies

PBO Process

A major concern of Gunnison Basin water users is the impact of the Endangered Species Act The
Upper Colorado River Endangered Fish Recovery Program was established on January 21 1988
The objectives of this program are to recover four endangered fish species in the Upper Colorado
River Basin while water development proceeds in compliance with state law interstate compacts
Supreme Court decrees allocating water among the states and the Endangered Species Act The
Recovery Program provides mitigation for impacts of water projects on the endangered fish species

The US Fish and Wildlife Service has issued biological opinions under the ESA and found more
than 600 water projects to be in compliance with the Act as a result of actions taken by the Recovery
Program One of those biological opinions was issued in December 1999 that covered all depletions
on the Colorado River above the Gunnison River confluence This single Programmatic Biological
Opinion PBO covered more than one million acrefeet of existing depletions and 120000 acrefeet
of new depletions

Based upon the success of the main stem Colorado PBO it was decided to pursue a PBO for the
Gunnison Basin Tom Pitts of Water Consult was the consultant selected to head the PBO effort

Under a PBO water users would still get individual biological opinions but the process would be
simplified because all existing depletions and some allowance for future depletions on Federal
projects would have been consulted on as part ofthe Section 7 review A first step in the PBO
process is to perform a demand study to define future water needs so that those needs can be
incorporated into the PBO Water users and local agencies agree that pursuing a PBO is a good
preemptive move that allows them more input into a final decision governing future water
development in the Gunnison Basin
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INFLUENTIAL CASE LAW STATUTES AND PROJECTS

Application for Water Rights of the Board of County Commissioners ofthe County of Arapahoe in
Gunnison County

In 1998 the Board of County Commissioners of the County of Arapahoe filed an appeal to the
Supreme Court of Judge BrownsApril 6 1997 decision In September 1999 the State Engineers
counsel in the Attorney GeneralsOffice Steve Sims continued this process by filing an Objectors
Brief to the Supreme Court He was one of seven who filed a brief on behalfof the objectors to the
appeal In February of 2000 Steve presented oral arguments to the Supreme Court of Colorado
Finally on November 20 2000 the Supreme Court released their decision The Supreme Court
affirmed Judge Brown on all contested points

The Supreme Court upheld the decision in regard to the can and will doctrine This doctrine
requires a conditional water right applicant to show a substantial probability that within a
reasonable time the facilities necessary to effect the appropriation can and will be completed with
diligence and that as a result waters will be applied to a beneficial use An average annual yield of
15700 acrefeet was available for appropriation They also confirmed the judgesdecision
concerning the congressional intent of the authorizing Colorado River Storage Projects Act
CRSPA language

Of special note was the affirmation of Judge Brownsdecision that recognized the 60000 acrefeet
subordination agreement for upstream depletions applies only to inbasin uses The decision also
confirmed that the USBR retains a 240000 acrefeet Marketable Pool that is available for beneficial
use by other water users including both inbasin and transbasin appropriators but contracts are
necessary for future uses

This was a major victory for the water users in the Gunnison Basin who have been opposing the
Arapahoe County proposal for nearly 20 years Although this threat is gone the threat of another
trans mountain effort always seems to loom in the distance

Determination by Jude Patrick on Application by Mount Emmons Mining Company

In case 96CW311 the Mount Emmons Mining Company filed for numerous reservoirs ponds and
intake structures on the Slate River and Carbon Creek for mining and milling purposes Judge
Steven J Patrick issued his ruling on September 1 1999 In Late 1999 the Mt Emmons Mining
Company appealed the case to the Supreme Court There was limited action in 2000 except for the
applicant preparing for the Supreme Court arguments The only involvement this office had was to
instruct the Attorney Generalsoffice to prepare a brief for the Supreme Court

The issue presented for review is whether the water court erred in determining that Mt Emmons
Mining Company needed to have a subordination contract with the US Bureau of Reclamation to
demonstrate that unappropriated water was available to complete its appropriation In the brief it
was argued that the court erred in their determination of the river conditions at the time of the filing
and the US Bureau ofReclamations60000 acrefeet subordination was in effect at the time of
filing The brief was prepared by Assistant Attorney General Linda Bassi and signed on March 6
2001
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Quantification ofUS Park Service Water Rights in Black Canyon National Monument

The year 2000 was a transitional year for this issue since no formal action was undertaken But
behind the scenes numerous things were happening Since the first presentation of the Park Service
proposal in December 1998 the Federal Family has been meeting in an effort to reconcile their
differences and operate the Gunnison River system to fit all of their needs The parties present are
the US Bureau ofReclamation US Park Service representing both the Black Canyon National
Monument and the Curecanti Recreational Unit Western Area Power Authority WAPA US Fish

Wildlife Service and Bureau of Land Management In the last two years there does not seem to
be any progress towards agreement

In the initial 1998 proposal the US Park Service opted to make their Federal Reserve Water Right of
1933 coequal with the Aspinall rights 1960 and be included within the 60000 acrefeet
subordination agreement Since then they have been pressured by environmental groups to insist on
the 1933 date In an apparent political move the Park Service hurried to file the quantification
application before the Clinton Administration left office Consequently on January 18 2001 the
Department of Justice filed case 2001CW05 in the Division 4 Water Court The approach they
described was to file the case wait for the period ofopposition to expire then petition the court for a
stay in litigation to begin the negotiation process The explanation for this process was based on
experiences in other area where they spent years negotiating a settlement filed the application only
to find a new player had entered the negotiations They then had to start the process again By filing
the application first they could bring all possible objectors to the table and negotiate The new filing
wants all unappropriated water as of March 2 1933 The base and peak flows would be based on
stream flow forecasts on May 1 of each year

GREATER EFFICIENCY IN DIVISION 4

It is a constant challenge to utilize time and resources efficiently The basic task of traveling up and
down the creek to turn headgates and read flumes hasnt changed in the last 50 years There is no
technological substitute for measuring riversstreams putting footprints on dams meeting with
people and building relationships with water users However new technology has helped us to
locate structures process data and provide information better than ever before The key is finding
the technology that will help us in our daily duties apply it to our individual circumstances get the
appropriate training and convince our people that it will help them do their job better Change is
sometimes hard to accept but it seems to be constant

This year the Division 4 staff was introduced to GPS units and TOPO software They were eager to
try this new technology and the results have been phenomenal They are using them to produce
maps with the points plotted sending them in with their water court field inspections using them to
correct actual locations of diversions measuring areas of irrigated acreage and plotting subdivision
boundaries The application ofthis will get better in the future as staff perfects their use Assistant
Division Engineer Frank Kugel is to be highly commended for his work in training and encouraging
the staff in this process Also he did extensive testing of mapping software before selecting TOPO
and provided information to the other divisions for their selection

The GIS software will continue to be important in improving efficiency in the future Once an
actual location database is built for most of the structures in Division 4 an entire set of quad maps

13



will be printed that identifies all structures This software is also necessary for refinement of
irrigated acreage Personnel will need occasional training to be fully proficient with this software
and more than one expert is needed in the office The staffwill also need bigger and faster
computers to keep up with the volume of data and software upgrades This challenges the fiscal
resources ofthe IT section to keep the upgrade process as a top priority

Lastly time management is a top priority With more and more being expected without additional
resources managing time efficiently and effectively is of utmost importance Training and
reminders are needed to stay focused Email has helped us to communicate more efficiently but it
has also created a time burden in reading all the information

Our goal is still to provide the staffwith the tools and provide training so they can apply the
equipment and technology to do their job as thoroughly and efficiently as possible

14
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2000

WATER COURT ACTIVITIES

Applications for Decrees 250

Consultations with Referee 132

Decrees Issued by Water Court 294

Dismissals 6

Complaints 0

Structures Cases

New Conditional Water Rights 80

Diligence on Conditional Rights 36

Cancellations of Conditional Rights 12

Conditional Rights Made Absolute 9

Underground Water Rights 77 32

Surface Water Rights Adjudicated 353 228

Water Storage Rights Adjudicated 116 77

Plans for Augmentation Adjudicated 12

Change of Water RightsLocation 22

Change of Water RightsUse Adjudicated 3

Instream Flow Rights Adjudicated 22

Total 533

28
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Stephen Tuck
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WATER DIVISION NO IV

2000 CALENDAR YEAR

ACTIVITY TOTALS

Professional and Technical Staff 3

Clerical Staff I

Water Commissioners FTE FullPartTime 23

2000 Decreed Surface Rights 353

Surface Rights Administered visits 31162

Storage Rights Administered visits 8019

2000 Decreed Wells 32

2000 Decreed Plans of Augmentation 12

Consultations with Referee 132

Water Court Appearances 90

Meetings with Water Users 143

Contacts to give public assistance 19486

Includes Water Commissioner Contacts
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