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I) BACKGROUND INFORMATION: NATURAL RESOURCES AND
ENVIRONMENT UNIT (Non-Legal Services to State Agencies).

Introduction to the Natural Resources and Environment Section

The Natural Resources and Environment Section currently has 37 lawyers, 9 legal
assistants, and 4 support staff. These dedicated employees protect and defend the
interests of the State and its citizens in all areas of natural resources law and
environmental law. The Section is made up of seven units that represent and advise state
agencies and boards that regulate and oversee the development, use and conservation of
Colorado’s natural resources and the quality of Colorado’s environment.

Federal and Interstate Water Unit

This Unit protects the State’s interests in the waters of interstate rivers, with respect to
both interstate water allocation and federal environmental requirements, including the
Endangered Species Act. The Unit also works with state water users to protect the state’s
interests in the timely and reasonable resolution of federal claims for water rights,
including reserved water rights and claims for instream flows.

Defense of the Colorado River Compact

This Unit provides legal counsel and representation to the Department of Natural
Resources (“DNR”), the Colorado Water Conservation Board, and the State Engineer on
issues pertaining to the Colorado River and the Colorado River Compact. The Unit’s
major tasks include researching issues relevant to potential litigation, preparing a
litigation database of the voluminous documents relevant to the Colorado River, and
assisting the State Engineer in preparing rules for any in-state curtailment of water rights
resulting from a Colorado River Compact call. These activities also prepare the State of
Colorado to fully participate in ongoing negotiations with the other Colorado River basin
states that are signatories to the Colorado River Compact. We are proposing that this
Unit be combined with the Federal and Interstate Water Unit as the work of these two
units is very interrelated and it will be more effective and efficient to have one unit.

CERCLA Litigation Unit

This Unit handles the legal work for ten seriously contaminated sites — known as

Superfund sites — most of which are being cleaned up under consent decrees by those
who contaminated them. The Unit works to recover the state’s costs for overseeing these
cleanups from the responsible parties to the greatest extent possible. Damages for injury
to natural resources (sometimes called NRDs) held by the state in trust for its citizens
have been collected from the responsible parties at several sites. The Unit assists the
state’s Natural Resource Trustees in determining how to allocate the NRDs funds to
restore or replace the injured natural resources such as ground water, wildlife habitat, and
fish populations.
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IT) PRIOR YEAR LEGISLATION

None

IIT1) HOT ISSUES

Interstate Waters

The Federal and Interstate Unit and Colorado River Unit continue to provide the
necessary highly specialized consul to state agencies and leaders. During FY 2008, the
Unit and Unit won a victory in the Colorado Supreme Court in the New Use Confined
Aquifer Rules case, assisted in successfully protecting and implementing the water rights
for the Animus-La Plata Project, began work on promulgating rules to better administer
the Republican River and Arkansas River Compacts, continued to collect and code
thousands of documents related to the Colorado River Compact and worked with State
agencies and state and federal elected officials to protect Colorado’s water and water
users.

California Gulch Natural Resources Damages Settlement

Over FY 2009, the CERCLA Litigation Unit will finalize settlement of the cleanup of
various Operable Units at the Cal Gulch site. Once engineering and institutional controls
are in place, much of the site will be eligible for delisting from the National Priorities List
of hazardous sites. The settlement will also make $10.5 million from Resurrection/
Newmont and up to $10 million from Asarco available for natural resources damages.
Natural resource projects will need to be identified for funding by a committee that
includes the State Natural Resource Trustees.

Leadville Mine Drainage Tunnel (LMDT)

This portion of the California Gulch is owned by the U.S. Bureau of Reclamation, which
operates a water treatment plant. While the LMDT is not legally part of the California
Gulch site, the Lake County Commissioners believe California Gulch site problems may
be causing a build-up of water behind the LMDT, which could suddenly release and
flood a portion of Leadville. Pursuant to recent federal and state legislation, engineering
studies and legal research is being done to determine whether California Gulch issues
contribute to the LMDT problem and if so what can be done to remedy the water build-

up.

Rocky Mountain Arsenal Resources Damages Settlement

The State settled its case against Shell Oil Company and the United States for natural
resource damages for over $34 million. These funds will be made available for natural
resources restoration projects over the next several years. The natural resources damages
Trustees, in cooperation with local entities, will solicit and select suitable projects.



Natural Resources Damages Claim at Lowry Landfill CERCLA Site

The CERCLA Litigation Unit 1s investigating and preparing for litigation against the City
and County of Denver and Waste Management, Inc. regarding-a claim for damages to
State groundwater at Lowry Landfill.

ASARCO Bankruptcy

Asarco declared bankruptcy due to environmental liabilities in August 2005. The State
filed a claim at 6 sites for approx $127 million. The largest site, California Gulch, has
been settled and has received court approval. The remaining sites are addressed in two
settlement agreements being filed as part of Asarco’s Reorganization Plan. Asarco’s
parent company is expected to challenge many of the settlement agreements. The
Hazardous Waste Unit will assist in discovery, preparation of expert and fact witnesses,
and presentation of such if necessary during the confirmation hearings in Corpus Christi,
TX. The Unit is also assisting in drafting, negotiation, and lodging of consent decree for
the sale of Asarco’s Globe Plant property to a prospective brownfield developer.

IV) WORKLOAD MEASURES

Federal and Interstate Water Unit

The primary purpose of the Federal and Interstate Water Unit is to defend the rights and
interests of the State of Colorado and its water users against claims made by federal
agencies or other States. The Unit handles all matters regarding water right claims made
by federal agencies, including federal reserved rights, as well as providing advice and
planning related to Colorado’s Compacts, interstate decrees and any other interstate
agreements relating to the water resources of the State. Attormeys within the Unit have
developed the very specific knowledge to provide legal assistance within this very
specialized area of law and policy.

The major litigation currently within the Unit involves the Rio Grande Compact, the
Arkansas Compact and the Republican River Compact. The Unit continues to provide
counsel for the ongoing disputes between Kansas and Colorado involving the Arkansas
River. The Unit provides legal advice regarding disputes under the Decree and how
Colorado’s water resources development can continue under the terms of that Decree.
Specifically, Unit attorneys are involved in drafting rules to address the potential adverse
affects of increased irrigation efficiency on Compact compliance and are involved in
several cases in the Division 2 water court with compact implications.

In the Rio Grande, Unit attorneys continue to work with the State Engineer and affected
water users to develop rules to address well impacts on surface water supplies and
Colorado’s Compact obligation. As part of that effort, Unit attorneys are defending the
State Engineer’s approval of Subdistrict No. 1 of the Rio Grande Water Conservation
District that addresses these 1ssues. Unit attorneys continue to monitor developments

8-11
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related to both the Rio Grande Compact and the Costilla Creek Compact, not only with
regards to actual water flow, but also other environmental matters that may adversely
impact Colorado’s ability to meet its compact obligations.

Unit attorneys continue to work with state leaders to address Colorado’s compliance with
the Republican River Compact, including a proposed compact compliance pipeline, while
providing counsel on disputes between Kansas and Nebraska to assure that any position
taken by either of those states does not adversely impact Colorado’s ability to meet its
compact obligations.

Finally, Unit attorneys continue to provide legal counsel to the State Engineer and the
CWCB in diverse matters with federal or interstate implications including the continuing
development of the Animas-La Plata project, resolution of federal reserved claims for the
Black Canyon of the Gunnison and the Great Sand Dunes National Park and Preserve as
well as numerous smaller water court cases throughout the State.

Continually increasing demands for scarce water, both within and without the State,
ensure that the Unit’s workload remains heavy. As the Unit attorneys take over more of
Arkansas Compact matters from outside counsel, that workload will also increase.
Downstream states will continue to covet Colorado’s compact entitlements and monitor
Colorado’s actions closely, seeking an advantage for their water users.

Colorado River Unit

The Colorado River Unit focuses on interstate issues regarding the Colorado River,
including actions by other states that may impact Colorado’s rights under the Colorado
River Compact and the Upper Basin Compact. Currently, the Unit is funded through the
CWCB, however the Department 1s requesting that this Unit be absorbed in full into the
Federal and Interstate Water Unit starting in FY10 and be funded with general fund over
the next two years.

The Unit attorneys provide counsel on the operation of the Colorado River and its storage
and other water projects under the Colorado River and Upper Colorado River Compacts.
The Unit provides legal advice on interstate negotiations, agreements, legislation and
litigation. These actions include monitoring implementation of interim surplus criteria
for the lower Colorado River basin, including California’s compliance with its 4.4 Plan,
monitoring and joining proposals or litigation that may affect operation of Glen Canyon
or Hoover Dam, assist in analyzing the effects of drought on Colorado River water
supplies and assist Department of Natural Resources in evaluating Colorado’s options to
respond to Colorado River shortages, monitoring the effects of disputes within California
on California’s 4.4 Plan, continuing to participate in talks with the Department of Interior
to finalize the Environmental Impact Statement and Record of Decision on implementing
Lower Basin shortages and coordinating Colorado River reservoir operations under low
reservoir conditions, monitor implementation of interim surplus criteria for the lower
Colorado River basin, and monitoring and providing advice to Department of Natural



Resources regarding plans for developing Colorado’s apportionment under the Compacts,
including the Aaron Million project and other similar projects.

Additionally, the Unit is charged with the long term task of collecting documents and
organizing an electronic database for those documents that relate to the development,
implementation or interpretation of the Colorado River Compact or the Upper Basin
Compact. This includes working with and monitoring outside vendors for the collection,
scanning and organization of millions of documents. This work is in anticipation of
litigation regarding these Compacts. Because this collection and organization is so time
consuming, it must be accomplished well in advance of any actual litigation or
disagreement and will have to be continually maintained so as to be an up to date and
valuable tool for Colorado to protect its entitlement and its water users.

CERCLA Litigation Unit

The CERCLA Litigation Unit provides legal advice to the three Natural Resources
Trustees regarding damages claims, and coordinates HMWMD staff, consultants, expert
witnesses, and stakeholders in a timely fashion. The Unit also prepares litigation plans
and budgets promptly and accurately. Two recently-settled natural resources damages
(NRDs) cases will require significant legal support as stakeholder groups in the north
Metro area and in Lake County compete to have potential restoration projects funded
from settlement monies. Similar NRDs restoration efforts are on-going at previously
settled case sites. The HMWMD has begun a program to identify other possible NRDs
claims at contaminant-release sites.

In 2008, $978,443.83 for the State's Past Costs at the Rocky Mountain Arsenal for FY
2006 was deposited in the Hazardous Substance Response Fund (“HSRE”). In 2009,
$525,159 for the State's Past Costs for the Rocky Mountain Arsenal was deposited in the
HSREF.. An additional $500,000 is also expected to be deposited in the HSRF in FY 2009,
for a total Rocky Mountain Arsenal Past Costs recovery of approximately $1,000,000.

Also in 2009, approximately $188,000 for the State’s Past Costs at California Gulch will
be deposited in the HSRF. In addition in 2009, approximately $5.3 million from
Newmont Mining for California Gulch Natural Resource Damages will be deposited as
follows: General Fund $427,926; HSRF $329,485; and Natural Resources Damage
Recovery Fund receives the remaining amount of approximately $4.5 million. Finally,
settlement of the Rocky Mountain Arsenal Natural Resource Damage case will result in

over $17 million to be deposited in the Natural Resources Damage Recovery Fund in FY
09.
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