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IN MEMORIAM

Born in Fayette, Missouri, on November 7, 1880. Died at

Fitzsimons General Hospital, Denver, Colorado, June 26, 1936.

Paul Prosser began the practice of law at Fayette, Missouri,

and served two terms as prosecuting attorney in Howard County
in that state. During the World War he served as a member of

the Department of the Judge Advocate General where he reached

the rank of major.

At the close of the War he came to Denver where he rapidly

made a prominent place for himself in the civic, political and
social life of the city.

He was elected Attorney General in 1932 and was re-elected

in 1934. During this period the Attorney General was confronted
with many emergent problems both novel and difficult but he Avas

at all times equal to the occasion, both as the head of the legal

department of the state and as a member of the Executive
Council.

No one who ever served the state held a higher standard of

public service. It could be said of him, he spoke no ill even of

those who might have been his enemies.

He took great personal pride in the conduct of the affairs

of the office and his record is outstanding in the history of the
office.

Truly, Colorado has lost an outstanding public servant.

IN MEMORIAM
Upon August 3, 1936, Charles Roach, First Assistant Attorney

General, departed this life and Colorado mourned the loss of a

valued and honored public servant.

A brilliant constitutional laAvyer, he had been for years re-

ferred to as the "mainstay of the Attorney General's Office."

He was appointed first by Attorney General Leslie E. Hubbard
in 1917 and thereafter ser^^ed in the Attorney General's office

almost continuously until his untimely death, having been ap-

pointed successively by the Attorneys General who followed, re-

gardless of their party affiliations.

Lawyers and laymen throughout the state felt his passing
as a personal and irreparable loss.
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BIENNIAL REPORT

OF

ATTORNEY GENERAL
OF THE

STATE OF COLORADO

Schedule I

To His Excellency,

TELLER AMMONS,
Governor of Colorado.

Sir:

Complying with my official duty, I hereby respectfully submit
a report of the office of Attorney General for the biennial period
from January 1, 1935, to January 12, 1937. This Biennial Eeport
is concerned with the Avork ancl progress of the Department of

Law under the late Paul P. Prosser Avhose brilliant career was cut

short by his untimely death June 26, 1936, as well as with the

administration of the Department since that time by the present
incumbent. During this period Mr. Prosser was rendered in-

valuable assistance by his deputy, Hon. Xorris C. Bakke, who, at

the election held November 3, 1936, was called by the people
to sit upon the supreme bench.

The volume of business in this office has materially increased
during the last biennium. The newly created State Department
of Public Welfare charged with the administration of Old Age
Assistance, Aid to the Blind, Aid to Dependent Children and
other forms of Social Security has during the past year taken
the full time of one member of the staff.

The Store License Tax has given rise to many difficult prob-
lems and considerable litigation, Mr. Ben H. Tallmadge, who
was recently appointed as a special assistant to handle these mat-
ters, is rapidly disposing of the various cases in a highly efficient

manner, having collected large amounts of taxes long overdue.

INTERSTATE CRIME COMPACTS
When the late Paul P. Prosser, as Attorney General, attended

the nation-wide crime conference in Washino^ton, held the first week
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in December, 1934, at tlie call of Attorney General the Honorable
Homer S. Cummings, he caught a vision of the possibilities of bat-
tling criminals through compacts between the various states.

Upon his return to Colorado he prepared a bill which was
passed by the 30th General Assembly (Chapter 141, S. L. 1935)
which enabled the Attorney General to negotiate and enter into
compacts under the general power granted by Congress, with the
other states. Several of the states surroundmg Colorado passed
similar enabling acts.

Pursuant to this authority our office extended invitations to
the commissioners of Kansas, New Mexico and Wyoming to meet
in Denver on the 6th day of July, 1936, to negotiate*^a compact. All
of the commissioners accepted and as a result of this meeting
a compact dealing with the general crime situation was approved
and adopted.

The compact provides for: 1. Arrest of persons who have
committed a felony or who are fugitives from justice. 2. The
attendance of out-of-state witnesses. 3. The supervision of out-
of-state probationers or parolees, and 4, Methods of making the
compact effective.

Since this action was taken, several of the other western states
have indicated their desire to become parties to this compact and
inquiries as to procedure have been received from Nebraska, South
Dakota and Utah, in response to which our office sent copies of the
compact and citation to our enabling act.

It would seem that this action would be very significant and
go a long way in assisting the law enforcement officers in their bat-

tle against organized crime, and with whole-hearted cooperation
from the compacting states, it is our confident belief that if the

compact is ratified by the various legislatures that this whole pro-

gram will be of inestimable value.

INTERSTATE WATER MATTERS
It is a universally accepted fact that Colorado has no natural

asset of greater importance than its water resources, nor can
there be any diversity of opinion but that every possible ex-

penditure of time and money should be made which may be
necessary to establish, preserve and protect our rights and
equities in and to the waters of our interstate streams. Since

nature has placed Colorado in the favorable position as the upper
river state on each of the five major streams originating Avithin

our boundaries, it necessarily results that this state is usually

made a defendant in any interstate controversy which arises con-

cerning the waters of such streams. Three of such interstate

controversies have resulted in suits which are now pending before
the United States Supreme Court. Such pending suits, or suits

disposed of during the past biennium, together with pending-

compact negotiations, are as follows:
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(1) Arizona vs. California, Colorado, et a!.:

The State of Arizona, on Xovember 25, 1935, filed a motion
in the United States Supreme Court for leave to file her Bill of

Complaint against the States of California, Colorado, Nevada,
Xew ]\Iexico, Utah and Wyoming. The proposed Bill of Com-
plaint sought, first, to obtain an equitable apportionment of the

Avaters of the Colorado River among all of the seven states of

the Colorado River Basin, and to quiet Arizona's title to such
equitable portion against the adverse claims of the defendants;
and, second, to obtain a judicial determination of the quantity
of said waters, Avhich the State of California might legally use
within the limitation fixed by the California legislature enacted
pursuant to the provisions of the Boulder Canyon Project Act.

In response to the rule to show cause issued by the United
States Supreme Court, Colorado filed a return and brief jointly

with Xew Mexico, Utah and "Wyoming, assigning objections to

the granting of Arizona's motion for leave to file the Bill of Com-
plaint. Upon somewhat different grounds, the State of California
and Nevada joined in a separate return setting forth their respec-

tive objections to the granting of the motion.

The Supreme Court, after having heard oral argument, denied
the motion of Arizona in an opinion rendered on May 25, 1936, and
which is reported in 298 U. S. 558.

(2) Wyoming vs. Colorado:

The present suit was instituted by the State of Wyoming
against the State of Colorado on October 6, 1930, and involves

the interpretation of the decree of the United States Supreme
Court entered in the former case bearing the same title under
date of June 5, 1922 (259 U. S. 419), which was modified bv the

later decree entered on October 9. 1922 (260 U. S. 1). Following
the usual preliminary motions, Colorado filed her answer, and
the case was brought to issue upon the filing of Wyoming's repli-

cation on October 31, 1932. Testimony was taken before com-
missioners appointed by the Supreme Court during the summer
and fall of 1933. Thereafter the evidence was abstracted, briefs

filed, and the case argued orallv before the United States Supreme
Court February 11 and 12, 1936.

The court handed down its decision on June 1, 1936.

The decision of the court was generally favorable to the legal

propositions urged by Colorado, but was against our contention
with respect to the use of water from the Laramie River in the

mountain meadow lands. Colorado urged in this respect that the

former decree should be construed so as to permit irrigators in

the meadow lands to use "annually 4250 acre feet of water meas-
ured by the principle of consumptive use, but the court held that

under the decree in the earlier case (259 U. S. 419), such irriga-

tors were limited to diversions of 4250 acre feet measured at the
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headgates. The court has granted extension of time in which to

file petition for rehearing if our efforts to agree upon an amicable
adjustment with Wyoming should fail of consummation.

(3) Colorado vs. Kansas:

This case, which involves the use of the waters of the Arkan-
sas River, is still pending before the United States Supreme
Court. A special commissioner Avas appointed by the United
States Supreme Court to take the testimony, and the evidence, on
behalf of both states, is now practically complete. It is expected
that all testimony will be abstracted and briefs filed during the

ensuing summer, after which the case will be ready for submission
and oral argument before the court.

As reported by my predecessor, the late Attorney General
Paul P. Prosser, both Kansas and Colorado, recognizing the im-

portance and value to the citizens of each state, have joined in

urging the construction of the Caddoa Reservoir through aid of

the United States Government. In the event the Caddoa Reser-
voir is constructed, the flood waters of the Arkansas River, which
are now going to waste, would be captured for the use and benefit

of the water users of both Kansas and Colorado, and would doubt-
less largely remove the basis for the present controversy between
the two states.

(4) Nebraska vs. Wyoming and Colorado:

The State of Nebraska in the fall of 1935 filed her bill of

complaint in the United States Supreme Court against the State

of Wyoming respecting the division of the waters of the North
Platte River. Thereafter, upon motion of the State of Wyoming,
the court ordered the State of Colorado to be made a party defend-
ant, and file answer setting forth her claims to the Avaters of the

North and South Platte Rivers. In due time Colorado filed her
answer and cross bill asserting her rights to the waters of both
streams involved in the controversy, and asking the court to find

and determine the equitable share and apportionment of the

waters of the North Platte to which Colorado and the other two
states are justly entitled. The pleadings have been fully made
up and testimony is now being taken by the Master in Chancery
appointed by the United States Supreme Court. Since the char-

acter and extent of the testimony which Colorado will be required
to present depends in a large measure upon the evidence intro-

duced by the States of Nebraska and Wyoming, it is impossible

at this time to state just when the taking of testimony will be

closed.

(5) HinderUder. as State Engineer of Colorado, et al. vs. La
Plata River and Cherry Creek Ditch Company:

This case, which was noticed in the last report of this office,

involves the administration of the provisions of the compact en-
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tered into on November 27, 1922 by the commissioners of the

States of Colorado and New ^lexico relative to the diversion and
use of the water of the La Plata River. This case Avent to the

Supreme Court of the United States, and that court declined to

pass upon the merits of the case by reason of the absence of final

judgment (291 U. S. 650). The case was thereafter returned to

the District Court of La Plata County for further action pursuant
to the opinion of the court. The decision in the District Court
of La Plata County was adverse to the contention urged by the

water officials of the state and a writ of error was again pros-

ecuted therefrom to the Supreme Court of Colorado. The suit

is now at issue in the Colorado Supreme Court and doubtless a

decision by the court may be anticipated before its summer ad-

journment.

(6) Bio Grande Biv^r Compact:

On February 12, 1929, the commissioners of the State of Colo-

rado, New Mexico and Texas signed a compact, which was ap-

proved by the Colorado legislature on April 9, 1929, respecting

waters of the Rio Grande River, which compact by its terms was
to continue in no event, without further action, beyond June 1,

1935. Thereafter on April 13, 1935 the legislature of Colorado
extended this temporary compact providing that its term should
continue in force and effect for a further period not later than
June 1, 1937. The legislatures of the other two signatory states

took appropriate similar action which was also approved by act

of the Congress of the United States. Li the meantime, the Inter-

state River Commissioner, M. C. Hinderlider, has continued con-

ferences Avith the commissioners of the other tAvo states concerned
in an effort to agree upon terms for a permanent compact.

In this connection, it may be mentioned that in order to

assist in the gathering of factual data for use of the Rio Grande
compact commissioners, the State of Colorado has joined in the

iuA^estigation Avhich has been undertaken by the National Reser-
A^oir Commission, a Federal Agency, and contributed its allotted

share in both personnel and funds.

A representative of this office has attended the several con-
ferences held and given full support by Avay of legal advice to

Mr. Hinderlider, the Compact Commissioner of Colorado, AA^ho

no doubt Avill fully advise you in his report Avith respect to the
progress made in connection Avith a final agreement on a compact.

(7) Compact Belating to Bcpuhlican and Arickaree Bivers:

The compact commissioners representing the State of Colo-

rado and Nebraska have had under consideration the negotiation
of the terms of the compact to coA^er the utilization of the Avaters

of the north and south forks of the Republican River and the
Arickaree RiATr. At the several conferences held by the com-
missioners of the tAvo states concerned the representative of this
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office has been present and cooperated as legal adviser with Mr.
Hinderlider, the Colorado Commissioner.

INHERITANCE TAX DIVISION

Through this Division of the Department of Law there has
been collected during the period from December 1, 1934, to

November 30, 1936, the sum of $1,348,488.39. This amount would
have been materially increased if the Act of Congress of the
years 1932, 1934 and 1936 in connection with the Federal Estate
Tax had allowed the usual credit of 80% of the Federal Tax as

provided for in the Federal Act of 1926 for payment of inheri-

tance taxes to the States.

The amount expended by this Division in the collection of

this sum, including salaries and all expenses, was $35,883.75, being
2.6 per cent, which is exceptionally low when the volume of work
and technicality of same is considered.

There has also been turned over to the State Treasurer the

sum of $18,416.21 collected from Escheat Estates.

The sum of $112,211.36 was also collected under the Old
Age Pension Act.

The number of Treasurer's receipts issued on estates exam-
ined being receipts numbered from 64,053 to 71,804, inclusive, show
that 7751 estates have been handled during this period, of which
983 were taxable or approximately one-eighth.

Upon the recommendation of Mr. George Hetherington, the

Commissioner, to the Thirtieth General Assembly there were en-

acted some amendments to the 1933 Inheritance Tax Act which
improved and strengthened the law under which we are now
operating.

CONCLUSION
In conclusion, I desire to commend the entire office force,

both men and women, for the very loyal and able work they have
performed during the biennial period.

To single out and mention each member of the force, giving

special credit where it is due, would require too much space for

this report, but I cannot too highly commend the loyalty, integ-

rity and devotion of the entire force to the interests of the people

of Colorado in the performance of the duties which devolved

upon them, and to them is due a large share of the credit for

whatever degree of success has been attained by the office in the

performance of its duties during the last biennial period.

Respectfully submitted.

BYRON G. ROGERS,
Attorney General.
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SCHEDULE II

LIST OF ALL CASES, PENDING AND DISPOSED
OF, IN ALL COURTS

1935-1936

CASES IN THE SUPREME COURT OF THE
UNITED STATES

No. 15. Original. October Term, 1927. State of Colorado v. Stat-e

of Kansas et al. Original proceeding to determine rights of the

parties to water in the Arkansas River. Evidence being taken
as and when commissioner directs. Pending.

No. 20. October Term, 1930. State of Wyoming v. State of Colo-

rado. Construction of former Wyoming-Colorado decree to

enjoin use of waters of Laramie River. Decision generally

favorable to Colorado, June 1, 1936. Pending on petition for

rehearing on portion of opinion.

No. 588. October Term, 1933. M. C. Hinderlider as State Engi-
neer, et al. V. The La Plata River and Cherry Creek Ditch
Company. Appeal from judgment of Colorado Supreme Court
involving rights of appropriation on interstate stream under
provisions of the state compact. Dismissed for want of final

judgment March 12, 1934. Remanded by Colorado Supreme
Court to District Court of La Plata County. Pending in Colo-

rado Supreme Court on appeal from District Court of La
Plata County.

No. 568. United States Building and Loan Association, et al. v.

McClelland. Petition for writ of certiorari. Writ denied Janu-
ary 14, 1935.

No, 384. Kress and Company, et al. v. Johnson, et al. Petition for

writ of certiorari from judge of Federal Court settling con-

stitutionality of restaurant law. Motion to dismiss sustained
October, 1936. Rehearing denied December 7, 1936.

No State of Arizona v. State of California, et al. Motion for

leave to file bill of complaint. Denied May 25, 1936.

No State of Xedraska v. State of Wyoming. State of Colo-
rado ordered to interplead. Testimony ordered taken. Pending.

No H. E. Woolsey v. Boy Best. Appeal from Supreme Court
of Colorado. Motion to dismiss affirmed October 15, 1936.
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No State of Texas v. State of New Mexico. Motion of New
Mexico to make State of Colorado party defendant. Motion
denied March 2, 1936.

CASES IN THE UNITED STATES DISTRICT COURT

No. 52527 (N. Y.) In the matter of Koimtze Brothers et al. (bank-
rupt). Claim of State of Colorado for money on deposit for

payment of bond interest. Pending.

No. 10387. Regents of the University of Colorado v. National
Surety Company. Dismissed on settlement agreement Febru-
ary 15, 1936.

No. 10377. School of 3Iines v. Adams, Receiver. Suit to establish

preferred claim. Demurrer sustained. Dismissed January 7,

1936.

No. 10451. Continental Oil Company et al. v. Bedford et al. Suit

to restrain collection of chain-store tax. Dismissed November
2, 1935. Appeal to State Supreme Court pending.

No. 10524. Larson et al. v. American Life Insurance Company
et al. Application for receiver and injunction. Suit dis-

missed on settlement December 23, 1935.

No. 10549. Newton v. Roy Best. Application for writ of habeas

corpus. Writ dismissed July 25, 1935.

No. 10567. Kress et al. v. Johnson et al. Injunction proceeding
under Restaurant Act. Dismissed July 24, 1935. Appealed
to United States Supreme Court, which refused jurisdiction

on Dec. 7, 1936.

No. 10770. Mary Sue Saunders v. Clement A. Bowie et al. Injunc-

tion to restrain tax collection. Pending.

CIVIL CASES IN THE SUPREME COURT OF COLORADO

13641. Glenwood Light & Water Company, et al. v. City of Glen-

wood Springs. Action to review judgment of District Court
of Garfield County, Colorado, modifying an order of The Public

Utilities Commission fixing rates within the City of Glenwood
Springs. Error to the District Court of Garfield County.
Judgment affirmed March 2, 1936. Rehearing denied March
30, 1936.

13648. The Denver & Rio Grande Western Railroad Company, et

al. V. Town of Castle Rock, M. E. Hyde, and State Board of

Land Commissioners. Error to the District Court of Pueblo.

Proceedings to set aside a judgment against the town of Castle

Rock, which was the basis for a bond issue. Judgment affirmed

November 9, 1936.
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13841. Leo L. Spears v. Public Utilities Commission, et at. Error
to the District Court of the City and County of Denver. Pro-

ceeding to review an order of the Public Utilities Commission
refusing to accept jurisdiction of a public utility operating

within the City and County of Denver. Pending.

13927. The Public Utilities Commission of the State of Colorado,

et al. V. William Manley, et al. Error to the District Court of

Fremont County, Colorado, to review judgment of the District

Court declaring Chapter 167, Session Laws of 1935, unconsti-

tutional. Judgment reversed July 28, 1936, and remanded to

the District Court with instructions. Rehearing denied Sep-

tember 21, 1936.

13235. People ex rel. Park Reservoir Company v. Hinderlider, et

al. Error to District Court of Delta County. Water appropria-

tion. Petition for rehearing denied April 27, 1936.

13358. Riverside Reservoir and Land Company v. Hinderlider, et

al. Error to District Court of Weld County. Case involving

water rights. Affirmed April 1, 1935.

13359. Bijou Irrigation District v. Hinderlider, et al. Error to

District Court of AVeld County. Case involving water rights.

Affirmed April 1, 1935.

13361. Bowies v. Miller, et al. Error to District Court of City and
County of Denver. Construction of reservoir on state land.

Affirmed January 7, 1935.

13367. People of State of Colorado ex rel. Industrial Commission
V. Aladdin Theatre Corporation, et al. Error to District Court
of City and County of Denver. Affirmed April 29, 1935.

13368. People of State of Colorado ex rel. Industrial Commission
V. Amusement Enterprises, Inc., et al. Error to District Court
of City and County of Denver. Affirmed April 29, 1935.

13481. The Colorado Utilities Corporation v. The Public Utilities

Commission of the State of Colorado. Action to review an
order of The Public Utilities Commission. Error to the District

Court of the City and County of Denver. Judgment reversed
September 30, 1935. Rehearing granted December 23, 1935.

On rehearing, judgment affirmed June 22, 1936. Petition for

rehearing denied October 5, 1936.

13555. Highland Utilities Company v. The Public Utilities Com-
77iission of the State of Colorado. Action to review an order of

The Public Utilities Commission requiring the continuance of

service in Town of Kit Carson. Error to the District Court of

the City and County of Denver. Judgment affirmed April 22,

1935. Modified opinion filed and rehearing denied Mav 20,

1935.
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13596. State of Colorado v. Tolbert, et al. Error to District Court
of Baca County. Injunction to restrain illegal importation of

motor fuel. Reversed March 23, 1936.

13611. Johnson^ et al. v. Kelly. Error to District Court of the City
and County of Denver. Civil service case. Reversed January
7, 1935. Rehearing denied January 28, 1935.

13620. People ex rel. Pafid Prosser, et al. v. Estate of Hadfield,
et al. Error to District Court of Logan County. Inheritance
tax. Pending.

13650. Horton, et al. v. Fountain Yalley School. Error to District

Court of El Paso County. Tax exemption case. Affirmed in

part, reversed in part April 6, 1936.

13658. Wade, et al. v. State of Colorado. Error to District Court
of City and County of Denver. Petition for injunction.

Affirmed.

13715. People ex rel. Attorney General v. Bentall. Original pro-

ceeding in disbarment. Respondent disbarred October 8, 1935.

13718. People ex rel. Attorney General v. Brayton. Original pro-

ceeding in disbarment. Pending.

13726. In re Estate of Estelle Hunter. Error to District Court of

City and County of Denver. Old Age Pension Act. Affirmed
September 9, 1935.

13787. Interrogatories In Re: Ch. 118, S. L. 1935. Original Pro-

ceeding. Act held constitutional November 18, 1935. Opinion
modified December 9, 1935.

13805. Interrogatories In Be: Ch. 89, S. L. 1935. Original Pro-

ceeding. Act held unconstitutional October 28, 1935.

13822. H. L. Shaffer and Company v. Paid P. Prosser, Attorney
General. Error to District Court of City and County of Den-
ver. Revocation of security dealer's license. Affirmed Novem-
ber 2, 1936.

13813. People ex rel. Stone v. District Court of El Paso County,

et al. Original application for writ of certiorari. Denied.

13918. /. E. Creel, as Tresaurer of Puehlo County v. Puehlo

3Iasonic Building Association. Error to District Court of

Pueblo County. Action to collect taxes. Pending.

13940. LeOra Orr, et al. v. State of Colorado Board of Land Com-
missioners. Error to District Court of Jefferson County. Case

in eviction. Pending.

13945. Brown, et al. v. Fenton, et al. Error to District Court of

Kit Carson Countv. Action in ejectment. Affirmed June 8,

1936.
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13946. George E. Saunders as Secretary of State v. Norton. Error
to District Court of City and County of Denver. Liquor license

case. Reversed May 11, 1936.

13949. City of Sterling v. Board of County Commissioners of
Logan County. Error to District Court of Logan County. Re :

License fees on beer tax. Affirmed July 27, 1936.

14019. People of State of Colorado ex rel. Attorney General v.

Nolan. Original proceeding in disbarment. Pending.

14002. M. C. Hinderlider, et al. v. La Plata River and Cherry
Creek Ditch Company. Error to District Court of La Plata

County. Determination of water rights. Pending.

14006. George E. Saunders as Secretary of State v. The People of
the State of Colorado ex rel. Tyler, et al. Error to District

Court of City and County of Denver. Mandamus to compel
registration of non-profit corporation. Reversed December 7,

1936.

13999. Joe Pallas, et al. v. Johnson, et al. Error to District Court
of El Paso County. Injunction to restrain Executive Council
awarding contract. Pending.

People ex rel. Attorney General v. Kimsey.

People ex rel. Attorney General v. Wicks.

People ex rel. Attorney General v. Bennett.

People ex rel. Attorney General v. Jersin.

Original Proceedings in contempt. Pending.
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WORKMEN'S COMPENSATION CASES IN THE SUPREME
COURT OF COLORADO

No. Title of Cause Judgment of Lower Court Status

13619 The Rocky Mtn. Fuel Co. et al.

V. Ind. Com. and Arthur Canivez . Award Affirmed Judgment Affirmed
January 21, 1935

(96 Colo. 198)

13661 Kathryne McBride et al. v. Ind.
Com. and Employers' Liability
Assurance Corp Award Affirmed Judgment Reversed

With Directions
March 11, 1935
(97 Colo. 166)

13651 The Moffat Coal Co. et al. v.

Frank Podbelsk and Ind. Com.. .Award Affirmed Judg-ment Affirmed
March 11, 1935
(96 Colo. 355)

13669 The Rocky Mtn. Fuel Co. et al.

V. Ind. Com. and Wm. L. Sher-
att Award Affirmed Judgment Reversed

March 11, 1935
(96 Colo 463)

13649 London Guarantee and Accident
Co. et al. V. Ind. Com. and Albert
A. Coffeen Award Affirmed Judg-ment Affirmed

March 18. 1935
(96 Colo. 375)

13573 August Frank v. Ind. Com. and
Black Diamond Fuel Co Award Affirmed Judgment Reversed

With Directions on Rehearing
March 18, 1935
(96 Colo. 364)

13654 A. Danielson and Sons et al. v.

Ind. Com. and Hilma L. Ness. .Award Affirmed Judgment Affirmed
April 22, 1935
(96 Colo. 522)

13706 Yordanna Evanoff v. Ind. Com.,
Rockv Mtn. Fuel Co. et al Award Affirmed Judgment Affirmed

May 6, 1935
(96 Colo. 550)

13686 United States Fidelity and Guar-
anty Co. et al. V. Ind. Com. and
Mrs. Mary Yuenger Award Affirmed Judg-ment Affirmed

May 13, 1935
(96 Colo. 571)

13 625 London Guarantee and Accident
Co. et al. V. Fay W. McCoy and
Ind. Com Award Affirmed Judgment Affirmed

Mav 27, 1935
(97 Colo. 13)

13681 United States Fidelity and Guar-
anty Co. V. Ind. Com. et al Award Affirmed Judgment Reversed

June 3, 1935
(97 Colo. 102)

13721 Consolidated Coal and Coke Co.
et al. V. Sam M. Todoroff and
Ind. Com Award Affirmed Judgment Affirmed

June 17, 1935
(97 Colo. 125)

13724 The Denver Union Terminal Rail-
way Co. v. Ind. Com. and Joseph
L. Saxe Award Affirmed Judgment Reversed

June 17, 1935
(97 Colo. 129)
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No. Title of Cause Judgment of Lower Court Status

13739 Arthur Roeder as Receiver of
the Colo. Fuel and Iron Co. v.
Ind. Com. and George L. Hof-
man Award Affirmed Judgment Affirmed

June 17. 1935
(97 Colo. 133)

13666 Joseph Dorchak v. Golden Farm
Dairy, Ind. Com. et al Remanded to Ind. Com.. . .Writ of Error

Dismissed and cause
remanded for further

proceedings
June 24, 1935
(97 Colo. 142)

13735 The Morey Merc. Co. et al. v.
Ind. Com. and Wm. B. Flynt. . .Award Affirmed Judgment Reversed

July 15, 1935
(97 Colo. 163)

13745 Emma Trauner v. Climax Molyb-
denum Co., Ind. Com. et al Award Affirmed Judgment Affirmed

July 15, 1935
(97 Colo. 166)

13712 The Independence Coffee and
Spice Co. et al. v. W. M. Taylor
and Ind. Com Award Affirmed Judgment Reversed

August 5. 1935
(97 Colo. 242)

13668 Ind. Com., City and County of
Denver et al. v. Lucy M. Ule...Aw'ard Set Aside. .. .Judgment Affirmed

August 19, 1935
(97 Colo. 253)

13675 Ind. Com., O. P. Skaggs et al. v.
John C. Nixon AWard Set Aside. . . .Judgment Affirmed

in part and Reversed
in part

September 9, 1935
(97 Colo. 314)

13775 Rocky Mtn. Fuel Co. et al. v.
Ind. Com. and Nick Maes Award Affirmed Judgment Affirmed

September 9, 1935
(97 Colo. 300)

13746 Ind. Com., State Comp. Ins. Fund
et al. V. Bernice K. White et al. Award Set Aside. . . .Judgment Reversed

September 9, 1935
(97 Colo. 322)

13776 Anne Brezinsky et al. v. Ind.
Com. et al Award Affirmed Judgment Affirmed

September 30, 1935
(97 Colo. 415)

13816 H. C. Hull V. The Denver Tram-
way Corp. and Ind. Com Award Affirmed Motion to Dismiss

Writ of Error Granted
October 21. 1935

(97 Colo. 523)

13827 Moffat Coal Co. et al. v. Pete
Cometa and Ind. Com Award Affirmed Judgment Affirmed

November 12, 1935
(97 Colo. 573)

13837 George W. Phillips, Ind. Com. et
al. V. John Shastid Award Set Aside Writ of Error

Dismissed
November 12, 1935

13767 Velma C. Griffin et al. v. Ind.
Com., A. W. Allard et al Award Affirmed Judgment Affirmed

November 25, 1935
(98 Colo. 35)
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No. Title of Cause Judgment of Lower Court Status

13820 Ind. Com. and Schriber-Hartman
Decorating Co. v, W. R. Barton. Award Set Aside. . . .Judgment Reversed

December 9, 1935
(98 Colo. 51)

13770 Arthur Roeder as Trustee for
Colo. Fuel and Iron Co. v. Ind.
Com. and Pete Stamas Award Affirmed Judgment Affirmed

in part and
Reversed in part

December 16, 1935
(98 Colo. 95)

13889 Pietro Di Gregorio v. Monroe
Coal Co., Ind. Com. et al Award Affirmed Judgment Affirmed

February 24, 1936
(98 Colo. 267)

13815 Pearl Morrow v. Ind. Com.. State
Comp. Ins. Fund et al Award AiRrmed Judgment Reversed

on Rehearing
:March 2. 1936
(98 Colo. 348)

13884 Martin Mishmish and Ind. Com.
V. Hayden Coal Co. et al Award Set Aside. . . .Judgment Reversed

March 9, 1936
(98 Colo. 373)

13906 Leyden Lignite Coal Co. et al. v.

Joe Buddy and Ind. Com Award Affirmed Judgment Affirmed
March 23, 1936
(98 Colo. 452)

13892 Imperial Coal Co. et al. v. Roy
Holland and Ind. Com Award Affirmed Judgment Affirmed

March 23. 1936
(98 Colo. 448)

13832 Ind. Com. and Ben Resetta v.

Schaefer Realty Co Award Set Aside .... Judgment Affirmed
March 23, 1936
(98 Colo. 445)

13947 State Comp. Ins. Fund et al. v.
Ind. Com.. Lars Nerim et al Award Affirmed Judgment Affirmed

June 8, 1936
(98 Colo. 563)

13910 Black Diamond Fuel Co. et al. v.

August Frank and Ind. Com.. . .Award Affirmed Judgment Reversed
With Directions

June 29, 1936
Opinion Withdrawn
December 7, 1936

Pending

13904 Century Indemnity Co. v. Her-
man Klipfel, Ind. Com. et al.... Award Affirmed Judgment Affirmed

June 29, 1936
(99 Colo. . . .)

13843 Felix L. Bukowich. Ind. Com. et
al. V. The Ford Motor Co. et al. . Aw'ard Set Aside. . . .Judgment Affirmed

June 29, 1936
(99 Colo. .. .)

13908 London Guarantee and Accident
Co. et al. V. John Shireman and
Ind. Com Award Affirmed Judgment Affirmed

July 6, 1936
(99 Colo. . . .)

13745 Security State Bank of Sterling
et al. V. Olive W. Propst and
Ind. Com Award Affirmed Judgment Affirmed

July 6. 1936
(99 Colo. . . .)
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No. Title of Cause Judgment of Lower Court Status

13970 Lindner Packing and Prov. Co.
et al. V. Ind. Com., Jeanne
O'Grady et al Award Affirmed Judgment Affirmed

July 20. 1936
(99 Colo. .. .)

13978 Board of County Comm. of Eagle
County, Ind. Com. et. al. v. W.
F. Evans Award Set Aside . . . .Judgment Reversed

August 10, 1936
(99 Colo. ...)

13929 Carey W. Rhodes et al. v. Ind.
Com. and Mrs. Maye Henderson. Award Affirmed Judgment Afl^rmed

October 5. 1936
(99 Colo.

14007 State Comp. Ins. Fund et al. v.
Jewell Clark Hartman and Ind.
Com Award Affirmed

.

13988 United States Fidelity and Guar-
anty Co. et al. V. Ind. Com. and
N. O. Lipe Award Affirmed

,

.Judgment Affirmed
October 19, 1936

Rehearing Pending
(99 Colo. .. .)

Judgment Affirmed
October 19, 1936

(99 Colo. .. .)

13973 National Lumber and Creosoting
Co. et al. V. Joseph A. Kelly and
Ind. Com Aw'ard Affirmed .... Judgment Reversed

With Directions
December 14. 1936

( . . Colo. . . .

)

14057 Ind. Com., City and County of
Denver et al. v. Edith R. Witz
et al Award Set Aside Pending
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CASES IN THE DISTRICT COURTS

NuiS Adams County

3431. Board of County Commissioners and State Highway Depart-
ment V. Pomjjonio, et al. Condemnation. Award January 23,

1935.

Pierce, et al. v. Colorado-Midland Refineries, Inc., et al.

Suit for accounting and receiver. Pending.

County Commissioners of Adams County and State High-
way Department v. Shearston, et al. Condemnation. Pending.

Arapahoe County

Board of County Coynmissioners v. Trogler, et al. Condem-
nation. Pending.

4051. Cline, et al. v. Hanson, et al. Tax exemption case involving

property belonging to order of Eastern Star. Injunction
granted January 14, 1935.

5005. State Highway Departmeyit v. Martin, et al. Condemnation.
Pending.

Boulder County

Burnside and Robinson, doing business as Elliott Tours, et

al. V. Regents of the University of Colorado. Injunction to re-

strain operation of bus. Dismissed July 3, 1935. Appealed to

Supreme Court.

Clear Creek County

Board of County Commissioners of Clear Creek County amd
State Highway Department v. Cazin. Condemnation. Judg-
ment for defendants September 15, 1935.

8851. Highway Departm^ent, et al. v. Millard. Condemnation.
Pending.

8871. Radium Hot Springs v. Walthers. Tax case. Pending.

9002. Board of County Commissioners of Clear Creek County and
State Highway Department v. Klein, et al. Condemnation.
Pending.

9006. Board of County Commissioners of Clear Creek County and
State Highway Department v. Curry, et al. Condemnation.
Pending.

Conejos County

1924. People of State of Colorado v. Torres. Suit for possession.

Pending.
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Num^w- Delta County

Fairlamb v. Bowie as Treasurer of Delta County. Tax suit.

Pending.

Denver County

A-13540. In the matter of the estate of John Davis. Appeal from
County Court. Escheat case. Petition for determination of

heirship granted and State Treasurer ordered to pay money
to heirs.

A-7288. Margaret Christensen, et al. v. Herbert Peters, et al. Peti-

tion for order requiring State Treasurer to pay to heir distribu-

tive share from partition suit. Granted.

A-7754. Weicker Transfer & Storage Co. v. The Public Utilities

Commission, et al. Writ of certiorari to review an order of the
Commission requiring the Weicker Company to cease and desist

from charging certain shippers rates less than those prescribed

by the Company's tariffs filed with the Commission. Pending.

A-9724. Tallaoid, et al. v. The Public Utilities Commission. Writ
of certiorari to review an order of the Commission authorizing
The Denver & Salt Lake Railway Company to abandon its sta-

tion at Tolland, Colorado. Pending.

A-10525. The Home Gas & Electric Co. v. Puhlic Utilities Commis-
sion. Writ of certiorari to review an order of the Commission
reducing electric light and power rates in the City of Greeley

and nearby towns. Judgment of the Commission affirmed June
18, 1935.

A-11733. The People of the State of Colorado, ex rel. The Public

Utilities Commission of the State of Colorado v. Gene Simkins
and Glenn Whaley. Suit to enjoin Simkins and Whaley from
operating as private carriers by motor vehicle without first

having obtained a permit from The Public Utilities Commission.
Temporary injunction issued January 30, 1935. Pending.

A-12495. The Piihlic Service Company of Colorado v. The Public

Utilities Commission of the State of Colorado, et al. Writ of

Certiorari to review an order of the Commission requiring the

Public Service Company to furnish electric power at wholesale

to City of Fort Collins. Motion for change of venue granted

on April 22, 1935, and proceedings transferred to District Court

of Larimer County, Colorado.

A-13751. The People of the State of Colorado, ex rel. The Public

Utilities Commission of the State of Colorado v. Joe Taf^

doing business as Globe Forwarding Company. Injunction pro-

ceedings to restrain Tate and his associates from operating as a

common carrier without a certificate of public convenience and
necessity. Pending.



Attorney General of Colorado 25

Docket
Number

A-14015. Highland Utilities Company v. The Puhlic Utilities Com-
mission of the State of Colorado, et al. Writ of certiorari to re-

view order of the Public Utilities Commission denying a pro-

posed increase in electric rates in the tOAvn of Springfield, Colo-

rado. Motion to quash A\T?it of certiorari filed and case now
pending and undetermined on motion to quash.

A-14408. E. L. Boddy v. The Puhlic Utilities Coynmission of the

State of Colorado, et al. Action for a declaratory judgment to

test the constitutionality of Chapter 167, Session Laws of 1935.

Demurrer filed January 17, 1936. Now pending and unde-
termined.

A-14413. W. T. Harkey v. The Puhlic Utilities Commission of the

State of Colorado. Proceeding to declare Chapter 167, Session

Laws of 1935 unconstitutional, and enjoin its enforcement. De-
murrer filed January 17, 1936. Case now pending and unde-
termined.

A-14432. Chas. E. Everitt and Bennie Goldstein v. The Puhlic Util-

ities Commission of the State of Colorado. Writ of certiorari

to review an order of the Public Utilities Commission denying
authority to transfer a permit to operate as a private motor
vehicle carrier. Motion to quash writ filed December 31, 1935.

Writ of certiorari dismissed without prejudice January 3, 1936.

A-116128. Chas. E. Everitt and Bennie Goldstein v. The Puhlic

Utilities Commission of the State of Colorado. Writ of certi-

orari to review a subsequent order of the Public Utilities

Commission denying authority to transfer private permit re-

ferred to in No. A-14432. Pending and undetermined.

110717. Bernstein v. State of Colorado, et al. Judgment against

all defendants July 28, 1936. Not appealed.

A-1359. Miirphy v. Federal Bldg. & Loan, et al. Still active.

A-2719. People ex rel. Ireland v. Iliff, et al. Dismissed October

16, 1933.

A-3047. Hearon, et al. v. Security Savings & Loan Ass^n, et al.

Still active.

A-2569. Chalmers v. Board of Medical Examiners. Settled April

1, 1932.

A-6021. J. Graham Orr v. Longworth, et al. Receiver discharged
February 2, 1934.

A-6657. Industrial Comvi. of Colo. v. Shields, et al. Judgment
against defendants October 15, 1934.
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Docket
Number

A-7093. State of Colorado v. Zinn dha West Denver Coal & Oil Co.
Dismissed October 14, 1935.

A-11510. People of the State of Colorado v. Frank Bigler. Injunc-
tion to restrain violation of state N. E. A. Demurrer sustained
February 5, 1935. Appealed to Supreme Court.

A-11590. Alice M. Gaffij v. Getty, et al., as members of the State
Civil Service Commission. Complaint in injunction. Verdict
for plaintiff, February 16, 1935. Appealed to Supreme Court.

A-11765. People ex rel. Baker v. Alexander, et al. Mandamus to

compel payment of salary. Pending.

A-11818. Alice M. Gaffy v. Bedford, et al. Mandamus to compel
payment of salary dismissed.

A-11818. Alice M. Gaffy v. Bedford, et al. Mandamus to compel
payment of salary. Dismissed.

A-11824. People of the State of Colorado v. G. A. Voges and Albert
W. Uphoff. Suit on bond. Dismissed.

A-11970. People ex rel. Jackson Cochrane as Commissioner of In-

surance of the State of Colorado v. Helser, et al. Injunction
suit. Demurrer sustained. Appealed to Supreme Court.

A-12067. People ex rel. Jackson Cochrane as Commissioner of In-

surance of the State of Colorado v. Kep'ublic Mutual Insurance
Company. Application for receiver. Receiver appointed
March 26, 1935.

A-12176. Leman v. Walgreen Company. Injunction to restrain

collection of sales tax. Demurrer sustained April 29, 1935.

A-12418. People of the State of Colorado v. Standard Depositors

Corporation, et al. Suit for injunction and receiver. Dis-

missed.

A-12463. People of the Staite of Colorado ex rel. Jackson Cochrane
as Insurance Commissioner v. Pacific States Life Insurance
Company. Petition for liquidation. Pending.

A-12615. Myer Drug Stores v. Armstrong as State Treasurer. In-

junction to restrain collection of sales tax. Petition dismissed

July 3, 1935.

A-12799. Sheldon v. Alexander et al. as State Civil Service Com-
missioner. Mandamus to compel certification. Dismissed July

8, 1935.

A-12385. In re Securities Service Corporation. Appeal from
order of Securities Commissioner. Appeal withdrawn June 1^

1935.



Attorney General of Colorado 27

Docket
Number

A-12552. In re H. L. Shaffer and Company. Appeal from order

of Securities Commission. Judgment for commission and
appeal dismissed June 14, 1935. Appealed to Supreme Court.

A-12829. McDonald v. Johnson as Governor, et at. Constitution-

ality of highway bonds. Judgment for plaintiff . Appealed to

Supreme Court.

Tanner v. Alexander, et at., as Civil Service Commission.
Mandamus. Judgment for defendants December 6, 1935.

Courtrifjht v. Legislative Statutory Commission, et al. De-
claratory judgment. Verdict for defendant. Appealed to

Supreme Court.

A-14026. Wilmore v. Bedford, et al. Injunction. Judgment for

defendant. Appealed to Supreme Court.

A-14053. Standard Oil Co. v. Armstrong, et al. Injunction on
chain store tax. Judgment for defendants. Stipulation on ap-

peal pending.

A-14056. Continental Oil Company v. Armstrong , et al. Injunc-

tion on chain store tax. Pending.

A-14166. Navy Gas and Supply Company v. Armstrong, et aJ. In-

junction on chain store tax. Pending.

Farrenkopf v. GutJuier as Manager of Safety of Denver.
Declaratory judgment on Ch. 142, S. L. 1935. Demurrer sus-

tained. Dismissed.

A-14191. Puhlix Cat) Company v. Armstrong as State Treasurer.

Declaratory judgment on Ch. 169, S. L. 1935. Pending.

A-14231. Ambrose v. Saunders, as Secretary of State. Declaratory
judgment on Liquor Code. Judgment for plaintiffs December
20, 1935.

A-14467. Schmitt v. Bowman, et al. Injunction restraining pay-
ment for architect's services. Dismissed January 4, 1936.

A-14899. Wilson v. Bowman. Garnishment. Transferred to

Referee in Bankruptcy.

A-14464. Miller v. Bowman, et al. Garnishment. Pending.

A-14571. People ex rel. Olsen-Benhow Plumhing and Heating Com-
pany V. Johnson, et al. Mandamus on construction contract.

Dismissed February 6, 1936.

.. Thompson v. Colorado National Bank, et al. Suit on char-

itable trust commissioner's report. Approved March 27, 1936.
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Docket
Number

A-12002. Biker and Jenkins v. Union Benefit Association. For-
feiture of charter. Receiver to liquidate appointed March
31, 1936.

A-14701. People of State of Colorado v. Selected Equities Incor-

porated. Injunction under Securities Act. Judgment for

plaintiff February 15, 1935.

A-14938. People of State of Colorado ex rel. Tyler, et ail. v. Saun-
ders as Secretary of State. Mandamus. Judgment for petitioner.

Appealed to Supreme Court.

A-15282. People of State of Colorado ex rel. Wettengel v. Interna-
tional Service tlnion. Quo Warranto. Judgment for petitioner

December 18, 1936.

A-15289. People of State of Colorado ex rel. Prosser v. Inter-

national Agency Company. Receivership. Dismissel April 23,

1936.

A-15303. Albert v. Saunders as Secretary of State. Injunction.

Judgment for defendant June 15, 1935.

A-15934. People of State of Colorado v. Liquors, Incorporated, et

al. Suit for collection of excise taxes. Pending.

A-15935. People of State of Colorado v. Zerohnick. Suit for col-

lection of excise tax. Pending.

A-16332. People of State of Colorado v. Royal, Incorporated, et al.

Suit for collection of excise tax. Pending.

A-17335. McKelvey v. State Employees Retirement Association.

Petition for certiorari on retirement pension. Judgment for

plaintiff December 9, 1936.

33375. Powell v. Clennan. Habeas Corpus. Writ dismissed Decem-
ber 18, 1936.

A-5530. Freeman v. Eldridge, et al. Damages. Dismissed Sep-

tember 11, 1935.

A-9323. Collingwood v. State Board of Medical Examiners. Man-
damus. Dismissed September 10, 1936.

A-10431. People v. Swanson, et al. Suit on bond. Dismissed Sep-

tember 10, 1936.

Eagle County

County Commissioners of Eagle County and State Highway

Department v. Lundgren, et al. Condemnation. Pending.

948. Town of Gypsum and State Highway Department v. Mosher,

et al. Condemnation. Pending.
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^um^ber Elbert Couiity

930. The People ex rel. The Public Utilities Commission v. A. B.

Semley and N. G. Ruth. Action for injunction to enjoin un-

lawful operation as motor vehicle carrier. Pending.

Board of County Commissioners and State Highway Depart-
ment V, Blomquist, et al. Condemnation. Pending.

Board of Coimty Commissioners and State Highway Depart-
ment V. The Porter Thompson Company, et al. Condemnation.
Pending.

Board of County Commissioners and State Highway Depart-
ment V. Heald. Condemnation. Pending.

El Paso County

4. People of the State of Colorado v. C. J. Carey. Injunction to

restrain violation of State N. R. A. Injunction issued January
23, 1935.

20564. Joe Pallas, et al. v. Johnson, et al. Injunction on construc-

tion contract. Judgment for defendants March 30, 1936. Ap-
pealed to Supreme Court.

20722. State Highway Department and Board of County Commis-
sioners of El Paso County v. McFarland, et al. Abatement of

nuisance. Judgment for plaintiff August 4, 1936.

18429. Phi Gamma Delta v. Horton, et al. Suit to enjoin taxes.

Pending.

18670. Midland Terminal Railway Company v. Colorado Tax Com^
mission. Suit to recover taxes. Pending.

18874. People ex rel. v. Dollar Building and Loan Association. Ee-
ceivership. Pending.

18902. People ex rel. v. City Savings Building and Loan Associa-
tion. Receivership. Pending.

18914. People ex rel. v. Home Savings Building and Loanfi Associa-
tion. Receivership. Pending.

19125.
^
Midland Terminal Railway Company v. Colorado Tax Com-

mission. Suit to set aside assessment. Pending.

20030. The People ex rel. The Puhlic Utilities Commission v. H. C.
Kaufman, et al. Action to enjoin twenty-three coal truckers
from unlawful operation as motor vehicle carriers for hire.

Temporary injunction issued Januarv 4, 1935, effective Janu-
ary 15, 1936. Pending.
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Nui?JbeV Fremont County

5395. William Mamley, et al. v. The Piiblic Utilities Commission of
the State of Colorado, et al. Action to have Chapter 167, Ses-

sion Laws of 1935, declared unconstitutional and to enjoin its

enforcement. Permanent writ of injunction issued January 24,

1936. This judgment was reversed by Supreme Court in Pub-
lic Utilities Commission, et al. v. Manley, et al, No. 13927.

5359. Fuller v. Driscoll Constnoction Company, et al. Damages.
Judgment for plaintiff April 24, 1936.

In re Bostleman v. Best. Habeas Corpus. Writ denied
October 2, 1936.

Gilpin County

The Board of Coimty Commissioners of Gilpin County and
State Highway Department v. Eccker. Condemnation.
Pending.

Jefferson County

3127. State of Colorado ex rel. MiUer, et al. v. Orr, et al. Action
for recovery of land. Judgment for plaintiff November 20,

1936. Appealed to Supreme Court.

.. Board of County Commissioners of Jefferson County and
State Highway Department v. Boyd. Condemnation. Pending.

Denver Guide Service v. Tail as Highway Engineer. In-

junction. Pending.

3637. Board of County Commissioners of Jefferson County and
State Highioay Department v. Bear Creek Development Corpor-

ation, et al. Condemnation. Award appealed to Supreme
Court.

3967. Board of County Commissioners of Jefferson County and
State Highway Commission v. Moore, et al. Condemnation.
Pending.

3981. Board of County Commissioners of Jefferson County and
State Highway Department v. Quaintance, et al. Condemna-
tion. Pending.

Larimer County

7306. Zimmerman v. Parvin as State Game and Fish Commissioner.

Mandamus to compel award of arbitration. Dismissed March
3, 1936.

12446. Zimmerynan v. Hinderlider, et al. Action in damages. De-

murrer sustained. Suit dismissed October 30. 1936.

7590. Pierce v. Patterson, et al. Quiet Title. Pending.
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Number Larimer County

7334. The Public Service Company of Colorado v. The Public Utili-

ties Commission of the State of Colorado, et al., City of Fort
Collins, Interveyior. Same case as A-12495 docketed in Larimer
County on change of venue from the City and County of Den-
ver. Dismissed by agreement.

Las Animas County

14610. The People ex rel. The Public Utilities Commission of the

State of Colorado v. Roy Poole. Action to enjoin unlawful op-

eration by Poole as a common carrier by motor vehicle without
a certificate of public convenience and necessity. Temporary
injunction issued December 18, 1936. Pending.

Lincoln County

1105. State of Colorado and State Board of Land Commissioners
V. Larsen, et al. Application for receiver. Application granted
June 8, 1935.

Kistler v. Thompson and State Board of Land Commission-
ers. Specific performance. Pending.

Mesa County

5766. John Lewis Ford v. Frewen, et al. as members of the State
Board of Examiyiers of Architects. Suit to compel issuance of

license. License issued and case dismissed March 7, 1935.

7. People V. Shaw. Injunction on State X. R. A. Dismissed.

Montrose County

7. People V. Holland. Injunction on State X. R. A. Dismissed.

Park County

2073. Young v. Board of County Commissioners of Park County,
et al. Declaratory Judgment. Pending.

1932. Miller v. Barkley. Injunction and damages. Pending.

1959. Northern Colorado Irrigation Company, et al. v. Miller, et

al. Water priorities. Pending.

Phillips County

2015. Carlson, et al. v. Austin, et al., as County Commissioner of
Phillips County and State Board of Land Commissioners. Suit
to establish boundary. Settled by agreement. May 13, 1936.

Prowers County

City of Lamar v. The Public Utilities Commission, et al.

Writ of certiorari to re^-iew an order of the Commission allow-

ing reparation to the Town of Granada. Dismissed with
prejudice.
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Nu'Sfer Pueblo Couiity

24004. The Forhush Company v. Homer F. Bedford as State

Treasurer. Suit to recover motor fuel tax. Pending.

24098. The Forhush Company v. Homer F. Bedford as State

Treasurer. Suit to recover motor fuel tax. Pending.

24155. Pue'blo Masonic Building Association v. Creel as Treasurer

of Pue'blo County. Injunction on tax sale. Judgment for

plaintiff. Appealed to Supreme Court.

24595. Walters Breunng Company, et al. v. Saunders as Secretary

of State. Judgment for plaintiff, July 2, 1936.

Biggerstaff v. Zimmerman. Slander. Pending.

Rio Grande County

3829. People v. McGuire. Mandamus. Pending.

Teller County

4446-60-79. Midland Terminal Railway Company v. Colorado Tax
Commission. Pending.

Washington County

Otis Investment Company v. State Highway Department.
Suit on contract. Dismissed December 31, 1934.

8427. School District No. 32 v. Patterson. Injunction. Pending.

Weld County

9070. The Toum of Hurdson and State Highway Department v.

Wehrman, et al. Condemnation. Pending.
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WORKMEN'S COMPENSATION CASES IN THE DISTRICT
COURTS OF COLORADO

(Action to Set Aside Awards of the Industrial Commission of

Colorado)

Boulder County
Title Xo. Judgment of the District Court
Barton v. Ind. Com., et al 9 600 Award set aside

(Judgment reversed in Su-
preme Court)

Mock V. Tom Tisone, Ind. Com., et al. ..9710 Pending on motion to dismiss

Denver County
Allan, et al. v. Albert Gadlois and Ind.
Com A-16630 Pending

Black Diamond Fuel Co., et al. v. August
Frank and Ind. Com A-14255 Award affirmed

(Judgment reversed in Su-
preme Court—pending on
petition for rehearing)

Blixit V. Ind. Com., et al A-11417 Pending

Brezinsky v. Ind. Com., et al A-12444 Award affirmed
(Judgment affirmed in Su-
preme Court)

Consolidated Coal & Coke Co., et al. v.
Sam M. Todoroff and Ind. Com A-11932 Award affirmed

(Judgment affirmed in Su-
preme Court)

Consolidated Fast Freight v. Ind. Com.
and Walker A-15261 Remanded to Ind. Com. for

further action
Davis V. Colo. Nat'l Gold, Inc., Ind.
Com., et al A-13051 Dismissed

Davis V. Colo. Xat'l Gold, Inc., Ind.
Com., et al Award affirmed

Davis V. Ind. Com., Boerstler, et al A-16602 Remanded to Ind. Com. for
further action
(Pending in Supreme
Court)

Denver Union Terminal v. Ind. Com.
and Saxe A-12182 Award affirmed

(Judgment reversed in Su-
preme Court)

Dorchak v. Ind. Cora., et al A-8974 Pending on remand from Su-
preme Court

Erickson, et al. v. Ind. Com., et al A-15546 Dismissed

Evanoff v. Ind. Com., et al A-11863 Award affirmed
(Judgment affirmed in Su-
preme Court)

Ford Motor Co. v. Buko'^^'ich, Ind. Com.,
et al A-13174 Award set aside

(Judgment affirmed in Su-
preme Court)

Gates Rubber Co. v. Lyle and Ind. Com..A-13204 Award affirmed

Griffin v. Ind. Com., et al A-12616 Award affirmed
(Judgment affirmed in Su-
preme Court)

Gregorio v. Monroe Coal Co., Ind. Com.,
et al A-13924 Award affirmed

(Judgment affirmed in Su-
preme Court)

Hallack & Howard Lumber Co., et al. v.
Bagly and Ind. Com A-16095 Award affirmed
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Title No. Judgment of the District Court
Hayden Coal Co. v. Mishmish and Ind.
Com ,• A-1346 Award set aside

(Judgment reversed in Su-
preme Court)

Hull V. Denver Tramway Co. and Ind.
Com A-12767 Award affirmed

(Motion to dismiss writ of
error granted)

Imperial Coal Co., et al. v. Holland and
Ind. Com A-13631 Award affirmed

(Judgment affirmed in Su-
preme Court)

Independence Coffee & Spice Co., et al. v.

Taylor and Ind. Com A-11472 Award affirmed
(Judgment reversed in Su-
preme Court)

Jewell V. Safeway Stores and Ind. Com. .A-16830 Dismissed

Leyden Lignite Co., et al. v. Buddy and
Ind. Com A-14094 Award affirmed

(Judgment affirmed in Su-
preme Court)

Lindner Packing & Prov. Co.. et al. v.
Ind. Com.. Jeanne O'Grady, et al A-14727 Award affirmed

(Judgment affirmed in Su-
preme Court)

London Guarantee and Accident Co., et
al, V. Ind. Com. and Norris A-13021 Award affirmed

London Guarantee and Accident Co.. et
al. V. Shireman and Ind. Com A-13129 Award affirmed

(Judgment affirmed in Su-
preme Court)

Long V. Newcomb Realty Co., Ind. Com.,
et al A-13409 Dismissed

Moffat Coal Co.. et al v. Comita and
Ind. Com A-12434 Award affirmed

(Judgment affirmed in Su-
preme Court)

Morev Mer. Co.. et al. v. Ind. Com. and
Flynt A-10938 Award affirmed

(Judgment affirmed in Su-
preme Court)

Morrow v. Ind. Com., et al A-9919 Award affirmed
(Judgment reversed in Su-
preme Court)

McLaughlin v. Ind. Com., et al A-14648 Award affirmed

McNeil Coal Corp., et al. v. Corcoran
and Ind. Com A-16633 Award affirmed

National Lumber & Creosoting Co., et al.

V. Kelly and Ind. Com A-15184 Award affirmed
(Reversed with directions
in the Supreme Court)

Nixon V. Ind. Com., et al A-10839 Award set aside
(Judgment reversed in
part and affirmed in part
in Supreme Court)

Ojo Coal Mines et al. v. Cassai and
Ind. Com A-13866 Award affirmed

Piatt Rogers, et al. v. Ind. Com. and
Elder A-17017 Pending

Rapsons Coal Mining Co., et al. v. Ind.
Com. and Reed A-11925 Award affirmed

Rio Grande Motor Way et al. v. Mersch-
man and Ind. Com A-16539 Pending

Rocky Mtn. Fuel Co., et al. v. Capps
and Ind. Com A-14512 Award affirmed

Rocky Mtn. Fuel Co., et al. v. Ind. Com.
et al A-14496 Pending
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Title No. Judgment of the District Court

Rocky Mtn. Fuel Co., et al. v. Ind. Com.
et al A-14509 Pending-

Rocky Mtn. Fuel Co.. et al. v. Ind. Com..A-12479 Award affirmed
(Judgment affirmed in Su-
preme Court)

Rocky Mtn. Fuel Co., et al. v, Ind. Com.
and Sheratt A-11202 Award affirmed

(Judgment reversed in Su-
preme Court)

Rocky Mtn. Water Co., et al. v. Ind,
Com, and Donnelly A-16740 Award affirmed

Roeder as trustee v. Ind. Com. and
Stamas A-12324 Award affirmed

(Judgment affirmed in
part and reversed in part

in Supreme Court)
Roeder as trustee v. Ind, Com, and
Hofman A-8879 Award affirmed

(Judgment affirmed in Su-
preme Court)

Royal Indemnity Co,, et al. v, Ind. Com,
and Howell A-1532 6 Dismissed

Ruby Hill Oil & Gas Co, v, Ind. Com,.
et al A-13U41 Settled and dismissed

Schaefer Realty Co, v, Ind, Com. and
Resitta A-12958 Award set aside

(Judgment affirmed in Su-
preme Court)

Security State Bank of Sterling et al, v,
Propst and Ind, Com A-12275 Award affirmed

(Judgment affirmed in Su-
preme Court)

Shastid v. Phillips, Ind. Com., et al A-13092 Award affirmed following dis-
missal of writ of error in
Supreme Court

Skaggs Co. v. Nixon and Ind. Com A-17037 Remanded to Ind, Com. for
further action

Standard Accident Ins. Co,, et al, v.
Ind. Com. and Danswill A-10435 Award affirmed

State Comp, Ins, Fund et al, v, Ind,
Com.. Nirim et al A-14878 Award affirmed

(Judgment affirmed in Su-
preme Court)

State Comp. Ins. Fund et al, v. Hart-
man and Ind, Com A-15404 Award affirmed

(Judgment affirmed in Su-
preme Court— Rehearing
pending)

Stebbins v, Ind, Com., et al A-16938 Pending
Spurr v. Ind. Com A-17022 Pending

Tranner v. Climax Molybdenum Co., Ind.
Com., et al A-12244 Award affirmed

(Judgment affirmed in Su-
preme Court)

Ule v. Ind. Com., et ai A-10463 Award set aside
(Judgment affirmed in Su-
preme Court)

United States Fidelity & Guaranty Co..
et al. V. Ind. Com, and Clark A-14438 Award affiirmed

United States Fidelity & Guaranty Co,,
et al, V. Ind. Com. and Fleming A-10762 Award affirmed

(Judgment reversed in Su-
preme Court)

United States Fidelity «& Guaranty Co.,
et al. V. Ind. Com. and Lipe A-13497 Award affirmed

(Judgment affirmed in Su-
preme Court)

United States Fidelity & Guaranty Co.,
et al. V. Ind. Com.. Stephan et al A-15705 Award affirmed
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Title No. Judgment of the District Court

United States Fidelity & Guaranty Co.,
et al. V. Ind. Com. and Yuenger A-11334 Award affirmed

(Judgment affirmed in Su-
preme Court)

Wetz et al, v. Ind. Com., et al A-16247 Award set aside
(Pending- in Supreme
Court)

White et al. v. Ind. Com., et al A-11007 Award set aside
(Judgment reversed in Su-
preme Court)

Wise V. Oliver and Ind. Com A-12658 Award set aside

Wood et al. v. Ind. Com,, et al A-16773 Award affirmed

Zelle V. Ind. Com. and Clouse, Jr A-16961 Award affirmed

Eagle County

Evans v. Board of County Comm, of
Eagle County. Ind, Com., et al Award set aside

(Judgment reversed in Su-
preme Court)

El Paso County

Elleman et al, v. Ind. Com., et al 20747 Remanded to Ind, Com. for fur-
ther action

Huerfano County
Valdez v. Ind. Com., et al Pending

Las Animas County
Martinez et al. v, Ind, Com,, et al Pending

Nucci v. Ind. Com., et al Award affirmed

Radosta v. Skruggs. Ind. Com., et al Award affirmed

Thompson v. Ind. Com., et al Award affirmed

Logan County
Beach v. Ind. Com., et ai 6466 Award affirmed

Park County
Rhodes et al. v. Ind. Com. and Hender-
son 2054 Award affirmed

(Judgment affirmed in Su-
preme Court)

Pueblo County

Andrews v, Ind. Com., et al 24258 Pending

Century Indemnity Co., et al. v. Ind,
Com. and Klipfil Award affirmed

(Judgment affirmed in Su-
preme Court)

McLaughlin v, Busselle, Ind. Com. et al.. 24132 Pending

Nuckolls Packing Co., et al. v. Mohar
and Ind. Com Pending

Routt County

Jones V. Thompson and Ind. Com Pending

San Miguel County

U. S. Mines of Colorado v. Ind. Com. and
Richardson Pending

Summit County

Springmeyer v. Ind. Com., et al 1714 Award affirmed
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ESCHEAT AND PROBATE CASES IN COUNTY COURTS

Arapahoe County-

Estate of John Goches, deceased.

Money distributed to heirs on petition.

Estate of Barnhart Peterson, deceased.

Pending.

Estate of Mary 'Boyle, deceased.

Suit on bond settled and money paid to State Treasurer.

Chaffee County-

Estate of William H. Huffman, deceased.

Pending on sale of real estate.

Estate of William Marshall, deceased.

Pending.

Estate of Lawrence Murphy, deceased.

Pending.

Estate of Steve Stozonich, deceased.

Pending.

Clear Creek County

Estate of Fred W. Bromley, deceased.

Pending.

Estate of Eugene Goguel, deceased.

Pending.

Estate of Charles J. Olson, deceased.

Pending.

Estate of Henry Schluter, deceased.

Pending on petition to withdraw money from Treasury for

heirs.

Custer County

Estate of Lew S. Key, deceased.

Estate closed and money paid to State Treasurer.

Denver County

Estate of Andrew Anderson, also known as Carl Hanson, Chas. Borg.

Estate closed and money paid to State Treasurer.

Estate of Josephine Archer, deceased.

Pending.

Estate of Laura Emma Baker, deceased.

Estate closed and money paid to State Treasurer.
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Estate of Peter Bezden, deceased.

Estate closed and money paid to State Treasurer.

Estate of Mae G. Brown, deceased.

Estate closed and money paid to State Treasurer.

Estate of William G. Buchanan, deceased.

Pending.

Estate of Edward Campbell, deceased.

Estate closed and money paid to State Treasurer.

Estate of Patrick Creanan. deceased.

Estate closed and money paid to State Treasurer.

Estate of Mary Ann Corr, deceased.

Money distributed to heirs on petition.

Estate of Ed Doran, deceased.

Estate closed and money paid to State Treasurer.

Estate of George Deibel, deceased.

Pending.

Estate of William Edwards, deceased.

Estate closed and money paid to State Treasurer.

Estate of John F. Foster, deceased.

Estate closed and money paid to State Treasurer.

Estate of James Y. Goggin, deceased.

Money paid to heirs upon court order.

Estate of Rose Ann Hubbard, deceased.

Money distributed to heirs on petition.

Estate of Mrs. Willie A. Hicks, deceased.

Estate closed and money paid to State Treasurer.

Estate of Henry Johanns, deceased.

Estate closed and money paid to State Treasurer.

Estate of George B. Jones, deceased.

Estate closed and money paid to State Treasurer.

Estate of Samuel B. Kaufman, deceased.

Estate closed and money paid to State Treasurer.

Estate of Joseph Kuesch, deceased.

Money distributed to heirs on petition.

Estate of Kate Manley, deceased.

Money paid to heirs upon court order.

Estate of Harriet Fox MacFadden, deceased.

Money paid to heirs upon court order.
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Estate of John Olsen, deceased.

Caveat to will denied.

Estate of John Organ, deceased.

Estate closed and money paid to State Treasurer.

Estate of John C. O'Brien, deceased.

Estate closed and money paid to State Treasurer.

Estate of Edwin S. Pierce, deceased.

Estate closed and money paid to State Treasurer.

Estate of Frank Smith, deceased.

Pending.

Estate of Charles E. Stewart, deceased.

Pending.

Estate of Kayte St. John, deceased.

Estate closed and money paid to State Treasurer.

Estate of Charles Vaillencourt, deceased.

Money paid to heirs on court order.

Estate of Anna Washington, deceased.

Estate closed and money paid to State Treasurer.

Delta County

Estate of Lydia Kobinson, deceased.

Pending.

Dolores County

Estate of James Best, deceased.

Estate closed and money paid to State Treasurer.

Estate of Joseph Mund, deceased.
Pending.

Douglas County

Estate of Adam Martz, deceased.

Estate closed and money paid to State Treasurer.

Eagle County

Estate of Fannie C. McCabe.
Estate closed and money paid to State Treasurer.

El Paso County

Estate of Frank Hayes, deceased.

Money distributed to heirs on petition.

Estate of Axel Johnson, deceased.

Estate closed and money paid to State Treasurer.
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Estate of Partick Quinlan, deceased.

Estate closed and money paid to State Treasurer.

Estate of Samuel T. Seddon, deceased.

Petition for determination of heirship denied.

Fremont County

Estate of Edward Garland, deceased.

Pending.

Garfield County

Estate of W. E. Goodrich, deceased.

Pending.

Grand County

Estate of Charles Mangelson, deceased.

Estate closed and money paid to State Treasurer.

Gunnison County

Estate of Louis Idzenton, deceased.

Pending.

Jefferson County

Estate of Mary A. Donelson, deceased.

Estate closed and money paid to State Treasurer.

Estate of Francis M. Miller, deceased.

Estate closed and money paid to State Treasurer.

Estate of Charles D. McCann, deceased.

Money paid to heirs on court order.

Kit Carson County

Estate of Edward S. LaRue, deceased.

Estate closed and money paid to State Treasurer.

Lake County

Estate of 0. 0. Swanson, deceased.

Pending.

Estate of David Matthies, deceased.

Pending.

Las Animas County

Estate of Paul Mayer, deceased.

Estate closed and money paid to State Treasurer.

Logan County

Estate of Chauncey C. Chapin, deceased.

Estate closed and money paid to State Treasurer.
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Estate of Margaret R. 'Brien, deceased.

Pending.

Estate of Joseph Wilson, Sr., deceased.

Partial payment made to State Treasurer.

Balance pending on sale of real estate.

Mesa County

Estate of Charles E. Doxey, deceased.

Estate closed and money paid to State Treasurer.

Estate of Frank Johnson, deceased.

Estate closed and money paid to State Treasurer.

Estate of William Murr, deceased.

Estate closed and money paid to State Treasurer.

Morgan County

Estate of Walter E. Rogers, deceased.

Pending.

Estate of Frank Smrcka, deceased.

Pending.

Otero County

Estate of Samuel Andrews, deceased.

Money paid to heir upon court order.

Estate of Jacob Beuner, deceased.

Estate closed and money paid to State Treasurer.

Estate of Hattie G. Miller, deceased.

Estate closed and money paid to State Treasurer.

Park County

Estate of James E. Kehoe, deceased.

Pending.

Powers County

Estate of Nellie E. George, deceased.

Estate closed and money paid to State Treasurer.

Pueblo County

Estate of Agnes M. Hicks, deceased.

Pending.

Rio Grande County

Estate of Luther Oliver, deceased.

Pending.
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Saguache County

Estate of Sarah Miller, deceased.

Estate closed and money paid to State Treasurer.

Estate of Thomas H. Thompson, deceased.

Pending.

San Miguel County

Estate of Fred Beebe, deceased.

Pending.

Estate of Andrew Bivens, deceased.

Pending.

Summit County

Estate of Daniel Wesley Fall, deceased.

Pending.

Teller County

Estate of Andrew Olson, deceased.

Pending.

Washington County

Estate of Eugene Purdy, deceased.

Estate closed and money paid to State Treasurer.

Weld County

Estate of Harrison J. Black, deceased.

Partial payment made to State Treasurer.

Balance to be paid on sale of stock.

Estate of Charles E. Carlson, deceased.

Pending.

Estate of Etta M. Robinson, deceased.

Estate closed and money paid to State Treasurer.



SCHEDULE III

OPINIONS AND SYLLABI OF
OPINIONS

RENDERED DURING THE BIENNIAL PERIOD

1935-1936

Note : These syllabi and opinions are reported in the chrono-

logical order of the dates on which the opinions were rendered.

A copy of each opinion is on file under a number corresponding

with that of the syllabus.
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Opinions and Syllabi of Opinions

1 . INSURANCE
Colorado Insurance Department, December 18, 1934.

Term of life of Mutual Co.

A corporation not for profit, bringing itself under Mutual In-

surance Act of 1921, became a body corporate as of 1921, despite

the fact that change was effected by so-called ''Certificate of

Amendment."
Corporate life limited to 20 years by general law being then

in effect.

2 STATE HIGHWAY FUNDS
To B. F. Stapleton, December 28, 1934.

Distribution of Highway Special Fund.

The distribution of the State Highway Department's Special

Fund to the State Highway Fund to pay items properly chargeable
against the Special Fund, is just a matter of book-keeping con-

venience and may be adjusted by the State Auditor at any time
when monthly distributions of motor fuel taxes are made under the

Act of 1933.

3 MONEY LENDERS' ACT
To Grant McFerson, December 29, 1934.

The Act of 1913 is now in effect.

The Money Lenders' Act of 1919 purported to repeal the Act
of 1913, but since the Supreme Court has recently declared the
1919 Act unconstitutional the Act of 1913 is in full force and
effect. It is the duty of the Bank Commissioner to issue licenses,

collect and receive fees and report violations of the Act to the

proper district attorneys, in accordance with the provisions of the
act.

4 FEES AND SALARIES
To B. F. Stapleton, December 31, 1934.

Payment of salary vouchers.

The law was actually passed on November 6th; when voted
upon by the electors of the State, there could have been no reason-

able doubt as to its becoming effective. The Treasurer was justi-

fied in employing clerical assistance to get his office ready to put
the law into operation, and the State Auditor may properly ap-

prove the vouchers for payment.
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5 NEWSPAPERS

To Ellison Hatfield, January 2, 1935.

General circulation in the county.

Paper printed in one county can be ''published" and have
general circulation in another. In re: McDonald, 187 Calif. 158;
201 Pacific, 111; Connerlv v. Stephenson, 181 Ark. 833; 28 S. W.
2nd 60.

6 TAXATION

To Silmon Smith, January 3, 1935.

Distraint of personal property.

Personal property may be distrained for personal property
taxes, even after the owner's real estate has been bid in by the

county for an amount representing the tax on both real and per-

sonal propertv. (Sec. 7371, 7375, 7402 C. L. 1921; 18 Colo. App.
85, 8 Colo. App. 359, 74 Colo. 129, 87 Colo. 193.)

7 ARCHITECTS

To Frank W. Frewen, January 8, 1935.

Licensing of.

''Shall" is to be given a mandatory meaning in construing
Sec. 4689, C. L. '21, and the Board of Architects Examiners is

compelled to grant certificates where the applicant is a member of

the American Institute of Architects.

City of Colo. Springs v. Street, 81 Colo., 181, 184.

8 ENGINEERS

To W. T. Blight, January 9, 1935.

Practice without a license.

Firm may advertise as engineering company if it does not at-

tempt to practice except under supervison of a consulting engineer.

rSec. 4708, 4709 C. L. 1921 amended S. L. 1927 p. 335.)

9 LIQUOR LAW
To Chas. M. Armstrong, January 19, 1935.

Distiller's license.

Under Ch. 12, Ex. S. L. 1933, a manufacturer, rectifier or

distiller of spiritous liquors in Colorado may sell directly to re-

tailers in the State without a wholesaler's license. His distiller's

license covers such sales.
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10 CIVIL SERVICE

To. H. C. Getty, January 22, 1935.

Removal of Provisional Appointee.

A provisional appointee under civil service may not be re-

moved by the head of a department without the approval of the

Civil Service Commission.
State C. S. Comm. v. Cummings, 83 Colo., 379.

11 PHARMACY BOARD

To H. F. Bedford, January 24, 1935.

Right of Secretary to additional compensation.

The Administrative Code of 1933 did not expressly or im-

pliedly repeal Sec. 4583, C. L. 1921 as amended, which provides
salaries of the members and secretary of the Pharmacy Board ; and
as Sec. 2, Art. 7 of the Administrative Code expressly provides for

the continuance of said Board as then organized and existing under
Sec. 4583, the secretary is entitled to receive compensation as a

member and also a,s secretary of said Board.

12 TAX DEEDS

To C. S. Ickes, January 25, 1935.

County not permitted to take tax deed.

Under the provisions of Sec. 7422, C. L. '21, as amended by
Ch. 152, S. L. '27, a county may bid in land sold for delinquent
taxes, but is not permitted to take a tax deed for such land. (But
see Ch. 217, S. L. 1935.)

13 MOTOR VEHICLE TAX LAW
To G. F. Wilson, February 5, 1935.

Duties of Excise Tax Commissioner.

Under the Administrative Code the active administration of

the Motor Vehicle Tax Law and of the Uniform Motor Vehicle

Code is the dutj^ of the Excise Tax Commissioner, under the gen-
eral supervision of the State Treasurer.

14 GENERAL ASSEMBLY

To Ray H. Talbot, February 5, 1935.

Right of Lt. Gov. to vote.

It is not only the right, but it is the duty of the Lieutenant
Governor to cast his vote when the Senate is equally divided upon
any question which is properly before it (C. J. No. 59, page 115).

Rouse V. Johnson, 234 Ky., 473, 479.
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15 FEES AND SALARIES

To Chas. H. Beeler, February 13, 1935.

Increasing deputy county treasurer's salary.

Under Sec. 7940, C. L. '21, which provides for the appointment
of a deputy by the county treasurer and that his compensation and
term of office shall be fixed by the treasurer with the approval of

the county board, a salary once fixed by the treasurer and ap-

proved by the board cannot be changed by either without the ap-

proval of the other (Watson v. Commissioners, 80 Colo., 14; Com-
missioners V. Morning, 72 Colo., 200). The approval of the board
is indispensable and the treasurer could not pay a larger salary

than that which the commissoners have approved.

16 TAXATION

To Walter H. Smythe, January 28, 1935.

Rural Rehabilitation Corporation property

Property acquired by the Rural Rehabilitation Corporation or

its subsidiaries, is not subject to general taxation.

17 UNFAIR COMPETITION

To C. C. Mims, February 4, 1935.

Grocery stores.

State laws concerning unfair competition are not suspended or

superseded by Ch. 1, 1st Ex. S. L. '33, except insofar as they are

inconsistent with the provisions of the National Industrial Recov-
ery Code. (Ch. 187 S. L. 1933.)

18 TAX SALES

To T. W. Poulson, February 5, 1935.

Redemption of non-contiguous tracts.

Non-contiguous tracts of land included in a single tax sale

certificate, may be redeemed separately only if the tracts in ques-

tion were sold separately and then included in a single certificate

at the request of the purchaser, pursuant to Sec. 7419 C. L. '21.

If sold together sale is void. (33 Colo. 475.)

19 APPROPRIATIONS—Continuing

To H. F. Bedford, February 13, 1935.

State Examiners.

The law does not provide a continuing appropriation for the

compensation of the State Examiner or Assistant Public Exam-
iner. (Sec. 314 C. L. 1921 ; 55 Colo. 589.)
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20 MOTOR VEHICLES

To Walter P. Powell, February 19, 1935.

Disposition of counties' share of license and fuel taxes.

The counties should place their share of the State Motor
Vehicle Tax and the Motor Fuel Tax in a separate fund, as ordered
by the State Treasurer.

The counties' share of Motor Fuel Tax and Motor Vehicle

license fee may be used to buy or repair machinery or buy gasoline

but there is some doubt if it can be used to buv rights of way.
(Amdt, No. 5 passed Nov. 6, 1934, Ch. 93 S. L. 1935.)

21 CHAIN STORE TAX

To James W. Creamer, February 26, 1935.

Test as to what is "Chain."

Two or more units are taxable as a chain when following situ-

ations exist

:

1. Identical general manager or management or boards of

directors.

2. Identical supervision as shown by having the same man
act as president, or the same group of men occupy the governing
offices.

3. Identical ownership or control as shown by ownership of

51% or more of the stock by the same person or group of persons.

22 SALES TAX

To Chas. M. Armstrong, February 26, 1935.

Commodities paying Federal Processing tax.

The Federal processing tax is not an excise tax within the

meaning of section 6 of our Colorado Sales Tax Law, and hence

sales of commodities subject to the processing tax are subject to the

sales tax.

23 SALES TAX

To Major R. 0. Baird, February 27, 1935.

Purchases with relief money.

Sales of articles covered by direct relief orders are not subject

to sales tax.

Sales of articles purchased with money paid as wages for work
relief are taxable and tax must be paid by the purchaser.
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24 SALES TAX
To G. D. Blount, February 27, 1935.

Materials for State projects.

Sales of materials to be used in construction of State highways
are not subject to sales tax. (Ch. 189, S. L. 1935.)

25 INSURANCE
To Jackson Cochrane, dated October 4, '34, issued March 3, '35.

Reinsurance—Mutual company.

Mutual Life Insurance companies can not transfer a part of

risks to another company. Section 2537 (2) C. L. '21 construed to

require a transfer of all or none of risk.

Citing Bolles v. Mut. Res. Fund Life Ins. Co. 220 111. 400

;

Federal Life Ins. Co. v. Kerr, 173 Ind. 613. (Contra
100 N. W. 39. 45 Atl. 762.)

26 TAXATION
To Colorado Tax Commission, March 4, 1935.

Assessment of automobiles sold prior to April 1 but delivered after.

Ownership of automobiles is vested in the purchaser at the

time the bill of sale is issued to him. In order for him to escape

the sales tax, the sale must have been completed prior to March 1,

1935, so if title to a car is passed then, to escape payment of sales

tax, the car is assessable to purchaser on April 1, although delivery

is not made until later. (Sec. 7193, 7180 C. L. 1921.) See opin-

ion No. 28.

27 SALES TAX LAW
March 4, 1935.

Hendrie & Bolthoff Manufacturing Co.,

1635 - 17th Street,

Denver, Colorado.

Attention Mr. H. V. Waterman, President.

General construction of Statute.

Gentlemen

:

I am sorry that I have been unable to give you a written con-

firmation of some of the matters which we discussed at the meet-

ing of the Rocky Mountain Distributors' Association on last

Wednesday evening, particularly with reference to your letter of

February 25, addressed to Mr. William C. Prescott, Director of

the Sales Tax Divison.

In taking up the matters in your letter to Mr. Prescott, it may
be that statements made herein will not be entirely consistent with

oral statements made on Wednesday night, but in the main, I be-

lieve you can rely on the following answers

:
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INTERSTATE SALES
(Section 10)

As a general rule, you will be safe in relying upon the propo-
sition that when merchandise is contracted for in this State, and
no further assent is necessary from an out-of-state authority, and
the goods are delivered in Colorado, that it is then an intrastate

sale and is subject to the tax. On the other hand, if the sale is

made subject to an out-of-state confirmation, ordinarily the sale is

in interstate commerce and is not taxable.

DELIVERY CHARGES
(Section 12)

When property is sold f. o. b. Denver, subject to freight equal-

ization with other points, the freight charge is not taxable if seg-

regated and so reported.

SALES TO CONTRACTORS
(Section 21-b)

Ordinarily any sales to contractors, under the ruling of the

Supreme Court of the State of Illinois in their decision of Decem-
ber 20, 1934, and which we have adopted, are not taxable. This
is to the effect that the contractor is buying for purposes of resale

and he is charged with the duty of passing the tax on to the ulti-

mate consumer, which, in the Illinois case was construed to be the

house o^vner. In other words, the contractor must pay the tax.

EXEMPTION CERTIFICATES
These certificates, I believe, are at this writing available at

the office of the State Treasurer.

For the present you may assume that all sales to contractors

engaged in jobs for the Federal government, the State, or any of

its political subdivisions are not subject to the tax.

Transformers and meters used by electrical power companies
are, in our opinion, taxable under the Act under the theory that

here the electrical company is the ultimate consumer and they are

not bought for purposes of resale, and are not part of the processing
or manufacturing in the manufacture of the product for resale.

Drill steel, under paragraph 3, of Section 11, page 4 of the

Rules and Regulations, is taxable on the theory that it is tangible

personal property used or consumed, but does not enter into the

actual processing of the material ultimately produced.

Under the next to the last paragraph of Section 11, carbide
used for lighting purposes in a mine is not taxable. To say that
drill steel is taxable in the preceding paragraph, but that powder,
fuse and caps for use in coal and metal mining or quarry opera-
tions are not taxable may be making a distinction without a differ-

ence. Certainly, there is no very good reason for such discrim-

ination.
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EXEMPT SALES
(Section 7)

Regarding sales
'

' in their governmental capacity only '

'
; for

the present, I believe you are safe in relying upon the general

proposition that on all sales to the Federal government, the State,

and its political subdivisions, and to contractors engaged in con-

struction of same, there will be no tax. However, one exception
occurs to me, that where State institutions are operating cafeterias,

book stores, and things of that general nature engaged in compe-
tition vith private individuals, the tax should be collected.

You will recall that there was a great deal of discussion about
the discrimination caused by application of the Interstate Com-
merce clause in much of your business. As I told you, I have been
informed that there is pending in Congress a bill known as the

'^Robbins Act" which has for its purpose the correction of the

discrimination caused by the Interstate Commerce clause in states

having a Sales Tax. I have wired to Congressman Lewis for a

copy of this Act to find out what its provisions are and the possi-

bility of its passage, and upon receipt of this information, I shall

be glad to advise you further on this very important question.

Hoping that this general statement may be of some assistance

to you, and thanking you for the opportunity of meeting with your
organization and assuring you of our continued cooperation, I am

Very truly yours,

PAUL P. PROSSER,
Attorney General.

NORRIS C. BAKKE,
Deputy Attorney General.

28 TAXATION
To Mr. A. AV. Sparkman, March 9, 1935.

Assessment of automobiles sold prior to April 1.

If cars ordered before March 1st are not in this State April

1st, no property tax will be assessable on them; if they are in

possession of the purchasers in this State on April 1st, the pur-

chasers will be obliged to pay the tax.

29 CIVIL SERVICE

To H. C. Getty, March 12, 1935.

Appointment after expiration of 2-year list.

Under Art. 5, subparagraph (3) of the Published rules of the

Civil Service Commission, a vacancy occurring after the expiration

of the two-year list of eligibes (extended by the Commission for a

3rd year) may be filled by the person at the head of such list before

third year expires.
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30 BEER LICENSE FEES

To C. C. Woolridg-e, March 12, 1935.

Disposition.

The Okl Age Pension Fund gets all of the license fees for the

sale of 3.2 beer and 60% of the license fees for the sale of liquor.

31 INSANE PERSONS

To C. C. Hough, March 13, 1935.

Members of CCC Camps.

County Attorney of the county in which the insane person is

a legal resident is charged with the duty of instituting committment
proceedings in the county court. The legal residence of a person is

not changed or affected bv residence at CCC camp. (Sec. 551, 558

C. L. 1921.)

32 SALES TAX

To James D. Parriott, March 14, 1936.

Cities.

Not liable to pay tax when acting in governmental capacity.

33 INSURANCE

To Jackson Cochrane, March 15, 1935.

Insurance of minors.

Sec. 2512, C. L. 1921, as amended, prohibiting the writing of

insurance on children under the age of ten years, except upon ap-
plication of natural parents, is not repealed or modified by Ch. 51,

Sec. 5, S. L. 1931, relating to adoption.
The repeal of a statute bv implication is not favored.

People V. Chaffee County, 86 Colo., 249.

34 CORPORATIONS

To J. Von Tobel, March 19, 1935.

Financial information in annual reports of.

Construing Ch. 71, Sec. 1, sub-sections 7, 8 and 9, S. L. 1931,

regarding detail of financial information to be set forth in annual
corporation reports.

Citing: Bergen v. Valentine Co., 88 Colo. 52.

Beeler v. Oil Co., 85 Colo. 50.

Moody V. Khodes, 61 Colo. 368.

Deer Trail Co. v. Cummins, 80 Colo. 368.



54 Biennial Report

35 CHAIN STORE TAX
To A. A. McVittie, March .18, 1935.

The provisions of the Act shall apply to every person or cor-

poration, etc., controlled or held with others by majority stock own-
ership or directed by one management or association of ultimate
management. Application must be made to operate each store, but
may be listed on one application blank.

36 STATE AUDITOR

To Irvin E. Jones, March 18, 1935.

May require County to set up separate road fund.

Under Sections 312 and 313, C. L. 1921, the Auditor of State

clearly has the authority to require the county commissioners and
the county treasurers of the various counties to set up a special

road fund to handle allocations of the State Gasoline Tax to the

counties.

37 CITIES AND TOWNS
To John G. Abbott, March 18, 1935.

When Mayor may vote on ordinance.

Under sections 9062, 9167 and 9168, C. L. 1921, the law does

not permit the Mayor to vote in case of a tie upon an ordinance or

resolution making an appropriation or authorizing an expenditure

of money. (43 C. J. 507.) When contracts must be let to lowest

bidder. (Sec. 8987, 9020 C. L. 1921.)

38 SALES TAX

To H. L. Prather, March 25, 1935.

Auctions.

Auction sales in Colorado are subject to the sales tax, and
where the name of the owner is disclosed such owner must pay the

tax.

39 COUNTY COMMISSIONERS

To A. E. Aldrich, March 15, 1935.

As County Board of Health.

Under Sec. 893, C. L. 1921, the County Board of Health shall

appoint a qualified physician as health officer of the county. How-
ever, we are of the opinion that for the county commissioners to

appoint one of their own members as county health officer, would

be contrary to public policy.
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40 CIVIL SERVICE COMMISSION

To State Civil Service Comm., March 25, 1935.

Power to provide for expenses.

Sec. 33 of Art. Y of the Constitution provides that "no money
shall be paid out of the treasury except upon appropriations made
by law, and on warrant drawn by the proper officer in pursuance
thereof."

The amended section 13 of Art, XII fails to say that the Civil

Service Commission may expend money for expenses without a

prior appropriation to cover the same. Therefore the Commission
Avould not be authorized to call upon the State Treasury for ex-

pense money in the absence of funds remaining in an appropriation

made for that purpose.

41 BUILDING AND LOAN CODE
To J. R. McClelland, March 29, 1935.

Constitutionality of Code.

Sec. 13, Art. IX, Ch. 47, B. & L. Code of 1933, is not uncon-
stitutional on ground that it impairs the obligations of contracts

entered into prior to 1933. Dividends are only payable out of

earnings, even in the absence of statute.

42 SALES TAX
To Wm. C. Prescott, March 28, 1935.

Fund stolen.

The retailer is liable to the Sales Tax Department for the full

amount of tax collected each month, and if all or part of it is

stolen he must make the loss good.

43 FEES AND SALARIES
To H. F. Bedford, March 30, 1935.

Investigator part time for two boards.

An arrangement between the State Board of Pharmacy and
the State Medical Board to jointly employ a part-time investigator,

who shall serve one board one month, and the other board the next,

receiving his monthly salary from the board for which he has

worked, would not be in violation of the Administrative Code (Sec.

7, Art. 1, relating to salaries).

44 INCOME TAX LAW (H. B. 487)

To Gov. Johnson, March 30, 1935.

Constitutionality.

The Bill is unconstitutional because :

1. The tax proposed to be laid is not a tax upon the enjoyment
of a privilege, but is a tax upon the exercise of a natural right.
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2. Income is property and the tax proposed to be laid on in-

comes is a direct tax upon property.
3. The proposed law is contrary to the provisions of the Colo-

rado Constitution which requires that all taxes must be uniform
upon the same classes of property. (Sec. 3, Art. X.)

45 SALES TAX LAW
To Erl H. Ellis, April 3, 1935.

Sales by jobbers—Rules and regulations.

The following regulation meets with the approval of the State
Treasurer and the Director of the Sales Tax Department

:

"The Colorado Sales Tax will not apply to receipts

from a sale, if the sale is based upon an order which pre-

scribes that specifically designated goods shall be shipped
by a third party from an out-of-state point direct to the

purchaser in Colorado, and the sale is actually made in ac-

cordance with such order
;
provided, that the goods sold

shall not be of a kind and amount customarily carried in

stock by Colorado concerns."

46 COAL MINING

To Thos. Allen, April 4, 1935.

Annual license fees.

Inasmuch as the Act contains no provision for prorating or

reducing the license fee for the current year (1935) the full amount
of the fee as fixed by the Act must be paid.

47 SCHOOL OF MINES
To M. F. Coolbaugh, April 5, 1935.

Faculty personnel—Effect of Code on employment.

The whole purpose and intent of the Administrative Code in

its applicability to our State Institutions is that the Executive
Council shall exert only general supervision over the duties and
functions of the boards of such institutions. Board of Trustees

still hire faculty.

48 TAXATION
To Rudolph Kubal, April 5, 1935.

Payment of back taxes on motor vehicle.

Under House Bill Xo. 531, a penalty is imposed upon any one

who obtains a license without paying all taxes assessed against the

recently purchased vehicle. Taxes are perpetual lien on personal

property until paid. (Sec. 7375 C. L. 1921.)
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49 INSURANCE
To Jackson Cochrane, April 5, 1985.

Service of process on foreign insurance companies by serving Insurance
Commissioner.

The Commissioner is not concerned with question of validity of

service of process so long as same is done in accordance with Sec.

2491, C. L. 1921.

Federal Government agency must pay the usual $2 service fee,

as such charge is made to defray expense to which the department
is put.

50 MOTOR VEHICLE LAW
To Chas. M. Armstrong, April 5, 1935.

Re: H. B. No. 532.

1. H. B. 532 does not affect interstate traffic, except that it

requires o^^TLers of trucks, busses, etc., who are or become residents

of Colorado to buy licenses in the county in which they reside.

2. It does not change the present law regarding residents of

foreign states who travel through Colorado without establishing

a residence in Colorado.
3. The purpose of the act is to require all Colorado residents

to buy their motor vehicle licenses in the county in which they
reside.

4. It does not affect the power of the Motor Vehicle Depart-
ment to make reciprocal agreements with other states under Ch.
130, S. L. '33 nor to make agreements concerning both trucks and
trailers owned by non-residents.

5. Sec. 1 of the act refers to motor vehicles owned by persons
who are residents of Colorado, which is made clear by the require-

ment that persons driving cars with foreign licenses must within
30 days obtain a Colorado license in the county ''in this State
where said owner resides."

51 TAX CERTIFICATES
To R. D. McLeod, April 5, 1935.

Assignment of.

Under S. B. 433, the county board has been given much broader
powers in regard to the assignment of tax certificates, but the law
works in the same w^ay as the old (Sec. 7422, C. L. '21) in that

the county treasurer should sign the assignment acting under a

resolution by the county board.

52 TAXES
To Mr. L. H. Hauter, April 6, 1935.

Certificates held by county.

County could not issue deeds on taxes certificates held by it

although U. S. Government had option on certificates. If law passes

permitting county to take tax deeds, situation will be different.
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53 SCHOOLS
To Olga A. Hellbeck, April 6, 1935.

There is no legal disability in a school teacher becoming a

candidate for the office of school director, but if such teacher should
be elected he would then be incapable of discharging the duties of

both offices, and he would be compelled to make a choice between
the two (12 L. R. A. 125).

54 MOTOR VEHICLES
To Chas. H. Gunn, April 11, 1935.

Payment of taxes oil motor vehicles before obtaining license.

Although county assessors under this act must begin immedi-
ately to list automobiles separate!}", which separate list is to be
turned over to the county treasurer January 1, 1936, yet this law
cannot be carried into full effect as to county clerks until January
1, 1936, for the reason that until that date^ the county treasurer

will not have in his possession a separate list of automobiles, so that

he can furnish to the county clerk a receipt for taxes levied upon
a specific motor vehicle.

55 TOLL ROADS
To Edward D. Foster, April 11, 1935.

Built through Federal loan.

A county may establish and maintain a toll road to be built

with Federal Funds to be repaid from receipts of the road.

65 C. J. 1127.

Ch. 16, 1 Ex. Sess., '33, as amended by S. B. 275, ap-

proved February 18, 1935.

Hoyt et al. v. Trustees, decided by Sup. Ct., 4/8/35.

56 COAL MINE INSPECTION

To C. M. Armstrong, April 11, 1935.

Under H. B. 331, which is amendatory of previous statutes

relative to coal mine inspection laws, the State Treasurer is the

proper licensing officer and may issue licenses subject to the ap-

proval of the Coal Mine Inspector.

The Coal Mine Inspection Department should have the cus-

tody of all books and records relative to inspection; the State

Treasurer should retain custody of license fees and make proper
accounting therefor.

57 HIGHWAY DEPARTMENT
To C. D. Vail, April 11, 1935.

Contracts of.

House Bill 188 of the 30th Gen. Assembly, amending the Com-
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piled Laws of 1921 (Sec. 1391) in no way changes the method of

executing ordinary contracts between the Highway Department
and the U. S. Government, as provided for in Sec. 1398, C. L. 1921,

but refers only to highway anticipation warrants.

58 MOTOR VEHICLES

To Chas. M. Armstrong, April 12, 1935.

Registration of titles.

The county clerk may require an affidavit from the mortgagee
of a motor vehicle which he desires registered in his own name
after he has foreclosed a mortgage lien. Foreclosure of chattel

mortgages discussed.

59 STATE ENGINEER

To M. C. Hinderlider, April 12 1935.

Records of Irrigation companies.

It does not appear that under Sec. 1731. C. L. '21, it is within

the province or authority of the State Engineer to order or direct

irrigation companies to give access to their records on demand of a

user of water.

60 INHERITANCE TAX LAW
To G. Hetherington, April 15, 1935.

Taxability of partnership interest.

Under the Uniform Partnership Law a partnership interest

is personal property (S. L. '31, Ch. 129, Sec. 26) and upon the

death of a partner his right in specific propertv vests in the sur-

viving partner (S. L. '31, Ch. 129, Sec. 26). It therefore follows

that tlie partnership interest of a resident of Colorado in a partner-

ship existing in a foreign state is taxable under the Colorado In-

heritance Tax Law in Colorado, but not in the foreign state.

61 SALES TAX

To Grant, Ellis, Shafroth & Toll April 15, 1935.

Leases under Sales Tax.

Lease of Xeon signs and tubing for advertising purposes are

taxable.

62 STATE LAND BOARD

To Land Board, April 15, 1935.

H. B. 792 concerning insurance of State buildings has no ap-
plication to improved farm lands held by the State School Fund.
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63 FEES AND SALARIES

To Homer F. Bedford, April 16 1935.

Increase of salary.

The reinstatement of salaries reduced under Ch. 181, S. L. '33,

during the biennial period ending June 30, 1935, would be
unlawful.

64 CHIROPRACTIC BOARD
To Dr. C. C. Harrod, April 17, 1935.

Adoption of rules.

A rule requiring licentiates to take a post graduate or review
course probably could not be enforced.

65 SALES TAX
To H. F. Bedford, April 17, 1935.

Payment of expenses incident to creation of Sales Tax Department,

In order to reimburse the General Fund for the expenses ad-

vanced for the necessary creation of the Sales Tax Department
under H. B. 984, it would be within the province of the State

Treasurer to anticipate the total amount of revenue available under
the Act during its life, divide that amount by 26 (the number of

months the law^ still has to run) and apply 5% of the average

result to the payment of such expense.

Whatever amount is finally determined upon for monthly ex-

penses should be approved by the Executive Council.

66 SALES TAX
To Mr. W. E. Biter, April 18, 1935.

Poisoned bait sold by U. S. Dept. of Agriculture.

Not subject to sales tax as sales are occasional and in nature

of a service.

67 FEES AND SALARIES

To Chas. 0. Mosher, April 18, 1935.

Increase of egg license fee during year.

1. A license fee may be increased or decreased at any time in

the discretion of the body imposing it (37 C. J., Sec. 40, p. 189) ;

and persons engaged in the business during the present calendar

year who failed to procure a license prior to the effective date of

the Act (March 16, '35) must pay the increased fee.

2. It is the duty of any person who is required by the terms

of the Act to be licensed, to make application, accompanied by the

proper fee and to obtain such license.



Attorney General of Colorado 61

68 "CIVIL ACTIONS"

To W. H. Hammond, April 19, 1935.

Tax on filing of civil actions.

The term ''civil actions" as used in H. B. 789, imposing a tax

for the annotation of the Colorado Laws, includes statutory pro-

ceedings such as appeals from justice courts, divorce cases, forcible

entry and detainer, eminent domain, partition and mechanics' lien

eases.

69 DENTAL EXAMINERS

To Dr. X. C. Gunter. April 20, 1935.

Annual Registration fee.

Under Ch. 88. S. L. '29 failure to pay the required fee when
due shall automatically suspend the right of any licentiate to prac-

tice dentistry; and. further, if such delinquency continues for three

consecutive years, it shall be the duty of the board without notice,

or hearing to cancel the delinquent's license, subject to reinstate-

ment.

70 CHAIN STORE TAX
To James ^Y. Creamer, April 22, 1935.

Re: Vending machines.

Lender the definition of the term ''store" in the Act. it is used

in its usual and ordinarv^ sense, and it is probable that the legisla-

ture did not intend to include vending machines within the pro-

visions of the Colorado Store License Law.

71 COAL MINE INSPECTION
To Thos. Allen. April 22, 1935.

Maps by licensed engineer.

The Coal Mine Inspection Department may require all maps
used in the work of the department to bear the stamp of a licensed

engineer, unless exempted by Sec. 4707 of the Engineering Act.

(S7l. 1927.)

72 FEES AND SALARIES

To G. Hetherington. April 23. 1935.

Continuing Appropriations.

Salaries of the Inheritance Tax Commissioner, his deputies

and the appraisers authorized to be appointed are continuing ap-

propriations and may be paid in full from the effective date of the

new act—approved on April 11th, 1935.
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73 FEES AND SALARIES
To Executive Council, April 25, 1935.

Director of Markets Division salaries.

Salaries not having been lixed by legislature can be fixed by
head of department subject to approval of Executive Council.

(Adm. Code, Sec. 7.)

74 SALES TAX
To W. F. Denious, April 25, '35.

Exemption of items used in processing.

Classification of the items used by Gates Rubber Co., listed by
the Sales Tax Division as non-taxable, is reasonable and shows no
abuse of discretion, and would probably be sustained by the courts.

All other items of personal property bought and used by the

Gates Rubber Co. are subject to the sales tax.

75 SALES TAX
To S. A. Henry, April 25, 1935.

School cafeterias.

Sales of food in school cafeterias, limited to pupils, teachers

and employes of the school (and not served to the public), should
not be taxed.

76 SALES TAX LAW
To Frank L. Shaw, April 26, 1935.

Sales by an Administrator.

If the tangible personal property being sold would have been
subject to the tax if sold by the deceased during his lifetime, the

sales by the administrator, even though made under order of court,

are subject to the tax.

77 SALES TAX LAW
To Robt. S. Crites, April 26, 1935.

Distributions by Rural Rehabilitation Corp.

To enforce collection of the sales tax on tangible personal prop-
erty distributed to relief clients by the Bureau of Rural Rehabili-

tation would impose an unwarranted and unjustified hardship upon
an instrumentality of the U. S. Government.

78 SALES TAX
To W. W. Cooper, April 26, 1935.

Exemption of religious and charitable institutions.

An organization which is not required to pay general property
taxes, because of its religious or charitable character, is not sub-

ject to the sales tax.
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79 MONEY LENDERS' ACT
To Grant McFerson, April 27, 1935.

Additional licenses.

Under House Bill 99, (effective April 11, 1935), not more
than one place of business shall be maintained under the same
license, but the licensing official shall issue more than one license

to a licensee upon the payment of an additional license fee and the

filing of an additional bond.

80 MOTOR VEHICLES
To SecV of State, Washington, D. C, :\lay 2, 1935.

Reciprocal privileges with foreign countries.

Under Sec. 36 of Ch. 122, S. L. 1931, any non-resident owner
of an automobile which has been duly registered in the place of

the owner's residence and which at all times when operated in

Colorado, displays upon it the number plate or plates issued for

such vehicle in the place of the owner's residence, may operate or

permit the operation of such vehicle within this State for an in-

definite time (but not for hire or compensation) without register-

ing such vehicle or paying any fees to the State.

81 MONEY LENDERS' ACT
To Grant McFerson, :\[ay 3, 1935.

Foreign Corporations.

A foreign corporation authorized to do business in Colorado
may qualifv as a monev lender under the provisions of House Bill

No. 99 of the 30th G. A., approved April 11, 1935.

Citing 14 A Corpus Juris, Sec. 3946, Page 1241.

82 HIGHWAY SIGNS AND MARKERS
To Roy Best, May 3, 1935.

Manufacture of, by Penitentiary.

^[oney for the purchase of supplies and equipment for the
manufacture of license plates, road signs, markers and to repair the
same is available from the Motor Vehicle License Fund.—Sec. 4 of

Ch. 135, S. L. 1933.

83 ARBITRATION
To R. G. Parvin, May 6, 1935.

Game and Fish.

A parole agreement of arbitration is a good common law agree-

ment and such an award may be made the basis of a civil action

for damages.
Lilley V. Tuttle, 52 Colo. 125.
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84 DAIRY CODE
To GoA^ Johnson, May 7, 1935.

Counter ice cream freezers.

Counter ice cream freezers may be licensed under section 9 of

the Colorado Dairy Code.

85 INSURANCE
To Jackson Cochrane, May 8, 1935.

Fraternal Benefit Society.

The Brotherhood of Railroad Trainmen operating under a

lodge plan and getting health and death benefits is exempt from
the insurance laws governing fraternal benefit societies by virtue of

Sec. 2629, C. L. '21.

The Insurance Commissioner is not an agent for service of

process upon such an organization.

86 INTERSTATE COMPACTS
To Gov. Johnson, May 9, 1935.

Ratification by General Assembly.

A Joint Resolution does not meet the constitutional require-
ments for ratification of interstate compacts. (Citing many cases

and compacts.)

87 BEER AND LIQUOR LICENSE FEES
To Warren B. Hale, May 14, 1935.

Old Age Pensions.

License fees collected by the State under H. B. 192 go into

the Old Age Pension Fund.
License fees collected by counties or municipalities are to be

credited to the general fund of the county or municipality in which
collected.

Licenses collected under H. B. 953, (the beer law) by the state

are payable to the Old Age Pension Fund through distribution by
the State Treasurer under Sec. 10 of this new beer law.

88 ACCOUNTANCY BOARD
To Arthur L. Baldwin, May 16, 1935.

An individual may operate a business or trade under a firm

name. Such individual could practice as a public accountant under
a firm name and as a certified public accountant under his own
name. The Accountancy Act empowers board to make rules and
regulations to govern examinations of applicants and issuance of

certificates, but not to regulate the practice in other respects by
rules and regulations.
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89 BOARD OF HEALTH
To, Dr. E. L. Cleere, May 16, 1935.

Barbers and Cosmetologists.

An administrative board is already designated by law to super-

vise the practice of barbering: and cosmetology, respectively, in this

State, and to the extent that each of these boards is authorized by
law to regulate the practice of the profession under its jurisdiction,

no other administrative board may usurp or take upon itself the

functions of such boards.

90 LIQUOR
To James H. Carr, May 17, 1935.

Restaurants and hotels owned by same person are limited to

one license.

91 LIQUOR
To eTames H. Carr, May 22, 1935.

Rebates of fees.

1. Credit shall be given for the unexpired portion of any ex-

isting state license and may be applied on new license issued

under the new law.

2. The holder of a state license issued under the 3.2% beer act

prior to the 1935 amendment may continue to operate thereunder

until the expiration of his license by filing bond required by para-

graphs 1 and 2 of Sec. 5, and 9a of the 1935 act. Such licensee

would not be entitled to a rebate for any unexpired portion of his

old license.

3. A person licensed as a wholesale dealer of medicinal liquor

under the act amended by H. B. 192 should be credited for the un-

expired portion on a wholesale dealer's license issued pursuant to

H. B. 192.

92 ALCOHOL
To Maurice Leckenby, May 22, 1935.

Sale by liquor licenses.

Licensees under H. B. 192 may sell alcohol of less than 190
proof for beverage purposes.

93 INSURANCE
To Jackson Cochrane, May 22, 1935.

Sportsman's Mutual Insurance Co.

Certificate of incorporation submitted by foreign mutual in-

surance company applying for admission to Colorado, containing
provision that '^private property of the members shall not be sub-

ject to the pavment of corporate debts" must be rejected. (Sec.

2566 C. L. 1921.)
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94 TAXATION
Disposition of tax certificates under H. B. 200.

May 23, 1935.

Mr. John R. Seaman,
Colorado Tax Commission,
State Office Building,

Denver, Colorado.

Dear Sir

:

In your letter of the 14th inst., you request an opinion upon
House Bill No. 200, approved and in effect May 1, 1935, and en-

close several letters which you have received relative to said act.

This office has received a large number of inquiries upon this bill,

and we will attempt herein to cover all of the points brought to

our attention, turning first to the interpretation of the law as it

stands.

1. The act applies only to ''taxes heretofore levied against

real property'' (Sec. 1). It does not refer to taxes upon personal

property.

2. The law refers only to taxes and does not apply to special

assessments which are not strictly taxes but assessments of benefits

against the land benefitted, so "special taxes ^' such as sewer taxes,

paving taxes, irrigation district taxes or water taxes are not cov-

ered by the act.

Therefore, we need not consider what the effect of the law
would have been had it attempted to include levies made by irriga-

tion or drainage districts or the like and which are in the nature of

special assessments for the purpose, among others, of paying bonds
or interest.

3. The law applies only to tax sale certificates held by the

county. The proviso in Section 1 reads

:

"Provided, however, that if the tax certificate on any
property has previously been sold at anj^ tax sale, or

assigned under proper order of the Board of County Com-
missioners, to any individual, firm, association or cor-

poration, the taxpayer shall be required to redeem or pay
the same in the manner now provided by law."

So, if an individual, firm or corporation is the holder of the cer-

tificate, either through purchase at the original tax sale, or through

an assignment of the certificate to him by the county, prior to the

effective date of this act, the certificate is not affected by the act.

4. This part of the act (Sections 1 and 2) is of course oper-

ative only from the date of its approval to and including Decem-
ber 31. 1935.

5. It applies to *'alV' real property taxes delinquent on
August 1, 1934, unless the tax sale certificate was obtained by an

individual, firm, association or corporation, prior to the effective
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date of the act, and the act applies to all real property taxes de-

linquent Anp:nst 1, 1934, whether the real property has been sold,

on account of such delinquency, or not.

6. When a landowner desires to take advantage of the law

and tenders the principal amount of his taxes, the County Treas-

urer should thereupon issue to him a receipt and a redemption

certificate, make the customary entries in the book of sales in his

office, charge the customary fees therefor and add the cost of

advertising as provided by the laws concerning redemptions. These

laws have not been repealed and H. B. 200 merely creates a tem-

porary^ modification thereof in regard to penalties and interest. It

gives landowners a period of eight months in which they can clean

up their back taxes without penalties or interest in all cases where
the certificate was not held by an individual, firm or corporation

at the time the act took effect. After December 31, 1935, if the

taxes still remain delinquent, the County upon proper advertise-

ment may under Section 3 of the act receive a tax deed to property

upon which taxes have been delinquent for three years or more.

7. It is to be noted that the law permits the County Treas-

urer to turn over certificates in this manner only to the owner or

mortgagee of the property in question and not to a stranger to

the title.

8. It has been suggested that the effect of this act is to deprive
the Board of Countv Commissioners and the Treasurer of the right

under Section 7422*^ C. L. 1921, Senate Bill No. 433, approved and
in effect February 16, 1935, or House Bill Xo. 772, approved and in

effect April 10, 1935, to sell certificates during the period extending
from the effective date of H. B. 200 to and including December 31,

1935.

Upon this point we are in doubt, but in any event this act, as

above noted, gives the real estate owTier an absolute right to effect

redemption up to and including December 31, 1935, by payment of

the principal only of his taxes which were delinquent August 1,

1934, and obviously the County authorities could not deprive him
of that statutory right by selling the certificate after the effective

date of said act.

9. We appreciate the fact that in many cases the personal

property tax is added to the real property tax and the land sold

for both. However, since H. B. 200 specifically applies only to

taxes ''levied against real property" the real property taxes only
can be paid without penalties and interest. If the law is to be
given effect the real property taxes must be separated from the
personal property taxes or else the owner must pay his personal
property taxes plus interest and penalties. If the personal prop-
erty taxes remain unpaid, of course they are still a lien against

the personalty taxed and can be. collected by the County Treasurer
bv distraint and sale.
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The above, of course, assumes the constitutionality of Sections

1 and 2 of House Bill Xo. 200.

We have made such investigation into this question as time
permitted. We find no decision of our own courts throwing light

upon this matter, while the decisions of the courts of other states

in cases involving similar laws appear to be somewhat divergent in

their conclusions.

Although the question of constitutionality is, of course, im-

portant, yet it is not of vital concern from the standpoint of the

public for the reason that if said sections of the act should ulti-

mately be held invalid the penalties and interest which the act

purports to waive would still remain lawful charges against the

real estate and doubtless could be collected through future sales

as for delinquent taxes.

We have found several cases upholding statutes verv similar

to H. B. 200.

In Thompson v. Huston (Okla. 1935) 39 Pac. (2d) 524, 526,

the act involved reduced the interest upon tax sale certificates held

by counties from 18% to 12%. The court upheld the law, pointing

out that interest upon delinquent taxes was in the nature of a

punishment or penalty for nonpayment of the tax and was not
interest in the true sense and thus not part of the tax itself. The
court also stated that the County Treasurer when he bids in land
at a tax sale acts as an agent ancl instrumentality of the state in its

effort to collect taxes.

In Biles v. Roley (Ariz. 1934) 30 Pac. (2d) 841, an act per-

mitted delinquent taxes to be extinguished by payment of the prin-

cipal, waiving the 10% interest, in twenty semi-annual install-

ments with 6% interest upon delinquent installments, in cases

where the land had been sold to the county. The court sus-

tained the act holding that interest on delinquent taxes is a penalty
and can be waived by the state and that the classification in the law
was reasonable and based upon reasonable and natural differences.

In Grieh v. National Bank of Kentuclxij^s Receiver (Ky. 1933)

68 S. W. (2d) 21 and Russell v. County Board of Education, 247

Ky. 703, 57 S. W. (2d) 681, a law similar to the Colorado act was
sustained although no question of discrimination or equal protec-

tion of the laAvs was discussed in the opinions. The court observed

however, in the Grieh case that contractual relations arise after a

sale to an individual, which cannot be altered, but that after a sale

to a county the land and not the owner is liable for the taxes and
the state may fix terms upon which the land may be redeemed.

In the following cases various laws reducing or waiving inter-

est on delinquent taxes were attacked but were upheld upon the

theory that ''penalties" of this kind may be waived by the State.

However, no question of discrimnaton between certificates held by
individuals and those held by the eounty was considered and seems

not to have been involved.
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8tate V, Koehn (Mo. 1933) 61 S. W. (2d) 750.

Jones V. ^ViUiains (Tex. 1931) -45 S. W. (2cl)a30 (exhaustive

review of authorities).

Henry v. McKay (Wash. 1931) 3 Pac. (2d) 145.

Livesaij v. De Armond (Ore. 1930) 284 Pac. 166.

However, in Sanderson v. Bateman (1927) 78 Mont. 236. 253

Pac. 1100, and State v. Fischel (1933) 94 Mont. 92, 20 Pac. (2d)

1057, two laAvs very much like the Colorado Act were held uncon-
stitutional on the ground that they violated the provision of the

^Montana Constitution which forbids the extinguishment of any
obligation or liability due the state except by payment into the

proper treasury, and also upon the ground that they violated the

equal protection clause of the Fourteenth Amendment of the Fed-
eral Constitution. See also 6S A. L. R. 999. and 61 Corpus Juris,

page 1493.

It is apparent from the Act itself, as well as from the foregoing

judicial decisions involving somewhat similar statutes, that sections

1 and 2 of the act might successfully be challenged upon the ground
that they extend relief to those who are liable for interest and pen-
alties on account of delinquent taxes on real property and that no
such relief is extended to those who are liable for interest and pen-
alties on account of delinquent taxes on personal property; or on
the ground that said sections apply only to tax sale certificates held

by the county, and thus offer no relief to delinquent real property
owners In cases where the tax sale certificate is privately owned,
either by virtue of purchase at a delinquent tax sale, or of pur-
chase from the coimty after delinquent tax sale and prior to the

effective date of the Act now in question. In short, the discrimina-

tion or classification established b}' this act might possibly be held

to be unwarranted and so unreasonable as to invalidate the act

under the equal protection clause of the Fourteenth Amendment
to the Federal Constitution. Further, said sections 1 and 2 are

possibly in conflict with Section 38 of Article 5, or Section 3, or

Section 8 of Artcle 10, of the State Constitution. However, in the
absence of applicable decisions of our State Supreme Court, and in

view of the apparent conflict of judicial authority in other states,

and for the reason that no opinion of this department could settle

the matter of constitutionality, we do not feel called upon to pass
judgment in this respect.

Judicial decisions in other states are, likewise, in some conflict

upon the question as to whether or not a public officer may be
subjected to civil liability for acts done by him under color of his

office while proceeding under a statute afterwards adjudged uncon-
stitutional (See 12 Corpus Juris, 8801 and 6 Ruling Case Law,
page 118). AYe find no Colorado decision bearing precisely upon
this point. But the doctrine laid down by our State Supreme
Court in the case of People Ex Eel. v. Leddy, 53 Colo. 109, to the

general effect that it is the duty of public officers to assume that
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statutes enacted by the General Assembly are valid, until success-

fully challenged by some one ^vhose rights are affected thereby, and
in the case of American Bonding Company v. People, 53 Colo. 512,

to the general effect that a public officer acts officially even though
he proceeds under a statute afterwards adjudged unconstitutional,

we are firmly of the opinion that no County Treasurer would ever

be held liable, either personally or upon his official bond, by reason

of having acted under Sections 1 and 2 of this Act and receipted

for delinquent real estate taxes in full upon payment of the prin-

cipal amount thereof without interest and penalties, even though at

some future time said sections should be held invalid.

In addition to this, as has been observed, if said sections 1 and
2 should be adjudged invalid, the interest and penalties waived
under it could doubtless be collected through subsequent sale of the

real estate as for delinquent taxes, with the result that no mate-
rial injury would ultimately be sustained by the state, the county,

or other political subdivisions by reason of administration of this

act as it stands.

In our opinion County Treasurers are fully warranted in pro-

ceeding under this Act as it reads, and as above interpreted, but we
offer the final suggestion that inasmuch as under Section 5978
Compiled LaAvs of 1921, the respective District Attorneys are made
the official legal advisers of the County Treasurers, it would be wise

and prudent for the County Treasurer to obtain the opinion of the

District Attorney of his judicial district upon the questions raised

by this statute.

Very truly yours,

PAUL P. PROSSER,
Attorney General.

CHARLES ROACH,
Assistant Attorne}^ General.

PIERPOXT FULLER, JR.,

Assistant Attorney General.

95 3.2% BEER

To Al. Hoyt, May 20, 1935.

Restaurants.

1. A restaurant may take out a 3.2 beer license but if it does

it is limited to the sale of 3.2 beer.

2. If a man has already paid for a 3.2 license under the old

law, he is permitted to continue to sell 3.2 beer under that license,

but must file bond and be subject to all provisions of the new 3.2

beer law.

3. All monej^s received by town for 3.2 beer licenses must be

paid into the county treasury for the use and benefit of the old age

pension fund. If this money is paid by a town to the county and
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expended for old age pensions, there is no way by which it can be

refunded.

96 STATE INSTITUTIONS

To Dr. Ira Richardson. May 22, 1935.

Authority of Board of Trustees to take title to improved real estate.

A Board of Trustees has authority to accept a conveyance to

it as such Board, of the property mentioned, simply taking a deed
subject to the existing mortgage indebtedness remaining against the

property. The present mortgage should be cancelled, a new mort-

gage or deed of trust given in lieu thereof, providing specifically

that the indebtedness should be payable only out of the net income
of the property,—the accompanying notes also containing the same
provision.

97 COAL MINING LAW
To Thomas Allen. May 21, 1935.

Interpretation of Goal Mining Code.

1. The Coal Mine Department may not make refunds on
licenses where the operator of a mine has produced less coal than
the license calls for.

2. A license may not be transferred from one operator to

another.

3. If an operator produces in excess of one thousand tons
of coal and gives up his lease or loses it, and the mine is purchased
by another party, the purchaser of the license cannot compel the

second party to pay his share of the license.

4. If the second party refuses to pay anything to the pur-
chaser of the license and the purchaser takes the license with him
when he leaves, the second operator cannot be compelled to secure
another license for said mine.

98 CONSERVANCY BOARD
Organization of Public Irrigation Districts.

May 25, 1985.
Messrs. McCloskey & Beise,

Attorneys at Law.
Durango, Colorado.

Gentlemen

:

You submit for the consideration of this office several inquiries

with respect to the requirements of a petition to the State Conserva-
tion Board for the organization of a public irrigation district under
the provisions of Senate Bill No. 116, enacted by the 30th General
Assembh', to-wit

:

1. Where certain land within the exterior boundaries of a
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proposed district cannot be irrip:ated because of its character,

topography, etc., may such land be excluded in forming the dis-

trict ? If so must such land be bounded by legal sub-divisions ?

Paragraph (a) of Section 3 of the act provides that "when-
ever the land owners of any prescribed area wdthin the State of

Colorado shall desire to organize a public irrigation district, etc."

It will be noted that neither this language nor any other provision

of the act contains any affirmative requirement with respect to con-

tiguity, or compactness of the lands to be included in the proposed
district.

It would appear therefore, that under the facts stated in your
question non-irrigable lands need not be included in the proposed
district.

Sub-paragraph 2 of paragraph (b), Section 2, requires ''a

definite description by metes and bounds of the area included within

the exterior boundaries of said proposed district ; and also a de-

scription by legal sub-divisions of the area proposed to be organ-

ized."

The requirements above indicated would be substantially met
if the petition contains: (1) Description of the external bound-
aries of the district by metes and bounds; (2) Description by
metes and bounds of the lands to be excluded and (3) Description

by legal sub-divisions of the lands left within the proposed district.

2. May the area included in the proposed district be described

by townships?

If the proposed district includes an entire township, then the

description in substantially the following language would be in

compliance with the statute, viz. : Lands included in Sections 1

to 36, both inclusive, of the correctly numbered township and
range. On the other hand if a portion of the township is to be

included in the proposed district it would be necessarj^ to describe

the lands by sections and fractional parts thereof, together with
the proper township and range.

3. Should incorporated cities or towns be included in or ex-

cluded from the proposed district ?

The answer to this inquiry is found in paragraph (a), Section

3, which provides that incorporated cities and towns are to be ex-

cluded from such district.

4. Should Indian lands be included and if so who is qualified

to sign the petition as owner of such lands ?

The answer to this inquiry depends upon the provisions of the

Federal law and the rules and regulations issued pursuant thereto

and whether the lands are tribal or held by allotments covered by
patents to individual Indian landowners. The local representative

in Denver of the Indian Bureau suggests the advisability of taking

up this matter with the Bureau of Indian Affairs, Washington, D.
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C, and submitting to that official a list of the particular Indian

lands concerned.

5. Will it be necessary for the petition to be verified ?

In the absence of an express provision in the statute requiring

verification, it would appear to be sufficient in order to establish

prima facie, the facts contained therein for the petition to recite

pursuant to the provisions (c) of Section 3: That the under-
signed persons are the owners in the aggregate of a majority of the

acreage of said proposed district and that said petitioners constitute

a majority of the owners of land within said district. The petition

should also be verified by one having personal knowledge of the

above indicated facts.

6. With what details should the ''nature, location, and method
of operation of the proposed irrigation works" be set forth in the

petition to meet the requirements of sub-paragraph 3 of paragraph
(h) Sections?

The above-referred-to Section states that the petition shall con-

tain ''a general description" covering the items above indicated.

The petition therefore should, with respect to the ''nature" of the

irrigation works, contain a general description of the canal sj'stem,

diversion, headworks and storage reservoirs indicating the carrying
and storage capacities, dimensions of storage dams, whether earth,

concrete or masonry, together with such other general facts as may
appear pertinent; a description by legal sub-divisions of the dam,
headworks, canal system and storage reservoir; and a statement as

to the method of operation of the works, disposal of the water and
such general facts as will enable the Conservancy Board to pass
upon the feasibility of the plan proposed.

7. May established voting precints be used as the basis for

the sub-divisions of the district as required by sub-paragraph 6,

paragraph (b) of Section 3?

Established election precincts would not be a compliance with
the law unless it should so happen that the proposed sub-division

would in each instance be coterminous with the voting precinct, and
each of the three sub-divisions substantially equal in population.

8. With what particularity should the powers of the proposed
district be set forth in the petition ?

It would appear to be sufficient to state in general terms that

the proposed district is to be organized for the purpose of exer-

cising the powers granted to such districts by the Conservancy Act,

and as enumerated by the appropriate sections thereof.

In making above suggestions it will be understood of course

that we do not undertake to bind the Conservancy Board in regard
to any action it may feel proper and necessary to take when a
petition covering a concrete project is formally presented for its

official action. However, in view of the fact that the law is long,

somewhat involved and in some respects inaccurately drawn, we
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suggest that you give the same further careful consideration and
after you have prepared in final form your petition and before

securing the signatures thereto, if you care to submit it to this

office we will be glad to go over the same as to form and make such
further suggestions as maj appear advisable.

Yours very truly,
"^

PAUL P. PROSSER,
Attorney General.

SHRADER P. HOWELL,
Assistant Attorney General.

99 COMPATIBLE OFFICES

To Gov. Johnson, May 27.

Eligibility of member of Legislature.

The position of a member of the Special State Relief Commit-
tee and of Director thereof are employments only and not civil

offices under the State mthin the meaning of Sec. 8, Art. 5 of the

State Constitution ; and, therefore, a member of the General Assem-
bly is not ineligible for designation as a member of said Committee,
or for employment by the Committee as its Director. (Exhaustive
31-page opinion.)

100 SMALL LOAN ACT OF 1935

To Walter I. Raney, May 29, 1935.

Refinancing automobile loans.

The refinancing or extension of a purchase money obligation,

is a forbearance of money A^dthin the contemplation of the Small
Loan Act of 1935, and automobile financing companies should ob-

tain a license under said act.

London v. Tonev, 189 N. E. 485, 95 A. L. R. 1105, 1110;
Hellerstein, Chattel Mtgs. (2ed) Sec. 71.

101 FEES
To Helen A. Hurlburt, May 29, 1935.

Docket fee under H. B. 798.

Strictly probate proceedings in the county court do not fall

Avithin the scope of civil actions, as the words are used in Sec. 9 of

H. B. 798, and therefore are not subject to the filing tax provided
in said act.

Citing cases.

102 BOARD OF HEALTH
To R. L. Cleere, May 31, 1935.

Restaurant law.

A '' restaurant" is defined as an establishment ''whose princi-

pal business is the sale of meals, and in which room nothing is sold
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excepting meals." In the interest of public health it would be
proper to require that the room be separated by substantial walls

or partitions on all sides and extending from the floor to the ceil-

ing, with substantial doors at the entrances and exits.

103 INSURANCE
To Jackson Cochrane. June 3, 1935.

Administrative officers.

Re: Discretionary powers of administrative officers, partic-

ularly in granting or refusing to grant licenses. (267 U. 8. 126,

lis U. S. 356, 75 X. W. 711, 63 Atl. 928, 12 A. L. R. 1435, lUO

S. E. 286, 155 X. E. 138.)

104 COLO. PSYCHOPATHIC HOSPITAL
To Dr. F. G. Ebaugh, June 4, 1935.

Admissions to.

Petition for admission to the Psychopathic Hospital may be
filed by '

' any reputable person.
'

' Hence a member of the Hospital
staff may file same.

*^Sec. 4, Ch. 158, S. L. 1923.

105 CHAIN STORE TAX
To C. M. Armstrong, June 4, 1935.

Great Western Sugar Co.

The company is engaged in selling to a large class of persons,

beet seed, phosphate and paris green, and the places where these

sales are made come within the definition of a store as set out in

Sec. 8 of the Act, being places
'

' in which goods, wares or merchan-
dise of any kind are sold, either at retail or wholesale."

106 INSURANCE
To Jackson Cochrane, June 5, 1935.

Mutual companies.

Money loaned to a mutual insurance company and interest

thereon is payable only out of surplus (Sec. 2567, S. L. '21).

Officers and directors of insurance companies cannot borrow
money therefrom except as specifically proyided for by statute
in ease of loans on policies (Sec. 2478, C. L. '21).

107 STATE REFORMATORY
To Goy. Johnson, June 5, 1935.

Paroles from.

AYhile there is no specific statutory authority for granting

paroles to inmates of the State Reformatory, the weight of author-
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ity is clearly to the effect that the power of pardon includes the

power to parole (46 C. J. 1205, Sec. 67). Therefore the Governor
has the power to parole prisoners serving indeterminate sen-

tences in the State Reformatory.

108 STATE CONSERVANCY ACT
To Gov. Johnson, June 5, 1935.

Efifective date of act without safety clause.

While the bill contains an emergency clause, it does not
carry the public safety clause and therefore the act will not be
in effect until 90 days after the adjournment of the legislature

or until July 6, 1935 (66 Colo. 319).

109 NATIONAL GUARD
To Executive Council, June 6, 1935.

Annual encampments—Pay of State employes.

We are of opinion that it is proper for State Employes, who
are members of the National Guard, to be allowed two weeks
vacation with i^ay from the State, in addition to the two weeks
during which time they serve as members of the National Guard
in their annual encampment.

110 TAXATION
To Alexander Bowie, June 6, 1935.

Special assessments.

H. B. No. 200 has no reference to Irrigation District taxes,

since they are in the nature of special assessments and are not
really taxes. Interstate Trust Co. v. Montezuma &c, 66 Colo. 219

;

Henrylyn Irrig. Dist. v. Thomas, 6C^ Colo. 300.

111 TOWNS AND CITIES

To C. A. Johnson, June 7, 1935.

Investment of funds—Firemen's Pension Fund.

1. The City Treasurer is authorized to invest inactive funds
in his hands only pursuant to a duly enacted resolution of the
City Council, in securities of the character provided by the Act
(H. B. 330).

2. Under Sec. 9366, C. L. 1921, the management and control

of the Firemen's Pension Fund is within the jurisdiction of the

Board of Trustees.

112 INSURANCE
To Jackson Cochrane, June 7, 1935.

Regulation of agents.

Colorado Insurance Laws regulating agents do not extend to

the solicitation of insurance on Government reservations and
army posts.
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The statute prohibiting the writing of insurance on children

under a certain age (Sec. 2512, C. L. '21) can be made effective

through control over company where prohibited business is writ-

ten on army post.

113 CIVIL SERVICE

To C. S. Commission, June 11, 1935.

Persons on preferred lists.

A person who has been permanently appointed to a position

in the classified service and is separated through no delinquency
or misconduct and whose name is placed on the Preferred List

of Eligibles and who later accepts a permanent certification to

another position, is no longer on. the Preferred List, and would
not be entitled to claim appointment to another position which
he prefers.

114 INSURANCE
To Jackson Cochrane, June 12, 1935.

Mutual insurance companies.

1. A foreign mutual insurance company whose charter pro-

hibits the levying of an assessment, cannot be admitted to Colo-

rado where, by the statute (See. 2566) the policies issued by such
company must contain the assessment feature.

2. This State cannot concede permission to a foreign cor-

poration to exercise powers in excess of those granted by its

charter. (Vol. 17, Fletcher Cvc. Corporations, Sec. 8343; Amer-
ican W. W. Co. V. Farmers L. & T. Co., 20 C. 203 ; Relfe v. Bundle,
103 U. S. 222).

115 LIQUOR CODE
To Theodore Epstein, June 7, 1935.

Rectifier's license.

A company licensed as a ''rectifier" is restricted to the recti-

fying of spirituous liquors which are obtained by distillation,

and such license does not permit the rectifying of wines which
result from the process of fermentation.

116 SALES TAX LAW
To Charles H. AYoods, June 15, 1935.

Sales in National Parks.

"We are of opinion that operators engaged in selling merchan-
dise or meals to the public, are subject to the Colorado Sales Tax,
under reservations contained in the Act of the Colo. Legislature
ceding Estes Park to the United States. (S. L. 1929, 475).



78 Biennial Report

117 MOTOR VEHICLES
To John F. McGiiire, June 17, 1935.

Taxation and registration.

Interpretation of House Bill Xo. 531, 30th G. A., which does
not go into effect until January 1, 1936, relating to payment of

taxes before obtaining license (laAv later declared invalid by Dis-

trict Court of Denver).

118 STATE EMPLOYES' RETIREMENT
To C. C. Hezmalhalch, June IS, 1935.

Employes who did not join Association when law went into effect.

Board has no authority to admit to membership those em-
ployes who were entitled to membership at the time of the passage
of the Act and who failed to avail themselves of the opportunity
within the time specified in the Act.

119 INSURANCE LAW
To Jackson Cochrane, June 26, 1935.

Fraternal benefit societies.

The Colorado Fraternal Benefit Societies Act or General In-

surance Laws do not require fraternal benefit societies to provide
for a grace period in benefit certificates issued by them. The
matter is left to regulation by constitution and by-laws of society.

120 RELIEF
To Colo. State Kelief Committee and Executive Council, July 5,

1935.

Payment of workmen's compensation on relief workers.

In view of the In-oad powers vested in the Committee to co-

operate with the Federal Government in the relief of destitution

in this State, and keeping in mind the well established principle

that statutes enacted by the same General Assembly for the ac-

complishment of the same general purpose, must be read, con-

strued and considered together, there is no doubt of the power
and authority of the Committee to apply such of its funds as

may be necessary to the payment of workmen's compensation in-

surance in accordance with the requirements of the Federal
Government.

121 FEES AND SALARIES
To J. L. West, July 8, 1935.

Additional docket fee.

This additional filing fee imposed by Sec. 9 of Ch. 91, S. L.

1935 (H. B. 789) upon the filing of "each and every civil action



Attorney General of Colorado 79

filed in tlie office of each clerk of the county and district of the

State" to provide a fund for the compilation of the Colo. Statutes,

is not applicable to adoption proceedings.

122 FEES AND SALARIES

To Ruth W. AVallis, July 8, 1935.

Additional docket fee.

The additional fee of $1 should be collected upon the filing

of proceedings for the determination of heirship.

123 LIQUOR

To Chas. M. Armstrong, July 8, 1935.

Distribution of license fees to local option districts.

The communities in this State which under the local option

provisions of our liquor laws, have excluded or seek to exclude
the traffic in liquors A\'ithin their boundaries, are, nevertheless

entitled to receive their share of such fees in proportion to

population for the use of the Old Age Pension Fund.

124 COLORADO STATE HOSPITAL

To Executive Council, July 10, 1933.

Emergency expenses.

Under the statutes and in conformity with the Kesolution of

the Executive Council, adopted and approved on July 3, 1935,

the Executive Council has authority to permit expenditure of

$200/200 out of State funds available for the general support and
maintenance of the Colorado State Hospital at Pueblo, to meet
a Federal Government grant of $182,000, for the purpose of

erecting certain buildings made necessary by flood damage occur-

ring on May 30, 1935.

Citing Sees. 575, 576 and 577, C. L. 1921 ; and
Resolution of Executive Council.

125 CHIROPRACTIC BOARD
To D. H. Burwell, July 11, 1935.

Re: License of H. L. Burdick.

The State Board of Chiropractic Examiners has no power
to review any action taken by the State Board of ^Medical Examin-
ers pursuant to the authority vested in the Board of Medical
Examiners by Sees. 4555 et seq., C. L. 1921.

Supplemental opinion Sept. 5. If applicant had met all re-

quirements for a license and ^Medical Board had neglected to

issue license, present board can perform that ministerial act.
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126 SALES TAX LAW
To C. M. Armstrong, July 11, 1935.

Re: Railroad purchases.

All sales to railroad companies of tangible personal property,
consummated in this State, are subject to the Sales Tax except
those involving items upon which a tax is collected from the
vendees bv the railroads, and specifically exempted by Subdivision
(o) of Sec. of the Act of '35.

127 EXECUTIVE COUNCIL
To the Executive Council, July 12, 1935.

Publication of state magazine.

1. No part of the initial cost incident to the publishing of the

first two issues (or any) of such magazine may legally be paid by
any department of the State.

2. In the absence of express legislative authorization therefor,

the Executive Council has no authority to contract for the publica-

tion of such a magazine, or for any costs in connection therewith.

Moreover, from the standpoint of public policy it would be

most unwise to project the State of Colorado into such a publishing

venture.

128 FEES AND SALARIES
To State Land Board, July 15, 1935.

Salary fixed in long appropriation bill.

The salary of a State employe which is provided for by period-

ical appropriations rather than by a continuing statutory appro-
priation is limited b}' the items provided for such purpose in the
General Appropriation Bill.

129 FEES AND SALARIES
To Homer F. Bedford, July 15, 1935.

Dairy Inspectors.

Ch. 19, S. L. 1935 expressly fixes the salaries of dairy inspec-

tors and to that extent must be considered as overruling or modify-
ing the general salary act of 1931, which fixes a general schedule of

salaries but does not of itself amount to an appropriation of money
to pay such salaries.

130 NEWSPAPERS
To Fred L. Bradshaw, July 16, 1935

Suspension of publication.

Under the provisions of Ch. 155. S. L. 1935, the Dolores Star

could not qualify as a medium for the publication of legal notices
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or advertisements at the present time since it appears that the

paper suspended publication from December 10, 1934, until May,
1935, because of foreclosure of a mortgage on a typesetting ma-
chine, which could not be considered a ''casualty beyond the con-

trol of the publishers," such as is contemplated by the statute.

131 STATE HIGHWAY PATROL
To Chas. D. Vail, July 17, 1935.

Revision of Highway Department budgets.

1. The General Assembly had authority to establish the State

Highway Courtesy Patrol and to provide for the maintenance
thereof out of moneys of the State Highway Fund, notwithstanding
the fact that said Fund had already been budgeted for the year.

2. While the Highway Act does not expressly provide for the

revision of a budget after it has been made, it is probable that

where a subsequent legislative act compels a revision of the budget
because of application of part of another fund to another purpose,
the Highwa}^ Department, with the approval of the Governor, would
have implied authority to revise the budget in accordance with the

necessity created by a legislative appropriation of part of the funds
budgeted to a purpose other than that covered by the budget.

132 INSURANCE
To Jackson Cochrane, July 19, 1935.

Blanket insurance for Firemen.

Ch. 116, S. L. 1935, permits the board of trustees of the
Firemen's Pension Fund to insure members of department by a

blanket insurance policy, but said board has no authority to expend
any portion of said fund to pay premiums on individual insurance
policies.

133 SALES TAX
To S. G. Shraiberg, July 19, 1935.

Exemptions.

Lumber used by greenhouses for benches not exempt.

134 OFFICERS

To E. E. Wheeler, July 20, 1935.

Members of General Assembly.

The positions of Supervisor, Deputy Supervisor and patrol-

men, established by Ch. 125, S. L. 1935, are civil offices under the

State, and members of the General Assembly are ineligible, under
Sec. 8, Art. V of the Constitution to appointment to such positions

during the term for which they were elected.
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135 LIQUOR
To Hon. Geo. W. Lane, July 20, 1935.

Duration of license.

A licensee under the Intoxicating Liquor Law (Ch. 142, S. L.

'35) is required to pay the full yearly fee, even though at the time
the license is issued there remains only a portion of the year until

the date of expiration of all licenses, viz. : Dec. 31.

136 SCHOOL LAW
To F. E. Spencer, July 22, 1935.

Transfer of surplus funds to retire bonds.

Although there is no law expressly authorizing such procedure,

the transfer of funds in a special school fund to the bond-sinking
fund for the purpose of paying the outstanding bonds would consti-

tute good business and no taxpayer would suffer thereby. There-
fore the school authorities would be justified in making transfer of

part of the surplus fund, for the purpose of retiring such bonds.

137 BOARD OF HEALTH
To R. L. Cleere, July 22, 1935.

Cannot impose fees to administer narcotic act.

Since no taxes, fees or charges can be imposed by a public

officer unless the law under which he acts authorizes such imposi-

tion ; and since there is no such provision made in the Narcotic Act
(Ch. 107, S. L. '35) no such fee can be charged.

138 FEES AND SALARIES
To Mrs. Verne L. Capron, July 22, 1935.

Additional docket fee.

The additional filing fee to defray cost of compiling Re^dsed
Statutes of ] 935, need not be collected by the Clerk of the Juvenile

Court as said act applies expressly to District and County Courts.

139 INSURANCE
To Jackson Cochrane, July 22, 1935.

Where auto club membership includes insurance.

Agents of Motor Service Club (non-profit assn.) soliciting

memberships therein, must obtain licenses from Insurance Depart-
ment where larger part of membership fee is expended for payment
of insurance premiums on insurance placed in an insurance com-
pany by the club.

The thing actually sold is insurance and not mere membership
in motor service club.

Citing Opinion 399, Report of Attorney General, 1927-28.
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140 STATE EMPLOYES RETIREMENT ASSOCIATION

To R. J. Heath, Secretary, July 23, 1935.

Employe failing to pay assessments in arrears.

A state employe who has never met the requirements of the

association,—having" failed to pay the assessments in arrears, with
interest, or the membership fee of $10, has never become a member
of the Association, and any amount paid by such employe on ac-

count of previous employment should be returned and her name
erased from roll of membership.

141 SALES TAX

To T. R. AVoodrow, July 24, 1935.

Federal agencies.

The Alesa Yerde Park Co., is no doubt in competition with
Colorado citizens outside the Park, and even though it has a lease

from the Secretary' of the Interior, is carrying on an ordinary pri-

vate business, and is subject to a sales tax.

Citing cases.

142 BUILDING AND LOAN

To J. R. McClelland, July 24, 1935.

Continuing proxies.

So-called continuing proxies given by shareholders to manage-
ment of association at time of joining association are ineffectual

when voted for purpose of "federalizing" the association.

143 BEER

To Jas. H. Carr, July 24, 1935.

Stamp taxes.

Carton stamps can be affixed on basis of liquid contained in

whole carton.

144 SALES TAX LAW
To M. G. Connally, July 24, 1935.

Charge for services.

Tinder contracts between manufacturers of appliances and their

customers, where charges are divided 35% for personal services;

25% for royalty for licenses under patent and 40% for use or

rental of appliances, the 35% for personal services may be ex-

empted from the Colorado sales tax. The remaining 65% is tax-

able under Sec. 2 (p) of the Act of 1935. Such transactions do not

come within interstate commerce clause.
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145 RELIEF
To Earl Kouns, Director, July 25, 1935.

Rent of quarters for FERA
The official Colorado Relief Committee is fully authorized to

expend such of its funds as may be necessary to provide quarters
for any Federal Agency with which it is cooperating.

146 GAME AND FISH
To R. G. Parvin, July 26, 1935.

Hunting in game refuge.

Ch. 102, p. 368, S. L. 1929, which authorizes the Game Com-
missioner to declare an open season upon any species of game in

any county or district where such game has become so abundant
as to constitute a menace to property, does not apply to territory
within the limits of game refuges established by other statutes.

147 CITIES AND TOWNS
To J. R. McClelland. July 29, 1935.

Investment of funds.

Senate Bill No. 330 (1935) authorizing treasurers of cities

and towns to invest funds in ''the bonds of and other corporation

which is created by the United States as a governmental agency or

instrumentality" does not permit them to invest such funds in

"insured" paid-up building and loan shares. Building and Loan
Associations are not governmental agencies or instrumentalities

merely because shares are insured by a corporation whose capital

was subscribed for and paid in by Federal Government.

148 FEES AND SALARIES

To H. W. Tiemann, July 31, 1935.

Dept. of Vocational Education.

Salaries limited by appropriation.

149 CHAIN STORE TAX
To C. M. Armstrong, July 31, 1935.

Control by common stock ownership.

Subjects stores to tax.

150 INSURANCE
To Jackson Cochrane, Aug. 5, 1935.

Retaliatory provisions.

Construing Sec. 2550, C. L. '21, as amended (retaliatory stat-

ute) a Texas Lloyd's Association must deposit $60,000 in securi-

ties A^-ith Colorado Insurance Department as condition precedent

to doings business in Colorado.
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151 LIQUOR LAW
To Jas. H. Carr. A^\g. 5, 1935.

Refunds.

When applicant buys a license under the Liquor Code he is

entitled to a refund of any unused portion of any existing state

license he may hold.

An applicant for a 3.2% beer license is not entitled to credit

for any license he may hold under former laws.

152 PUBLIC UTILITIES COMMISSION
To Edward AVheeler, Aug. 7, 1935.

Authority to make contract with Interstate Tax Service to audit records.

Since the Commission is an agency of the State having only
delegated poAvers, any authority to enter into such a contract
must be governed by existing constitutional and statutory pro-

visions and no such power exists. (Sees. 11, 12, 14, Ch. 120, S.

L. '31.)

Art. V, Sec. 28 Const. Colo, prohibits the payment of any
claim against the State without previous authority of law.

153 SALES TAX
To Chas. M. Armstrong, Aug. 7, 1935.

Chemicals.

Chemicals used for the purpose of destroying noxious weeds
are not on the list of exemptions mentioned in the Sales Tax Law
and, therefore, are taxable.

154 SALES TAX
To Chas. M. Armstrong, Aug. 7. 1935.

Auto equipment sold to be used in interstate commerce.

The Colorado Sales Tax Law is an excise tax levied on the

sale and not on the property sold. The sale is completed and the
tax imposed before the property is used in interstate commerce.
Therefore it is not a direct burden on interstate commerce and
should be collected.

155 SCHOOLS
To Lucille D. Horton, Aug. 8, 1935.

Closing of schools.

The question of closing certain schools in the district and
selecting which schools are to be closed is an administrative

function of the school board in a first class school district, and
the decision of the school board is, under the law, subject to

review by the county superintendent. The county superintend-

ent may not refuse to assume jurisdiction.
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156 RELIEF

To E. M. Kouns, Aug. 8, 1935.

Commission for handling by County Treasurers.

Under no circumstances should the county treasurers charge
a commission for handling money belonging to the Official Colo-

rado State Relief Committee.

157 SCHOOLS
To Charles Bloom, Aug. 9, 1935.

Balances in general school fund to credit of several districts

cannot be turned into general school fund of county.

158 FEES AND SALARIES
To Geo. A. Barker, Aug. 10, 1935.

Additional docket fee.

''Civil action" as used in H. B. 789, providing for an addi-
tional filing fee of $1.00, means the ordinary action in which
there is a controversy between plaintiff and defendant. The
act does not apply to the filing of Transcripts of Judgment from
Justice Courts.

159 CITIES AND TOWNS
To W. R. Wood, Aug. 10, 1935.

Electric light franchise.

1. Procedure to grant franchise. (Sees. 9172, 9167-9171,

C. L. 1921.)

2. The offices of member of Town Council and Town Clerk

are incompatible and may not be held by the same person.

160 FEES AND SALARIES
To Wm. 0. Adkins, Aug. 13, 1935.

Deputy game warden.

While Sec. 1426 of the Compiled Laws of 1921 provides that

a deputy game warden may be paid not to exceed $125 per month,
that does not prevent the Game & Fish Commissioner from fixing

the salary of a newly appointed deputy at a lesser amount. (Sec.

7, Ad. Code Bill.)

161 AGRICULTURAL COLLEGE
To Chas. A. Lory, Aug. 14, 1935.

Non-resident students.

Non-resident student presumed to continue to be non-resident

during his attendance at school, by resolution of Board.
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162 SECURITIES

To A. J. Morley, Aug. 16, 1935.

Plan to run placer mine through sale of lots to individuals,

lease of same to placer company and owner to participate jointly

in profits, is a mere device to avoid the Securities Act, and
Securities Commissioner should look to substance rather than
form and compel conformance to Securities and Fraudulent Prac-

tice Act.

163 INSURANCE
To Jackson Cochrane, Aug. 16. 1935.

Revocation and relicensing.

A mutual insurance company whose license has previously
been revoked, may be relicensed upon correcting the conditions

that brought about the revocation.

Revocation in no manner affects the corporate entity of the

company; but merely suspends the power to carry on an insur-

ance company.

164 SCHOOLS
To Inez J. LcAvis, Aug. 19, 1935.

Budgets.

In cases of emergency a school district may reopen its budget
and provide for additional moneys in the Emergency Fund. (89
Colo. 149).

165 INSURANCE
To Jackson Cochrane, Aug. 20, 1935.

Mutual Liability Insurance.

The Mutual Liability Insurance Act of 1915, Sec. 2634 et

seq. and the Mutual Fire Insurance Act, Sec. 2540, et seq., were
not repealed bv the enactment of the Mutual Insurance Act of

1921.

Repeal by implication is not resorted to where seemingly
repugnant acts can be reconciled by fair and reasonable con-

struction.

Kallenberger v. People, 9 Colo. 233.

166 INDUSTRIAL RECOVERY ACT

To E. V. Dunklee, Aug. 20, 1935.

Constitutionality.

Ch. 89, Session Laws of 1935 (The State Industrial Recovery

Act) is declared unconstitutional.
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167 INSURANCE

To Jackson Cochrane, Aug. 20, 1935.

Residence for agent's license.

An applicant for an agent's license is a resident of Colorado
within the requirements of the insurance laws, when he is located
within Colorado with an intent to remain here as a fixed present
domicile.

Merrill v. Shearston, 73 Colo. 230.

Tangman v. Moyers, 90 Colo. 308.

168 CIVIL SERVICE

To H. C. Getty, Aug. 22, 1935.

Eligible lists.

The person standing highest on the Civil Service eligible list

is entitled to appointment as Chief Collector of Revenue, or as

Collector of Revenue.

169 INSURANCE
To Jackson Cochrane, Aug. 22, 1935.

Fraternal benefit societies.

The Policemen's Protective Association of Denver is not
subject to the Fraternal Act, but specifically exempted therefrom
by the provisions of Sec. 2629, C. L. 1921, as a society which limits

its members to one hazardous occupation.

(This is an elaboration of opinion dated June 21, 1935).

170 LIQUOR LAW
To Teller Ammons, Aug. 23, 1935.

Requirement that food be served.

1. No specific minimum amount of food can be designated as

sufficient to constitute a meal within the meaning of Sec. 4,

par. (s) of the Code.

2. The word ''meal" as used in Sec. 20, par. (a) of the

Code is synonymous with ''food."

3. It is essential that a separate and bona fide charge be
made for meals or food served with intoxicating liquor.

171 WATER
To C. R. Shetterly, Aug. 23, 1935.

Ch. 145, S. L. 1935, Conservancy Districts.

The Act is constitutional. (Elaborate 16-page opinion).
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172 CORPORATIONS
To James H. Carr, Aug. 28, 1935.

Duplication of corporate names.

There is nothing' in our statutes that prohibits the admission
of a foreign corporation into the State because it bears the same
name as that theretofore adopted by a domestic corporation whose
articles are on file in your office.

173 LIQUOR LAW
To Sidney R. Hahn, Aug. 26, 1935.

Fines imposed by towns.

Under Sec. 9158, C. L. '21, towns and cities may by ordinance
place fines for violations of the liquor laws and liquor license

fees in the miscellaneous fund.

174 TAXATION
To B. Frank Camp, August 28, 1935.

Payment.

The uniform practice throughout the State is to require that

the first half of the taxes be paid before the last half is accepted.

AVe believe this is the proper interpretation of the law. (Sec.

7371, C. L. 1921).

175 CHAIN STORE TAX
To Jas. W. Creamer, Aug. 28, 1935.

Ultimate control.

Under Ch. 216, S. L. 1935, The Bear River Coal Co., Key-
stone Coal Co. and Boulder Valley Coal Co., all owned or ulti-

mately controlled and directed by the same persons, are subject

to tax as a chain.

176 INSURANCE
To Jackson Cochrane, Aug. 30, 1935.

Insolvent comipany.

Xo mandatory duty is cast upon Insurance Commissioner by
the word ^'shalU^ as appearing in Ch. 137, S. L. 1935, to take pos-

session of insolvent legal reserve life insurance company when the

Federal District Court has previously assumed jurisdiction over the

company and appointed its receiver who is efficiently administer-

ing its affairs.

177 SCHOOL LAW
To Jas. H. Risley, Sept. 3, 1935.

Funds.

School funds appropriated for operating expenses of school

district cannot be "tied up" bv countv treasurer in countv war-
rants. (Art. 9, Sec. 4, Const., Sec, 690i, 8796, C. L. 1921).
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178 TAXATION

To Colorado Tax Commission, Sept. 4, 1935.

Assessment of producing mines.

The value of the ore at the mine is the gross value, and after

deducting the cost of hauling, freight and treatment, the result is

the ''gross proceeds" and, deducting from this amount the cost of

extracting or mining, the final result is the ''net proceeds."

Paxon V. Cresson G. M. & M. Co., 56 Colo. 206

;

Tallon V. Vindicator Co., 59 Colo. 316, 338

;

Chemical Co. v. Curtis, 77 Colo. 10.

179 FEES AND SALARIES

To Gov. Johnson, Sept. 4, 1935.

Increase in salaries.

Under Sec. 7, Ch. 37, S. L. 1933 (Administration Code Bill) if

salary is fixed in appropriation bill it cannot be increased.

180 TAXATION

To C. C. Conant, Sept. 9, 1935.

Northern Colorado Irrigation Co.

Memorandum brief on question of whether or not the property
of this company is exempt from taxation where Denver owns all of

the stock in the company. (Citing many cases).

181 FEES AND SALARIES

To Harold D. Myer, Sept. 9, 1935.

State Dairy Commissioner.

Unless the salary of a position is paid by a continuing appro-
priation, a specific appropriation in the long appropriation bill

or a* special appropriation act is essential.

Ch. 156, S. L. 1931, fixing salaries of certain civil service em-
ployes is not a continuing appropriation.

182 STORE LICENSE TAX
To C. M. Armstrong, Sept. 9, 1935.

Application of act to departments and agencies of company.

183 IRRIGATION LAW
To Silmon Smith, Sept. 9, 1935.

Interpretation and effect of certain statutes establishing Water
District 42 and Water District 63, in Mesa County.
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184 WATER CONSERVATION DISTRICTS

To C. R. Furrow, Sept. 10, 1935.

Fees for filing certificate of approval.

Where the legislature places an additional duty upon a public

officer without providing for compensation that duty is to be per-

formed without fee.

McGovern v. Denver, 51 Colo. 415;

Leckenb}' v. Post Co., 65 Colo. 447

;

Commissioners v. Walker. 66 Colo. 316.

Since the statutes make no provision for the collection of a fee

for filing of a Certificate of Approval by the Board of Conserva-
tion, such filing should be made by the Secretary of State and the

County Clerk, without a fee being paid by the State.

185 SALES TAX
To Chas. M. Armstrong, Sept. 11, 1935.

Irrigation company.

From the facts stated in the request for an opinion, we con-

clude that this company is the final purchaser and consumer, and,
not being a ''political subdivision" of the State in its "govern-
mental capacity" is not entitled to exemption from the sales tax.

186 SALES TAX
To Chas. :\1. Armstrong, Sept. 11, 1935.

Construction company, restaurants, boarding houses.

Construction companies fall in the category of boarding houses

or restaurants. The former pay a tax on supplies ; the latter col-

lect a tax on meals served.

187 BEER LICENSE—Stamp Tax

To James H. Carr, Sept. 12, 1935.

Fort Logan Post Exchange.

The Post exchange on the military reservation at Fort Logan
is not exempt from the State stamp tax on malt liquors and malt

beverages.

S. L. 1935, Ch. 142 and Ch. 82.

188 SCHOOL DISTRICT BONDS
To L. R. Jaramillo, Sept. 12. 1935.

Time of payment.

Bonds due may not be paid in installments, but must be paid

in consecutive order when sufficient funds are in the hands of the

countv treasurer.
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189 SCHOOL BUDGET
To E. E. Hatfield, Sept. 12, 1935.

High school tuition funds.

High school tuition funds should be divided equally among all

students eligible to enter high school.

190 CHAIN STORE LICENSE TAX
To D. McCreery, Sept. 13, 1935.

Public Service Co.

The Public Service Company of Colorado is not exempt from
the multiple chain store tax on the ground that the establishments

where its electrical appliances are sold are primarily used for the

purpose of increasing the output of electricity and gas by said

company.

191 COMMISSION MERCHANT'S BOND
To Ben H. King, Sept. 13, 1935.

Covers short check.

Ch. 92, S. L. 1935, which amends the Produce Dealer Act
(Ch. 72, amended, Ch. 66, S. L. 1931) enlarges the definition of

''commission merchant" to include all persons who obtain posses-

sion or control of farm produce for payment in full of the purchase
price of such commodities in lawful money of the United States or

its equivalent. Under this definition a person in the business of

purchasing farm produce and paying therefor bj^ means of a check
is doing business as a commission merchant and should be bonded.
Since his bond guarantees the faithful performance of all contracts

it would cover checks which he issues in such transactions.

192 LEGAL NOTICES

To G. E. Saunders, Sept. 14, 1935.

Sheriff designate paper.

The law imposes upon the sheriff the duty of giving notice of

sale and he cannot be compelled to make publication in any news-
paper the parties in interest may designate, but has the legal right

to say where publication may be made.

193 SALES TAX
To T. C. McPherson, Sept. 16, 1935.

Electrical signs.

A tax is collectable on rented electrical display signs under
para-graph P of Sec. 2 of the Sales Tax Act, even if not mentioned
in contract.
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194 REAL ESTATE BROKERS' BOARD
To A. J. Morlev, Sept. 23, 1935.

Fraudulent Practices Act.

So-called "lease-hoimds" and persons dealing in oil royalties

should register under the Fraudulent Practices Act, rather than
obtain licenses from the State Real Estaie Brokers' Board.

195 CORPORATION LAW
To A. S. Hewitt, Sept. 24, 1935.

Federal agencies.

The Electrical Home and Farm Authority is practically a gov-

ernmental agency and as such is not required to qualify and pay a

tax as a foreign corporation in Colorado.

196 TAXATION
To Colorado Tax Commission, Sept. 24, 1934.

Main track, N. W. Terminal.

The records of the State Board of Equalization and of the Colo-

rado Tax Commission shoAv that for at least 28 consecutive years the

main track mileage of this railroad has been considered as consist-

ing only of tliat part of the line which extends from the terminus
of the road in Denver to Utah Juntion in Adams County, and dis-

tribution of the unit assessment appears to have been made on that

basis. In view of this uniform and long continued practice as ap-

plied to this particular situation we think no change should now be

made except by direction of a court of competent jurisdiction.

197 TAXATION
To B. H. Yount, Sept. 25, 1935.

Property turned over to County.

Property turned over to County Old Age Pension Fund be-

comes public property and is exempt from taxation.

198 TAXES
To F. E. Dunlevy, Sept. 25, 1935.

Payment.

Ch. 217, S. L. 1935, permitting paj-ment of taxes without in-

terest or penalties up to Dec. 31, 1935, does not prevent the adver-
tisment and sale of property for delinquent taxes during the cur-

rent year.

199 LIQUOR LICENSES
To C. H. Beeler, Sept. 26, 1935.

Credits allowed.

Credit allowed by a State Liquor Licensing authority upon the

purchase of a new liquor license, for money paid under a former
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liquor license cannot operate to retrieve that portion of the old

liquor license money which has been turned over to the County
Old Age Pension Fund.

200 CITIES AND TOWNS
To D. M. Ralston, Sept. 25, 1935.

Power to levy sales tax.

Cities of the second class mav impose a sales tax for revenue
purposes (Sec. 9046, C. L. 1921—2 sub).

Terrill v. McDonald, 32 Ariz. 30, 255 Pac. 485

;

Cupp Grocery Co. v. Johnstown, 135 Atl. 610 (Penn.)
;

Tharp v. City of Clovis, 279 Pac. 69

;

In re : Galusha, 195 Pac. 406, and 402

;

Town of Swaney, 299 Pac. 652.

201 SALES TAX
To A. R. Allen, Sept. 25, 1935.

Blue prints, etc.

Business of blue printing, photostating and commercial pho-
tographv are not subject to the sales tax.

^ Burgess & Co. v. Adams, 359 111. 427.

202 FEES AND SALARIES
To Harold D. Myers, Sept. 26, 1935.

Dairy Commissioner.

The salaries of the State Dairy Commissioner, or his inspectors

and clerks cannot be augmented because the salaries of these per-

sons are fixed by legislative enactment by Ch. 13, S. L. 1935.

See Sec. 7 of the Administrative Code.

203 COUNTY COMMISSIONERS
To G. W. Lane, Sept. 28, 1935.

Excess warrants.

A county board can issue excess warrants over and above 80%
of the anticipated revenue to cover actual and imperatively neces-

sary expenses of county government, notwithstanding the provisions

of the Local Government Bugdet Act of 1933.

Sees. 8692, 8693 and 8694, C. L. 1921

;

Bent County v. A. T. & S. F. Ry., 52 Colo. 609

;

Commrs. v. U. P. R. R. Co., 63 Colo. 149

;

Sweet V. D. & R. G. Co., 59 Colo. 131, 133, and other

authorities.
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204 FEES AND SALARIES

To H. F. Bedford, Sept. 30, 1935.

State Entomologist.

The salary of the State Entomologist is fixed by Ch. 4, S. L.

1935, at $1000 per year for the bienniam 1935-37. The act also

appropriates that amount for this salary.

205 LIQUOR
To James H. Carr, Sept. 30, 1935.

Gift of liquor.

It is illegal for any person or persons to offer malt, vinous or

spirituous liquors as a gift to patrons who are the holders of paid
admittance tickets to a place of amusement.

206 SCHOOLS
To Clyde Starrett, Sept. 30, 1935.

Detaching territory from district.

Territory of one school district may not be detached therefrom
and attached to a contiguous district unless forty persons of school

age reside in the original district.

207 TAXATION—Bank Stock

To T. Lee Witcer, Oct. 1, 1935.

Owned by R. F. C.

Bank stock owned by R. F. C. is not exempt from taxation.

Tax Commrs. v. Baltimore National Bank (June 16, 1935)
180 Atl. 260.

208 STORE LICENSE TAX
To J. A. Creamer, Oct 2, 1935.

"Used car lot."

A Used Car Lot need not pay a store license when owned by a

garage which is licensed, if sales of used cars are not made from the

lot but only from the office of the garage,—^the lot being used only

for exhibition and display.

209 DAIRY COMMISSIONER
To H. D. Myers, Oct. 5, 1935.

Emulsified or homogenized milk.

Under Sec. 2, Ch. 65, S. L. 1933, all milk which is homo-
genized, emulsified or treated in any manner that will give the miYk
the appearance of containing more butterfat than it contains, must
be labeled in letters not less than y_^ inch in height.
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210 MEMBERS OF GENERAL ASSEMBLY
To. Governor Johnson, Oct. 5, 1935.

Incompatible offices.

Under Sec. 8, Art.V, State Constitution, a member of the leg-

islature cannot during the time for which he has been elected, law-

fully be appointed to fill a vacanc}^ in a board of county commis-
sioners.

211 TAXES
Drainage district taxes.

October 8, 1935.

Mr. E. G. Clatworthy,
County Commissioner of Crowley County,
Olney Springs, Colorado.

Dear Mr. Clatworthy

:

In your letter of September 20th, you inquire whether the

County Commissioner may accept and receipt for the general prop-
erty taxes due upon land, without at the same time requiring the

payment of the Drainage District Taxes due thereon.

We are of the opinion that a careful reading of section 2172,

Compiled Laws 1921, discloses the intention of the Legislature to

have been that drainage district assessments should be severable

from general property taxes. We call attention particularly to that

part of the section which provides

:

''That in case of sale of any lot or parcel of land, or

any interest therein for delinquent drainage district taxes

or delinquent drainage district and other taxes, * * *."

The clear implication from this langTiage is that general taxes

may be paid, leaving the Drainage District Taxes unpaid.

The case of Interstate Trust Company v. Smith, 66 Colo. 525,

is very much in point upon this question. In that case the Su-
preme Court of Colorado held that general property taxes could

be paid separately from Irrigation District Assessments. This de-

cision was based upon the fact that irrigation district assessments

are special taxes levied for local improvements only.

Drainage District Assessments are also special taxes levied

for local improvements onh^ We do not think that the statement

found in Section 2172, Compiled Laws 1921, to the effect that said

assessments shall be construed as an exercise of the police powers
of the state, and not special taxes under the taxing power, can

change the real nature of the imposition. However, if any effect

were to be given to this provision the result would be that the

Drainage District Assessment, being collected under the police

power and other taxes being collected under the taxing power, the

two impositions are altogether different in nature and clearly

severable.
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In this connection, it is pertinent to note that Section 2154,

Compiled Laws 1921, requires the County Treasurer to collect and
receipt for Drainage District Assessments ''in the same manner
and at the same time and upon the same receipt as is required in

the collection of taxes upon real estate for county purposes.
'

'

This language is identical with that found in Section 1998,

Compiled Laws 1921, relating to Irrigation District Assessments.

This office many j^ears ago took the position that this requirement
was directory merely, and not mandatory.

Opinion No. 309, Attorney General Report, 1917-18.

Opinion No. 39, Attorney General Report, 1923-24.

In the case of Interstate Trust Company v. Smith, supra, we
have found by an examination of the briefs filed in that case that

it was vigorously argued that that provision made it mandatory
upon the treasurer to require Irrigation District taxes and general
taxes to be paid together. The court, as has been observed, held to

the contrary and state officers are bound to follow the interpreta-

tion placed upon a state statute by our Supreme Court.

For that reason, we believe that the County Treasurer is justi-

fied in following the rule laid down in the Interstate Trust Com-
pany case, which permits him to accept and receipt for general
taxes without requiring Drainage District taxes to be paid simul-
taneously. This in spite of the fact that the Federal Court in Moore
V. Gas Securities Company, 278 Fed. Ill, refused to follow this

interpretation of the Irrigation District Act by the Colorado Court.

Yours very truly,

PAUL P. PROSSER,
Attorney General.

PIERPONT FULLER, JR.,

Assistant Attorney General.

212 SCHOOL LAW
To Inez Johnson Lewis, Oct. 9, 1935.

Course of study.

Ch. 18, S. L. 1935, concerning payment for Course of Study is

constitutional. Citing many cases.

213 LIQUOR
To James H. Carr, Oct. 10, 1935.

Retailer selling to retailers.

To ''sell at wholesale'" is defined by Sec. 4, par. 9 of the Liquor
Code to mean selling to any other than to the intended consumer of

malt, vinous or spirituous liquors. Therefore a retailer cannot
knowingly sell liquor to another retailer who is not the intended
consumer thereof.
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214 SALES TAX
To S. A. Schlesinger, Oct. 11, 1935.

Tax on Christmas cards.

Discussion of law with reference to collection of sales tax,

upon taking orders and upon shipping C. 0. D. to customer,

215 STATE TREASURER
To C. M. Armstrong, Oct. 11. 1935.

Powers of excise tax commissioner.

Upon re-examination of the question, we are of opinion that the

position of Excise Tax Commissioner does not exist as an independ-
ent office, but as a subordinate division of the Department of Fi-

nance and Taxation, of which the State Treasurer is the executive

head, with power to exercise immediate supervision, direction and
control over the Commissioner, his assistants and employes.

216 MOTOR VEHICLES
To Chas. H. Gunn, Oct. 14. 1935.

Operator's and chauffeur's licenses.

Department must revoke license upon receiving record of con-

viction of offenses enumerated in Sec. 29, Ch. 122; and may sus-

pend in instances enumerated in Sec. 30 (a) and must suspend
upon receiving reports as provided in Sec. 9, Ch. 163. (Ch. 122, S.

L. 1931, Ch. 163, S. L. 1935).

217 PUBLIC WORKS
To George M. Bull, Oct. 11. 1935.

Buildings at Colorado State Hospital.

The clause in the contract relating to landscaping, etc., does

not mean that the architects shall do the actual work and pay the

expense of landscaping, but only that they shall furnish plans or

designs of landscaping that shall be harmonious and suitable in

view of the type and character of the construction called for h\ the

contract.

218 SALES TAX
To C. M. Armstrong, Oct. 15, 1935.

Partial or time payments of sales tax.

The Sales Tax Act plainly contemplates payments of taxes in

cash only. In event of liquidation claim should be reduced to judg-

ment.

219 FEES AND SALARIES
To I. B. Rogers, Oct. 21, 1935.

Justices of the Peace.

Under Sec. 7937, C. L. 1921, justices of the peace in justice

precincts containing not less than 10,000 nor more than 13,000 in-
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habitants, are entitled to receive an annual salary of $1200.00, pay-
able in monthly installments of $100.00 each out of the general

county fund of their respective counties. (See County Commrs.
V. Straub, 75 Colo. 495 and Airy v. People, 21 Colo. 144).

220 LIQUOR LAW
To I. B. Rogers, Oct. 21, 1935.

Part-year licenses.

AVhere a liquor license is taken out during the course of a

calendar year, the full amount must be paid and no reduction can
be allowed or refund made because of the fact that a portion of the

calendar year has already elapsed.

221 DELINQUENT TAX SALE

To I. B. Rogers, Oct. 21, 1935.

Must be held.

The statutory requirement of the annual tax sale is mandatory
and county officers have no right to omit the holding of such sale.

222 LEGAL NEWSPAPER
To I. B. Rogers, Oct. 21, 1935.

A newspaper printed in a foreign language is not a legal news-
paper within the meaning of our statutes concerning legal notices

and advertisements.

223 SALES TAX LAW
To Chas. M. Armstrong, Oct. 21, 1935.

Five per cent expense allowance.

This 5% expense allowance is not by the statute segregated

into monthly periods, but is allowed and computed over the entire

period the law remains in effect ; so that in cases of emergency it is

lawful and proper in administering the act to exceed expenditure
at the rate of 5% a month and recoup repayment by corresponding
limitations below 5% in succeeding months.

224 STATE BONDS
To C. M. Armstrong, Oct. 21, 1935.

Payment of interest and principal on.

AVhere a valid le\y has been made for a specific purpose, the

proceeds thereof can lawfully be anticipated to the extent of the

reasonable estimates of the amount they will bring into the treas-

ury in due course.
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225 SALES TAX
To C. M. Armstrong, Oct. 21, 1935.

Remittances of less than 2 per cent.

Under Sec. 4, Ch. 189, S. L. 1935, all sales tax payers are re-

quired to remit the full 2% tax, regardless of the fact that the
Treasurer's office has been temporarily unable to supply the num-
ber of tokens sought to be obtained by them ; and the State

Treasurer would not be authorized to accept in full payment of the

taxes currently becoming due anything less than 2% of the
taxable sales made by the respective taxpayers.

226 TAXES
To Colo. Tax Commission, Oct. 21, 1935.

Exemption of Reservoir Co.

The irrigation works of the Twin Lakes Canal & Reservoir
Co., which are located in Pitkin County, are exempt from taxa-
tion by virtue of the exemption contained in Sec. 3, Art. X of the

State Constitution.

227 WESTERN STATE COLLEGE
To Homer F. Bedford, Oct. 21, 1935.

Dormitory bonds.

The bonds issued for the erection of the dormitory at the

Western State College are, by their express terms rendered pay-
able only out of the revenues of the dormitory, not out of Main-
tenance Fund. The management of the institution may be al-

lowed to borroAV temporarily from the Maintenance Fund to pay
an equal amount of the matured bonds, with the distinct agree-

ment that the amount so borrowed must be returned to the Main-
tenance Fund within a prescribed period; but this is a anatter to

be determined by the Executive Council of the State.

228 CORPORATIONS
To Jas. H. Carr, Oct. 21, 1935.

Not for profit.

Mutual Benefit Associations and Burial Associations dis-

tinguished.

Where associations, by articles of association, have so limited

their expenses of management as to remove all opportunity for

profit, the Secretary of State may legally issue a charter under
the Non-profit Act.

229 SCHOOLS
To Floyd W. Kelly, Oct. 11, 1935.

Inspection of boilers.

A school district is required to permit the annual inspection

of boilers used in school buildings and to pay a fee of $5.00 for

each inspection.
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230 ABSTRACTORS
To W. F. Ferrell,, Oct. 22, 1935.

Certificate.

A licensed abstractor need not maintain a residence in the

county where he is licensed to do business.

A clerk and recorder has no right to prepare abstracts, by
virtue of the provisions of Sec. 2652, 14 C. L. Supp. 1932, in

those counties wherein a licensed abstractor does business, merely
because his residence or place of business is not maintained in

such county.

231 TAXATION
To 0. W. AYard, Oct. 22, 1935.

Where property has been assessed for several years but the

taxes thereon have not been paid and the land has not been sold

for non-payment of such taxes, the county treasurer should ad-

vertise and sell such property for the entire amount of taxes due
and unpaid, and not merely for the current year's taxes.

232 SCHOOLS
To Inez J. LeAvis, Oct. 22, 1935.

Dependent children.

Child transferred from State Home to a private home is

eligible to attend school in district where he is living without
tuition.

233 COUNTY TREASURER
To George Lerg, Oct. 24, 1935.

Charge for handling pension funds.

Under Sec. 7887, C. L. '21, the county treasurer shall charge
and receive for handling moneys other than taxes on ]3roperty,

1%; but Old Age Pension funds, being State funds, are turned
over to and received by him in his capacity as ''Treasurer of

the County Pension Fund" and for that reason he is not entitled

to deduct 1% for handling the Old Age Pension Fund.

234 CHIROPRACTORS
To E. B. Fulkerson, Oct. 24, 1935.

Licenses.

An applicant for a license who does not qualify under Sees.

8 and 9, Ch. 49, S. L. '33, can only be licensed as provided in Sec.

10 of the Act—^that is, by an examination.

After suspension and revocation board can reissue license on
majority vote.
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235 IMPROVEMENT BONDS
To Tora Slind, Oct. 24, 1935.

Payment of.

Under the provisions of Sec. 9502, C. L. '21, and page 622,

S. L. '23, it is required that such bonds be paid in full in numerical
order.

236 INSURANCE
To Jackson Cochrane, Oct. 27, 1935.

Policy forms.

Sub-Sec. 8, Sec. 2516, C. L. 1921 requires that all policy forms
shall contain "a table showing the amount of installments in

which the policy may provide that its proceeds may be payable."
The word ''shall" follow^ed by the words ''be unlawful" is

mandatory and not merely directory.

237 BOILER INSPECTION

To Gene Veraldi, Nov. 4, 1935.

Inspection fees.

Current certificate of inspection may be refused where owner
or agent refuses to pay delinquent inspection fees accrued over
past years.

238 COURTESY PATROL
To E. E. Wheeler, Nov. 4, 1935.

Appointment of technicians.

Law specifically requires technicians be taken from present
Civil Service personnel.

239 SCHOOLS
To R. H. McNeal, Nov. 5, 1935.

Health regulations.

School Board has power to exclude pupils w^ho do not meet
reasonable health requirements.

240 LIQUOR
To Jas. H. Carr, Nov. 5, 1935.

Supplementary to opinion of Oct. 5 (attached).

A brewery holding a manufacturer's license as well as a

wholesaler's license, is not restricted to the use and maintenance
of two warehouses and one salesroom as provided by Sec. 17-c-l

of said Code. Sec. 17-4 specifically excepts breweries from such

restriction.
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241 INSURANCE

To Jackson Cochrane, Nov. 6, 1935.

Release of deposit.

Approving release of statutory deposit of American Life In-

surance Company. Citing and distinguishing case of Cochrane
V. Pacific States Life Co., 93 Colo. 462; Construing Sec. 2495,

C. L. 1921.

242 RELIEF

To Gov. Johnson, Nov. 7, 1935.

Title to Sanitarium.

Sec. 4 (f ) of Ch. 186, Regular Session Laws '35, affords ample
authority to the Official Colorado Relief Committee to accept title

to Cragmore Sanitarium on behalf of the State.

243 COUNTY FUNDS

To H. W. Zacheis, Nov. 7, 1935.

Investment of.

While the county treasurer may invest county funds in Home
Owners' Loan Corporation Bonds, he could not accept such bonds
as a pledge for the security of county funds. Sec. 1, Ch. 9, 2nd
Ex. S. L. '33.

244 TAXES
To ^Ym. J. Christensen, Nov. 7, 1935.

Payment in cash.

County Treasurers may not accept warrants, county orders
or other like certificates of indebtedness in payment of taxes.

Referring to Sees. 6901, 7369 and 7412, C. L. 1921.

245 CHIROPRACTIC EXAMINERS

To Board of Chiropractic, Nov. 8, 1935.

Malpractice.

Sec. 11 of the Act provides that the Board may suspend or
revoke a license upon a number of grounds—malpractice, unpro-
fessional conduct, prescribing, compounding or administering
drugs, etc.

The authorities contain many definitions of the term ''mal-

practice" and each case must, to a great extent, depend upon the
facts peculiar to it, in view of the well recognized rule that mal-
practice must be established by expert testimony.
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246 MOTOR VEHICLES
To Chas. H. Gimn, Nov. 9, 1935.

Expiration of operator's license.

Whenever the term ''year" or ''years" shall be used in a
statute, the year shall be taken to consist of 365 days (26 R. C. L.

731) or the preceding or succeeding 12 months. License issued
in 1936 expires July 1, 1939.

People V. Eschman, 63 Colo. 227, 229.

247 TAXATION
To J. W. Tarlton, Nov. 12, 1935.

Undivided interest in property.

An undivided interest in property may be returned for sepa-

rate assessment and taxation, sold and redeemed from tax sale

upon i^ayment of a ratable share of the sum required to redeem
the whole, even though the whole may have been sold.

248 SALES TAX
To Earl M. Kouns, Nov. 12, 1935.

Purchases by State for relief purposes.

All merchandise purchased by the State or any county is

exempt, whether the purchase by the county is made for the pur-

pose of dispensing the merchandise to relief cases or not.

249 INSURANCE
To Jackson Cochrane, Nov. 13, 1935.

Attendance at conventions.

The Insurance Commissioner may lawfully accept invitation

of Colorado insurance companies to attend Commissioners' con-

ventions at companies' expense when the purpose is to safeguard

the interests of policyholders of such companies. Sec. 2477, C.

L. '21. Cited and held inapplicable.

250 OLD AGE PENSION ACT
To George Gibson, Nov. 14, 1935.

Resume of opinions.

Regarding residence requirements under 1933 Old Age Pen-

sion Laws.

251 BANK STOCK OWNED BY R. F. C.

To Omar T. Mallory, Nov. 18, 1935.

Taxation.

The matter of the exemption of such shares is before the

IJ. S. Supreme Court, which will probably decide that they can-
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not be taxed by the States. In the meantime it would not be
proper for a county board of commissioners to adopt a resolution

authorizing the county treasurer not to collect the taxes upon
such shares of stock. The duty and responsibility of collecting-

taxes rests upon the county treasurer alone. He can collect

and receive such taxes under protest, and if the Federal decision

holds such taxes void, they can readily be refunded.

(Advisory—Copy in Bank Stock File).

252 TAXES
To W. F. McClure, Nov. 21, 1935.

Under Ch. 217, S. L. '35, the owner of land is entitled to

redeem without interest or penalty, taxes that were delinquent
thereon on August 1, 1934, even though the county had sold the
certificate of purchase after May 1, 1935.

253 LIQUOR LAWS
To Theodore Epstein, Nov. 21, 1935.

Audit of records of licensee.

That part of paragraph (b). Sec. 8, Ch. 142, S. L. '35, pro-
viding that a licensee shall pay the expense of any audit of the

books and records of such licensee that may be required by the

State Licensing Authority, is in all respects valid and constitu-

tional and will be enforced by the Attorney General's office until

declared unconstitutional by the Supreme Court.

254 SCHOOLS
To Katherine M. Burnell, Nov. 22, 1935.

Dismissal of teacher.

A teacher is entitled, under the law, to notice, hearing and
opportunity to defend charges of incompetency before dismissal.

255 NEWSPAPERS
To W. E. Clark, Nov. 22, 1935.

If no newspaper is qualified as a legal publication in a county,
legal advertisements can properly be published in a newspaper
printed in an adjoining county which has a general circulation

in the district.

256 TAXES
To John R. Seaman, Nov. 22, 1935.

Refund of tax paid under protest.

The Tax Commission should approve refund granted b}' Board
of County Commissioners to property owner who tendered delin-
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quent taxes prior to Dec. 31, 1935, without interest and penalties

but who was forced to pay interest and penalties on such taxes
under protest and who thereafter applied to the County Board for

a refund which was granted by said County Board.

257 TAXES
To H. A. Lennartz, Nov. 22, 1935.

Redemption by mortgagee.

A mortgagee may redeem a tax certificate held by the county
without paying subsequent taxes, and may do so -without paym.ent
of interest and penalties, as provided in House Bill No. 200, Ch.
217, S. L. 1935, even though subsequent taxes have been endorsed on
the certificate held by the county.

258 LIQUOR
To Geo. E. Saunders, Nov. 26, 1935.

Alcohol for manufacturing purposes.

Under paragraph (a) Sec. 23 of Ch. 142, S. L. 1935, a tax of

20 cents a pint or fraction thereof must be collected on all spiritu-

ous liquors sold, offered for sale or used in this state and there is

no reason to believe that the legislature intended to exempt from
taxation spirituous liquors used for manufacturing purposes.

259 LIQUOR
To Geo. E. Saunders, Nov. 27, 1935.

Granting of licenses.

In view of the provision of the Liquor Laws to the effect that

the State licensing authority is authorized to consider the desires

of the inhabitants of a community in the matter of the issuance of

State Liquor Licenses, the establishment of a regulation to the effect

that no such license shall be issued without the previous consent of

the local authorities, would be reasonable and lawful.

260 UNIVERSITY OF COLORADO
To Wm. S. McNary, Nov. 27, 1935.

Compromise of claim held by University.

The Board of Regents of the State University have authority,

under the Constitution, to accept partial payments of warrants in

full satisfaction thereof where the collection of such warrants is

doubtful and the situation of the county is such that there is little

possibility of their being paid in full.

261 OFFICERS
To Dr. C. A. Lory, Nov. 27, 1935.

Member of General Assembly.

The appointment of a State Legislator (member of the Gen-
eral Assembly) as Editor of Publications for the Experiment Sta-
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tion connected with the Agricultural College would not be in con-

travention of Sec. 8, Art. V of the State Constitution, nor of Sec.

7, Ch. 37, S. L. 1933.

262 HIGHWAY DEPARTMENT

To Gov. Johnson, Nov. 29, 1935.

Funds of.

Under Sec. 1411, C. L. 1921, as amended by S. L. 1935, pages
465-467, the expense of establishing and maintaining a testing lab-

oratory for the State Highway Department may lawfully be paid
out of any available money in the State Highway Fund or in the

Highway Supplementary Fund.

263 SCHOOLS

To Ben S. Wendelkin, Dec. 2, 1935.

Levies for teachers' pension.

The 1936 levy for Teachers' Pension Fund may be increased

beyond the 5% limitation under the authority of Ch. 198, S. L. 1935.

264 LIQUOR

To M. W. Leckenby, Dec. 2, 1935.

Licenses.

A liquor license terminates with the death of the licensee.

Before the legal representative of the deceased would be entitled to

a State liquor license, he must show an order of the court in which
the estate of decedent is being administered, authorizing him in the

best interests of the estate to continue the business conducted by the

licensee prior to his death.

265 LIQUOR CODE

To Geo. E. Saunders, Dec. 2. 1935.

Clubs, hotels, needs of community.

1. The liquor law does not permit licensees under Sec. 2 (club

license) to sell liquors in original packages or original containers.

And they may sell liquor by the drink only to members of such
club and their guests within the premises of such club.

2. Malt, vinous and spirituous liquors may not be sold in un-
broken packages by hotels and restaurants.

3. The liquor licensing department is authorized to make
reasonable investigation as to the needs of a particular community
before granting a permit for the sale of liquor in that community.
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266 RELIEF

To Inez J. Lewis, Dee. 3, 1935.

County Treasurer.

Funds deposited with the county treasurers by Works
Progress Administration, under the provisions of the Emergency
Relief Appropriation of 1935, are trust funds, and county treas-
urers are not authorized to deduct 1% as fees from such deposits.

267 SCHOOL BUSSES

To E. W. Thomson, Dec. 3, 1935.

Flares on stalled busses.

The statutes do not require the use of flares for school busses
which carry passengers.

268 LIQUOR

To Geo. E. Saunders, Dec. 4, 1935.

Sales to Italian Consul.

By virtue of a treaty between Italy and the United States,

consular representatives of that kingdom resident in the United
States, are exempt from the payment of all taxes, both Federal
and State. Therefore, the Italian Consul at Denver is not liable

for the payment to the State of Colorado of any tax on account
of purchases made by him in this State of malt, vinous or spiritu-

ous liquors.

Recalling former opinion of Oct. 31st, '35.

269 CHIROPRACTIC EXAMINERS

To Dr. D. H. Burwell, Dec. 4, 1935.

Since the Board is specifically given the poAver to make rules

and regulations to carry out the provisions of the act, and since

the law specifically makes unprofessional or dishonorable conduct
grounds for revocation of license, the Board has power to define

these terms within reasonable limits.

270 LIQUOR LAW
To G. E. Saunders, Dec. 6, 1935.

Right of brewery to operate branch houses.

A brewery cannot legally operate its ''branch houses" unless

and until it procures a wholesaler's beer license for each of them.

(Overruled by decision of District Court).
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271 DIRECTOR OF MARKETS

To Ben. H. King, December 6, 1935.

Collection of fees.

The Act clearly indicates that two fees are contemplated

—

one for sampling' fruit and an additional fee for issuing a shipping

certificate. If it is necessary for inspectors to obtain samples from
orchards and take them to a laboratory, a reasonable fee may be

charged for this service, which is clearly a part of "sampling".

272 FEES AND SALARIES

To A. G. Maine, December 6, 1935.

Sheriff's mileage.

Under Sec. 1 of Ch. 151, S. L. 1933, no state, county or pre-

cinct officer can be allowed mileage fees in excess of eight cents per
mile for each mile actually and necessarily traveled on official

business.

273 NOTARIES PUBLIC

To J. Paul Hill. December 10, 1935.

Are county officers.

A notary public, while holding his office by appointment of

the governor, can exercise the functions thereof only in the county
for which he is apjoointed.

See 9 Colo. 628, 629 ; Hill v. Bacon, 43 111., 477.

274 LIQUOR
To Geo. E. Saunders, December 11, 1935.

Definitions of "meal" and "food."

Since the word ''meal" has been adequately defined by the

General Assembly in Sec. 4, paragraph (s) of Ch. 142, S. L. '35,

there is no occasion for the liquor licensing authority further to

define said word "meal" by regulation.

275 LIQUOR
To Geo. E. Saunders, December 11, 1935.

Sales by g*overnment and railroads.

Tender paragraphs c and d of Sec. 23 of the Liquor Code the

Secretary of State is empowered to make reasonable regulations

covering the need for stamps by the Federal Government in selling

confiscated liquors, and railroads that have to take over liquor on
account of breakage in shipment, etc.
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276 ABSTRACTORS
To D. B. Graham, December 12, 1935.

Charges for services by non-licensees.

Sec. 1, Ch. 57, S. L. 1929 applies only to one who makes, com-
piles or sells abstracts of title, and would not apply to one who
searches the records, unless the person who makes such search certi-

fies the correctness of his information or purports to give a com-
plete history of the title.

277 LIQUOR
To Geo. E. Saunders, December 13, 1935.

Credit and refund.

Under Sec. 9 of Ch. 142, S. L. '35, '^ credit shall be given for

the unexpired portion of any existing state license." There is no
provisions in said section or elsewhere for a refund of any monies
over and above the new license fee.

278 TAXATION
To Tax Commission, December 13, 1935.

Change in levy.

The Supreme Court has held that statutes fixing the time

within which county levies are made are directory rather than
mandatory, and where a mistake has been made in a levy the Board
has jurisdiction to correct it, within such time as will enable the

taxes to be extended by or shortly after the first of January of the

succeeding year.

279 MOTOR VEHICLES
To Harry C. Johns, December 13, 1935.

Hard rubber tires.

Under Ch. 164, S. L. 1935, the State law prohibiting the use

of hard rubber tires on the highways of this State is applicable to

the streets of home-ruled cities as well as to other highway's in the

State.

280 HIGHWAY PATROL
To J. J. Marsh. December 14, 1935.

Accident reports.

Under Sec. 68, Ch. 164, S. L. '35, reports on file with the

Motor Vehicle Department may be examined by officials and other

persons only as permitted by said section.

Accident reports filed by patrolmen with the Supervisor of the

State Highway Courtesy Patrol may be examined by any officer or

interested person, as provided in Sec. 8 of Ch. 125, S. L. '35.
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281 BUILDING AND LOAN
To A. 0. Johnson, December 17, 1935.

1. Home Owners' Loan Corporation bonds received in satis-

faction of delinqnent loans are ''receipts" subject to withdrawal
disbursements in accordance with the requirements of Sec. 6, Art.

V, B. & L. Code of 1933.

2. Associations must recognize preference accorded w^ithdraw-

ing members in respect to monthly net receipts, over use of such

funds for loan or investment purposes.

\Yolfe et al. v. Conkey Ave. S. & L. Assn., 27 X. Y. S. 44.

282 BUILDING AND LOAN
To A. 0. Johnson, Dec. 17, 1935.

1. Commissioner maj^ approve equitable proration of ex-

penses where state and federal-chartered associations are operated

jointly.

2. Administrative order by Federal Home Loan Bank Board,
ordering State associations so operated, to accept no further new
business is an unconstitutional intermeddling by federal authorities

in purely a state matter and violates the 30th amendment to the

Federal Constitution.

283 BUILDING AND LOAN
To A. 0. Johnson, December 18, 1935.

Where directors of association deny withdrawing members
preference accorded them by Sec. 6, Art. V of the B. & L. Code in

monthly net receipts, a by-law provision in existence prior to 1933
and which cut off right of withdrawing members to share in divi-

dends, may be ineffective.

Frederick v. Mutual B. & L. Inv. Co., 191 X. E. 729, 128

0. St. 474.

284 BANKING LAW
To L. McAVhinney, December 19, 1935.

Escrow agreement securing deposit of funds.

The State Bank Commissioner would have no real reason to

object to the entering into such an agreement by a bank or trust

company organized under the laws of this State, but while it

would be lawful for a county treasurer to deposit county funds in

a State bank having a trust department, or with a trust company
doing a banking business under the form of agreement submitted,
yet in the event of a ^vrongful withdrawal of the pledged securities

or their misappropriation by the ofScers of the institution, a ques-

tion might arise as to whether or not the county treasurer in al-

lowing the securities to remain in the same instituiton that held
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the deposit of funds, had exercised the high degree of diligence

that the courts would probablj^ hold he is bound to exercise.

Under the statutes of this State the respective district attor-

neys rather than the attorney general are the legal advisers of the

county treasurer who must, under the advice of his district attor-

ney, determine whether or not he is exercising the proper degree of

diligence in depositing county funds in any particular bank or

trust company.

285 LIQUOR LAW
To G. E. Saunders, December 19, 1935.

Refund under Medicinal Liquor Law.

The law pursuant to which such Avholesale medicinal liquor

license was issued, contained no provision authorizing any official

to refund the amount of any fee in any case where the applicant

after receiving the same decided not to exercise the privilege con-

ferred by such license ; and in the absence of any legislative

authorization therefor, no refund can legally be made.

286 BUILDING AND LOAN ASSOCIATIONS

To A. 0. Johnson, December 26, 1935.

Delinquent taxes on property of impaired associations.

Sec. 12, Art. VIII, B. & L. Code, '33, authorizes the Commis-
sioners in charge of liquidation of impaired associations to borrow
money to pay delinquent taxes on properties of the associations.

Apart from statutory authority, such power would be implied as

necessary for the protection of assets.

287 PUBLIC FUNDS
To C. C. Hezmalhalch, December 26, 1935.

Expenses for co-operation with U. S. Bureau of Reclamation.

The language used in Ch. 57, S. L. '35, is not broad enough to

permit the expenditure of funds appropriated thereby, to the pay-
ment of services and expenses of emploj^es who are not actualty

emplo}Td by the State of Colorado, but would be making Snow-

Surveys under direction of Federal Bureau.

288 HAIL INSURANCE
To Hail Insurance Department, December 26, 1935.

Reduction of tax by County Board.

Sec. 5, Ch. 107, S. L. '31, provides that the district indemnity
tax (hail insurance) shall be a general tax and shall be subject

to all the provisions of law relating to general taxes except as spe-

cifically provided otherwise. Such tax is therefore subject to re-

duction by the board of countv commissioners in accordance with

the provisions of Sec. 7422, C. L. 1921.
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289 LIQUOR LICENSE TAX
To C. M. Armstrong, December 27, 1935.

Allocation of proceeds of tax.

Under Sec. 24, Ch. 142, S. L. '35, the proceeds of said check
should be distributed; 5% to the expense account of the Secretary
of State's office, and 95% to the Old Age Pension Fund.

290 SALES TAX
To Tom L. Pollock, January 3, 1936.

Tangible property of national banks.

The State of Colorado cannot exact a tax of 1% on sales of

tangible personal property, services, substances and things of Na-
tional banks,—concurring with opinion rendered by Attorney Gen-
eral of Missouri and citing Sec. 5291 U. S. Rev. Stats.

291 INSURANCE
To Frank Seydel, January 6, 1936.

Grange Mutual Fire Ins. Co.

An insurance company organized under the laws of 1883 exists

as a de facto corporation by virtue of its failure to comply with
legislation passed subsequent to the date of its incorporation.

292 DOCTORS
To James M. Noland, January 7, 1936.

Government physician.

Under Sec. 4537, C. L. 1921, a Government physician is ex-

empt from the licensing section of the Medical Act of this State,

only when acting as an officer of the Government.

293 MOTOR VEHICLE TAXES
To L. F. Mitchell, January 9, 1936.

Transient vehicles.

Personal property which is within the borders of a state for

a merely temporary purpose or which is in transit through the

state does not acquire a situs for taxation and is not taxable in the

State.

294 BUILDING AND LOAN
To A. 0. Johnson, January 10, 1936.

Transfer of assets.

Transfer of assets of an assoeiation for the purpose of liquida-

tion and dissolution must be approved by the B. & L. Department
as well as by written approval of persons holding the aggregate
two-thirds in book value of outstanding stock and shares of the

association. (Sec. 12, Art. II, Code of 1933).
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295 INDUSTRIAL COMMISSION

To industrial Commission, January 10, 1936.

Wages of laborers and mechanics on State contracts.

The schedule fixed by the Commission on Sept. 27, 1933, as a

fair wage to be paid by all contractors on State Highwav work,
pursuant to S. B. 2 and H. B. 26 & 29, Ex. Sess. 29th G. A., does
not apply to laborers and mechanics employed bv contractors on
Public Works Projects of the State, under H. B. 101, 29th G. A.

The authority of the Industrial Commission to adjudicate dis-

putes as to wages can be invoked only after adjustment by the
contracting officers fails.

296 TRADING STAMPS

To R. H. Kenney, January 13, 1936.

The decisions of the Supreme Court of our State have ren-
dered null and void the several legislative attempts to prohibit
the use of trading stamps or similar sales stimulating devices when
no element of chance, gambling or lottery is connected with the
plan.

Cross V. People, 18 Colo. 321.

Denver v. Frueauff, 39 Colo. 20.

Denver v. United Cigar Stores, etc., 68 Colo. 363.

Denver v. The Post P. & P. Co., 70 Colo. 166.

Opinion No. 303, Kept, of Atty. Gen'l, 1921-22.

297 MOTOR VEHICLES
To Governor Johnson, January 13, 1936.

Licensing of operators and chauffeurs of motor vehicles.

1. Examination and licensing of operators and chauffeurs of

motor vehicles in the City and County of Denver is to be admin-
istered directly by the Divison of Motor Vehicle Supervisor who
acts under the supervision of the administrative head of the De-
partment of Finance and Taxation (State Treasurer).

2. In the other counties of the State the respective county
clerks are vested with authority to administer the Act insofar as

it relates to the licensing of owners, operators and chauffeurs.

3. The Motor Vehicle Supervisor has authority through the

respective county clerks to appoint chiefs of police or other offi-

cials to act as examiners and to make reports within 24 hours to

the county clerk and the Department,—the probable intent being

to make examinations after accidents (Sec. 16-b of the Act).

4. Appointments of examiners hy the county clerks must be

made subject to the approval of the Department.
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298 BUILDING AND LOAN
To A. 0. Johnson, January 13, 1936.

Mutualization.

Mutualization of permanent stock building and loan associa-

tions may be effected by a surrender of stock and a transfer of

credit to reserve for contingent losses, provided the stock is fully

paid. Articles of incorporation must be amended. Approval of

shareholders, while not a legal necessity, is advisable.

299 PUBLIC FUNDS
To H. F. Bedford, January 14. 1936.

Transfer of funds, mental defectives home.

In order that the funds available from the Federal Govern-
ment may be forthcoming for reparis, improvements and replace-

ments at the State Home for Mental Defectives, it is, of course,

necessary to match those funds, and rather than have the entire

program delayed, it would seem proper to transfer $3,000 from the

appropriation for salaries and maintenance to the appropriation
for buildinsrs, repairs and replacements, as provided for in Ch. 63,

S. L. '35.

300 MOTOR VEHICLES
'To J. J. Marsh, January 15, 1936.

Registration.

Any domestic corporation, although engaged in interstate

commerce, should be required to register its motor vehicles in the

county of this State where its principal office is kept, as specified in

its articles of incorporation.

301 AGRICULTURAL COLLEGE
To Chas. M. Armstrong, January 20. 1936.

Continuing appropriations.

Since Sec. 8061, S. L. 1921, contains no limitation upon the

transfers intended to be authorized, from the General Fund to the

special fund mentioned, that statute does not constitute a valid

appropriation, and the institution concerned should seek and obtain

from the General Assembly, such specific appropriations as may be

necessary- to comply with the intendment of the statutes here

quoted, providing for a yield of 5% in income.

302 COLORADO STATE FAIR
To John F. Maguire, January 20, 1936.

Tax levy on foreign securities.

Ch. 67, S. L. 1925, purporting to provide a tax levy for the

maintenance, operation and support of the Colorado State Fair at

Pueblo, is clearlv unconstitutional.
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303 RELIEF

To Gov. Ed C. Johnson, January 24, 1936.

Elaborate 24-page opinion upon validity of former Social Se-

curity Plan for Colorado. (Opinion rejected by Federal Govern-
ment and Governor called Special Session which drafted new laws).

304 MOTOR VEHICLES

To Chas. H. Gunn, January 27, 1936.

Constitutionality of taxing act.

Requiring car owners to present a tax receipt before securing

license or certificate of title, is unconstituitonal.

An act which is amended by one house of the General As-
sembly cannot become a law unless the amendment is concurred in

by the other house. Both houses must pass the whole act.

305 CREDIT UNIONS

To Grant McFerson, January 31, 1936.

May invest surplus funds in U. S. Savings Bonds.

1. Credit unions may lawfully invest their surplus funds in

U. S. Savings Bonds which are subject to redemption on sixty

days notice.

2. When a member is expelled or withdraws from a credit

union, any money he has deposited with the union, or paid on
account of shares should be returned to him as funds become avail-

able for that purpose.

306 MOTOR VEHICLE LAW
To Colorado Tax Commission, January 31, 1936.

Tax on transitory vehicles.

Motor vehicles of foreign states making occasional trips into

this state do not acquire situs for taxation and are not taxable

m this state. The same is true of the vehicles of motor carriers

domiciled in other states, making occasional trips into this State,

but that do not operate into or out of the State on regular schedule.

Citing and discussing statutes and cases.

307 MOTOR CARRIERS

To Colorado Tax Commission, Januarj^ 31, 1936.

Taxation of motor carriers.

1. All motor vehicle carriers and private carriers by motor

vehicle operating over regular routes or between fixed points and

ha^dng a continuity of business in two or more counties are ''pub-

lic utilities" for purposes of taxation, may be assessed by the Tax
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Commission under Sees. 7361 and 7362. C. L. '21, and required to

pay {general property taxes, regardless of the state of domicile.

2. All motor carriers of the above mentioned classes not oper-

ating over regular routes or between fixed points, when domiciled

within this State, should be assessed in the county of their

residence.

3. Motor carriers of all classes making only occasional trips

into this State, when domiciled in other states, have acquired no
situs for taxation and are not subject to taxation in this State so

long as their operations are occasional and irregular.

308 TAXATION

To Thos. :\I. \Yarner, February 11, 1936.

If items of property are separately assessed, the taxes thereon
may be separately paid. See Corpus Juris 61, page 966.

309 BOXING COMMISSION

To AV. L. Morrissey. February 20, 1936.

Evasion of 5% tax by patriotic organization.

No organization has the right to enter into any agreement,
oral or written, that has for its object the evasion of the required
tax.

310 BOXING COMMISSION

To W. L. Morrissey, February 20, 1936.

Bond of promoter.

1. The $2,000 bond required under the law does not cover

payment of salaries of the promoter or the referee.

2. The Board has the right to collect the 5% tax on the ad-

vance sale of tickets as gross receipts.

3. The Board would have the right to require military or-

ganizations to file a bond.

4. The bond required does not cover payment of indebted-

ness incurred by a promoter.

311 LIQUOR

To M. W. Leckenby, February 24, 1936.

License to minors.

Under no circumstances should a liquor license issue to an
applicant under the a2:e of 21 vears, either under Ch. 142 or Ch.

82, S. L. '35.
' ^
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312 LOTTERIES—INSURANCE
To Jackson Cochrane, February 26, 1936.

"Cash Night Awards"

So-called contracts of guaranty intended to protect registra-

tions for ''Bank" or ''Cash Night Awards" against loss for failure

to respond to name called, are not contracts of insurance, but
mere wagering contracts, forbidden by the lottery laws of

Colorado.

Citing Joyce on Insurance, p. 1957.

Lucena v. Crawford, 13 Eng. Rul Cs, p. 150.

Cross V. People, 18 Colo. 321.

313 MOTOR VEHICLE LAW
To G. H. Bradfield, March 3, 1936.

Registration.

Dump wagons and like motor vehicles used in road building

and repairing roads and highways, and capable of transporting

goods are trucks within the meaning of Ch. 122, S. L. 1931 and
must be registered. Fire-fighting equipment specifically exempt.

314 SECURITIES

To A. J. F. Schepp, March 4, 1936.

Investment Contract Deposit Fund.

The Investment Contract Deposit Fund provided for by Ch.

84, S. L. Colo., 1933, is intended for the sole protection of residents

of this State. No credit is allowed for funds deposited by other

states.

315 STATE COMPENSATION INSURANCE
To Industrial Commission, March 5, 1936.

Cancellation after 20 days.

A policy with the State Compensation Insurance Fund is

automatically cancelled by the provisions of Sec. 133 of the Act,

and no entry to that effect on the records of the Fund is necessary.

316 INSURANCE
To Jackson Cochrane, March 6, 1936.

Mutual non-profit association.

Mutual non-profit associations, providing death benefits to

members, does not fall within the terms of the Fraternal Societies

Act where it does not operate under a lodge system with ritual-

istic form of work and representative form of government. Only
escape from the deposit requirement of the Insurance Law lies in

incorporation under the Not-for-Profit Statute.
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317 LIQUOR
To R. D. Dexheimer. March 6, 1936.

Local option election.

Under Sec. 40 of the Election Laws, as amended to Jan. 1,

1934, a special election on the question of Local Option can prop-

erl}^ be held on the same day as the general election. The rule

seems to be general that there is no constitutional objection to the

submission of U\o or more propositions to the vote of the people

at the same time.

20 C. J., page 96.

318 IRRIGATION LAW
To Governor Johnson. March 7. 1936.

Proposed statute unconstitutional

A statute providing in substance that a prospective water-user

may make a filing in the office of the State Engineer and thereby
preempt a superior right to annually appropriate and apply water
to beneficial uses at any time within a period of 60 years after

such filing, would be violative of Sec. 6 of Art. XVI of the State

Constitution.

319 FEES AND SALARIES
To J. H. Thomas, March 7, 1936.

Salary of appointee to fill vacancy.

An appointee to fill a vacancy in a public office draws his

salary in accordance with the laws in effect when he takes office.

Citing McKinney v. Northumberland Co.. 75 Pa. Sup. 581.

320 BUILDING AND LOAN
To A. 0. Johnson, March 9, 1936.

Endorsement of deposited securities.

Securities deposited with the Building and Loan Department
should be endorsed to the State Commissioner of Building and
Loan Associations, or successors.

321 MOTOR VEHICLES
To Chas. H. Gunn. March 9, 1936.

Federal truck drivers.

The driver of a Government-owned truck, while officially em-
ployed is not subject to state laws requiring drivers' registration

cards (Johnson v. Maryland, 256 U. S. 51). This, however, does
not exempt such drivers when using privately-owned car or truck,

nor when operating a Government-owned car or truck not on
official business.
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322 CHAIN STORE LICENSE TAX
To Jas. W. Creamer, March 9, 1936.

Salvation Army work.

The places where the Salvation Army carry on their work of
rehabilitation are not stores within the meaning of the Store Li-
cense Act, and are not subject to tax.

323 TAXES
To James M. Noland, March 11, 1936.

Bank stock held by RFC, assessment of.

In the case of Gale v. Statler, 47 Colo. 72, 77, 79, our Supreme
Court has recognized the rule that omitted property must be
assessed in such manner as to afford to the taxpayer an opportunity
for review.

Cent. Ga. Ry. Co. v. Wright, 207 U. S. 127, 137, 138;
12 Am. & Eng. Ann. Cases, b458.

324 MOTOR FUEL TAX
March 16, 1936.

State Highway Courtesy Patrol,

Denver, Colorado.

Interstate commerce.

Gentlemen

:

You have asked our opinion as to whether the excise tax of 4c
per gallon on motor fuel, as provided for in subsection (b) of Sec-

tion 2, Chapter 170, S. L. 1935, should be imposed and collected

from those motor vehicle carriers engaged wholly in interstate

commerce.

The Motor Fuel Excise Act of 1935 amends the Motor Fuel
Excise Act of 1933.

Section 2, Subsection (b) Chapter 170, S. L. 1935, is as

follows

:

''(b) Every person who shall use in this State for

propelling a motor vehicle on the public streets or high-

ways, or import into this State for use or sale in this

State any motor fuel on which a licensed distributor has

not paid or is not liable for the tax hereinbefore imposed,

shall be liable for and shall pay to the State Treasurer an
excise tax of four (4) cents per gallon or fraction thereof

upon all such motor fuel so used or imposed for use or sale

in this State, on or before the twenty-fifth (25th) day of

the calendar month following the month in which such
motor fuel was used or imported, and shall render at the

time of the payment of such tax an itemized statement

under oath to the State Treasurer, on forms provided bv
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said Treasurer, of all such motor fuel so used or imported
during the calendar month in question. Provided, how-
ever, that a person operating: a touring car into this State

may bring into this State for the operation of such tour-

ing car only not more than ten (10) gallons of motor
fuel in the ordinary fuel tank attached to such touring

car without being liable for the tax on such motor fuel

;

likewise, any person operating a motor truck or motor
bus into this State may bring into this State for operation

of such motor truck or motor bus only not more than ten

(10) gallons of motor fuel in the ordinary fuel tank at-

tached to such motor truck or motor bus without being
liable for the tax on such motor fuel. Provided, further,

that in event of a disagreement between the operator,

driver or owTier of any vehicle, truck or bus, and any
officer or inspector of this vState, regarding the gallonage

contained in the ordinary fuel tank of any vehicle* trav-

eling upon the highways, the operator, driver, or owner
shall be required, at his own expense, to prove to the satis-

faction of the officer or inspector the gallonage his ordi-

nary fuel tank contains, and in event it exceeds that ex-

empted by law, he shall be required to pay the tax on any
additional gallonage then and there, securing a receipt

from the officer or inspector dealt with. The officer or in-

spector may require, in event of further argument, that

the vehicle be driven to the most convenient place whei'e

definite measurements can be made. Provided, further,

that when any such motor fuel is shipped from a refinery

in a carload lot, the quantity of such motor fuel and
amount of tax thereon shall be computed in the same
manner as hereinbefore provided for in case of a dis-

tributor.
'

'

Section 17, Chapter 140, S. L. 1933, provides

:

"No pro\dsion of this Chapter shall apply or be con-

strued to apply to Interstate Commerce."

It Avill first be noted that the tax in question is not a property
tax, but rather a privilege tax upon the right to sell or use the

gasoline.

The Supreme Court of the State of Colorado in passing upon
a previous gasoline excise statute, said in the case of People v. City
and County of Denver, 84 Colo. 576, 272 Pac. 629 :

''It is not a tax upon the gasoline, but on the right
to sell it, offer it for sale or use it to propel motor
vehicles.

'

'

Citing: State v. Camp Sing, 18 Mont. 128. 44 Pac.
516; Ex parte, Shaw, 53 Okla. 654, 157 Pac. 900.
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''The tax in question is an excise tax, and not a tax

on property, real or personal."

Citing : Altitude Oil Co. v. People, 70 Colo. 452, 202 Pac.

180.

All of the funds realized from the tax in question, less re-

funds and expense of administration, is allocated for highway con-

struction, maintenance and repair.

Sec. 10, Ch. 140, S. L. 1933.

Ch. 93, S. L. 1935.

''The purpose of the statute is plain, i. e., to collect

from the users of motor vehicles a fund which shall be
expended to maintain the roads which are so largely used
by such vehicles."

Altitude Oil Co. v. People. Supra.

That^a state may exact compensation for the use of public

highways, maintained by it, has been settled in numerous cases.

Red Ball Transit Co. v. Marshall , 8 F. (2) 635, Ohio.

Continental Baking Co. v. Woodring, 55 F. (2) 347,

Kansas.
Proutij V. Coyne, 55 F. (2) 232, S. Dak.
Grolhert v. Board of Commissioners, 60 F. (2) 321.

Consolidated Freight Lines v. Pfost, 7 F. (Sup) 629

Idaho, 1934.

State V. Goeson, 262 N. W. 70.

Aero Mayfloioer Transit Co. v. Georgia P. TJ. C, 55 Sup.
Ct. 709 aff. 176 S. E. 487.

Kane v. Nem Jersey, 37 Sup. Ct. 30, Ann. Cases 1912 D.

237.

Hendrick v. Maryland, 235 U. S. 610, 35 Sup. Ct. 140,

59 L. Ed. 385.

Interstate Transit Co. v. lAndsey, 51 Sup. Ct. 380, Tenn.

The fact that a person is engaged wholly in interstate com-
merce does not exempt him from the payment of excise taxes, which
are expended for the construction, maintenance and repair of pub-

lic highways.

Thus in the case of Sprout v. City of South Bend, Indiana, de-

cided bv the Supreme Court of the United States, and reported at

48 Sup^. Ct. 502, 277 U. S. 163, we find this language by Mr.
Justice Brandeis

:

"It is true that a state may impose, even on motor
vehicles engaged exclusively in interstate commerce, a

reasonable charge as their fair contribution to the cost of

constructing and maintaning the loublic highwavs."
Citing : Hendrick v. Maryland, 235 U. S. 610, 622

;

Interstate Busses Corp. v. Blodgett, 276 U. S. 245,

48 Sup. Ct. 230.
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In the case of Continental Baking Company v. Wooclring,

snpra, it was held that the State may require private motor carriers,

although non-residents and engaged exclusively in interstate com-
merce, to contribute to the cost and upkeep of highways.

Similar decisions are found in the cases of

Interstate Transit Co. v. Lindsei), 51 Sup. Ct. 380, Tenn.
Frouty v. Coyne, 55 F. (2) 289," S. Dak.
State V. Goeson, 262 N. W. 270.

Consolidated Freight Lines v. Ffost, 1 F. Supp. 629.

The only conclusion which can be drawn from the foregoing

cases, is. that a state may exact reasonable compensation for the

use of state highways, and that persons engaged in interstate com-

merce are not exempt from the payment of compensatory excise

taxes.

That a state may impose more than one form of tax for the

use of the highwavs was decided in the late case of Interstate

Busses Corp. v. BJodgett, 48 Sup. Ct. 230, 276 IT. S. 245 ; 72 Law
Ed. 551, aif. 19 F. (2) 256. The corporation alleged that in addi-

tion to the mileage tax complained of, it was paying an additional

excise tax on gasoline. Mr. Justice Stone, speaking for the court

disposed of this objection in these words

:

"That appellant is already contributing to highway
maintenance is not in itself significant, for the state does

not exceed its constitutional power by imposing more than
one form of tax as a charge for the use of its highways,
in interstate commerce."

Excise taxes on the sale or use of gasoline have been upheld
as valid even tho the fuel was used to propel vehicles engaged in

interstate commerce. It was held in the case of Edelman v. Boeing
Transport Co., 53 Sup. Ct. 591. that a State tax on the use of gaso-

line for propelling an airplane was valid, although ultimate func-
tion was to generate power for interstate commerce.

In the case of Varney Air Lines, Inc., v. Bahcock, 1 F. Supp.
687, the petitioner wa.s an interstate operator of an airline. In the
operation of its business it imported into the State of Idaho large

quantities of gasoline which large portions were used solely to pro-
pel its aircraft. Petitioner objected to paying the state excise tax
of 5 cents per gallon on the gasoline so imported, alleging that such
tax was a direct burden upon interstate commerce.

Judge CaA^anagh speaking for the statutory three-judge court
said at page 689

:

"There would seem to be no question of the right of
the state or owner of a facility used by one, although en-
gaged in interstate commerce, to make a charge upon the
person who uses it where the amount of the charge be
reasonable and fair as to the amount of the use made of
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the facility : It does not constitute a hurden on interstate

commerce. The amount of the charge and the method of
collection are primarily for determination by the state.

HendHck v. Marijland^ 23d TJ. S. 610, 35 Sup. Ct. 140, 59
L. Ed. 385 ; Postal Telegraph CaUe Co. v. City of Rich-
mond, 249 U. S. 252, 39 Sup. Ct. 265, 63 L. Ed. 590. As
somewhat parallel to the tax here, the state may levy a tax

with respect to the exaction of a gasoline tax as compensa-
tion for use of highways hy husses and trucks engaged in

interstate traffic. Interstate Transient Co., Inc., v. Lind-
sey, 283 U. S. 183, 51 Sup. Ct. 380, 75 L. Ed. 953. The tax

here is allocated to the purpose of furnishing and main-
taining airports and air navigation facilities which the

plaintiff uses. Therefore under the facts and the principle

as stated the tax imposed by the act and required to be
paid by the plaintiff does not burden interstate commerce."

Decisions similar to the above quoted may be found in the

cases of

Central Transfer Co. v. Com. Oil Co., 45 F. (2) 400.

State V. City of Monroe, 149 So. 541, 177 La. 983.

State V. Tri-State Transit Co., 155 So. 233, 179 La. 811.

Grohert v. Board of Commissioners, 60 F. (2) 321.

Pan-American Pet. Co. v. Alabama, 67 F. (2) 590.

It is our opinion that Section 2, sub-section (b). Chapter 170,

1935 Session Laws is a lawful and valid exercise of the right of

the State to exact fair and reasonable compensation for the use

of its highwaj^s, and that the tax in question is not an undue bur-

den upon Interstate Commerce.

Yours very truly,

PAUL P. PROSSER,
Attorney General.

WALTER F. SCHERER,
Assistant Attorney General.

325 LIQUOR
To M. W. Leekenby, March 19, 1936.

A person engaged in a wholesale liquor business may not en-

gage in the business of handling soda fountain and beer equipment.

(Par. 2, Sec. 14, Ch. 142, S. L. 1935).

326 COUNTY COMMISSIONERS
To G. S. Hallen, March 19, 1936.

Removal from district.

If a county commissioner removes from his district the re-

maining members of the county board shall certify that fact to
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the Governor, who shall appoint a person to fill the vacancy. The
question of abandonment of the old and adoption of a new resi-

dence is largely a matter of intention, to be ascertained either

through admissions, declarations or acts of the person.

327 LIQUOR LAWS
To G. E. Saunders, March 19, 1936.

License in Garden City should be denied.

328 WATER RIGHTS
To Gov. Johnson, March 21, 1936.

Appropriations, interstate controversies.

A mere filing of papers or documents evincing an intention

at some time to use waters of a natural stream for beneficial pur-
poses does not constitute an appropriation of such waters and will

not be so regarded in interstate controversies in the U. S. Supreme
Court.

329 SECURITIES
To A. J. F. Schepp. March 24, 1936.

Sale of oil leases.

Sales of ten-acre oil leases of specific ten-acre tracts are not

sales of securities ^Wthin the contemplation of the Securities or

Fraudulent Practices Acts.

Sales of ten-acre lease interests in larger tracts are securities

particularly where there is a holding or operating agreement under
which the purchaser would participate in revenue from proper-
ties other than his own.

330 LEGISLATION IN SPECIAL SESSION
To Jas. A. Brownlow, March 25, 1936.

Tax on use of natural gas.

Gas has been held not ''tangible personal property" and an
excise tax upon the use or consumption of natural gas, would not,

if passed, be within the scope of the call, whether the funds
realized by its operation Avere appropriated for public welfare
purposes or for purposes of general revenue.

Citing People's Gas Light, etc., Co. v. Ames, 359 111., 152. See
also Opinion to Hon. B. M. Keating, March 27, in regard to same
matter. See also Opinion to Hon. J. W. Griffith, March 28, in re

:

same matter.

331 VITAL STATISTICS
To M. F. Haralson, M.D,, March 27, 1936.

Local registrar can certify as to the copy of birth certificate

which he retains, but only a certified copy of original in hands of

State Board is "prima facie evidence."
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332 LEGISLATION
To Hon. J. A. BroA^Tilow, March 28, 1936.

Under a proclamation calling an extraordinary session of

the General Assembly, the business to be transacted must be
limited to the objects stated in the proclamation, and no revenue
measures except such as are specifically provided for in the proc-
lamation can lawfully be adopted.

333 BUILDING AND LOAN
To A. 0. Johnson, March 31, 1936.

Segregating in federalizing state B. & L. Associations.

State associations are permitted to convey liquid assets to

federal charter savings and loan association, retaining frozen
assets in state association where 90% of shareholders consent to

plan, and all dissenters are paid share credits in full.

334 MOTOR VEHICLE LAW
To George Marland, Chief of Police, April 2, 1936.

Question as to authority of Motor Vehicle Department to

revoke license of person upon conviction in Police Court of the

offense of driving a motor vehicle while intoxicated or under the

influence of a narcotic drug.

Upon the final conviction of any and all persons in any
Police Court, including that in the City of Denver, of either the

offense of driving a motor vehicle while intoxicated, or while

under the influence of a narcotic drug, such Police Court shall

require the surrender to it of ''all operators' or chauffeurs'

licenses and badges then held" by each person so convicted and
shall forward the same with a record of such conviction to the

Motor Vehicle Department. Upon the receipt of such record,

it becomes mandatory upon the department to revoke such
license.

335 INSURANCE
To Jackson Cochrane, April 6, 1936.

Real estate mortgage insured under National Housing Act
is eligible for investment of reserve funds of insurance companies,

even though said mortgages be in excess of 50% of the value of

the property mortgaged.

336 ABSTRACTERS
To D. B. Graham, April 13, 1936.

County Clerk may prepare.

A county clerk may be required to prepare abstracts of title

if there is no bonded abstracter in his county.

Citing Opinion No. Ill, Atty. Gen., Report 1929-30;

Nos. 101 and 340. Attv. Gen. Report 1933-34;

Ch. 57, S. L. 1929, p. 184.
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337 PUBLIC WELFARE
To Dan Hughes, April 14, 1936.

Member of County Board as Director of Public Welfare.

The State Board of Public AVelfare has taken the position,

by resolution duly passed, that members of the County Board of

Public Welfare are not eligible to be appointed as Director, and
since the County Director in each county must be approved by
the State Board of Public Welfare, the question is set at rest by
the resolution of the state board.

338 LIQUOR EXCISE TAX
To Geo. Saunders, April 20, 1936.

Sales on Army Reservation.

The State cannot tax any instrumentality of the Federal Gov-
ernment, and when your department is satisfied that the merchan-
dise is being purchased by the Army, to be used at the general
mess, the excise tax should not be collected, but an affidavit from
the purchasing officer should be obtained.

HoAvever, the law requires that these stamps be placed upon
malt beverages before they are offered for sale.

339 ELECTIONS

To Clyde L. Starrett, April 22, 1936.

Members of CCC Camps.

Members of CCC Camps neither gain nor lose their residence
for voting purposes by virtue of their membership in these camps.
Therefore, in the exercise of their franchise the members of such
camps must vote in the precinct in which they voted at the time
they became members of the CCC Camps. If not old enough to

vote at the time they joined they will have to register in their

home precincts.

340 MOTOR VEHICLES

To C. M. Armstrong, April 22, 1936.

Licenses for truck drivers.

The legislative intent probably Avas that all persons employed
for purposes which required constant use of the public highways
in the course of their employment should come within the defini-

tion of "chauffeur," and that drivers of laundry trucks should
be licensed as chauffeurs.

Operators of trucks operated by or for highway contractors
—both the owner and the hired driver—are chauffeurs within the

meaning of the act.
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341 COUNTY FUNDS
To I. D. Rogers, April 28, 1936.

Transfers of.

In counties where, in making up the county budget, a con-

tingent fund is made available to supplement other county funds,

when contingencies arise, transfers from such contingent fund
may be made, not only to the ordinary county revenue fund, but
to any other fund that needs to be supplemented.

342 NATIONAL GUARD
To Gov. Johnson, May 1, 1936.

Expenses on active duty.

Sec. 33, Ch. 183, S. L. 1921 does not contain a continuing
appropriation for the expenses of the National Guard when on
active duty.

Sections 244 and 245, S. L. 1921, do establish a continuing
appropriation for such expenses. If the revenues made available

by either of said sections are not sufficient to pay the expenses
incurred by the National Guard in its recent service on the south-

ern border, then certificates of indebtedness must be issued to

take care of any shortage.

See People ex rel. v. Kenehan, 66 Colorado, 589.

343 STATE FUNDS IN BANK
To Chas M. Armstrong, May 5, 1936.

Premiums on depository bonds—Investment in Treasury Bills.

1. Where the State Treasurer, by the use of interest on State

funds deposited in banks, has paid premiums on depository bonds
given by such banks to secure repayment of such deposits, such

depository bonds may be continued in effect after June 7, 1936,

on which date the banks receiving such deposits will cease to

pay interest thereon.

2. AVhile there is no statute expressly authorizing the State

Treasurer to invest State funds in securities, it Avould be proper
for him to use general revenue funds, not needed for present

expenditure, in the purchase at par or less, of U. S. Treasury Bills

which mature before the close of his term of office. Such a fund
would be more in the nature of a deposit than investment of such
funds.

344 COUNTY JUDGE
To Helen A. Hurlburt, May 5, 1936.

Compensation as Clerk.

Under Ch. 96, S. L. 1929, a county judge who acts as his own
clerk, may receive as compensation therefor fees of the office up
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to the amount of the salary of the clerk fixed by law; but the

county judge so acting as his own clerk cannot receive a salary

as such clerk out of the county general fund.

345 STATE EMPLOYES' RETIREMENT
To C. C. Hezmalhalch, May 6, 1936.

Predatory animal hunters employed by the State Board of

Stock Inspection Commissioners, regularly employed for 10 to 12

months each year, and paid a salary by the State are eligible to

membership in the State Employes' Eetirement Association, es-

tablished by Ch. 151, S. L. 193lf

346 STATE EMPLOYES' RETIREMENT
To C. C. Hezmalhalch. :\[ay 6, 1936.

Teachers in educational institutions.

Sec. 8193, C. L. 1921, expressly declares that the school for

the deaf and blind at Colorado Springs is a State Educational In-

stitution. Therefore instructors in said school are not eligible

to membership in the State Employes' Retirement Association,

under Ch. 157, S. L. 1931.

347 MOTOR VEHICLE CODE
To Charles H. Gunn. May 8, 1936.

Speed limitations.

Speed limit is flexible. Discussion of phrase ''prima facie

eyidence."

348 PUBLIC LANDS
To State Land Board, May 9, 1936.

An island formed in the bed of a nayigable riyer (Arkansas
Riyer) subsequent to the admission of Colorado into statehood

belongs to the State.

Hurst y. Dana, 12 Pac. 1041

;

Steckel y. Vancil, 141 Pac. 550;
"Winters y. Myers, 140 Pac. 1033.

349 STATE ENTOMOLOGIST
To Dr. C. A. Lory, May 12, 1936.

Abolishment of office.

AYhile it Avould seem that the State Board of Agriculture,

haying the power to create the position of State Entomologist,
would also haye the power to abolish the office, yet recognition

of the position by the State Legislature and the imposition upon
it of certain duties, establishes the position as one haying been
recognized by that body ; therefore abolishing the position would
haye the effect of defeating the intent and purpose of legislatiye

enactment.
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350 TAXATION
To Sherman E. Walrod, May 14, 1936.

Bank stock owned by R. F. C.

The Act of Congress of March 20, 1936, purports not only
to prohibit future levies against preferred stocks issued by na-
tional and state banks and owned by the RFC, but also to ex-
tinguish past leAdes made upon such stock. This may be valid
as to future levies, but we think it is invalid as to past levies,

and such assessments should not be expunged by county assessors.

351 TAXATION
To James A. Marsh, May 15, 1936.

Bank stock owned by R. F. C.

Discussion of Act of Congress of March 20, 1936.

The Act of Congress of March 20, 1936, purports not only
to prohibit future levies against preferred stock issued by na-
tional and state banks and owned by RFC, but also to extinguish
past levies made upon such stocks. This may be valid as to future
levies, but we think it is invalid as to past levies, and such levies

should not be expunged by county assessors.

352 TAXATION
To Clay R. Apple, -County Atty., May 15, 1936.

Bank stock owned by R. F. C.

Discussion of various situations which might arise under the

Act of Congress of March 20, 1936, in view of decisions handed
down recently by the U. S. Supreme Court.

353 UNIVERSITY OF COLORADO
To Dr. George Norlin, May 18, 1936.

Right of regents to institute condemnation proceedings.

AYe can find no authority in the Constitution or Statutes of

the State, granting to the Board of Regents the right to maintain
condemnation proceedings for the purpose of acquiring real estate

for the use of the university, and the courts universally hold that

agencies of the State are without power to condemn private

property for public use unless that power is expressly granted
or clearly implied.

354 MOTOR VEHICLES
To Charles H. Gunn, M. V. Supervisor, May 20, 1936.

Fee for circus and shows.

It is the opinion of this department that ovir courts would
sustain the charging by your department of a reasonable permit
fee for, and the regulation of, circuses and road-shows while they
are traveling through and showing in this State.
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355 LIQUOR CODE
To (Jcorge E. Saunders, May 26, 1936.

Sales by wholesaler to consumer.

Under the 1935 Liquor Code a wholesaler cannot lawfully
sell malt, vinous or spirituous liquors direct to consumer unless
such wholesaler be a brewer holding a brewer's license in this

State and having also a wholesaler's license.

356 COUNTY WARRANTS
To French L. Taylor, May 28, 1936.

Registration of.

It is the duty of the county treasurer to register all county
warrants, apparently valid upon their face, upon presentation for

such registration. The duty devolves upon the board of county
commissioners to see to it that excessive warrants are not issued.

357 STATE FUNDS
To T. P. Detamore, June 2, 1936. ,

Investment of Hail Insurance Fund.

The State Highway Revenue Anticipation Warrants are spe-

cial obligations of the State in the nature of bonds and are there-

fore competent investments for the State Hail Insurance Fund.

358 ATTACHMENT
To H. D. Mickle, June 3, 1936.

Exemption of U. S. pensions.

Sec. 5918, C. L. Colo., 1921, provides that all money received

by any person resident of the State, as a pension from the U. S.

Government * * * shall be exempt from execution or attachment
or seizure * * * whether such pensioner shall be the head of a

family or not. Whether or not this exemption would apply to

such funds after investment or conversion into other property is

not certain.

359 CIVIL SERVICE
To Governor Johnson, elune 4, 1936.

No control over salaries.

The State Civil Service Commission has no control over
salaries of provisional appointees to positions within the classi-

fied civil service.

Civil Service Comm. v. Cummings, 83 Colo. 379-383.

360 SCHOOL FUNDS
To State Board of Land Commissioners, June 5, 1936.

Investment of.

The State Highway Revenue Anticipation Warrants consti-

tute a valid investment for the public school permanent fund.
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361 COUNTY ROADS
To F. A. Safranek, June 6, 1936.

Construction of cattle guards on.

1. Cattle guards constructed on county roads according to

specifications prescribed by the State Highway Department Avill

not constitute an obstruction to county roads;

2. The Soil Conservation Service would probably not be re-

quired to get permission from the county commissioners to con-

struct such cattle guards, if they have previously obtained
permission from the abutting lando^vners.

3. The county commissioners would not be liable in damages
if they passively permit the construction of such cattle guards
even if held to be obstructions to the highway. (El Paso County
v. Bish, 18 Colo. 474.)

4. To remove cattle guards, Avhether put in with or without
the consent of the county commissioners, it Avould merely be nec-

essary to bring an action to abate them, as nuisances.

362 LIQUOR LICENSES
To G. E. Saunders, June 6, 1936.

Beer shipped in barrels.

Beer that has been shipped into the State in tax-paid barrels

may not legally be rebottled and designated as tax-paid beer.

363 LIQUOR LICENSES
To Geo. E. Saunders, June 8, 1936.

Placing of excise stamps on wine at winery.

A wholesale liquor dealer who purchases stamps for his bona
fide order may send them to the winer}^ to be placed on the bottles

there.

364 STATE TREASURER
To C. M. Armstrong, June 6, 1936.

Payment for department supplies permitted.

Alcohol department.

365 MOTOR VEHICLES
To Chas. H. Gunn, June 8, 1936.

Authority to designate police officers.

Under Sec. 158, Art. XV, Ch. 164, S. L. 1935, the Motor Ve-

hicle Supervisor may designate such police officers as he sees fit to

assist in the enforcement of the provisions of said section. Such
authorization must be made in writing and the officer designated

by name.
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366 LIVE STOCK

To Louis Henke, June 8, 1936.

Brand inspection fees.

The only fee in which the State is interested is the fee of

5 cents for brand inspection by the official brand inspector under
the supervision of the stock inspection commissioners.

367 TAXATION
To J. R. Seaman, June 9, 1936.

Exemption from taxation pending proposed federal project.

1. County assessor would have no power to exempt property
OAvned by farmers, notwithstanding the fact that the Federal
Government may have a chattel mortgage thereon.

2. With regard to lands upon which the Federal Government
has options for the purposes of the resettlement project, the
county assessor should leave the land upon the tax rolls until it

is actually transferred to the Federal Government.

368 SALES TAX
To T. L. Pollock, June 10, 1936.

Automobiles transferred in payment of debt.

Where automobiles are turned over by a dealer in payment
of a debt evidenced by a promissory note, the transaction con-

stitutes a sale and a tax up to the reasonable value of the auto-

mobiles, should be collected thereon.

369 MOTOR VEHICLE LAW
To C. H. Gunn, June 11, 1936.

Operation of rented cars.

A person from a foreign State making application to rent a

car to be driven for a period of time in this State should be re-

quired to comply with the provisions of Sec. 7, sub-sec. (a) of

the Operators and Chauffeurs License Law.

370 LIQUOR LICENSES

To Geo. E. Saunders, June 12, 1936.

Hotels operated in National Parks.

The State of Colorado may not require hotel liquor licenses

for hotels operated under Federal Government concessions, for

the reason that exclusive jurisdiction over the territory within
the national parks mentioned has been ceded to the United States

by acts of the Legislature of Colorado.



134 Biennial Report

371 CHIROPRACTIC BOARD
To Dr. D. H. Burwell, June 12, 1936.

Legal expenses.

The funds of the Board of Chiropractic Examiners may not
be expended to defray legal expenses incurred in defense of
criminal indictments against unfit members of the board.

Shaw V. Macon, 19 Ga. 468;
Gilbert v. Berlin, 76 N. H. 470, 84 Atl. 235;
People V. Lawrence, 6 Hill N. Y. 244;
Chapman v. New York, 168 N. Y. 80; 56 L. R. A. 846.

372 MOTOR VEHICLE LAW
To J. J. Marsh, June 19, 1936.

Trailer licenses.

Truck tractor owned by non-resident, engaged in hauling
trailer continuously for Colorado corporation. O^^ner of trailer

should license tractor also although not legal owner of title.

(Ch. 167, S. L. 1935.)

373 LIQUOR
To Geo. E. Saunders, June 22, 1936.

Surety bonds not renewed.

Each application for a liquor license should be accompanied
by a duly executed surety bond, and the practice of ''renewing"
these bonds should not be allowed.

374 EMPLOYES' RETIREMENT
To R. J. Heath, June 24, 1936.

When a member of the State Employes' Retirement Associa-

tion leaves the service of the State, but remains in the associa-

tion, his pension payment, when payable must be paid at a

reduced rate, said rate being reduced according to the ratio which
his actual period of service bears to the period which he would
have had to serve had be remained in the service of the State

until he became eligible for pension payment.

375 STATE EMPLOYES' RETIREMENT
To R. J. Heath, June 24, 1936.

70-year-clause.

Since the 70-year-clause would be unconstitutional if applied

to the majority of persons sought to be affected by the clause,

the courts would probably say that the entire clause must fall

and that it cannot be made effective as to the comparatively small

remaining portion of the group exempt from the operation of
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the Civil Service Aimendment, which provides that persons em-
ployed by the State shall serve during efficient service and shall

only be discharged for certain specified reasons.

376 JUDGMENT BONDS
To Land Commissioners, June 25, 1936.

Validity of.

Judgment bonds issued by Florence are not affected by
the Supreme Court decision in the case of City of Aurora v. A.
W. Krauss.

377 TAXES
To Wm. A. Way, June 25, 1936.

Sale by county after tax deed is acquired.

Re : Interpretation of Sec. 3, Ch. 217, S. L. '35.

In view of the uncertainty as to the meaning and effect of the

act and of pending litigation involving its validity, the proper
course for the county to pursue would be to make no conveyances
until this litigation is disposed of and until the next General
Assembly shall have clarified the statute.

378 TRUST DEEDS
To C. H. Durant, June 25, 1936.

Partial redemptions.

1. Inasmuch as there is no provision in the statutes for par-

tial redemptions from foreclosure, the owner of an undivided
interest in the premises should be required to redeem the entire

property if he wishes to protect his rights therein.

2. When a redemption is made, the recording of the re-

demption certificate operates as an assignment of the interest

acquired by the purchaser at the foreclosure sale to the person
redeeming. A certificate of redemption should be issued to every
person redeeming when the redemption is made.

3. It is specifically provided that a lessee shall be considered

a lienor and entitled to redeem as such. (Ch. 151 S. L. 1929 and
Ch. 140, S. L. 1931.)

379 BUILDING AND LOAN
To A. 0. Johnson, June 30, 1936.

Tax certificates.

The Building and Loan Code of 1933 does not authorize the
investment of excess funds of an association in tax certificates.

Building and loan associations are corporations of limited power.
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380 INSURANCE
To Jackson Cochrane, June 30, 1936.

Permission to retain real estate.

Sec. 2498, C. L. 1921, applies only to domestic insurance
companies and a foreign insurance company is not required there-
by to prove permission from the State Insurance Commissioner to

retain real estate located in Colorado for a period longer than
5 years. In such matters the company is governed by the law of
the domiciled State.

381 BUILDING AND LOAN
To A. 0. Johnson, July 7, 1936.

First mortgage loans.

1. Building and loan associations may make first mortgage
loans secured by improved rural real estate.

2. Such loans may be based upon the annual reduction plan
under authority of Art. 3, Sec. 2 (4) of B. & L. Code of 1933.

382 ATTACHMENT
To M. L. Lyckholm, July 7, 1936.

Federal bonus.

Bonds and proceeds received from bonds received under the

Act of Congress of January 27, 1936, are not subject to attach-

ment, levy or seizure under any legal or equitable process.

Demands for alimony for wives and support money for chil-

dren and court orders enforcing such claims do not come within

such exemption because wives and children are not creditors

within the meaning of the statutes, and such claims are directed

against the veteran or pensioner and not against the pension
money or proceeds thereof.

HoUis V. Bryan (1932 Miss.) 143 So. 687.

383 LIQUOR LICENSES

To Geo. E. Saunders, July 9, 1936.

Ruling in Walters Brewing Co. v. Saunders.

Interpretation of the decision of the District Court in the

case of The Walters Brewing Co. v. George E. Saunders, No.

24595. "Wholesale beer and liquor licenses.

384 COUNTIES
To W. V. Olin, July 9, 1936.

Consolidation of.

If an act of the Legislature can set up a new county out of

the territory of an existing county, as in the case of Teller County
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taken from El Paso County, it would follow that the General

Assembly could reverse the process and consolidate two counties

in one.

We have no court decisions on this subject.

385 INSURANCE

To Jackson Cochrane, July 16, 1936.

Organization expenses.

Sec. 2567, C. L. 1921, permits an insurance company organ-

ized under the Mutual Insurance Act of 1921 to use the proceeds
from the sale of certificates of indebtedness to defray overhead
and general expenses incurred prior to the date of the issuance

of its license.

386 LIQUOR LICENSES

To Geo. E. Saunders, July 16, 1936.

Prorating of county fees—Rejection of 3.2 beer licenses.

1. The Legislature, in Par. 3, Sec. 5, Ch. 82, S. L. '35, and
Sees. 18, 18-a, 19, 20 and 21, Ch. 142, S. L. '35, fixed the amount of

the license fee to be paid to the local licensing authority and pro-

vided that such fees must be paid.

2. Under Ch. 82, S. L. '35, no licensing authority may arbi-

trarily refuse to issue a license to an applicant who has qualified

under the provisions of the act.

387 EMPLOYES' RETIREMENT

To R. J. Heath, July 20, 1936.

Excepting for technicians and persons holding special posi-

tions under Civil Service and members of the Retirement Associa-
tion who are not under Civil Service, the citizenship of the
members can be taken for granted.

388 DIRECTOR OF MARKETS
To Ben H. King, July 24, 1936.

Exemption of mixed car load lots.

Construction of Ch. 85, S. L. 1933.

389 STORE LICENSE TAX
To James W. Creamer, July 24, 1936.

All licenses expire December 31.
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390 GAME AND FISH LAW
To R. G. Parvin, July 28, 1936.

Trespass.

"Whether land is enclosed or not, consent of the o^M.ier should
be obtained to hunt or fish thereon; and if not obtained the

owner would have a civil cause of action for any damage sus-

tained by him by reason of such trespass.

391 TAXATION

To E. M. Gooding, July 29, 1936.

Where a building is rented in part for a lodge and part for

commercial purposes, unless the building or the income therefrom
is used solely and exclusiA^ely for charitable purposes, the entire

building would be subject to taxation. The question is noAv be-

fore the Supreme Court on appeal from Pueblo County,—no de-

cision yet.

392 ELECTIONS

To Sen. David Elliott, July 30, 1936.

Designation by petition.

1. A person registered as a Republican could sign a petition

to designate a Democrat for nomination for office at a primary
election, if he signs it in time to change his party affiliation under
Sec. 7542 as amended by Ch. 91, S. L. '31.

2. A candidate for the General Assembly is to be considered

as a candidate for a state office from a district greater than a

county, even though the district comprises only one county.

3. There should be one petition for county candidates and
another for legislative candidates.

393 STATE CONTRACTS

To Peter Seerie, July 30, 1936.

Use of Colorado materials in public structures.

Sees. 453-455, C. L. '21, do not come into operation until

the type of public structure has been fully determined upon by
the State and local governmental agency in the exercise of its

discretion. If, after such determination has been made, it should

turn out that the material chosen can be produced of Colorado

materials, then the differential allowed by the statute should be

applied; but the fact that the type of material decided upon
does not happen to be produced in Colorado, would not require

the Highway Department or other agency to resort to the use of

another type of Colorado material.
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394 ELECTION

To L. C. Kinnikin, August 5, 1936.

Nomination by petition.

The only situation we can find in which an entire county ticket

can be nominated by a single petition after the primary election

has been held is in the case of independent candidates running
upon an independent ticket.

Citing Sec. 7557, C, L. 1921.

395 INSURANCE

To Jackson Cochrane, August 5, 1936.

Conditions precedent to issuance of license.

The conditions precedent to licensing of a mutual insurance

company contained in Sec. 2563 C. L. 1921, are minimum require-

ments that must be satisfied at all times by operating companies
and are not applicable solely to a company newly organized, seek-

ing its first license. The Commissioner of Insurance should suspend
the license of any company not meeting said requirements.

396 SCHOOLS

To K. L. Sanborn, August 5, 1936.

Care of injured children.

School boards should not place a child injured on playgrounds
in care of physician of their choice, but should place child in

parents' care and allow parents to choose physician to attend in-

jured child.

397 LIQUOR

To Silt Drug Co., August 5, 1936.

Sale of medicinal liquor.

The Liquor Code of 1935 restricts the hours during which
drug stores may sell alcoholic liquors.

In a Liquor Licensed Drug Store a registered apprentice under
the Rules and Regulations of the State Board of Pharmacy, may
sell or compound drugs .... in the presence of a registered pharma-
cist or assistant pharmacist. However, we do not believe that this

provision applies to sale of alcoholic liquors in sealed packages.

Sec. 7, S. L. 1927, page 568 provides for the conduct of busi-

ness in a drug store during the temporary absence of the registered

pharmacist. (Citing also Sec. 6, p. 567, S. L. 1927.)
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398 BUILDING AND LOAN
August 10, 1936.

Mr. A. 0. Johnson,
Building and Loan Commissioner,
Denver, Colorado.

Dear Sir:

At your request, we submit our opinion relevant to the con-

struction to be given by your Department to the provisions con-

tained in the Building and Loan Code of 1933, relating to reserves.

If upon an examination or other inquiry it is determined that
the estimated contingency losses which the association may suffer

in connection with any phase of operation, are in excess of the
total remaining balance in the Reserve for Contingent Losses, it is

the duty of the association, and failing, the Commissioner may
direct that a special reserve or reserves be created out of gross

earnings in compliance with Section 12(b) of Article IX, or from
other reserves and undivided profits, if available, to protect against

said prospective losses. If such special reserve or reserves are cre-

ated, all direct and contingent losses so specially provided for, shall

be charged to said special reserves so long as a balance shall re-

main therein and when exhausted, shall be charged to the Reserve
for Contingent Losses as provided for in Section 26, Article IX.
On the other hand, the association is not authorized to create un-
necessary reserves to the injury of present shareholders. In case

of abuse, the Commissioner may order a reduction or abolishment
of any special reserve not justified by fair business practices spe-

cifically provided for by statute.

Unless a special reserve is provided for, all direct and con-

tingent losses shall be charged to the Reserve for Contingent Losses

as provided by Section 26, Article IX, so long as a balance shall

remain therein and when exhausted, shall be charged to gross earn-

ings in compliance with Section 12(c), Article IX.

Associations are required to make the minimum annual credits

to the Reserve for Contingent Losses if available in accordance
with the provisions of Section 26, Article IX, and may make further

credits, where justifiable, until said Reserve has reached the maxi-
mum limit as provided for in said Section 26. In permitting de-

ductions from net earnings under Section 12 (c) (1), Art IX, for

limited dividend bearing shares before requiring the usual addi-

tions to contingent reserve and the payment of dividends on fully

participating shares and permanent stock, it was clearly the inten-

tion of the Legislature that the holders of limited dividend bearing

shares were to be paid the maximum called for under their certifi-

cates, if available, even though nothing further be available for

additions to the Reserve for Contingent Losses, fully participating

shareholders and permanent stockholders. This point is the subject

of a separate opinion but mention is herein made for the reason
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that it has come to our attention that certain associations, in prac<

tice, have deducted and set aside the maximum requirement but

have failed to pay the same out to this preferred class of share-

holders. This construction does not nullify the purpose of the Re-
serve for Contingent Losses or endanger the solvency of the asso-

ciation for whenever said Reserve becomes exhausted, the excess

of said losses is deductible from gross earnings under Section 12-c,

before the association need provide for the holders of limited divi-

dend bearing shares.

In our opinion, the Reserve for Contingent Losses is an extra-

ordinary reserve built up during prosperous periods to take care of

extraordinary losses in times of stress. True, Section 12-c, Article

IX, states that ''all losses shall be charged to the contingent re-

serve" however the Code recognizes that other reserves may be
created, and sound business practice requires that an obvious loss

be provided for specially. In construing the clause above quoted,

we are of the opinion, that you may read into the same "all losses

not specially provided for * * *."

Your authority for the foregoing lies in Sections 7, 12 and 26
of Article IX, and impliedly in Section 3, Article VIII.

Very truly yours,

BYRON G. ROGERS,
Attorney General.

J. GLENN DONALDSON,
Assistant Attorney General.

399 ELECTIONS
To James M. Noland, Aug. 11, 1936.

Persons in CCC Camps.

1. If an enrollee who previously enlisted from another State
than Colorado has been in camp in this State for more than one
year and in the county for more than 90 days, he cannot legally

claim residence and vote here.

2. If an enrollee, formerly a resident of another county in

Colorado, has been in a CCC Camp for more than 90 days he does
not have the option of claiming residence in the county where the
camp is situated, but must vote either in person or by absent ballot

in the county of his residence.

3. This opinion also applies to Commissioned Army Officers

serving in these camps.

400 INSURANCE
To Jackson Cochrane, Aug. 14, 1936.

Transfer of funds to Firemen's Pension Fund.

Mere supposition that a date appearing in an original statute

was carried over into the amended statute by error, affords no basis

for an administrative department to ignore the date specified.
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Sec. 9368 as amended, relating to transfer and disbursement
of Insurance Department tax collections to Firemen's Pension Fund
construed to require the Insurance Department to make statement
of collections as of June 30; the Treasurer to transfer collections

from Insurance Fund to Firemen's Fund by Nov. 30 following, to

be disbursed by Auditor June 30 next.

401 TAXES
To C. M. Somerville, Aug. 18, 1936.

Priority of liens.

If a state has perfected its tax lien against property, a subse-

quent tax lien filed by the Federal Government cannot displace the

State lien.

Citing cases similar.

402 LEGAL NEWSPAPER
To Jas. B. Woody, Aug. 18, 1936.

What constitutes.

To qualify as a legal newspaper, a publication must be ad-

mitted as second class matter to the United States mails; it must
contain news—that is, it must record events of general interest to

the public as a whole, although its circulation need not consist ex-

clusively of paid subscribers ; it must have a subscription list.

Pitkin V. Price, 10 Colo. App. 519.

In re : H. B. No. 10, 50 Colo. 71.

403 ELECTIONS
To A. G. Kochenberger, Aug. 19, 1936.

Committeeman.

The position of Precinct Committeeman is a party office, con-

trolled largely by party rules. A county clerk has no discretion in

the matter of selecting the name of more than one candidate for

committeeman upon the ballot. When certificates of designation

valid upon their face and proper as to form are filed with him he
must cause the names so certified to be printed upon the party
primarv ballot.

Citing Ch. 77, S. L. 1933, Ch. 98, S. L. 1927.

404 LEGAL NEWSPAPER
To J. J. Hendrick, Aug. 21, 1936.

Published partly in foreign language.

Under the Colorado law a newspaper must be
'

' a newspaper of

general circulation," and general rule is it must be published in

English, but the courts recognize an exception in communities
where circumstances are unusual i. e. mixed communities where a

foreign language is used.

Citing McLean v. Bergner, 80 Mo. 414. >
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405 ELECTIONS

To Vera Rosebrou,o-h, Aii^. 24, 1936.

Directors under Caddoa District Act.

Under Sec. 3, Ch. 84, S. L. 1935, ''only qualified electors who
have paid a tax on real estate in the district in the year preceding
the election, shall be entitled to vote."

In the same section provision is made for challenging votes

and that "any person who makes a false oath shall be guilty of

perjury and be punished therefor."

However, the judges of election would not be justified in de-

manding that every prospective elector present a tax receipt before
being allowed to vote.

406 ELECTIONS

To Hon. Worth Allen, Aug. 25, 1936.

Members of CCC Camps.

Members of CCC Camps whose former residence is other than
the precinct in which the camp is located, will have to vote in the

precinct and county where they had their residence before they
entered the camps. In order to do this they will have to be regis-

tered in their home precincts.

407 ELECTIONS

To E. A. Shaffer, Aug. 26, 1936.

Residence of voter.

Inquiry: whether a person w^ho has sold his property in one
county and has moved to another where he has lived for a number
of years, can be considered a resident of the first county for voting

purposes, or whether he should be considered a resident of the sec-

ond county, must be determined by his "intention of returning"
to the first county or of establishing his residence (home, domicile)

in the second county.

408 INSURANCE
To Hon. Jackson Cochrane, Aug. 27, 1936.

Investments.

Lien on real estate—levied by any special improvement district

conservation district, irrigation district, etc., shall not prevent mort-
gages, trust deeds or other incumbrances upon such real estate from
being lawful investments for funds of domestic insurance com-
panies.

Ch. 108, S. L. 1931, was not repealed bv Ch. 108, S. L.

1933.
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409 ELECTIONS
To Clyde L. Starrett, Aug. 29, 1936.

Primary day, not a holiday.

Sec. 3802 as amended by Ch. 103, S. L. 1933, provides in part
that the day of the general election in November, or such other day
as a general election may be held, shall be a holiday. No mention
being made of primary election day, this office has held that

that day is not a holiday.

Sale of liquor—The Liquor Law specifically says that no in-

toxicating liquor shall be sold on Primary Election Day, except-

ing 3.2% beer.

410 INSURANCE
To Hon. Jackson Cochrane, Aug. 31, 1936.

Doing business by mail in states where company is not licensed.

Domestic Insurance Companies may transact business through
the mails in states wherein the company is not licensed to do
business.

411 ELECTIONS
To Mrs. Leo Kennedy, Sept. 3, 1936.

Persons coming of age between primary and general election.

Persons who will be twenty-one before the primary election

can be registered to vote at that election
;
persons who will be twen-

ty-one before the general election can be registered to vote at that

election ; but persons who will become twenty-one between the dates

of the primary and general elections should not be registered until

after the primary election because they are not eligible to vote at

such election.

412 ELECTIONS
To Adair J. Hotchkiss, Sept. 3, 1936.

Written name on primary ballot.

There is no objection to Republican voters writing in the name
of a Democratic candidate on their JDrimary ballots, but his name
will appear on the ballot for the general election only once.

413 SCHOOLS
To Mrs. Lucile Dee Horton, Sept. 3, 1936.

Where it is to the financial benefit of the school district to

transport children to a school located outside the boundaries of

the district, the school board may in determining routes to be taken

by the school bus deliver and receive children outside the boundaries

of the school district.
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414 MOTOR VEHICLES
To F. A. Berger, Sept. 3, 1986.

Violations in national parks.

The United States Commissioner in the Kocky Mountain Na-
tional Parks is authorized to send in to the Motor Vehicle Depart-

ment records of convictions for violating the Highway Laws. The
State Motor Vehicle Department has the authority to suspend
licenses upon the basis of such reports.

415 CIVIL SERVICE
To IT. C. Getty, Sept. 4, 1936.

Legislative qualifications of special officers.

The legislature has the power to |)re:>cribe qualifications for

special officers, notwithstanding the Civil Service Amendment, so

long as the qualifications so imposed are not arbitrary and are

reasonably effective to increase the efficiency of the officer and the

department.

The provisions of the act prescribing residence qualifications

for employes of the Public Utilities Commission should be followed

by the Civil Service Commission.

416 LIQUOR LICENSES
To Geo. E. Saunders, Sept. 4, 1936.

Refund on license for fermented malt beverages.

After the Secretary of State has issued the license and the fee

therefor has been paid into the State treasury, no refund of the

fee can be made.

417 ELECTIONS
To Warren Hale, Sept. 5, 1936.

Residence of W. P. A. workers.

Merely living at a W. P. A. Camp will not change the resi-

dence of the workers employed there, but such residence for voting

purposes can be established or shown to exist by acts or circum-

stances entirely distinct from such physical presence at the camp.

418 ELECTIONS
To John Abell, Sept. 5, 1936.

ResidenceL

A person formerly a resident of Lincoln County, who left the

State seeking employment, was absent for over a year and returned
to his home county in November, 1935, would not have lost his

residence in Colorado and would be entitled to vote at the coming
election unless he intends to leave the State and take up his per-

manent residence in another state.

This is a matter for the judges of election to determine.
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419 STATE HOME FOR DEPENDENT CHILDREN
To J. L. McMenamin, Sept. 8, 1936.

Discretion of Board of Control in returning children.

The discretion of the Board of Control of the State Home for

Dependent Children, with regard to returning a child to its par-
ents, placing it in a foster home or retaining it in the State Home
cannot be interfered with by the State or County Boards of Public
Welfare, by the parents of the child or by the court that com-
mitted the child, by a reopening of the case. The matter rests en-
tirely with the Board.

Citing Compiled Laws of Colorado, 1921, Sees. 628, 629,

630, 631, 632, 633

;

State Home v. Mulertz, 60 Colo. 468

;

Flynn v. Casper, 26 Colo. App. 344

;

People ex rel. v. Bolton, 27 Colo. App. 39.

420 CREDIT UNIONS
To Grant McFerson, Sept. 16, 1936.

Loans.

Loans are limited to members, but Sec. 4 (e) provides that a

credit union "has power to invest in any investment legal for sav-

ings banks or for trust funds in the State.
'

'

421 LIQUOR LICENSES
To Geo. E. Saunders, Sept. 18, 1936.

Sale by manufacturer.

It is obvious that the manufacturer's license provided for in

part (1) of Sec. 5 of the Act relates to manufacturing of fermented
malt beverages ^vithin this State ; and a manufacturer of such bev-

erages who also holds a wholesaler's license, is limited to the sale

of malt beverages of his own manufacture under such licenses.

422 SCHOOLS
To F. A. Brookshier, Sept. 18, 1936.

Employment of cjiildren.

Children under the age of 14 years may not legally be employed
during any month when the public schools are in session except

children who are emploj^ed in fruit orchards, gardens, fields, or

farms and in these cases the employer must obtain a permit from
the County Superintendent of Schools.

423 LIQUOR
To Alfred A. Arraj, Sept. 21, 1936.

Refunds.

lender Par. 3, Sec. 9, Ch. 142, S. L. 1933, a Town Council may
rebate a portion of the license fee for a beer license payable to the

town, but the statute does not require that such rebates be made.
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424 SECURITIES COMMISSION
To A. J. F. Schepp, Sept. 22, 1936

Interests in breeding stock.

Sale of an undivided interest in fur-bearing breeding stock

with ultimate delivery to one member of the purchasing group,

constitutes a certificate of interest in a profit sharing agreement
or a beneficial interest in or title to, property or profits and there-

fore a *' security" within the contemplation of our Securities Act.

425 PUBLIC WORKS—COUNTIES
To Ben A. Birdsey, Sept. 22, 1936.

A county does not have the power to call a vote of the tax-

payers to approve the issuance of bonds for the construction of a

custom mill under Section 8842, C. L. 3921, or under Chapter 17,

Extraordinary Session Laws of 1933, as amended by Chapter 180,

Session Laws, 1935. This power might depend upon tlie method of

financing.

426 ELECTIONS
To Fred E. Baer, Sept. 22, 1936.

Candidates cannat "treat'* voters.

The word ''treating" as found in Sec. 7826, C. L. 1921, should
be interpreted literally and the fact that the word ''threat" is

found in the heading of the section does not change the situation.

427 WORKMEN'S COMPENSATION UNDER W. P. A.

To Governor Edwin C. Johnson, Sept. 23, 1936.

Public funds of the state and political subdivisions may be

used for the payment of premiums on workmen's compensation in-

surance covering persons engaged under W. P. A. voluntary work
agreements.

428 TAXATION
To Colorado State Tax Commission, Sept. 25, 1936.

Change in assessment.

The protestant having filed his written objections with the

County Board of Equalization of Pueblo County and also with the

State Tax Commission, is entitled to a hearing thereon at such time
as the Tax Commission may fix, of which hearing notice should be
given to the protestant, the County Commissioners and the County
Assessor of Pueblo County.

After such hearing the State Tax Commission may take such
action in reference to raising or lowering the valuation of the prop-
erty involved as they deem proper.
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429 SALES TAX
To Chas. M. Armstrong, Sept. 28, 1936.

Grand Junction drainage district.

The Grand Junction Drainage District organized under a spe-

cial act of the legislature is a ''political subdivision" within the

meaning of Section VI of the Sales Tax Law of 1935 and purchases
of tangible personal property and services by it in its governmental
capacity are exempt from the sales tax.

430 SALES TAX
To Chas. M. Armstrong, Sept. 28, 1936.

Irrigation districts.

Irrigation districts organized under the Colorado statutes are

''political subdivisions" within the meaning of Section VI of the

Sales Tax Act of 1935 and are therefore exempt from the sales tax

on purchases made by them in their governmental capacity.

431 COUNTIES
To Catherine H. Hamllik, Sept. 28, 1936.

Funds.

Funds which have been derived from levies made to pay inter-

est on bonded indebtedness may be used for the purpose of retiring

bonds which have become due but such funds may not be used for

the purpose of paying outstanding warrants.

432 SCHOOLS
To Blue Brothers, Sept. 28, 1936.

Transportation

Reasonable regulations of the school board concerning trans-

portation may be enforced and the proper procedure for a person to

pursue who feels aggrieved by such rulings is an appeal to the

County Superintendent of Schools.

433 SCHOOLS
To Mrs. Lucile D. Horton, Sept. 28, 1936.

Transfer of funds.

The appropriating body of a school district may transfer funds
during the last four months of the school district fiscal year only,

but may use a balance in the emergency or contingent fund at any
time during the school district fiscal year.

434 SCHOOLS
To Ezra Atkins, Sept. 29, 1936.

Expulsion and reinstatement.

The school district board has authority to expel a student from
school and the question of reinstatement is one which must be de-

cided by the school board. If this ruling is thought to be unrea-
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sonable, an appeal may be made to the county superintendent of

schools within 80 days after the ruling by the school board has

been given.

435 TAXES
To R. E. Johnson, Sept. 30, 1936.

Amendment limiting mill levies.

Proposed amendment limiting mill levies, if passed, would prob-
ably not affect taxes levied in 1936 and payable in 1937.

As to whether, in the event of the passage of said amendment,
the legislature could distribute state funds to various political sub-

divisions, there are several cases now pending in the Supreme Couri
upon this question and no definite answer can be given.

436 ELECTIONS
To C. P. Rigby, Oct. 1, 1936.

Residence, registration lists.

A person who declares himself a resident of a county for school

purposes must be considered a resident of the same county for vot-

ing purposes.

Judges of election must meet three weeks before the general

election to make up the list, and on the Tuesday, one week before the

general election, and on the Monday next before the general elec-

tion to register voters.

437 TAXES
To Mac V. Danford, Oct. 2, 1936.

Remove exempt property from rolls.

County assessor must remove property from tax rolls when
ordered to by a court of competent jurisdiction and should also

remove property belonging to the Colorado Seminar}^ but should
not remove property owned by fraternal organizations in general.

438 ELECTIONS
To Mr. W. M. Siegrist, Oct. 2, 1936.

Marking ballots.

In the case of Baldwin vs. Wade, 50 Colo. 109, 11-4, our Su-
preme Court upheld the use of an indelible pencil. "Our sugges-

tion is that if the intent of the voter is perfectly clear and beyond
question, the vote should be counted, and let those who challenge

it contest the same in the manner provided by law."

439 SCHOOLS
To Mr. Ward Skiff, Oct. 2, 1936.

Duties of secretary.

A secretary of a school board may be found guilty of a mis-

demeanor where he fails to perform anj- duty required by law
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when so required by a majority of the school board. (See. 8355, C.

L. 1921).

440 STATE COMPENSATION INSURANCE
To Dr. A. G. Prather, Oct. 2, 1936.

Volunteer firemen.

Members of volunteer fire departments are not entitled to par-
ticipate in benefits of the State Compensation Insurance Fund.

441 ELECTIONS
To Mr. Edward Loup, Oct. 3, 1936.

Writing in name at general election.

* * Writ-in '

' ballots, if properly cast with a cross mark after the

name which is written in, should be counted the same as anv other

ballot under section 7711, C. L. 1921 and section 7742, C. L. 1921.

See also Littlejohn vs. People, 52 Colo. 217 and 223 ; Baldwin vs.

Wade, 50 Colo. 109, Article II, Colorado Constitution.

442 SCHOOLS
To Hon. James M. Noland, Oct. 3, 1936.

Services of directors.

Directors of school districts do not incur criminal liability in

cases where they have accepted moneys from the district for such
services as repairing school building, welding the gate, and other

similar services. A civil suit, however, may be brought for the re-

covery of the money paid out to the directors for such services.

443 MOTOR VEHICLES
To Messrs. Russell & McKelvey, Oct. 5, 1936.

Chauffeurs* licenses.

Drivers of Western Colorado Power Company trucks making
occasional deliveries of merchandise to customers outside of city

limits who have a P. U. C. license are required to have a chauffeur's

license rather than an operator's license.

444 ELECTIONS
To Omar T. Mallory, Oct. 5, 1936.

Election by writing in name—Incompatible offices.

For a person to be nominated for an office by writing his name
in upon the ballot, he must receive at least 10% of the gubernatorial

votes cast by his political party at the last election in his precinct.

Under Article III of the constitution, the office of state sen-

ator is incompatible with that of justice of the peace and cannot

be held by the same individual.
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445 LIQUOR
To Howard Fisher, Oct. 6, 1936.

Additional city license.

Chapter 142, Session Laws of 1935, being the liquor code of

1935. is state-wide in its operation and the license fees therein fixed

cannot be changed by local licensing authorities. See Section 1 and
Section 27 of the article.

446 ELECTIONS
To Charles A. Petrie, Oct. 7, 1936.

Residence.

Persons who have declared their residence to be in a particular

county for school purposes must be considered residents of that

county for voting purposes as well.

447 ELECTIONS
To Hume S. White, Oct. 7, 1936.

Compensation of judges—Mileage.

Chapter 151, S. L. 1933. limiting mileage fees to 8c per mile

does not limit the compensation allowed election judges for deliv-

ing returns and ballot boxes, which is fixed by Section 190, C. S. A.

1935, at 10c per mile for the reason that this compensation is a pay-
ment for services rendered in lieu of salary.

448 ELECTIONS
To Mrs. Loren Record, Oct. 9, 1936.

Polling place near saloon.

It is unlawful to locate a polling place within fifty feet of any
saloon or other place where intoxicating liquor is usually sold to

be consumed on the premises. The fact that the saloon or other
such place will be closed upon election day does not change the

situation.

449 MOTOR VEHICLES
To Frank A. Berger. Oct. 16, 1936.

Width of vehicles on highway.

Permanent body shall not exceed eight feet. The only excep-

tion is a load of loose hay and the loose hay shall not exceed 12
feet. The permanent body under it must not exceed 8 feet.

450 ELECTIONS
To Mr. Harry Gooch, Oct. 26, 1936.

Convict on parole.

A convict out on parole is entitled to vote.
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451 SCHOOLS

To Mr. Alfred A. Arraj, Oct. 15, 1936.

Union high school funds.

Funds raised by a union high school district in a county of the

fourth class may be used for the maintenance of the district, includ-

ing such items as: janitor's salary, light and fuel bills.

452 SCHOOLS

To IVlrs. Myrtle Jordan, Oct. 15, 1936.

Funds, registered warrants.

A school district cannot legally levy a tax to retire registered

warrants when the special fund has already been increased by a

per cent over the preceding year. A school district may not legally

levy an additional two mills for sinking fund levy and use that

amount for the payment of registered warrants.

453 SCHOOLS

To 0. E. Collins, Oct. 15, 1936.

Liability for damages.

School directors are not personalh' liable in Colorado for dam-
ages resulting from injury to children being transported to school.

However, reasonable care and caution in the selection of school bus
equipment and the selection of drivers must be exercised.

454 SCHOOLS

To Mr. Burton Rice, Oct. 15, 1936.

Several schools in one district.

In school districts where several school houses are being main-
tained the school board cannot be required to open a school which
has been discontinued. However, at least one school must be main-
tained in each district.

455 ELECTIONS

To Hon. Clarence Bullock, Oct. 21, 1936.

Residence.

A residence is neither gained nor lost by reason of a person's

presence or absence while in the civil or military service of the

state, or United States, or while a student at any institution, nor

while kept at public expense in any poor house of other asylum,

nor while confined in public prison. Article VII, Section 4, Colo-

rado Constitution.
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456 SCHOOLS
To F. K. Shelton, Oct. 24, 1936.

Director making contracts with district.

The penalty which may be imposed upon a school director for

profiting from contracts with the school district may be imprison-

ment not exceeding six months and a fine not exceeding $2,000, and
such directors shall be removed from office.

457 CHIROPRACTIC
To Chiropractic Board, Oct. 28, 1936.

Concerning the right of Board of Chiropractic Examiners to

approve standards of education and to change the same.

458 ELECTIONS
To Mr. Edwin A. Bemis, Nov. 2, 1936.

JsPomination lists.

List of nominations published in same form as official ballot.

^Sec. 78, 197 Elections, C. A. S. 1935.)

459 ACCOUNTANCY BOARD
To Arthur L. Baldwin, Nov. 5, 1936.

Reg^ulatioois.

The Accountancy Board cannot by the adoption of a rule sub-

stitute educational training for the statutory requirement of three

years experience in the practice of accounting. Practice means a

holding out to the public to perform services for which compensa-
tion is expected.

460 BANKING
To Hon. Grant McFerson, Nov. 5, 1936.

Savings department for employees.

For a general corporation to set up a Savings Department so

that its employees may deposit funds at interest, said funds to be
used by said corporation in its business, constitutes the doing of a

banking biLsiness, necessitating compliance with the Banking Laws.
Citing: Chap. 18, Sec. 1, C. S. A. 1935

;

Aulton V. Savings Institution, 17 Wall. 117

;

Curtis, et al v. Leavitt, 15 N. Y. 2

;

MacLaren v. Stole, 124 N. W. 667.

461 ELECTIONS
To Dr. Clem Christensen, Nov. 9, 1936.

Registration.

The failure to register upon the part of a person who is other-

wise a qualified voter does not disqualify' such person from running
for and being elected to a countv office. (Constitution Article VII,
Section 6, 20 C. J. 81).
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462 SCHOOLS
To Elia N. Comvell, Nov. 13, 1936.

Only electors residing within the territory to be formed into a

new district are eligible to vote upon the question of organizing the
new district.

463 TAXES
To Mr. Charles Petrie, Nov. 17, 1936.

Redemptions.

A taxpayer to whom property has been assessed may not divide

the property and pay a pro rata portion of the taxes and thereby
redeem a pro rata portion of the entirety.

464 CONTINUING APPROPRIATIONS
To H. F. Bedford, Nov. 17, 1936.

"Depository Bond Premium Fund" is not a continuing appro-
priation. Chapter 178, Session Laws of 1935.

465 ELECTIONS
To Mr. Eobert F. AVisnewski, Nov. 17, 1936.

A soldier stationed at Fort Logan but having his residence off

the reservation is not entitled to vote unless he had established this

same residence before enlistment. Article VII, Section 4, Constitu-

tion of Colorado.

466 COUNTY COMMISSIONERS
To Ben L. Garman, Nov. 18, 1936.

Surplus in O. C. R. fund.

It is unlawful for Board of County Commissioners to use sur-

plus in 0. C. E. Fund to retire bonds due in future years.

467 TAXES
To Ben L. Garman, Nov. 18, 1936.

Mothers' compensation.

Mill levy for Mothers' Compensation superseded by law
adopted Second Extraordinary Session, 1936, providing for aid for

dependent children.

468 STATE INDUSTRIAL SCHOOL FOR BOYS
To Gov. Edwin C. Johnson, Nov. 18, 1936.

Officers.

The Board of Control of the State Industrial School for Boys
has the right to make a provisional appointment for vacancy of

superintendent.
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469 COUNTY ASSESSOR

To Mac V. Danford, Nov. 18, 1936.

Assessment against irrigation district lands.

What lands are in the district and size of levy is to be deter-

mined by the Board of Directors. County assessor has no discre-

tion in the matter and must extend the levy on the assessment roll.

470 LIQUOR
To Model Distributing Co., Nov. 19, 1936.

Wineries.

A business which buys wine in barrels and then bottles it for

resale is not required or qualified by law to have a manufacturer's
license for a winery.

471 OFFICERS

To Arthur L. Baldwin, Nov. 20, 1936.

Filing of oaths.

A member of the State Board of Accountancy, appointed by
the Governor, is a ''civil officer" within the contemplation of Art.

XII, Sec. 8 of the State Constitution and should file the required
oath of office prior to entering upon his duties.

472 ELECTIONS
To D. H. Wattson, Nov. 24, 1936.

Indians.

Until Congress enfranchises the Indian, he will not have the

right to vote. He could not qualify either under the Fourteenth
Amendment to the Constitution of the United States, or Article

VII, Section 1, Constitution of the State of Colorado, or under stat-

utory qualification as a voter.

473 INSURANCE
To Hon. Jackson Cochrane, Nov. 25, 1936.

Policies written by non-admitted company.

(1) An assured may consummate a contract of insurance with
a non-admitted insurance company upon his own behalf. Any stat-

utory prohibition of this right is unconstitutional under the author-
ity of French v. People, 6 Colo. App. 311, Allegeyer v. Louisiana.

(2) The contract of insurance cannot be written through an
intermediary in the form of a broker. Our statute, Sec. 2491, C.

L. 1921, prohibiting a broker from negotiating insurance with a

non-admitted company is constitutional under the authoritv of

:

Hooper vs. California, 155 U. S. 648

;

Nutting vs. Massachusetts, 183 U. S. 553.
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474 SECURITIES

To A. J. F. Schepp, Nov. 27, 1936.

Dealers* licenses.

Dealers in securities employing salesmen to make joint offer-

ings may upon their behalf apply for salesman's license jointly

upon a single application. If said salesman handles offerings for

either dealer separately, a license must be obtained under each
dealer.

475 INSURANCE
To Jackson Cochrane, Nov. 30, 1936.

Fraternal benefit associations.

Sec. 2611, C. L. 1921, permits societies incorporated under the

corporation not for profit act prior to the enactment of the Fra-
ternal Act in 1911, to qualify and obtain license as a Fraternal

Society without the necessity of reincorporating thereunder.

476 TAXES
To Alfred T. May, Nov. 30, 1936.

Delinquent tax list publication.

There is no statute regulating the depth of box heading or re-

lating to whether or not the box heading should be placed over each
double column, in delinquent tax list publication. It is the

opinion of this office, however, that the placing of the box heading
over each double column is proper, reasonable and possibly neces-

sary in order that the notice may be deemed clear and unconfusing.

477 BOARD OF EMBALMING EXAMINERS
To E. C. Johnson, Governor, Dec. 4, 1936.

Ofificers, appointment of.

Appointment of a person to State Board of Embalming Exami-
ners, whose name does not appear upon the list submitted by the

State Board of Embalming Directors, would be void and of no
effect. (Vol. Ill, Ch. 60, p. 170, C. S. A. 1935.)

478 TAXES
Assignment of tax certificates.

December 7, 1936.

Mr. M. W. Kessey,

Treasurer, Teller County,
Cripple Creek, Colorado.

Dear Sir:

Replying to your inquiry of December 4, 1936, relating to the

authority of a County Treasurer to assign a Certificate of Pur-

chase on real estate bid in by the County where one offers to pay
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the amount for which the same was bid in bj^ the County with in-

terest penalties accrued from the date of sale, together with the

sum of $1.00 for making the assignment, also taxes assessed thereon

since the date of the sale, we are of the opinion that you have such

authority as is set forth in the latter part of paragraph 247, page

825, Vol. 4, 1935 C. S. A. Your attention is also called to para-

graph 249, page 828, Vol. 4 C. S. A. The latter paragraph in no

way repeals paragraph 247. It is not inconsistent therewith.

Both paragraphs referred to are part of the revenue law and

are in full force and effect and not inconsistent. The primary pur-

pose is to collect revenue and the duty of the Treasurer under
piaragraph 247 is clear.

It is our opinion that the Treasurer not only has the authority

to make the assignment under paragraph 247, upon conditions

therein required, but that it is his duty so to do. And the first

purchaser who appears and offers to pay the proper amount is

entitled to the assignment.

The Resolution of the Board of County Commissioners, as con-

templated under the above paragraphs, 247 and 249, are only re-

quired when there is some advantage sought by the purchaser or

where the Board of County Commissioners in order to collect rev-

enue find that such advantage to be offered is necessary in order to

collect revenue. If any purchaser appears or tenders all which
Is due the county, then there is no necessity of the resolution of the

Board of County Commissioners.

An examination of the cases cited under paragraph 247. pages
826 and 827, we think sustains the foregoing views.

Yours very truly,

BYRON G. ROGERS,
Attorney General.

C. E. SYDNER,
Assistant Attorney General.

479 OFFICERS

To Gov. Edwin C. Johnson, Dec. 12, 1936.

Director of Tuberculosis.

Is appointed by State Department of Public AYelfare.

480 UNEMPLOYMENT COMPENSATION

To Unemployment Compensation Div., Dec. 12. 1936.

Employer's Summary' Contribution Report approved.
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481 LIQUOR
License refused if needs of neighborhood are satisfied.

Mr. Koy Dodson, December 14, 1936.

Councilman,
Silt, Colorado.

Dear Sir

:

This is to acknowledsrde receipt of your letter dated Decem-
ber 10, 1936.

Omitting the facts outlined in your letter, we understand that

you desire the opinion of this office on the following propositions

stated in your letter :

1. "* * * the rights of the (Town) Board in

approving and disapproving Liquor Licenses."

2.
'

' The question arises from many firms can a town
of 261 population support legitimately and does the Board
have the right to consider the number of licenses which it

shall approve."

3. "Is there such a thing legally as a saturation point

and if so who is the judge '

' ?

I am enclosing herewith a pamphlet copy of the Liquor Code
of 1935 (Ch. 142, S. L, 1935) for your information and for refer-

ence in connection with this opinon.

The town council has the right to approve or disapproA^e appli-

cations to it for liquor licenses, and such discretion as is vested in

the town council is found in Section 9 of the Act (pages 9-10 of the

pamphlet).

This section provides in the first paragraph as to the issuance

of licenses as follows :

"* * * Where the license fee is to be paid into

the treasury of any city, town or city and county, the

licenses in this Act provided for shall be issued by the

council in a city and county and by the council, hoards

of trustees or licensing authorty in any other city or

town, where the license fee is to be paid into the treas-

ury of a county, the licenses provided for in this Act shall

be issued by the Board of County Commissioners of such
county."

The next line of this paragraph relates to the authority of the

local licensing authority to refuse to issue a license and reads as

follows

:

"The council of a city and county and the boards of

trustees, councils or licensing authorities in any other city

or tOAvn and the Board of County Commissioners in any
county shall have authority to refuse to issue any licenses
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provided for in this Act for good cause, subject to review

by the courts hereinbefore provided." (Underscoring
supplied).

The court has the right as set forth in para^aph (b) of Sec-

tion 8 of the Act, (page 9 of the pamphlet) to review the action of

your board in refusing to issue a license to determine if such action

was capricious or arbitrary.

We think that the second paragraph of Section 9 of the Act,

(bottom page 9 of the pamphlet) is applicable to your questions

2 and 3. The pertinent part of this paragraph reads as follows:

''Before granting any license all licensing authorities

shall consider the reasonable requirements of the neigh-

borhood, the desires of the inhabitants as evidenced by
petitions, remonstrances or otherwise and all other re<JU-

sonable restrictions which are or may be placed upon the

new district or districts by the couyicil of the city, town,
city and county or county or by the Board of County
Commissioners of any count}-."

The action of the local authorities in refusing to issue a license

as pro\dded in this section 9 has been before our Supreme Court
twice.

The first case. Tan DeVegt v. Commissioners, 98 Colo. 161,

decided February 3, 1936, arose in Larimer County over the refusal

of the Board to issue a drug store liquor license for a place located

on the edge of the city limits. The city of Fort Collins and terri-

tory contiguous within a five-mile radius has a population of more
than 15,000 people and there is no retail liquor store or liquor-

licensed drug store within twelve miles. (From the facts recited

by the court, page 167).

Protests were filed with the Board against the granting of the

license, page 168.

The action of the Board in refusing to issue the license was
upheld on the ground that the board could consider the ''desires

of the inhabitants" and that the action of the Board was not

capricious or arbitrary in this case.

There appear in this case certain statements of the Supreme
Court which are applicable to your queries:

'^The right to refuse for good cause, of necessity vests

in it (the local authority) in the first instance the right

to determine what is good cause for refusal." Page 166.

"In our opinion it was the intention of the legisla-

ture by passing section 9 of the act to vest a wide discre-

tion in county commissioners with respect to issuing

licenses for liquor stores." Page 171.

"What was here said as to county commissioners, of course,
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would apply to the board of trustees in a to^Ti when passing on a
town liquor license.

The court said that the action of the board is not arbitrary
or capricious ''where such action is based on evidence from which
reasonable men might honestly draw different conclusions." A
reasonable doubt, said the court, ''must be resolved in favor of the
action of a board vested with discretion." Page 173.

In the second case, Huston v. G-ilman, 98 Colo. 301, decided
February 3, 1936, the City of Boulder had refused to grant a liquor
license. Boulder is a city of about 15,000 inhabitants and no liquor
license had been issued therein on account of a city ordinance pro-
hibiting the sale of liquor within the city. The court did not pass
directly upon the validity of this ordinance, but did hold as

follows

:

"In section 9, chapter 142, page 611, S. L. 1935, con-

cerning intoxicating liquors, it is specifically provided that
the city council of a city shall have authority to refuse to

issue any license provided for in the act for good cause,

subject to review by the courts * * *, There is no
showing in this record that it has abused its discretion or

exceeded its authority in such refusal.
'

'

The purpose of the Act as set out in Section 1, (page 1 of the

pamphlet) is that it is for the "protection of the economic and
social welfare, the health and peace and morals of the people of this

state."

Section 7 of the Act, (page 8 of the pamphlet), permits the

State Licensing Authority to "consider the reasonable require-

ments of the neighborhood. * * *."

In Section 8 the State Licensing Authority may refuse a license

"if in its opinion licenses already granted for the particular local-

ity are adequate for the reasonable needs of the communty."
Therefore we believe that it is within the purposes of the Act

and the letter and spirit of Section 9 for the licensing authority to

take into consideration the needs of the community; and, if, after

considering the evidence and other factors in the case, the licens-

ing authority is convinced that additional licenses are not neces-

sary to meet the reasonable requirements of the neighborhood and
that such additional licenses should be refused for this reason, the

licensing authority would be sustained in its action as a proper

exercise of the discretion vested in it by section 9.

Trusting that we have answered your queries so that you may
proceed in this matter, I am,

Very truly yours,

BYRON G. ROGERS,
Attorney General.

REID WILLIAMS,
Assistant Attorney General.
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482 STATE INSTITUTIONS

To. M. L. Coolbaugh, Dec. 14, 1936.

Providing housing facilities.

School of Mines can borrow money to build housing facilities

to be paid for out of proceeds from houses. Use by faculty mem-
bers does not change situation.

(Const. Art. 10, Sec. 5, 29 Colo. 143, 96 Colo. 442, Vol.

lY, p. 930, C. S. A.)

483 NEWSPAPERS
To Harry P. Yories, Dec. 15, 1936.

Foreign language.

Italian newspaper changing to English language will not qual-

ify as legal newspaper until it has been published in English 52

consecutive weeks.

484 SCHOOLS
To Mr. Joe D. Garcia. Dec. 15. 1936.

Warrants.

School district warrants may not legally be countersigned by
the County Superintendent of Schools, since the statutes provide
that the three school board directors shall sign all warrants.

485 COUNTIES

To Malcolm Glenn Wyer, Dec. 16, 1936.

Expenditure for library.

If expenditure to meet funds allocated by National Youth Ad-
ministration comes within Sec. 2, Ch. 180, S. L. 1935, or Federal

Act, it is permissible. This fact should be ascertained by Federal
Government. It does not come within Countv Librarv Act, p. 430,

S. L. 1929.

486 STATE OFFICERS

To James T. Burke, Dec. 17, 1936.

Liability on bond.

So far as state is concerned the liability of a subordinate offi-

cer to the head of the department is immaterial. State looks to bond
of head of department for reimbursement.

487 LIQUOR
To George E. Saunders, Dec. 17, 1936.

Refund of license fees.

License fees paid voluntarilv cannot be refunded. (Ch. 142,

S. L. 1935, 53 Pac. 458, 3 Colo. 349, 63 Pac. 155, and other cases.)
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488 EXECUTIVE COUNCIL
To W. D. Jamieson, Dec. 22, 1936.

Transaction of business.

A quorum of the Executive Council consists of a majority of

all the members. The majority of the quorum is authorized to act

upon any matter properly coming before it.
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COLORADO STATE HOSPITAL
Building contract, landscaping (217) 98

Executive Council authorize expenditure for buildings (124) 79

COMMISSION MERCHANTS
(See Fruits and Vegetables)

COMPENSATION INSURANCE
(See State Compensation Insurance Fund)

CONSERVANCY
(.See Water)
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CONSTITUTIONAL LAW Page
Act allowing preemption of water rights invalid (318) 119
Act amended, invalid unless other house concurs (304) 116
Building and Loan code (41) 55
Conservancy district act (171) 88
Consolidation of counties (384) 136
First State Welfare plan (303) 116
Foreign securities tax for state fair invalid (302) 115
Gas tax on Interstate carriers (324) 120
HB 200 permitting payment of taxes without interest (94) 66

Income tax law (44) 55

Scope of call for special session (330) (332) 125, 126
Seventy-year clause in retirement law (375) 134

State Industrial Recovery Act (166) 87

CORPORATIONS
Corporate life of mutual insurance company (1) 45

Federal agencies exempt from state laws (195) 93

Financial information in annual reports (34) 53

Foreign and domestic with same name (172) 89

Mutual Benefit Association and Burial Associations (228) 100

Not for profit, when (228) 100

COSMETOLOGIST
Power of Board of Health to regulate (89) 65

COUNTIES
Cattle guards on county road (361) 132

Consolidation of (384) 136

Custom mill cannot be built by (425) 147

Expenditure for library (485) 161

Issue excess warrants for emergency purposes (203) 94

COUNTY ASSESSOR
No discretion in re levy for irrigation district (469) 155

COUNTY CLERK AND RECORDER
Changing deputy's salary (3 5) 48

Require affidavit when mortgage on auto foreclosed (58) 59

COUNTY COMMISSIONERS
Authorize cattle guards on loads (367) 133

Issue excess warrants for emergency purposes (203) 94

Moving out of county, effect (326) 124

Not appointed Welfare Director (337) 127

Not use surplus in general fund to retire future due bonds (466) 154

Should not appoint member of board as health officer (39) 54

COUNTY FUNDS
Excess warrants for emergency purposes (203) 94

Handling and expenditure of gas tax money (20) (36) 49, 54

Investment in H. O. L. C. bonds (243) 103
Levy for bond interest may be used how (431) 148
Registration of excess warrants (356) 131
Surplus in general fund to retire future due bonds (466) 154
Transfers from contingent fund, when (341) 128
Us«d for compensation insurance on W. P. A. workers (427) 147

COUNTY JUDGE AND COURT
Judge acting as his own clerk (344) 128

COUNTY OFFICERS
(See under title of officer. Fees and Salaries)
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COUNTY TREASURER Page
No coinmis&ion on pension funds (233) 101

No commission on relief funds (156) 86

No commission on W. P. A. funds (266) 108

Register excess county warrants (356) 131

COURTESY PATROL
(See Highways)

CREDIT UNIONS
Invest in U. S. Savings Bonds (305) 116

Loans and investments (420) 146

Return funds to expelled member (305) 116

D
DAIRIES
Counter ice cream freezers licensed (84) 64

Emulsified or homogenized milk labeled (209) 95

Salaries of inspectors (129) (202) 80, 94

Salary of commissioner (181 ) (202) 90, 94

DEEDS OF TRUST
(See Mortgages)

DENTISTS
Effect of failure to pay license fee (69) 61

DIRECTOR OF MARKETS
(See Fruits and Vegetables)

DOCTORS
(See Medicine)

I'RAINAGE DISTRICTS
(See Water and Irrigation)

E
EGG INSPECTION
License 7nay be increased during year (67) 60

ELECTIONS
Ballots, how marked by voter (438) 149

Candidates cannot "treat" \cters (426) 147
Candidate failing to register (461) 153

Candidate for Legislature is from "district larger than county" (392). . 138

Committeemen, designation (403) 142

Compensation of judges, mileage (447) 151

Convict on parole may vote (450) 151
Entire county ticket nominated in single petition, when (394) 139

Indians vote, when (472) 155
Liquor not sold on primary day (409) 144

Nomination list published, form (458) 153

Polling place near saloon (448) 151

Primary day not holiday (409) 144

Qualification to vote for director of Caddoa District (405) 143

Pwegistration list made up, how (436) 149

Registration, persons coming of age between primary and general elec-

tion (411) 144

Residence for school and voting purposes same (436) (446) 149, 151

Residence, how determined (407) 143

Residence of persons in CCC camp (339) (399) (406) 127, 141, 143

Residence of W. P. A. workers (417) 145

Residence, person employed out of state (418) 145

Residence, service of state or United States, etc. (455) 152
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ELECTIONS (Continued) Page
Separate petitions for county and legislative candidates (392) 138
Signing petition for person of other party (392) 138
Soldier at E'ort Logan with residence off reservation (465) 154
Special local option election held on general election day (317) 119
Writing name in at general election (441) 150
Writing name in at primary of person of opposite party (412) 144
Writing name in at primary, vote required (444) 150

EMBALMERS
Appointment to board of one not on list (477) 156

EMINENT DOMAIN
University, no power to exercise (353) 130

EMPLOYEES
(See State Etnployees Retirement Fund, Civil Service)

ENGINEERS
Practice by firm, license required when (8) 46

ENTOMOLOGIST
(See Agricultural College)

EXECUTIVE COUNCIL
Authorize emergency expenditure by State Hospital (124) 79

Not authorize state magazine (127) 80

Quorum, majority of all members, authority (488) 162

P
FAIR
Tax on foreign securities for State Fair unconstitutional (302) 115

FARM LOANS
(See Federal Farm Loans)

J EDERAL AID AND RELIEF
(See Public Works, Social Security)

FEES AND SALARIES
Act raising salaries of civil service employes not continuing appropria-

tion (181) 90

Added duties performed without fee (184) (137) 91, 82

Appointee to fill vacancy, what law governs (319) 119

Civil Service no control over provisional employees (359) 131

Deputy county treasurer's salary changes in (15) 48

Deputy game warden (160) 86

Election judges mileage (447) 151

Extra fee for filing civil action (See Statutes)
Inclusion in long bill not required, continuing appropriation (181) 90

In Inheritance Tax Department (72) 61

Justices of the peace (219) 98

License fee may be increased during year (67) 60

Of county judge acting as OAvn clerk (344) 128

Of dairy inspectors (129) (202) 80, 94

Of State Entomologist (204) 95

Part-time investigator paid out of two funds in alternate months (42) . . 55

Payment of persons in anticipation of date of statute (4) 45

Pay of state employees while at National Guard camp (109) 76

Reinstatement of salaries reduced by Ch. 181, S. L. '33 (63) 60

Salaries not fixed by legislature fixed by Executive Council (73) 62

Salary in long appropriation limited by it (128) (148) (179) 80, 84, 90

Secretary of Pharmacy Board, compensation (11) 47

Sheriff's mileage (272) 109

Vocational Education Department (148) 84



Attorney General of Colorado 171

FIREMEN'S PENSION FUND Page
Blanket insurance for (132) 81

Management and control of (HI) 76

FOOD INSPECTION
(See Fruits and Vegetables)

FRAUDULENT PRACTICE ACT
Interests in breeding stock (424) 147
Investment contract deposit fund, purpose (314) 118

Oil royalties (194) 93

Sale of lots in placer mine with participation rights (162) 87

Sales of ten-acre oil leases and lease interests distinguished (329) 125

FRUITS AND VEGETABLES
Commission merchant's bond covers short check (191) 92

Commission merchant, definition (191) 92

Exemption of mixed carload lots (388) 137

Fee for sampling and also for shipping certificate (271) 109

Salaries in Director of IMaikets Dept. fixed by Executive Council (73) ... 62

G
GAMBLING DEVICES
"Bank night" at theatres, (See Insurance) (See Trading Stamps)

GAME AND FISH
Hunting in game refuge (146) 84

Parole arbitration agreement (83) 63

Restricted open seasons (146) 84

Trespass on unenclosed private land (390) 138

GAS AND OIL
Disposition of counties' share of gas tax (20) (36) 49, 54

Gas tax paid by interstate carriers, when (324) 120

GENERAL ASSEMBLY
Eligibility editor of publications, Agricultural college (261) 106

Eligibility of member to other office (99) (134) 74, 81

Eligibility to Board of County Commissioners (210) 96

Eligibility to Justice of Peace office (444) 150
Interstate compact not ratified by resolution (86) 64

Prescribe qualifications of state officers, when (415) 145
Right and duty of Lieutenant Governor to vote in case of tie (14) 47

Special Session, what legislation within the call (330) (332) 125, 126

GOVERNOR
Parol from reformatory (107) 75

Right and duty of Lieutenant Governor to vote in case of tie (14) 47

HAIL INSURANCE
Fund invest in Higliway Anticipation "Warrants (357) 131
Reduction of tax by county board (288) 112

HEALTH
Birth certificates, who qualified to certify (331) 125
Cannot impose fee to administer narcotic act (137) 82

County board appoint health officer not member of board (39) 54
In Schools (239) 102
Power to regulate barbers and cosmetologists (89) 65

"Restaurant" definition of (102) 74
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HIGHWAYS Page
Accident reports, who may examine, when (280) 110

Anticipation warrants investment for hail insurance fund (357) 131

Anticipation warrants, investment for school fund (360) 131

Appointment of technicians (238) 102

Awarding contract not changed by anticipation warrant law (57) 58

Cattle guard on county roads (361) 132

Courtesy patrol expenses, how paid (131) 81

Create and maintain testing laboratory (262) 107

Manufacture signs at penitentiary (funds for) (82) 63

State law on hard rubber tires applies to home rule city (279) 110

Transfer of highway fund to special fund (2) 45

HOME OWNERS LOAN CORPORATION
Investment in bonds of (See Building and Loan)

INDUSTRIAL ALCOHOL
(See Intoxicating Liquor)

INDUSTRIAL COMMISSION
Adjudicate disputes after adjustment fails (295) 114

Wage rates on highway work and W. P. A, projects different (295) .... 114

INDUSTRIAL RECOVERY ACT
(See Constitutional Law)

INDUSTRIAL SCHOOL
(See Reformatory)

INHERITANCE TAX
Interest of resident in foreign partnership (60) 59

Salaries in department are continuing appropriations (72) 61

INSANE PERSONS
Residence of persons in CCC camps (31) 53

INSURANCE
(See State Compensation Insurance Fund)
Administrative officer's discretion in granting license (103) 75

Amendment of articles (1) 45

Auto club membership including insurance (139) 82

Blanket insurance for firemen (132) 81

Commissioner attend convention at companies' invitation (249) 104
Commissioner's duty when receiver appointed for company (176) 89

Conditions precedent to issuance of license (395) 139
Corporate life of mutual company (1) 45

Failure comply with subsequent acts, de facto Co. (291) 113

Foreign company served by serving commissioner, federal agency pay
usual fee (49) 57

Foreign mutual company limiting liability of members, rejected (93) . . 65

Foreign mutual company must permit assessment (114) 77

Fraternal benefit associations prior to 1911 act (475) 156

Grace period in fraternal benefit society (119) 78

Insurance against loss of "Bank Night" award is lottery (312) 118

Insurance of children on army posts (112) 76

Insurance of minors (33) 53

Insured mortgage investment for insurance company (335) 126

Invest in mortgages, special assessments (408) 143

Mail business in foreign states (410) 144

Mutual benefit associations (See Corporations)
Mutual Company, payment of interest only from surplus (106) 75

Mutual Insurance Act, effect of on previous acts (165) 87

Mutual non-profit, not fraternal society, deposit requirements (316). . . . 118

Officers of company borrow from company when (106) 75

Organization expenses (385) 137
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INSURANCE (Continued) Page
Partial reinsurance of mutual company prohibited (25) 50

Policemen's Protective Association not subject to act (169) 88

Policy forms (236) 102
Policy written by non-admitted company (473) 155

Regulation of agents on government reservations (112) 76

Release of statutory deposit (241) 103

Residence requirements for agents' License (167) 88

Retaining real estate over five years (380) 136
Retaliatory provisions, operation of (150) 84

Revocation and relicensing effect (163) 87

Trainmen Brotherhood exempt from insurance laws (85) 64

Transfer of funds to Firemen's Pension Fund, when (400) 141

INTERSTATE COMPACTS
Cannot be ratified by joint resolution (86) 64

INTOXICATING LIQUORS
Additional city license (421) 146
Alcohol for manufacturing (253) 105
Alcohol, sale of by licensee, when (92) 65

Audit of licensee's records (253) 105
Beer in tax-paid barrels, bottling (362) 132

Beer license refused, when (386) 137

Beer stamps on basis of liquid content of carton (143) 83

Branch houses operated by brewery (270) 108
Brewery with manufacturer's license, warehouses (240) (383) 102, 136

Confiscated liquor, sale by U. S. or by railroad (275) 109

Credits allowed on new license (91) (151) (199) (277) 65, 85, 93, 110
Death of licensee, continue business how (264) 107
Disposition of 3.2% beer license fees (30) 53

Distiller's license, sales permitted under (9) 46

Distribution of fees to local option districts (123) 79

Exemption from tax of consul (268) 108
Fines by town, disposition (173) 89

Fort Logan Post Exchange not exempt from beer tax (187) 91

Gift of liquor by amusement place illegal (205) 95

License fees to Old Age Pension Fund (87) (289) 64, 113
License for part of year (135) (220) 82, 99

License in Garden City denied (327) 125
License to minors forbidden (311) 117
Licenses for hotels operated in national parks (370) 133

Manufacturer sell own beer (421) 146
"Meal," "food," what constitutes (170) (274) 88, 109

Medicinal liquor by drug stores, when (397) 139

Needs of community (265) 107

Power of city to refuse to issue more licenses (481) 158
Prorating county fees (386) 137
Rebate of unused portion of license, when (91) (151) (199) (277) (416)

(423) 65, 85, 93, 110, 145, 146
Rebottling wine, license (470) 155
Rectifier cannot handle wine (115) 77

Refund not allowed when payment voluntary (487) 161
Refund not provided (277) 110

"

Refund under medicinal liquor law (285) 112
Restaurants and hotels owned by same person, one license (90) 65

Retailer selling to other retailers (213) 97

Requiring approval of local authorities for license (259) 106

Sales on army reservation (338) 127

Sales by clubs, by package or by drink (265) 107

Sales by hotels and restaurants, by package (265) 107

Sales by wholesaler to consumer (355) 131
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INTOXICATING LIQUOR (Continued) Page
Sales to Italian Consul (268) 108
Special local option election held on general election day (317) 119
Stamps at winery (363) 132
Supplies for alcohol department (364) 132
Surety bonds not renewed (373) 131
3.2% beer license, scope fees, bond (95) 70

Wholesale beer and liquor license, warehouses (240) (383) 102, 136

Wholesaler not handle soda fountain equipment (325) 124

IRRIGATION
(See Water and Irrigation)

JUDGMENT BONDS
Validity of (376) 135

JUSTICE OF PEACE
Incompatible with state senator's office (444) 150

LABOR
(See Industrial Commission)

LAND BOARD
(See State Land Board)

LEGAL PUBLICATIONS
(See Newspapers)

LEGISLATURE
(See General Assembly)

LICENSES
(See under various boards, and Intoxicating Liquor)

LICENSE TAX
(See under object taxed)

LIQUOR AND BEER
(See Intoxicating Liquors)

LIVESTOCK
Brand inspection fees (366) 133

Cattle guards on county roads (361) 132

Sale of interest in breeding stock (424) 147

LOAN COMPANIES
(See Banks)

LOTTERY AND GIFT ENTERPRISE
(See Trading Stamps)

MEDICINE
Government doctor exempt from state license, when (292) 113

MENTAL DEFECTIVES
(See Insane Persons)

MILITARY DEPARTMENT
Continuing appropriation for National Guard on active duty (342) 128

Expenses paid by certificates of indebtedness, when (342) 128

Pay of state employees at annual encampment (109) 76

MONEY LENDERS ACT
(See Banks)

MORTGAGES
Foreclosure of an automobile (58) 59

Leinor redeem (378) 135

Redemption certificate, issued, effect (378) 135

Redemption of undivided interest (378) 135
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MOTHERS' COMPENSATION Page
Levy superseded by Aid to Dependent Cliildren levy (467) 154

MOTOR VEHICLES
(See also Gas and Oil)

Act requiring purchase of license in county of residence (50) 57

Act requiring tax paid before license issued invalid (304) 116

Auto finance companies licensed under Small Loan Act (100) 74

"ChaufCeur" includes truck drivers, when (340) 127
Chauffeur's license, truck making occasional delivery (443) 150
Designation of police officers (365) 132

Dump wagons, etc., used in road building licensed (313) 118

Duties of Excise Tax Commissioner (13) (215) 47, 98

Examiners of operators and chauffeurs, appointment of (297) 114

Expiration of operators license, "year'" (246) 104

Fee for road shows and circuses (354) 130

Fire-fighting equipment exempt (313) 118

Handling counties' share of gas tax and auto fees (20) 49

Interpretation of act requiring tax paid before licensed (117) 78

Interstate corporation register cars, where (300) 115
Licenses revoked and suspended, when (216) 98

Non-resident's truck tractor operated in Colo. (372) 134
Operator of government truck exempt, when (321) 119
Operator of rented car obtain license (369) 133
Payment of taxes before obtaining license (54) (304) 58, 116
Reciprocal privileges with foreign countries (80) 63

Registering title when mortgage foreclosed (58) 59

Revoke license on police court conviction (334) 126

Speed limits (347) 129

State law on hard rubber tires applies to home rule city (279) 110

Suspend license for violation in National Park (414) 145

Transient vehicle not taxable (293) (306) 113, 116
"Width of vehicles on highway (449) 151

NATIONAL GUARD
(See Military Department)

NEWSPAPERS
Changed from foreign to English language, qualifies when (483) 161
Foreign language newspaper (222) (404) 99, 142
General circulation in the county (5) (255) 46, 105
Legal paper, what constitutes (402) 142
Published partly in foreign language (404) 142
Sheriff designate paper for legal publication (192) 92
Suspension of publication (130) 80

NOTARY PUBLIC
Is county officer and can act only in his county (273) 109

OFFICERS
Appointment of person not on Embalming Examiners list is void (477). 156
County Board should not appoint member as health officer (39) 54
County commissioner and Welfare Director incompatible (337) 127
Deputy supervisors and patrolmen or officers (134) 81
Director of tuberculosis appointed by Welfare Board (479) 157
Incompatible offices (99) (210) (261) 74, 96, 106
Legal expenses defending criminal indictments (371) 134
Members of state boards file oaths (471) 155
Notary public is county officer (273) 109
State looks to bond of head of department (486) 161
State senator and justice of peace incompatible (444) 150
Teacher cannot hold office of school director (53) 58
Town Council and Town Clerk incompatible (159) 86
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OIL INSPECTION DEPARTMENT Page
(See Gas and Oil)

OLD AGE PENSIONS
Beer and liquor fees allocated to (87) (289) 64, 113
County treasurer, no commission on funds (233) 101

Distribution to local option districts (123) 79

Property turned over to county fund tax exempt (198) 93

Residence requirements (250) 104

PARDONS AND PAROLES
(See Reformatory)

PENITENTIARY
(See State Penitentiary)

PHARMACY
Compensation of secretary of board (11) 47

Part-time investigator for board (43) 55

POLITICAL PARTIES
(See Elections)

PSYCTHOPATHIC HOSPITAL
(See Colorado Psychopathic Hospital)

PUBLIC BUILDINGS
(See Public Works)

PUBLIC FUNDS
(See State Funds, County Funds, Local Government Budgets, Judgment
Bonds and Schools)

PUBLIC LANDS
(See State Land Board)

PUBLIC UTILITIES COMMISSION
No authority to make contract for audit of records (152) 85

Taxation of motor carriers, sites (307) 116

PUBLIC WELFARE
(See Old Age Pension, Relief, etc.)

Member County Board not appointed Director (337) 127

PUBLIC WORKS
Contract for State Hospital, landscaping (217) 98

County expenditure to meet N. Y. A. funds for library (485) 161

Custom mill not built by county (425) 147

Dormitory bonds paid by borrowing from maintenance fund (227) 100

School of Mines borrow money for housing facilities (482) 161

Special fund doctrine (227) (482) 161

Toll road. Federal loan to county for (55) 58

B
REAL ESTATE BROKERS BOARD

Dealers in oil royalties not under (194) 93

l^EFORMATORY
Board appoint superintendent provisionally (468) 154

Governor s power to parole from (107) 75

RELIEF
Committee accept title to sanitarium (241) 103

County treasurer's commission for handling funds (156) (266) 86, 108

Merchandise for relief exempt from sales tax when (248) 104

Purchase with relief money exempt from sales tax when (23) (77). .49, 62

Rent quarters for F. E. R. A (145) 84

State Industrial Recovery Act Unconstitutional (166) 87

Validity of lirst State Welfare plan (303) 116

Workmen's compensation for relief workers (120) 78

W. P. A. workers covered by compensation insurance (427) 147
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RESTAURANT LAW Page
(See Health)

liETIRBMENT
(See State Elmployees Retirement Fund)

SALES TAX
Auctions subject to tax (33) 54

Auto equipment sold to be used in interstate commerce (154) 85

Blue prints exempt (201) 94

Chemicals used to destroy weeds (153) 85

Cities not subject to, when (32) 53

City of second class may levy sales tax (200) 94

Collection from bankrupt company (218) 98

Commodities paying Federal processing tax (22) 49

Construction company, restaurants, boarding houses (186) 91

Electric signs, rented (133) 92

Exemption of items used in processing (Gates Co.) (74) 62

Exemptions and exemption certificates (27) 50

Five per cent for administration can be anticipated (223) 9 9

Freight charges (27) 50

Goods distributed for Rural Rehabilitation (77) 62

Interstate sales (27) 50

Irrigation companies (185) 91

Leases taxable (61) 59

Lumber used in greenhouses (133) 81

xVIaterials for state projects (24) 50

Merchandise for relief purposes (248) 104

Merchants must remit full 2 % (225) 100

Orders taken for C. O. D. shipment, Christmas cards (214) 98

Payment in cash in full only (218) 98

Payment of expenses incident to creation of department (65) 60

Poisoned bait sold by U. S. Department of Agriculture (66) 60

Purchase by political subdivision, drainage district (429) 148

Purchase by political subdivision, irrigation district (430) 148
Purchases with relief money (23) 49

Religious and charitable institutions (78) 62

Retailer must account for stolen tax money (42) 55

Sales by administrator (76) 62

Sales by jobbers (45) 56

Sales in National Parks (116) (141) 77, 83

Sales of tangible property by national bank (290) 113

Sales to contractors (27) 50

Sales to railroad companies (126) 80

School cafeterias (75) 62

Services charges, rental, royalty, etc. (144) (193) 83, 92

Transfer in settlement of a debt (368) 133

Treasurer anticipate revenue for administrative purposes (65) 60

SCHOOL OF MINES
Board of Trustees hire faculty (47) 56

Borrow m.oney for housing facilities (482) 161

SCHOOLS
Balance to credit of districts not credited to general fund (157) 86

Bus deliver and receive children outside district (413) 144

Children employed when (422) 146
Closing of schools, authority (155) 85

Closing school when more tiian one in district (454) 152

Course of study., payment for (212) 97



178 Biennial Report

SCHOOLS (Continued) Page
Detaching- territory from district (206) 95
Director making contract with district (456) 153
Directors not paid for work on school building (442) 150
District bonds, order of payment (188) 91
Expulsion and reinstatement (434) 148
Fares on school busses (267) 108
Funds tied up in county warrants (177) 89
Health regulations, exclusion of pupil (237) 102
High school tuition funds, division of (189) 92
Injured child, parents choose physician (396) 139
Invest funds in highway anticipation warrants (360) 131
Levy to retire registered warrants, when (452) 152
Liability of directors, child injured in school bus (453) 152
Organization of new district, who may vote on (462) 154
Pay fee for boiler inspection (229) 100
Reopen budget in emergency (164) 87

Secretary of school board, duties (439) 149
State Home child now in private home attend school when (232) 101

Teacher dismissed how (254) 105

Teacher's pension levy increased over 5% (263) 107

Teacher seeking office of school director (53) 58

Transfer funds when (433) 148

Transfer of surplus funds to retire bonds (136) 82

Transportation regulation, appeal from (432) 1A%^'
Union high school funds used how (451) 152

Warrants, v/ho must sign (484) 161

SECURITIES
(See Fraudulent Practice Act)

SMALL LOAN ACT
(See Banks)

SOCIAL SECURITY
(See Old Age Pension, Unemployment Compensation, Relief)

STATE AGRICULTURAL COLLEGE
(See Agricultural College)

STATE AUDITOR
Require counties to set up separate road fund (36) 54

STATE BOARD OF ABSTRACTERS
(See Abstracters)

STATE BOARD OF ACCOUNTING
(See Accountants)

STATE BOARD OF ARCHITECT'S EXAMINERS
(See Architects)

STATE BOARD OF BARBERS' EXAMINERS
(See Barbers)

STATE BOARD OF CHIROPRACTIC EXAMINERS
(See Chiropractors)

STATE BOARD OF COSMETOLOGY
(See Cosmetologists)

STATE BOARD OF DENTAL EXAMINERS
(See Dentists)

STATE BOARD OF EMBALMING EXAMINERS
(See Embalmers)
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state board of engineering examiners page
(See Engineers)

STATE BOARD OF MEDICAL EXAMINERS
(See Medicine)

STATE BOARD OF PHARMACY
(See Piiamiacy)

STATE BOARD OF STOCIK INSPECTION CO^MMTSSIONERS
(See State Livestock)

STATE BONDS
(See State Funds)

STATE COAL MINE INSPECTOR
(See Coal Mines)

STATE COMPENSATION INSURANCE FUND
Policy cancelled automatically after 20 days (315) 118
Volunteer firemen not covered (440) 150

STATE CONTRACTS
Use Colorado materials when (393) 138

STATE DAIRY COMMISSIONER
(See Dairies)

STATE EMPLOYEES RETIREMENT FUND
Cannot admit persons who failed to join in time (118) 78

Citizenship of members (387) 137

Employee failing to pay assessments in arrears (140) 83

Predatory animal hunters eligible (345) 129

Seventy-year mandatory retirement invalid (375) 134

Teachers in educational institutions (346) 129

STATE ENGINEER
(See Water)

STATE ENTOMOLOGIST
(See Agricultural College)

STATE EXAMINER
Salary of (19) 48

STATE FAIR
(See Fair)

STATE FUNDS
Allowance for administering sales tax can be anticipated (223) 99
Anticipating income from specific levy (224) 100
Cannot contribute for federal snow surveys (287) 112
Certificates of indebtedness for National Guard, when (342) 128
Dormitory bonds paid by loan from college general fund (227) 100
Highway Anticipation Warrants, investment, Hail Fund (357) 131
Highway Anticipation Warrants, investment, schooj funds (360) 131
Highway Department, testing laboratory (262) 107
Invest in treasury bills (343) 128
No money withdraw n without appropriation (40) 55

Payment of interest and principal on bonds (224) 79

Premium on depository bonds (343) 128

State looks to bond of head of department (486) 161

Transfer to match Federal funds for building (299) 115

Transfer of highway fund to special fund (2) 45

University accept compromise on old county warrants (260) 106

Used to carry compensation insurance on W. P. A. workers (427) 147
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STATE HAIL INSURANCE Page
(See Hail Insurance)

STATE HIGHWAY DEPARTMENT
Expenses of Courtesy Patrol paid by (131) 81

Revision of budget (131) 81

STATE HOME FOR DEPENDENT CHILDREN
Entire discretion in board to place or return child (419) 146

STATE HOME FOR MENTAL DEFECTIVES
Transfer from maintenance fund to match Federal funds (299) 115

STATE PIOSPITAL
(See Colorado State Hospital)

STATE INSTITUTIONS
(See also Public Works)
Accept title to real estate subject to mortgage (96) 71

STATE LAND BOARD
Insurance of improved land held by (62) 59

Island formed in navigable river belongs to state (348) 129

STATE OFFICERS
(See Officers, Civil Service)

STATE PENITENTIARY
Funds for supplies for making highway signs (82) 63

STATE REFORMATORY
(See Reformatory)

STATE TREASURER
Issue coal mine licenses (56) 58
Supplies for alcohol department (364) 132
Supervision of Excise Tax Commissioner (13) (215) 47, 98

STATE UxVIVERSITY
(See University of Colorado)

STATUTES
(See Geiieral Assembly, Constitutional Law)
Amendm.ent must be concurred in by other house (304) 116

Effective date of act with emergency but not safety clause (108) 76

In special session (330) (332) 125,126
Tax on "civil actions" (68) (121) (138) (158) 61, 78, 82, 86

Tax on probate proceedings for annotation (101) (122) 74, 79

STORE LICENSE TAX
(.See Chain Store Tax)

T
TAXATION

(See also Chain Store Tax, Sales Tax, Inheritance Tax)
Analysis of act permitting payment without interest (H. B. 200) (94)

(252) (256) 66, 105, 105
Assessment of auto sold prior to April 1, but delivered later (26) (28) 50, 52

Assessment changed by Tax Commission, how (428) 147

Assessment main track N. W. Terminal Ry. (196) 93

Assessment of producing mines (178) 90

Assignment of certificate under new law, how (478) 156

Assignment cf tax certificate, powers of board. Treasurer (51) 57

Change in county levy, when (278) 110

Deed not issued when U. S. holds option on certificate (52) (367) 57, 132

Delinquent taxes on automobile (48) 56

Delinquent tax list published, form (476) 156
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TAXATION (Continued) Page
Distrainty of personalty after sale of realty for both taxes (6) 46
Exempt property removed from tax rolls (437) 149
Exemption lodge building, part rented (391) 138
Exemption of company when city owns all of the stock (180) yO
Exemption of fraternal organizations, Denver University (437) 149
Exemption of property turned over to pension fund (198) 93

Exemption of reservoir company (226) 100
Exemption of Rural Rehabilitation Corp. (16) 48

Exemption, U. S. mortgage and option to purchase (52) (367) 57, 133
First half paid before last half acceptable (174) 89

Income tax would be unconstitutional (44) 55

Irrigation district levy fixed by board (46S) 155

Land omitted, sell for all back taxes next year, (231) 101

Mill levy limit amendment proposed (435) 149

Mothers' compensation levy repealed (467) 154

Of bank stock owned by R. F. C. (207) (251) (351) (350) (323)

95, 104, 130, 130, 120

Of motor carriers (307) 116

Of Northern Irrigation Co., owned by Denver (180) 90

On automobiles before obtaining license (48) (54) 56, 58

On foreign securities, unconstitutional (302) 115

Paid in cash only (244) 103

Pay separately on property separately assessed (308) 117
Payment general tax without drainage district tax (211) 96

Perpetual lien on personalty until paid (48) 56

Priority of liens between State and Federal government (401) 142
Redemption by mortgagee under HB200 without interest (257) 106
Redemption of non-contiguous tracts separately (18) 48

Redemption of part of tract not permitted (463) 154
Sale by county after deed acquired (377) 135

Sale for all unpaid taxes as well as current Tax (231) 101

Sale for delinquent taxes mandator^' (221) 99

Situs of motor carrier (307) 116

Special assessments, HB200 rebating interest (110) 76

Tax deed, county cannot take (12) 47

Transient motor vehicles, not taxable (293) (306) 113, 116

Undivided interest in property, redemption (247) 104

TAX COMMISSION
Change assessment, how (428) 147

TOLL ROADS
Built by county with Federal loan (55) 58

TOWNS
(See Cities and Towns)

TRADING STAMPS
Decisions on various lavvs covering (296) 114

TUBERCULOSIS
Director appointed by Welfare Board (479) 157

U
UNEMPLOYMENT COMPENSATION
Employer's summary report approved (480) 157

UNFAIR COMPETITION
Laws suspended by N. R. A. (17) 48

UNIVERSITY OF COLORADO
Accept compromise on old county warrants (260) 106
Right of regents to institute condemnation proceedings (353) 130
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V
VOCATIONAL EDUCATION Page

Salaries in department (148) 84

W
WATER AND IRRIGATION
Act allowing preeemption of water invalid (318) (328) 119, 125

Appropriations, interstate controversies (328) 125

Conservancy act, constitutional (171) 88

Effective date of conservancy act (108) 76

Effect of statutes establishing Districts 42 and 63 (183) 90

Fee for filing conservation approved certificate (184) 91

Irrigation district levy fixed by board (469) 155
Organization of district under conservancy law (98) 71

State Engineer cannot order company to show books to used (53) 59

WELFARE
(See Public Welfare)

WESTERN STATE COLLEGE
Dormitory bonds paid by loan from general fund (227) 100

WORKMEN'S COMPENSATION
Covering W. P. A. workers (427) 147
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