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BIENNIAL REPORT
OF THE

ATTORNEY GENERAL
OF THE

STATE OF COLORADO

Schedule I

To His Excellency,

WILLIAM n. ADAMS,
Governor of Colorado.

Dear Sir

:

In compliance with my official duty, I have the honor to sub-

mit a report of the office of Attorney General covering the period

from January 13, 1931, to January 10, 1933. The same is sub-

mitted under three general headings

:

1. Preliminary summary and report.

2. Cases disposed of and still pending in court, either Fed-
eral or State.

3. Opinions rendered during the term.

The report contains a complete list of all cases, both civil and
crimnial. State and Federal, in which this office appeared for the

State or its officers, together with a brief statement of their

status and disposition.

All of the official opinions rendered during the term are

listed in this report, the more important ones are set forth in full,

and a syllabi of all other opinions are included in chronological

order.

CONDUCT OF THE OFFICE
Many important matters have been presented to the Attorney

General's office during this biennial period, because of the present
economical and financial conditions affecting all departments of

the State and of the various municipalities, including cities and
towns, school districts and counties.

Many questions have been presented which required diligent

and thorough study. Consequently, the work of this office has
been as arduous, if not more so than that in preceding adminis-

trations. Due to splendid cooperation of the assistants and office
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force, the work generally has been dispatched with expediency
and opinions rendered promptly after careful consideration.

During this term it has been the practice to hold weekly con-

ferences with all assistants, at which times opinions to be ren-

dered by the Attorney General were thoroughly discussed and
only after careful consideration by the entire conference were
opinions released. This system, I believe, should be continued
for the reason that it promotes a better and more careful study
of questions presented and consequently a more complete analysis

of the matters under consideration.

The Attornej^ General primarily is the legal adviser to all

state officials, state departments, boards, commissions and bu-

reaus, and his duties are so defined by statute. Nevertheless,

over a period of years, it has been the practice in the Attorney
General's office to advise not only state officers and state depart-

ments, but county, city, town and school district officials as well,

when such requests were made. "We have continued to advise

school districts, particularly when such requests were made
through the State Superintendent of Public Instruction. Since,

however, the statute provides that the district attorney is the

legal adviser to all county officers, and since many towns and
counties employ their own city and county attorneys, respec-

tively, our position has been that these municipalities should seek

advice from their own legal advisers, and only when such attor-

neys request the opinion of the Attorney General should the

Attorney General pass upon questions presented from such offi-

cials. Where former opinions have been w^ritten covering the

subject inquired about, copies of such opinions have been sent

out.

lender the present arrangement, three of the Assistant Attor-

ney Generals are paid out of appropriations of other departments.
In order that the office may better function and have proper con-

trol over its assistants, the legislature should approjiriate suffi-

cient money to pay the salaries of all assistants. It is, therefore,

recommended that all Assistant Attorney Generals in the future

be paid from appropriations .made for the Attorney General's

office. It is further recommended that the Attorney General in

the future be permitted to fix the salaries of all assistants rather

than have the legislature designate the salary to be paid to each,

for the reason that tlie Attorney (Jeiieral can secure better assist-

ants and get better cooperation in general, if he is permitted to

determine the salaries of the various assistants after he has had
an opportunity to determine the ability and fitness of each.

No express authority is given by statute at the present time

for the employment of any assistants. ex<'ept the deputy attor-

ney general, and while undoubtedly all approj)riations in the i)ast

for BHKiHtants have been proper and necessary, nevertheless it
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would be better to have a statute authorizing the Attorney Gen-
eral to employ necessary assistants.

INTERSTATE WATER RIGHTS

Probably of first importance among the various duties of the

Attorney General is the handling of litigation pertaining to Colo-

rado 's water rights. The State, situated as it is upon the crest

of the Continental Divide, is the headwaters for streams flowing

both to the Gulf of Mexico and the Pacific Ocean. Ample mois-

ture falls within our mountains, if properly protected, to supply
the needs of our population. Neighboring states, to which the

waters from our mountains flow, are constantly increasing their

demands and perfecting rights which impose burdens upon our
streams. Without ample water for domestic and irrigation pur-

poses, we cannot hope to progress, and so it behooves us in every
fair and reasonable way to preserve this natural resource. At
the present time we are in litigation with the states of Wyoming
and Kansas over the interstate waters of the Laramie and Ar-
kansas Rivers. That litigation must be properly defended and
the legislature should provide ample funds therefor.

At the present time we are negotiating for a compact with
Wyoming and Nebraska for a division of the waters of the North
Platte River, flowing out of North Park. Much effort and time
has been spent in preparation for these negotiations and many
conferences have been held with officials of both Wyoming and
Nebraska. It is hoped that there may be a compact entered into

with both Wyoming and Nebraska, or at least Wyoming, in the

very near future. Ample funds should be appropriated for these

purposes. The duty of negotiating compacts is primarily the

duty of the Interstate Water Commissioner. , However, the Attor-
ney General and the State Engineer have been required to give

much of their time to these matters, and as long as it is necessary
they should continue to do so.

TAXATION AND PUBLIC EXPENDITURES
Because of the present world-wide depression many questions

have arisen which call for opinions from this office in regard to

matters affecting taxation and public expenditures. The more
important opinions affecting these matters are set forth in full in

this report. One or two of those opinions, perhaps, merit special
mention.

Early during the year 1932, J. Arthur Phelps, District Attor-
ney for the Tenth Judicial District, requested this office for an
opinion regarding the application of school funds levied for cur-
rent purposes to the payment of warrants issued but not paid in

previous years. After careful consideration this office came to

the conclusion that current public school revenues must be ap-
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plied to the payment of current expenses, in the same manner
that counties, cities, towns and the State are obliged to pay out

their funds.

In October, 1931, the Attorney General gave a verbal opinion

to the State Board of Equalization, sustaining the legality of

that board's action providing for reducing assessed valuations on
certain classes of property throughout the State of Colorado.

The action of the State Board of Equalization was contested but

sustained by our Supreme Court. That decision establishes the

right of the State Board of Equalization to make reductions in

assessed valuations as to classes of property and the manner in

which it may be accomplished.

Most of tlie questions in regard to taxation and public ex-

penditures presented to us grow out of tlie fact that counties and
scliool districts are spending beyond their income, due to the fact

that in most instances these municipalities find themselves on an
appropriation basis, fixed and determined upon the ability to

assess and collect taxes in more prosperous years. Assessed val-

uations have been lowered and taxpayers find it increasingly dif-

ficult to Y)ay the taxes assessed against their property, with the

result that revenues have been substantially decreased.

The Attorney General realized that because of these condi-

tions, counties and school districts must universally find some
method of reducing public expenditures. A committee was ap-

pointed to study county government for the purpose of determin-
ing, if possible, whether or not the legislature could assist in solv-

ing the situation. The committee appointed, after a careful study
of this matter, has made a number of recommendations for the

consideration of the present legislature. Their report has been
presented to the Governor-elect, and it is hoped that the k*gisla-

ture may, by enacting into legislation some of the recommenda-
tions contained therein, help to relieve some of the difficulties now
confronting the counties.

PUBLIC L'TILITIKS

Many questions have arisen during tlie term having to do
with the regulation of public utilities. Participation in the 15%
increase case took considerable work and much time upon the

part of this offier. Other railroad rate cases have arisen from
time to time and it lias been iu»eessary to juirtieipate in ])raeti-

eally all of these hearings before tlie Interstate Commerce Com-
mission in Older to properly protect the interests of this State.

The 1031 legislature passed certain acts providing for the

regulation of common carriers using the highways of our State.

Suffieient funds were not apprr)priated for the enforcement of

these acts and it has beeoim* apparent timt funds must be ])ro-

vided for this purpo.se.

Tlie nsr of tln' llilrll^v;l^ s li\ (•niiiiiniri;il cjifi-iri-s is a qiirstioii
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which should be given serious consideration by the legislature.

Without proper regulation and the enforcement thereof the lives

and property of persons using the highways are in constant dan-

ger, which is steadily increasing. The use of the highways by
commercial carriers is not only increasing, but is also increasing

the burden of upkeep, maintenance and construction of highways,
which is not compensated for by the present license fees and gas-

oline tax. This applies both to State and county roads. The
result is an ever-increasing burden upon the property of taxpay-
ers. A committee was appointed by the Attorney General to

gather information upon this question for the use of the legisla-

ture. This committee, however, to date has not been able to make
anj^ recommendations which maj^ be presented to the legislature,

but it is hoped that they may be able to do so in the very near
future. At any rate the present legislature will no doubt give

serious consideration to legislation affecting this situation.

LEGISLATIVE REFERENCE OFFICE
The Legislative Reference Office was established by an act of

the General Assembly approved May 6, 1927. The major services

of the office are threefold—Legislative reference work, bill draft-

ing and revision of statutes.

This office has relieved the Attorney General's office proper
of a considerable amount of work, particularly during the period

that the legislature is in session.

Since the adjournment of the Twenty-eighth General Assem-
bly, the office has steadily built up its library and files and en-

deavored in every way possible to anticipate the wants of the

next session. Continuous study of the statutes for the purpose of

revision and the elimination of repealed, unconstitutional, obso-

lete and contradictory provisions has been made. It is believed

that several hundred pages of such statutes can be eliminated and
a bill for that purpose will be introduced.

During 1932 it became apparent that a number of matters of

grave concern to the State would call for legislative consideration
at the coming session. Many of the problems involved were
complicated in their nature, and it was deemed advisable by the
Attorney General to attempt to get outstanding citizens of the

State to study many of these problems, for the purpose of secur-

ing as much information as possible for the benefit of the legis-

lature. Five committees were appointed by the Attorney Gen-
eral to make a study of the following subjects : Building and loan
laws, health laws, school laws, county government laws and the
use of the highways by commercial carriers. These committees
have done excellent work, the members having served without
remuneration. I desire to take this occasion to thank the mem-
bers of these committees for their devoted interest to working out
these complicated problems and for their splendid cooperation.
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It is believed that much of the information gathered by these

committees will be of invaluable assistance to the incoming legis-

lature. Those assigned on these committees are as follows:

Public School Law Committee:

Carl Phil Schwalb Clem W. Collins

Thomas A. Nixon John P. Akolt

Stephen R. Curtis

County Government Committee:

David Strickler Herbert S. Sands
Henry Van Schaack Ferry Carpenter

Erl H. Ellis

Highway Commercial Carrier Committee:

Fred Stover Joseph Smith
Fred Farrar Hav Lowell

R. G. Smith

llizALTH Laws Committee:

Dr. Amos L. Beaghler Dr. Frank B. Stephenson
Caldwell ^lartin Newcomb Cleveland

p:dward L. Wood
Buildlnt; and Loan Committee:

Bernard Seeman \V. M. Trant
Chas. J. Kelley Paul Lee

Page Lawrence

It is not intended that the work of these committees in any
manner interfere with the work of the legislature. The sole pur-

pose thereof is to collect and secure information in order that the

legislature may be better informed on these questions. These
committees have studied the laws of other states and the applica-

tion thereof to our own State in order to bring about better and
more sound legislation, and to bring about greater efficiency and
economy in goverinnent, as well as better protection to the public.

Because of the rapid changing of the jiolitical and economic
picture, and the necessity for more careful study in advance of

the meeting of the legislature, it is recommended that the legis-

lature appoint interim committees to study certain questions in

connection witli the Legislative Reference Office, and that the

b'gislature appoint a further conniiittee with power to select

other committees to deal with (piestions arising between sessions

of the legislature. It is suggested that these committees consist

of h'gislators, state officials or other persons and that they serve

without pay and that an appropriation be jnade to the Lcgisla-

tiv.' lieferenee Office to care for any necessary expenses incurred.

It is believed that by so doing that the Legislative Reference
Office ean be of vastly more service to the legislature and the

State as a whole than it now is.
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The appointment of interim legislative committees is not a

new idea and it has proved to be of material benefit in many
other states.

GASOLINE TAX
While every effort has been made to cooperate with the au-

thorities throughout the State to curtail evasions of the payment
of gasoline tax, nevertheless it is evident that there is a noticeable

increase therein and much gasoline is being used in the State at

the present time which does not pay the State and Federal tax.

The legislature should amend the present gasoline law, either by
making it clearly a refunding act or by doing away with refunds

entirely. Refunds should be permitted in certain instances, if

the taxing power of the State can be properly safeguarded by
permitting such refunds. We believe that it can be properly

safeguarded if all users of gasoline, regardless of whether they

are municipalities or not are required to apply for such refunds

under certain safeguards and severe penalties provided for any
violation thereof.

BUILDING AND LOAN
The depression has brought to light many weaknesses in the

laws of this State regulating building and loan associations.

The 1931 legislature made some advance in providing more
regulations and more funds with which to make inspections. The
resulting inspection, together with the financial stringency of the

period, has disclosed some startling and unnecessary losses to our
thrifty and saving people. In one community four associations

are either in the hands of receivers or in process of voluntary
liquidation. Each of the four was a ''one-man organization" and
had no active board of directors. Two of these men were con-

victed of rank defalcation and the other two committed suicide

rather than face the courts. The losses suffered were far in ex-

cess of any loss which may be occasioned by depletion of the

value of the security taken.

The total amount of savings which has been tied up in in-

solvent building and loan associations is in round figures

$19,300,000, which is not only an unwarranted loss to the thou-
sands of prudent citizens who saved as a protection against times
like these but also substantially injured the general credit of

building and loan associations as a whole. These losses in the
main result directly from the lack of a complete and rational

system of regulation by State authorities.

The Attorney General has rendered every possible assistance

to the building and loan department of the State to curb such
losses resulting from these unscrupulous manipulations, and to

prosecute the necessary receiverships.

The building and loan law of 1897, providing the more im-
portant regulatory features of our present laws, was found to be
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invalid because of a fatal error in the procedure of its adoption.

The 1931 law has demonstrated itself to be clumsy and unwork-
able in many instances for the purposes intended.

When it became apparent to the Attorney General our build-

ing and loan statutes needed revision, a committee of experienced
men was appointed to draft a new building and loan code for the

consideration of this legislature to provide proper regulation for

these institutions. The committee has prepared a splendid code.

Some such legislation must be passed for the proper protection

of the citizens of Colorado. The Attorney General urges and rec-

ommends the adoption of the proposed bill.

HIGHWAY MATTERS
Many problems for the Highway Department are disposed of

each year. Litigation and disputes consequently arise over rights

of way, as well as administrative legal (luestions. This work
takes practically all the time of one assistant and is of such a

nature that it demands considerable care and attention, since

almost every dispute involves substantial sums of money.

SCHOOL MATTERS
Many important questions involving the school laws of our

State have arisen during the last two years. Many of such ques-

tions, however, had to do with the raising or expending of school

funds. Careful attention has been given to this work, since it is

of the utmost importance not only to the schools but to the tax-

paying public. The Attorney General is of the opinion that many
of our school laws should be revised to meet present-day condi-

tions; that under present laws our schools are costing more money
than necessary and that it is possible to maintain the same stand-

ards of education with considerable less money than we are now
expending. A committee appointed to study the present school

laws of this State and compare them with the school laws of other

states, has recommended, after careful study, that this State

adopt a county unit system similar to that now in effect in Utah.

Comparison between the two systems clearly shows that tremen-
dous savings can be made by adopting such a county unit system.

PUHLIC SCHOOL LANDS AND POUNDS

One of the duties of this office is to examine titles to lands

upon which loans are jnade from tlie Permanent School Fund
and bond issues in which said fund is invested from time to time.

Such examinations recjuire not only considerable but very diligent

and careful work in order to protect the interests of the State.

It had been the practice for several years at the time the present

Attorney (Jeneral took office for assistants in this office handling

this work to accept employment from !)rokers selling bonds to

the State Land Hoard. In other words, the attorney of the State

was passinif upon ]\\< own work \^ ^"<mi as this was discovered,
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the practice was stopped. Anyone passing upon bond issues for

the State of Colorado, whether it be for the investment of the

permanent school fund or any other fund, should be in a position

to clearly criticise such bond issues, and it is hoped that such

practice will not be further permitted.

CRIMINAL CASES
The criminal appeals handled by this office before the Su-

preme Court as tabulated on the following pages represent a

great deal of time and work in the preparation of briefs and
abstracts.

WORKMEN'S COMPENSATION
The legal service rendered by this office to the Industrial

Commission is not only voluminous but requires attention at all

times. Much success in this branch of the work is reflected in

the cases tabulated in this report.

INHERITANCE TAX DEPARTMENT
Through this department there has been collected during

the period from December 1, 1930, to December 1, 1932, the total

sum of $1,226,276.26. The expense of this department for the

same period amounts to the sum of $45,178.60, which is substan-

tially less than the expense has been for any other two-year
period since the enactment of the Inheritance Tax Act of 1921.

This expense total is exclusive of any incidental expenses for the

last month, for which bills may not yet have been presented.

The appropriation made by the last General Assembly for

the expense of the Inheritance Tax Department, exclusive of

salaries, for the biennial period from June 30, 1931, to July 1,

1933, was $25,000. Of this appropriation $9,042.57 has been ex-

pended during the seventeen months from June 30, 1931, to

December 1, 1932, exclusive of any incidental expenses for the

last month.
The refunds of taxes made under order of court for the

period from December 1, 1930, to December 1, 1932, amount to

$7,466.80.

The collections for the period from December 1, 1930, to De-
cember 1, 1932, may be tabulated as follows

:

Number of Treasurer's receipts issued on estates examined,
being receipts numbered 51967 to 58208, both inclusive..6,241

Receipts issued on estates paying tax 894
Receipts issued on estates paying $1.00 waiver fee 3,059
Receipts issued on estates paying $3.00 waiver fee 772
Receipts issued on estates paying $5.00 Avaiver fee 1,153

Receipts issued on estates paying $10.00 waiver fee 317
Receipts issued on estates paying additional fees 46
Number of estates paying $10.00 examination fee, these be-

ing included in certain of the above mentioned receipts.. 817
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Attached hereto is a graphic comparison of inheritance taxes
collected in each of the sixteen biennial periods since the first

inheritance tax law went into effect.

It will be noted that the collections for the last biennial

period are substantially less than for any period since 1920 and
1921. This reduction is undoubtedly due in a large measure to

the present financial depression and the consequent shrinkage in

the value of estates, and should be taken into consideration by
the present legislature in estimating revenues for the next bien-

nial period, since it is not likely that there will be any material

increase in this source of revenue for the next two years, but, on
the other hand, there is every reason to believe a decrease should

be anticipated.

HEALTH LAWS
The health laws of the State of Colorado are extremely anti-

quated and are not at all designed to meet the needs of this

State. There are many conflicts between powers of State and
local officials, as well as between State officials. We need an
entirely new health code for the State of Colorado. A commit-
tee was appointed to study this situation and their study, based
upon a report made in 1931 by Dr. C. E. Waller, Surgeon of the

United States Public Health Service, has resulted in the drafting

of a health code bill to be presented to the present legislature for

their consideration. Dr. Waller, in his report, made some 35 rec-

ommendations for the improvement of our health laws, many of

which have been incorporated in the bill prepared by the com-
mittee appointed by the Attorney General. If this bill is adopted
by the legislature, many of the health administration ju-oblems

now facing Colorado should be largely eliminated.

CONCLUSION
I desire to extend my sincere thanks to the heads of all de-

partments, commi.ssions and bureaus of the State of Colorado,

who.se work has brought them in contact with this office, for their

hearty cooperation and assistance. To my deputy and assistants,

who have so loyaliy and faitlifully worked with me during this

term, 1 express my sincere thanks and liearty appreciation for

their cooperation and loyal assistance.

Respectfully submitted,

CLARENCE L. IRELAND,
Attorney General.
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SCHEDULE II

LIST OF ALL PENDING AND DISPOSED OF
CASES, IN ALL COURTS

1931-1932
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CASES IN THE SUPREME COURT OF THE UNITED STATES

No. 15. Original. October term, 1927. State of Colorado v. State

of Kansas, et al.

Original proceeding to determine rights of the parties to

water in the Arkansas River. Evidence being taken as and when
commissioner directs. Pending.

No. 19. October term, 1930. State of Arizona v. California, Ne-

vada, New Mexico, Colorado, Utah, Wyoming and Ray Lyman
Wilbur, Secretary of Interior.

Suit for interpretation of Colorado River compact and con-

struction of Boulder Dam. Dismissed May 18, 1931.

No. 20. October term, 1930. State of Wyoming v. State of Colo-

rado.

Interpret construction of former Wyoming-Colorado decree

to enjoin use of waters of Laramie River. Pending.

No. 618. October term, 1930. The United States of America, ex
rel. Ethel M. McLennan v. Ray Lyman Wilbur, Secretary of

the Interior.

Appeal from a decision of the Court of Appeals of the

District of Columbia, case No. 5247, Special Calendar, October
term, 1930, sustaining an order of the Secretary of Interior, relat-

ing to permits to prospect for oil and gas on the public domain.
Affirmed May 18, 1931.

No. 19. October term, 1931. State of Colorado v. J. Foster
Symes, Judge of the District Court of United States, for the Dis-

trict of Colorado.

INIandamus action to have the case of Henry Dierks remanded
to the State Courts. Sustained, with leave to Dierks to amend
his petition to the United States District Court.

No. 99. October term, 1931. William Driscoll and Thomas Dris-

coU V. State of Colorado, and Texas Production Company.

Application for Writ of Certiorari to review decision in

Driscoll, et al. v. State, 88 Colo. 390. Denied October 12, 1931.

No. 499. October term, 1932. Moffat Tunnel League v. Interstate

Commerce Commission, et al.

Action to review judgment of United States District Court
(Del.) case No. B-9412, which sustained an order of the I. C. C.

(case No. 8070), granting the D. & R. G. Ry. Co. the right to se-

cure control of the Moffat Road by stock purchase. Pending.
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CASES IN THE COURT OF APPEALS OF THE DISTRICT
OF COLUMBIA

No. 5247. Special Calendar. October term, 1930. Ray Lyman
Wilbur, Secretary of the Interior v. IT. S. of America, ex rel.

Ethel M. McLellan.

Appeal from order of Secretary of Interior, relating to per-

mits to prospect for oil and gas on the public domain. Order
sustained, and case appealed to United States Supreme Court, case

No. 618, October term, 1930.

CASES IN THE UNITED STATES DISTRICT COURT

No. 8718. Union Pacific Railroad Company v. Board of County
Commissioners of Weld County.

Action to recover taxes paid under protest. Demurrer of

defendant sustained. Appealed to the United States Circuit Court
of Appeals, No. 96, where judgment was reversed and cause re-

manded to the United States District Court. Petition for rehear-

ing there denied. Writ of Certiorari to United States Supreme
Court, No. 639, denied. Thereupon answer filed in United States

District Court, where judgment for railroad company was en-

tered on motion for judgment on pleadings, Sept. 17, 1930. Appeal
from such judgment to tlie United States Circuit Court of Ap-
peals, dismissed and judgment satisfied.

No. 8767. Atchison, Topeka and Santa Fe Ry. Co. v. Board of

County Commissioners of the County of Prowers.

Action to recover taxes paid under protest. Demurrer of

defendant sustained. Appealed to the United States Circuit

Court of Appeals, No. 123, where judgment was rever.sed and
cause remanded to the United States District Court. Petition for

rehearing there denied. Writ of C<'rtiorari to United States Su-

preme (!ourt, No. 640, denied. Ther<'up()n answer filed in the

United States District Court, where judgment for railroad com-
pany was entered on motion for judgment on pleadings, Septem-
ber 17, 1930. Appeal from such judgment to the United States

Circuit Court of Appeals dismissetl and judgment satisfied.

TIIK K()LL()WIX(J CASES, WHICH WERE PKXDIXG
THE OlITCo^rK <»K i' \<V< \J ^< ^l^^ A\!^ ^TCT. ll.W'I-: HKEN
SETTLED

No. 8719. Atchison, Topeka & Santa Fo Ky. Co. v. Otero C'ounty.

No. 8720. Atchison, Topeka & Santa Pe. Ry. Co. v. Bent County.
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No. 855. In the matter of the Associated Fruit Company (bank-

rupt).

Claim of State Director of Markets for inspection fees. Claim

disallowed. No appeal.

No. 9623. Bankers National Life Ins. Co. v. Cochrane, et al.

Mandamus action to secure release of securities. Judgment
for plaintiff.

No. B-9412. Equit}' (Delaware). Moffat Tunnel League v. Inter-

state Commerce Commission, et al.

Action to review findings and order of I. C. C. authorizing D.

& R. G. to secure control of Moffat Road by stock purchase. Order
of I. C. C. upheld and case dismissed. Appealed to United States

Supreme Court (No. 499), October term, 1932.

No. 52527 (N. Y.). In the matter of Kountze Brothers, et al

(bankrupts).

Claim of State of Colorado for money on deposit for pay-
ment of bond interest. Pending.

TRANSCRIPT OF DOCKET CASES BEFORE INTERSTATE
COMMERCE COMMISSION

17000. Rate structure investigation. Part 2. AVestern Trunk
Line Class Rates. Ex Parte No. 87. Sub, 1. Class Rates within

Western Trunk Line territory. Attornej^ for Commission at-

tended hearings at Chicago and Denver, and presented evidence
at Denver. Pending.

17000. Part 9. Rate structure investigation. Livestock. West-
ern District rates. Attorney^ for Commission attended hearings
at Salt Lake City, Kansas City and Chicago. Pending.

17000. Part 7. Rate structure investigation. Grain and grain
products within western district and for export. Attorney for

Commission attended hearings at Dallas, Texas, and Chicago,
Illinois. Pending.

13535 and 17166. Petition filed on behalf of Commission to insti-

tute investigation of rates on potatoes in cases numbered above
and that effective dates of prior orders be postponed. Pending.

No. 8070. Application of Denver & Rio Grande Western Ry. for

an order authorizing the acquisition of D. & S. L. Ry. (Moffat
Road). Order granted.

Appealed to United States District Court (Delaware), No.
B-9412, Avhore the order of the T. C. C. was' upheld. Appeal from
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order of United States District Court to the United States Su-
preme Court (No. 499, October term, 1932), now pending.

No. 8670. Application of Colorado & Southern Ry. to abandon
part of its line of railroad. Granted.

No. 9556. Application of W. C. Johnston, et al., for leave to ac-

quire the South Park Railway. Pending.

No. 9582. Application of the Denver, Leadville and Alma Rail-

road Company for certain operation rights; and for the ac-

quisition by Victor A. Miller of a line of railway between Sheri-
dan Junction and Leadville. Pending.

CASES IN THE SUPREME COURT OF COLORADO ..

No. 12417. Driscoll, et al. v. State.

Writ of Error to the District Court of Routt County which
denied injunction to restrain oil lease on state land. Judgment
affirmed March 2, 1931.

No. 12507. Board of County Commissioners of Boulder County
V. Union Pacific Railroad Company.

Tax assessment case. Judgment affirmed May 18, 1931.

No. 12562. People v. M. B. Swena (P. U. C).

Money demand. Appeal from judgment for defendant. Den-
ver District Court No. 105046. Affirmed February 9, 1931.

No. 12574. People v. Miller.

Oil Tax Case. Reversed February 8, 1932.

No. 12624. People v. County Commissioners of Weld County.

Suit for collection of oil tax. Affirmed in part and reversed
in part May 2, 1932.

No. 12627. People v. Stanley.

Appeal by the people from a judgment for the defendant to

test the constitutionality of the melon inspection act. Affirmed

February 29, 1932.

No. 12661. Civil Service Commission v. The People ex rel. Beates.

Re certification of classified civil service. Reversed January
26, 1931.

No. 12666. State Board of Dental Examiners v. B. G. Savelle.

Writ of Error, Denver District Court, No. 107296. Appeal
dismissed on October 10, 1932.
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No. 12667. State Board of Dental Examiners v. A. W. Ileitler.

Writ of Error, Denver District Court, No. 107297. Judgment
modified on January 18, 1932, and case remanded with instruc-

tions.

No. 12668. State Board of Dental Examiners v. John II. Miller.

Writ of Error, Denver District Court, No. 107299. Appeal
dismissed on October 10, 1932.

No. 12669. State Board of Dental Examiners v. Charles W.
Patch.

Writ of Error, Denver District Court, No. 107298. Judgment
reversed on January 18, 1932, and case remanded with instruc-

tions.

No. 12670. State Board of Dental Examiners v. Joseph R. Walsh.

Writ of Error, Denver District Court, No. 107295. Judgment
reversed on January 18, 1932, and case remanded with instruc-

tions.

No. 12671, State Land Board v. Limon National Bank.

Action by bank to recover $1,669.20 from State Land Board,

under declaratory judgment statute. Judgment reversed Feb-

ruary 24, 1931.

No. 12690. People v. City and County of Denver.

Collection of oil tax. Judgment affirmed in part, and re-

versed in part, on May 2, 1932.

No. 12704. County Commissioners v. Lavington.

Suit for refund of taxes. Error to the District Court of

Washington County. Judgment reversed September 12, 1932.

No. 12711. Board of Livestock Commissioners v. Esser.

Dispute over value of livestock sold by livestock board as

estrays. Judgment against board affirmed October 24, 1932.

Judgment satisfied.

No. 12735. Eastenes v. Adams, et al.

Appeal from judgment of Weld County District Court, No.

7549, dismissing complaint. Pending.

No. 12736. Hinderlider, et al. v. Everett, et al.

Writ of Error to judgment of the Chaffee County District

Court restraining supervision of the upper Arkansas. Pending.
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\o. 12746. Katheriue L. Craig v. People, ex rel. Hazzard, et al.

Writ of Error to District Court of Adams County (No. 2856).

Constitutionality of See. 1, Cli. 159, 8. L. 1929, upheld, and case

remanded for further hearing.

No. 12796. The La Plata River and Cherry Creek Ditch Com-
pany V. M. C. Hinderlider, et al.

Action involving use of water. Pending.

No. 12817. Bordner v. County Conmiissioners.

Action to review order of the District Court of Baca County,
in sustaining demurrer to complaint. Pending.

No. 12906. Burbridge v. Public Utilities Commission.

Writ of Error to order of the District Court of the City and
County of Denver (No. 109772), sustaining findings of Public

Utilities Commission (November 17, 1930). Judgment reversed

May 23, 1932.

No. 12920. Trustees IState Normal School v. Wightman.

Money demand on salary depending on whether contract

existed for employment. Writ of Error to the District Court of

Gunnison County, which awarded judgment for plaintilf. Pending.

No. 12949. Colorado Tax Commission v. (.'olorado Central Power
Company.

Action for refund of taxes. Writ of Error to the District

Court of Jefferson County, which entered judgment for plaintiff.

Pending.

No. 12959. Colorado Tax Commission v. Denver Bible Institute.

Action for recovery of taxes. Error to District Court of

Adams County, which entered judgment for defendant in error.

Pending.

No. 12962. Colorado Tax Commission v. Midland Terminal Rail-

way Company.

Action for refund of taxes. Writ of Error to District Court

of El Paso County, which reduced assessed valuation of railroad

to $490,000. I'ending.

No. 12963. Colorado 'liw * i.nmii^sK.n \, Mnlhmd rmimial Kail

way Company.

Action for refund of taxes. Writ of Error to District Court

of Teller County, which reduced assessed valuation of railroad

to $490.0(K). Pending
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No. 12982. People ex rel. Clarence L. Ireland v. District Court.

Action for Writ of Prohibition. Denied.

No. 12983. People ex rel. Wm. H. Adams v. District Court.

Action for Writ of Prohibition. Denied.

No. 12984. People ex rel. Clarence L. Ireland v. District Court.

Action for Writ of Prohibition. Denied.

No. 12990. Colorado Tax Commission v. Colorado Central Power
Company.

Action to recover taxes. Error to District Court of Arapahoe
County, which entered judgment for plaintiff. Pending. Con-

solidated with case No. 12949.

No. 12991. Colorado Tax Commission v. Colorado Central Power
Company.

Action to recover taxes. Error to District Court of Weld
County, which entered judgment for plaintiff. Pending. Consoli-

dated with case No. 12949.

No. 12992. MacGinnis et al. v. Denver Land Company.

Action to enjoin enforcement of resolution of State Board
of Equalization reducing assessed valuation of property for pur-

pose of taxation. Error to order of District Court of City and
County of Denver, granting injunction. Judgment reversed De-
cember 19, 1931.

No. 12993. Adams et al. v. Denver.

Action to enjoin enforcement of resolution referred to in

case No. 12992. Error to order of District Court of City and
County of Denver, granting injunction. Judgment reversed De-
cember 19, 1931.

No. 12994. MacGinnis et al. v. Hudson.

Action to enjoin enforcement of resolution referred to in

case No. 12992. Error to order of District Court of City and
County of Denver, granting injunction. Judgment reversed De-
cember 19, 1931.

No. 13000. Gregory v. Colorado National Bank, et al.

Contest of will of Kachel M. Schleier, involving bequest for

public use. Will admitted t6 probate. Judgment affirmed July 5,

1932.
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No. 13001. Robinson, et al. v. Armstrong, et al.

Mandamus action to review findings of Secretary of State

relative to referring of Blue Sky Law. Error to order of District

Court of City and County of Denver, dismissing case. Judgment
affirmed March 11, 1932.

No. 13017. County Commissioners Adams County v. Pillar of

Fire.

Action relating to tax exemption. Error to judgment of Dis-

trict Court of Adams County, in favor of plaintiff. Pending.

No. 13024. Parry & Jones v. Board of Corrections.

Action involving judgment on arbitrators award. Error to

action of District Court of Pueblo County, in setting aside judg-

ment. Pending.

No. 13078. Driverless Car Co., et al. v. Secretary of State.

Action to enjoin Secretary of State from enforcing 1931

Motor Vehicle Act, relating to public liability insurance. Error
to order of District Court of City and County of Denver, deny-
ing injunction. Judgment affirmed Sept. 19, 1932.

No. 13109. San Luis Power & Water Co. v. Fred Trujillo, as

Treasurer of the County of Costilla.

Writ of Error to the District Court of Costilla County, which
entered judgment in favor of defendant in error for back taxes.

Pending.

No. 13126. People v. Home Oil and Supply Company.

Action for collection of 4-cent gasoline tax. Error to judg-

ment of District Court of City and County of Denver, in favor of

defendant. Pending.

No. 13133. Schwilko v. People.

Error to judgment of the District Court of the City and

County of Denver, finding plaintiff in error guilty of contempt

for violating injunction order. Pending.

No. 13148. Denver & Rio (irande Western Ry. Co. v. People.

Action to review decision of P. U. ('. relative to rates on

livcMtock. Error to District Court of City and County of Denver,

which entered judgment for defendant in error Pending.

No. 13166. People, ex rel. v. Lory, et al.

Suit on ti'MC'lnTv .'niitiMM-f Pi'iiding.
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No. 13178. People v. Montgomery.

Action to restrain illegal operation of motor vehicle. Error
to order of District Court of Boulder County, denying injunction.

Pending.

No. 13180. Soldiers & Sailors Home v. Fannie McManis Her-
mann.

Action to set aside order of final settlement and distribution

in the matter of the estate of William McManis, deceased. Error
to order of County Court of Rio Grande County, overruling de-

murrer. Pending.

No. 13207. P. U. C. V. Town of Erie.

Action to review order of P. U. C. authorizing abandonment
of station agency at Erie. Error to order of the District Court of

Boulder County (case No. 9280), vacating order of P. U. C.

Pending.
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CRIMINAL CASES IN THE SUPREME COURT OF
COLORADO

No. Title Crime
12576 Funk et al. v. People Robbery with Gun
12651 Kolkman v. People Grand Larceny

12673 Lord v. People Juvenile Delinquency

12684 Walker, Ray and Hallady v.

People Murder
12685 Wolfe v. People Gambling
12689 Copp V. People Second Violation Liquor Law
12694 Lackey et al. v. People Possession of Still

12726 Crane and Flynn v. People Conspiracy to Obtain Money by False
Pretenses

12750 Arnett and Arnett v. People Confidence Game
12795 Iwerks v. People Violation of Game and Fish Laws. . .

.

12797 Milow v. People Rape r-

12708 Leighton and Scott v. People. . . .Criminal Libel

12834 Abbott v. People Statutory Rape

12835 Ingles v. People Murder

12843 Giannatti v. People Operation of Still

12846 Matthews v. People Murder

12849 Gould v. People Murder

12850 Ziemcr v. People Neglect of Minor Children

12852 O'Loughlin v. People Murder

12854 Boyles v. People... ...Second Degree Murder

12863 Hopkins v. People. . . .Embezzlement

12864 Holt V. People . Operation of Still

12871 Compton v. People Larceny as Bailee

12917 Stonebraker v. People Perjury

12945 Farmer v. People Murder
12966 Brownell v. People Violation of Prohibition Law
12J67 Albert et al. v. People Robbery
12986 Sharp v. People Contributing to Juvenile Delinquency
12989 Updike v. People .False Pretenses. ...

13019 Maestas v. People... ..Murder
13034 Carlson v. People Murder
18064 Abbott v. People Statutory Rap.

13056 Bearman v. People Criminal Libel

13067 nrlnkK«rn and Hchnrii v Pooplo. . Violation of State Banking Laws.
1S108 Buflhnell v. People. . .Violation Motor Vehicle Laws.
13117 Andreen v. Poople... .Larceny

ISISO Mukurl et al. v. People Conspiracy to Commit Arson

.

18136 Inglea v. People Murder
18140 Ludlow V. People . .Violation Motor Vohlclo Laws
18141 Kimble v. Peopls. . . . . .Violation Motor Vehicle Laws
18161 Mobs V. Poople ..Murder
13174 Colo At al. V. Peoplo . .Violation of SUte Banking Laws.
13190 Dill V. People .ronfldoncc Game and Swindling.

18S01 Collins V. People. . . . J'rlmlnal Contempt
18184 .Sharer v. Poopb ..Korifory

18881 Miller v. People . .Cattle Stealing
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CRIMINAL CASES IN THE SUPREME COURT
OF COLORADO

Supersedeas Disposition

No Application Reversed Jan. 11, 1932

Allowed Affirmed May 11, 1931

Allowed Pending

Allowed Affirmed Jan. 5, 1931

Allowed Affirmed Dec. 21, 1931

Withdrawn Case abandoned by plaintiff in error

Denied Dismissed for failure to prosecute March 20, 1931

Denied Affirmed May 2, 1932

No application Affirmed April 25, 1932

Reversed on supersedeas April 20, 1931

Affirmed on supersedeas Oct. 5, 1931

Denied Reversed Dec. 21, 1931

Reversed on supersedeas May 18, 1931

^ Reversed Dec. 7, 1931

Allowed Affirmed May 18, 1931

Allowed Reversed Sept. 21, 1931

Affirmed Nov. 9, 1931

Reversed June 22, 1931

Affirmed on supersedeas Feb. 8, 1932

No application Affirmed Nov. 30, 1931

Denied Affirmed June 29, 1931
'.

. . .Affirmed July 6, 1931

Affirmed on supersedeas Sept. 8, 1931

Reversed on supersedeas Nov. 1, 1931

No application Affirmed Feb. 1, 1932

Denied Dismissed for failure to prosecute March 3, 1932

Affirmed on supersedeas Jan. 25, 1932

Affirmed on supersedeas March 7, 1932

Granted Pending
No application Affirmed May 2, 1932
No application Reversed Oct. 3, 1932

Denied Reversed Nov. 28, 1932

Affirmed on application for supersedeas Oct. 31, 1932

Allowed Pending
Allowed Pending
Denied Affirmed Sept. 19, 1932

No application Pending
No application Pending

Pending outcome of Case No. 13108

Pending outcome of Case No. 13108

No application Pending
Pending

Granted Pending
Pending
Pending
Pending
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DISBARMENT CASES IN THE SUPREME COURT OF
COLORADO

No. 12652. The People ex rel. v. Allen E. Warren
Order of disbarment entered May 31, 1932.

No. 12745. The People ex rel. v. Sam Nikkei.

Petition dismissed without prejudice May 18, 1931.

No. 12765. The People ex rel. v. Guy C. Cowen.

Order of disbarment entered April 20, 1931.

No. 12948. The People ex rel. v. Harry M. Kaufman.

Order of disbarment entered November 16, 1931.

CONTEMPT CASES IN THE SUPREME COURT OF
COLORADO

No. 13050. People ex rel. v. Joseph Thierry.

Contempt proceeding, arising: out of Kelly disbarment pro-

ceeding. Adjudged guilty Dec. 12, 1932.

No. 13051. People ex rel. v. Maude Armstrong.

Contempt proceeding, arising out of Kelly disbarment pro-

ceeding. Petition dismissed.

No. 13049. People ex rel. v. Ludwig Thompson.

Contempt proceeding, arising out of Kelly disbarment pro-

ceeding. Adjudged guilty Dec. 12, 1932.

WORKMEN'S COMPENSATION CASES IN THE SUPREME
COURT OF COLORADO

No. Title of CauHe Judgment of Lower Court Status

12760 (Jrimm v. U. S. Fidelity & Guar-
anty Co. . t al .\ward Reversed. . . . Judjcment Modified

and Affirmed
March 30. 1931

< oiiii.Kio i- mi <\- iimi « <>. V Iii-

luHtrlal Commission Award Affirmed. . . . JudRmcnt Reversed
April 20, 19S1

iz: I'M Mantor v IndiiMtrial
ilHHion <»f (Tuloracl... Th«'

. I MM - Rc^Kcrs Manufarturlnic
Co., and Ix>ndon Guarantee &
Accident Co., Ltd Award Affirmed. . . .Judvmftnt Affirmed

May 11. 1931

11813 InduNtrlal Commission. At al. v.

W. I. Fanpas Award Vacated. . . . JudRment Affirmed
July 27. 19S1

12837 Thr Employers Mutual Inaur-
anrp Co. «t al. v. Industrial
Commission et al Award Affirmed . . . . JudKmcnt Reversed

with instructions

ltlC7 llrl«<n Tripp v. InduatrUl Com-
mission Award Affirmed .... Judgment Af firmsd

October IS. 1981



No.
12883

12886

12890

12891

12969

12972

12976

13003

13010

13013

13016

13025

13096

1309'

1312-

13143

13156

13163
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Title of Cause Judgment of Lower Court Statue

The State Compensation Insur-
ance Fund V. Industrial Com-
mission, Frances E. Kelso, et al.Award Affirmed. . . .Judgment Affirmed

September 21, 1931

Public Service Co. v. Industrial
Commission, Nellie Tittes, et al.Award Affirmed. . . . Judgment Affirmed

September 28, 1931

LaFayette Ryan v. The Indus-
trial Commission, et al Award Affirmed. . . .Judgment Reversed

September 14, 1931

Industrial Commission and Vic-
tor American Fuel Co. v. Rich-
ard O. Lockard Award Vacated. . . .Judgment Modified

and Affirmed

Cresson Consolidated Gold Min-
ing & Milling Co. et al. v. In-
dustrial Commission, et al Award Affirmed. .. .Judgment Reversed

March 7, 1932

C. E. Wells, et al. v. Mildred
Cutler Award Affirmed Judgment Affirmed

December 21, 1931

The C. F. & I. Co. v. Industrial
Commission, Johanna Kambie. .Award Affirmed. . . .Judgment Reversed

February 29, 1932

Industrial Commission, et al. v.
Roper Award Vacated .... Judgment Modified

and Affirmed
June 1, 1932

North Park Coal Company, et al.

V. The Industrial Commission
and Tony Sandos Award Affirmed. . . .Judgment Reversed

April 4, 1932

John Duras v. Industrial Com-
mission, The Manhattan Res-
taurant Co. et al Award Affirmed. . . .Judgment Reversed

April 25, 1932
Industrial Commission and Vic-
tor American Fuel Co. v. Rich-
ard O. Lockard Award Vacated .... Judgment Reversed

and Remanded
February 29, 1932

The Hayden Brothers Coal Corp.
et al. V. The Industrial Conxmis-
sion and Teofie Uzenki Award Affirmed. . . .Judgment Reversed

April 4, 1932
Richard O. Lockard v. Indus-
trial Commission and Victor
American Fuel Co Award Affirmed . . . .Judgment Affirmed

June 20, 1932
U. S. Fidelity & Guaranty Co.
et al. V. The Industrial Commis-
sion and Dewey Cobb .\ward Affirmed. . . .Judgment Affirmed

June 6, 1932
Mary E. Lawrence, et al. v. In-
dustrial Commission, Armour & .

Company, et al Award Affirmed .... Motion to Dismiss
Writ of Error Granted

July 5, 1932
The Empire Fire Co. v. The In-
dustrial Commission and Mal-
colm Mat Harrle Award Affirmed. . . .Judgment Affirmed

September 12. 1932
The Home Insurance Company,
et al, V. Margaret Mae Hepp,
et al Award Vacated .... Judgment Affirmed

October 31, 1932
The H. C. Lallier Construction
& Engineering Co. et al. v. The
Industrial Commission and Mrs.
Nellie Beaman .Award Affirmed . . . .Judgment Reversed

December 12, 1932
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CASES IN THE DISTRICT COURTS

Adams County

No. 2856. People ex rel. Hazzard, et al. v. Craig.

Mandamus to compel distribution of school income fund. No-
vember, 1930, judgment sustaining demurrer, appealed to the

Supreme Court (No. 12746). In the Supreme Court the consti-

tutionality of Ch. 159, Sec. 1, S. L. 1929, was upheld, and the case

remanded to the District Court, where a compromise was effected

and case dismissed.

No. 2873. Pillar of Fire v. Board of County Commissioners.

Action relating to tax exemption. Judgment for plaintiff.

Appealed to Supreme Court (No. 13017).

TT. P. Ry. Co. V. County Commissioners of Adams County.

Action to recover alleged excessive taxes. Settled in accord-

ance with the judgment in No. 8718 in the U. S. District Court.

Arapahoe County

Colorado Central Power Co. v. Colorado Tax Commission.

Action for refund of taxes. Judgment for plaintiff. Appealed
to Supreme Court (No. 12949).

Board of County Commissioners v. 1). E. Trogler, Public Trustee,

et al.

Condemnation prm-eeding. Pending.

No. 2797. Colorado Central Power Co. v. County Commissioners.

Action for recovery of taxes. Pending outcome of Case No.

12949, in Supreme Court.

People V. Dunn, et al.

Action on bond in nialtcr of rsclieat estate of Peter Franzen.

Pending.

People V. Cartwright, et al.

Action on bon<1 in injittcr of rsclwat estate of VvU^r Franzen.

Pending.

No. 2339. Atchison, Topeka & Santa Fe Hallway Co. v. County
Commissioners of Arapahoe County.

Suit to recover alU ^'rd rxcrssivc taxes. Settled in accordance

with the judgment in No. H767 in thr T. S. District Court.

I^nion Pacific Railroad Co. v. County Commissioners of Arapahoe

County.

Action to recover exces-sive taxes. Settled in accordance with

fh.' judtrment in \o. 8718 in the V. S. Distriet Court.
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Archuleta County

People ex rel, State Highway Department v. Graves.

Prosecution for obtainino: money by false pretenses. This office

has been asked to assist the District Attorney.

Boulder County

No. 8704. People v. Zener.

Action to recover gasoline tax and penalty. Settled and case

dismissed.

No. 8705. People v. Clark.

Action to recover gasoline tax and penalty. Settlement made
and case dismissed.

No. 8799. IT. P. Ry. Co. v. County Commissioners of Boulder
County.

Action to recover alleged excessive taxes. Settled in accord-

ance with the judgment in No. 8718 in the U. S. District Court.

No. 9041. Boulder National Bank v. Boulder County.

Action for refund of taxes. Dismissed on motion of defendant.

Chaifee County

No. 3147. Reorganized Catlin Consolidated Canal Co. v. Hinder-
lider, et al.

Action to enjoin use of water. Ilinderlider nominal defendant.

No action to be taken by this office.

Cheyenne County

Union Pacific Railroad Co. v. County Commissioners of Cheyenne
County.

Action to recover alleged excessive taxes. Settled in accord-
ance with the judgment in No. 8718 in the U. S. District Court.

Clear Creek County

E. M. Patrick v. Board of County Commissioners.

Action to recover taxes. Pending.

State Highway Department v. Millard Oil Co.

Condemnation proceeding for right of way. Judgment for

petitioners. Pending, subject to jury award.

Costilla County

No. 948. Fred Trujillo, as Treasurer v. San Luis Power & Water
Co.

Action to recover taxes omitted in former years. Judgment
for plaintiff, March 22, 1931. Appealed to Supreme Court (No.

13109).
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Martinez v. Civil Service Commission.

Mandamus action to review action of civil service commission
in dismissing water commissioner. Case dismissed.

Delta County

People ex rel. Park Reservoir v. Hiuderlider, et al.

Mandamus action relating to use of water. Pending on de-

murrer.

Denver County

Union Pacific Railroad Company v. City and County of Denver.

Action to recover alleged excessive taxes. Settled in accordance
with the judgment in No. 8718 in the U. S. District Court.

Atchison & Santa Fe Railway Co. v. City and County of Denver.

Action to recover alleged excessive taxes. Settled in accordance

with the judgment in No. 8767 in the U. S. District Court.

Filer v. Land Board.

Suit for declaratory judgment. Dismissed.

No. 30665. Walker, et al. v. Board of Control of the State Home
for Dependent Children, et al.

Application for Writ of Habeas Corpus. Denied February
7, J931.

No. 30912. Nillson, et al. v. Superintendent State Home for De-

pendent Children.

Petition for Writ of H;)1»ohs C(.r|)u>< to r.'lcnsp cliild from State

Home. Writ denied.

No. 31070. Harder, et al. v. State Home for Dependent Children.

Application for Writ of Habeas Corpus to secure custody of

child committed to State Home. Granted.

No. 31408. In the Matter of The Petition of Orangel Helton for a

Writ of Habeas Corpus.

Pending.

No. 106262. J. C. Johnson v. Stair Xonn.il School (Western State

College).

Defendants* demurrer overrule<l. Settled.

No. 106996. Lawrence v. Davidson, et al.

Suit to quiet title. Pendinp.

No. 107363. C'. P. Link v. Civil Service Commission.

Mandamus for reinstatement to office. Settled.

No, 110717. Sam Bernstein v. Stnt.- nf ('nl(ir;i<l(). et nl.

Suit for money. Pending.
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No. 111619. People v. D. W. Wills, et al.

Suit by State Land Board to collect rent. Case dismissed.

No. 111783. Industrial Commission v. Employer's Liability As-

surance Corporation.

Action to recover penalty. Settled May 5, 1931.

No. 111788. Industrial Commission y. Employer's Liability As-
surance Corporation.

Action to recover penalty. Settled May 5, 1931.

No. A. 17. Vaughn v. Newlon.

Action in damages for dispossession. Judgment for defendant.

Case closed.

No. A. 751. Bowles v. Land Board.

Suit for declaratory judgment. Judgment for defendants.

No. A. 1122. In the Matter of the Protest against Referendum Pe-

titions to Refer Senate Bill No. 180, entitled ''An Act Relating

to Fraudulent Practices."

Motion to dismiss, sustained.

No. A. 1324. People v. City of Aspen.

Action to collect on defaulted bonds and interest. Judgment
for $3973.75 for plaintiff.

No. A. 1359. Murphy v. Federal Building & Loan Association,

et al.

Money demand. Pending.

No. A. 1384. People ex rel. Robinson, et al. v. Secretary of State.

Mandamus action to review findings of Secretary of State

relative to referring of Blue Sky Law. Dismissed with prejudice.

Appealed to Supreme Court (No. 18001), where judgment of dis-

missal was affirmed.

No. A. 1410. People v. Merritt.

Action to recover gas tax. Judgment for plaintiff.

No. A. 1718. Derby Oil Company v. State Oil Inspector.

Injunction to restrain Oil Inspector from enforcing provisions

of 1931 act. Injunction granted.

No. A. 1843. Denver Land Company v. MacGinnis, et al.

Action to enjoin enforcement of resolution of State Board of

Equalization reducing assessed valuation of property for purpose of

taxation. Injuncttion granted. Appealed to Supreme Court (90

Colo. 72), where the judgment Avas reversed.
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No. A. 1870. Denver v. Wm. H. Adams, et al.

Action to enjoin enforcement of resolution of Board of Equali-

zation, referred to in Case No. A. 1843. Injunction granted. Ap-
pealed to Supreme Court (90 Colo. 81), where judgment was re-

versed.

No. A. 1872. Hudson v. MacGinnis, et al.

Action to enjoin enforcement of resolution of State Board of

Equalization referred to in Case No. A. 1843. Injuncttion granted.

Appealed to Supreme Court (90 Colo. 82), where the judgment
was reversed.

No. A. 2156. Pacific Life Insurance Company, et al. v. Insurance

Commissioner.

Action involving withdrawal of securities. Judgment in favor

of plaintiffs. Appealed to Supreme Court (No. 13069).

No. A. 2434. Crawford v. Civil Service Commission.

Mandamus action to review order of dismissal of Civil Serv-

ice Commission. Judgment for defendants.

No. A. 2601. Driverless Car Co. et al. v. Secretary- of State.

Action to enjoin Secretary of State from enforcing 1931 Mo-
tor Vehicle Act, relating to public liability insurance. Denied.

Appealed to Supreme Court (Xo. 13078), where judgment was
affirmed.

No. A. 2719. People ex rel. Ireland v. Iliff, et al.

Action for appointment of trustees, and accounting in estate of

Wm. Barth. Pending.

No. A. 3047. Hfaron. et ;il. v. S«MMirity Savin«rs and Loan Associa-

tion, et a I.

Action at rc()u«'st of Huildinir «Jc Loan Commissioner to place

company in receivership. Ucceiver appointed.

No. A. 3615. People ex rel. Morrati v. Eli M. Gross.

Action to test the right of Gross to hold the office of Building

& Loan Commissioner. Action dismissed.

So. A. 3672. K«'tr«'nts of T of Colorado v. Colonial Dnii: and Sales

Company.

Action to rrcovrr nionry ])aid for alcohol for the medical de-

partment, which was not delivered. l*ending.

No. A. 37H3. Morrato. et al. v. Civil Service Commissioner, et aJ.

Action to enjoin Flebhe from exercising the powers of Deputy
Building & Loan CommiKsioner. Case awaiting dismissal ^\\lc to

Flebbe's failure to pass examination.
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No. A. 3963. People v. Ruybal, et al.

Action on bond to collect land rental. Pending.
^

No. A. 4987. People v. Nesbit & Ilayward, partners.

Action to recover gas tax. Pending.

No. A. 5009. Colorado Seminar}^ v. Denver, et al.

Action to enjoin collection of taxes. Pending.

Chalmers v. Board of Medical Examiners.

Suit to review action of Board of Medical Examiners in re-

voking license. Pending.

Kelman C. Sapero v. Board of Medical Examiners.

Suit to review action of Board of Medical Examiners in revok-

ing license. Action of Board confirmed. Appealed to Supreme
Court (90 Colo. 568), where the judgment was reversed.

Milne, et al. v. Erbaugh, et al.

Application for Writ of Habeas Corpus. Case dismissed.

Freeman v. Erbaugh, et al.

Application for Writ of Habeas Corpus. Case dismissed.

The Children 's Hospital Association v. Woodward, et al.

Action to interpret will of Frand L. Woodward, deceased. De-
cree entered July 16, 1932.

People ex rel. Morrato v. Fred W. Flebbe.

Action to test the right of Flebbe to hold the office of Deputy
Building & Loan Commissioner. Flebbe failed to pass examination.

Case awaiting motion for dismissal.

People ex rel. Pueblo-San Luis Valley Transportation Co., et al. v.

Secretary of State.

Mandamus action to enjoin Secretary of State from collecting

penalty for non-payment of certain corporation fees. Pending.

People V. Porter.

Action by surety company to recover money paid under bond,
for taxes. This office has no further interest in case.

Elbert County

Board of Commissioners v. Heald, et al.

Condemnation proceeding. Pending.

Union Pacific Railroad Company v. County Commissioners of El-

bert County.

Action to recover alleged excessive taxes. Settled in accordance
with the judgment in No. 8718 in the U. S. District Court.
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El Paso County

No. 783. Wood v. State Land Board.

Petition for survey. Decree entered.

No. 16169. State Highway Department v. Frank Hudson, et al.

Mandamus action to secure right of way for highway. Order
for temporary possession entered. Settled.

No. 16629. State Highway Department, et al. v. A. W. Haigler,

et al.

Action to condemn right of way for a highway. Order for

temporary possession entered. Settled.

No. 16630. State Highway Department, et al. v. Florence Lindley,

et al.

Action to condemn right of Avay for a highway. Order for

temporary possession entered. Settled.

No. 16631. State Highway Department, et al. v. M. A. London,
et al.

Action to condemn right of way for a highway. Order for

temporary possession entered. Settled.

No. 16632. St^te Highway Department, et al. v. Willis Fiedler,

et al.

Action to condemn certain lands for right of way for a high-

way. Order for temporary possession entered. Settled.

No. 16758. Atchison, Topeka & Santa Fe Railway Co. v. County
Commissioners of El Paso County. Settled in accordance with
the judgment in No. 8767 in the U. S. District Court.

County Commissioners and State Highwaj^ Department v. Foster.

Order for temporary possession is.sued. Settled.

The State Highway Department v. Rudolph Scheuler, et al.

(Condemnation action. Settled.

Midland Terminal Ry. Co. v. Colorado Tax Commission.

.\(*tion to recover taxes. Pending outcome of Case No. 12962

in Supreme Court.

No. 18103. The Broadmoor Hotel. Water and Power Company v.

Colorado Tax Commission.

Action for refund of taxe-,. ('oinj)!.!!!!! dismissed and judgment
entered in favor of defendant.

No. 1H104. The .Midhnwl Termitud Hailway Company v. Colorado

Tax Commission.

Action for refun«l of taxoH. Asso8Hed valuation of railroad re-

duced to $490,000 Apjiealed to Supreme Cotirt (No. 12962).
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No. 18429. Phi Gamma Delta v. Albert H. Horton, as Treasurer.

Suit to enjoin collection of taxes on fraternity house. Pending.

No. 18854. Fountain Valley School v. Horton, et al.

Action to enjoin the assessment and collection of taxes. Pend-
ing.

No. 18874. People ex rel. v. Dollar Building & Loan Association.

Action to place company in receivership. Receivership granted.

No. 18902. People ex rel. v. City Savings Building and Loan As-

sociation.

Application to place company in receivership. Receiver ap-

pointed.

No. 18914. People ex rel. v. Home Savings Building & Loan As-
sociation.

Application to have receiver appointed for company. Receiver

appointed.

Fremont County

No. 4858. Atchison, Topeka & Santa Fe Railway Co. v. County
Commissioners of Fremont County.

Action to recover alleged excessive taxes. Settled in accord-

ance with the judgment in No. 8767 in U. S. District Court,

No. 5123. People ex rel. F. E. Crawford v. Allen.

Mandamus action by Crawford to be reinstated as warden of

the State Penitentiary. Judgment of dismissal.

No. 5199. Petition of Irving Phillips for a Writ of Habeas Corpus.

Denied.

No. 5200. Petition of Mike Carlson for a Writ of Habeas Corpus.

Denied.

Petition of W. C. Phillips for a Writ of Habeas Corpus.

Denied.

Garfield County

No. 2771. Standard Shale Company v. County Commissioners and
State Tax Commission.

Action for refund of taxes. Pending.

Town of Rifle, et al. v. Dunham.
Condemnation proceeding. Order for temporary possession.

Settled.

Grand County

County Commissioners, et al. v. The Denver & Salt Lake Ry. Co.,

et al.

Condemnation proceeding. Settled.
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Huerfano County

People ex rel. v. Swanson, et al.

Mandamus action to compel payment of money. Peremptory
writ denie<l. Settled.

Jefferson County

No. 3100. State Land Board v. Orr, et al.

Unlawful detainer. Pending outcome of Case No. 3127.

No. 3124. Colorado Central Power Company v. Colorado Tax Com-
mission.

Action for refund of taxes. Judgment for plaintiff. Appealed
to Supreme Court (No. 12949).

No. 3127. People v. Board of County Commissioners.

Action for re-survey of land. Pending hearing on exceptions

to survey.

No. 3333. Colorado Central Power Co. v. County Commissioners.

Action for refund of taxes. Pending outcome of Case No. 12949
in Supreme Court.

No. 3235. The Denver Bible Institute v. Colorado Tax Commission.

Appeal from order of Tax Commission for assessment and pay-
ment of taxes. Judgment for plaintiff. Appealed to Supreme
Court (No. 12959).

Kiowa County

County Commissioners and State Highway Department v. Thayer,

et a\.

Action for right of way. Settled.

Kit Carson County

No. 2756. IVople v. Nelson, et al.

Action to establish boundaries of Sec. 36, T. 10 S., R. 42 W.
Pr'ndiTJir Commissioners' report.

Larimer County

No. 5780. Tnion Pacific Knilrojid Co. v. County Commissioners of

Fwi rimer ('ounty.

Action to recover allcgnl i \r.»i\»* taxes. Settled in accord-

ance with the judgment in No. H71H in the V. S. District Court,

l*anl Miller v. Game nn<l Finh Commissioner.

Ai)pcal from decision denying right to float ties down river.

Deci^inii siistjiiiHMl \*r». nppeal.



Attorney General of <IJolorado 39

No. 6374. People v. Frank Miller.

Action to collect gas tax. Judgment for plaintiff by default.

Satisfied.

No. 6440. People ex rel. Elmer Moore v. Chas. Lory, et al.

Petition for alternative writ of mandamus. Case dismissed.

No, 6523. Zimmerman v. Game and Fish Commissioner.

Mandamus action to compel State Game and Fish Commis-
sioner to appoint arbitrators. Settled.

Las Animas County

No. 11746. People v. John Zurowski.

Action to recover two-cent gasoline tax. About one-half paid

and action dismissed.

Lincoln County

I^nion Pacific Railroad Co. v. County Commissioners of Lincoln

County.

Action to recover alleged excessive taxes. Settled in accord-

ance with the judgment in No. 8718 in the U. S. District Court.

Kistler v. Thompson and State Board of Land Commissioners.

Suit to compel performance of contract. Pending.

Logan County

Union Pacific Railroad Company v. County Commissioners of Logan
County.

Action to recover alleged excessive taxes. Settled in accord-

ance with the judgment in No. 8718 in the U. S. District Court.

North Sterling Irrigation District v. Hezmalhalch, et al.

Injunction to restrain water supervision. Case settled.

Montezuma County

No. 925. T. A. Schonberg, et al. v. Board of County Commission-
ers, et al.

Action to recover taxes. Settled.

Morgan County

No. 5259. Union Pacific Railroad Co. v. County Commissioners of

Morgan County.

Action to recover alleged excessive taxes. Settled in accord-

ance with the judgment in Case No. 8718 in the U. S. District Court.
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Otero County

No. 4021. Colorado Savings & Trust Co. v. County Commissioners.

Action to recover taxes paid under protest. Stipulation of set-

tlement.

Park County

No. 1932. Miller v. Barkley, Water Commissioner.

Injunction to restrain use of water and for damages. Pending.

No. 1959. Northern Colorado Irrigation Company, et al. v. Mil-

ler, et al.

Action involving water priorities. Temporary injunction

granted. Pending.

Pueblo County

No. 20407. People v. Stanley Fruit Company.

Action to collect melon inspection fees. Settled.

Board of County Commissioners v. State Board of Land Commis-
sioners.

Action to condemn state land. Settled.

No. 20616. Atchison, Topeka & Santa Fe Railway Co. v. County
Commissioners of Pueblo County.

Action to recover excessive taxes. Settled in accordance with

the judgment in Case No. 8767 in the U. S. District Court.

No. 20756. People v. Stanley Fruit Company.

Money demand for inspection fees. Dismissed.

No. 3097. Parry & Jones v. Board of Corrections.

Action involving judgment on arbitrators award. Judgment
set aside. Appealed to Supreme Court (No. 13024).

No. 22830. People ex rel. v. Railway Savings & Building Associa-

tion.

Application for appointment of receiver. Receiver appoiiitod.

Company reorganized and receiver discharged.

Rio Blanco County

No. 513. M. E. Smith, et al. v. L. D. Blauvelt, et al.

Pending on Dr-mnrror. Dismissed by stipulation.

Rio Oronde County

No.3597. Sargent Schoivi M;...i..t .. .1 ^ K;,ii,..ri»..> (^-.ti.' St.-.tr

Superintendent.

Mandamus to compel Stale aid. ('a.s« ilisiniss.d
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Routt CoTinty

State Highway Department v. Otto, et al.

Condemnation proceeding for right of way. Pending.

Saguache County

No. 1183. County Commissioners and Highway Department v.

Tate, et al.

Condemnation for state. Order for temporary possession is-

sued August 4, 1930. Closed.

Sedgwick County

No. 1227. Union Pacific Railroad Company v. County Commission-
ers of Sedgwick County.

Action to recover alleged excessive taxes. Case settled in ac-

cordance with judgment in No. 8718 in the U. S. District Court.

Teller County

No. 4431. The Midland Terminal Railway Company v. Colorado
Tax Commission.

Action for refund of taxes. Assessed valuation of railroad re-

duced to $490,000. Appealed to Supreme Court (No. 12963).

No. 4432. The Broadmoor Hotel, Water and Power Company v.

Colorado Tax Commission.

Action for refund of taxes. Complaint dismissed and judg-

ment entered in favor of defendant.

Midland Terminal Ry. Co. v. Colorado Tax Commission.

Action for refund of taxes. Pending outcome of Case No.

12963 in Supreme Court.

Washington County

Union Pacific Railroad Co. v. County Commissioners of Washing-
ton County.

Action to recover alleged excessive taxes. Case settled in ac-

cordance with judgment in No. 8718 in the U. S. District Court.

Weld County

No. 7549. Eastenes v. Adams, et al.

Damages growing out of coal strike. Judgment entered dis-

missing complaint with cost, August 6, 1930. Appealed to Supreme
Court (No. 12735).

No. 7634. Morrison v. Adams, et al.

Damages growing out of coal strike.
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No. 7635. Nelson v. Adams, et al.

Damages growing out of coal strike.

No. 7636. Morrison v. Adams, et al.

Damages growing out of coal strike.

No. 7637. Sparros v. Adams, et al.

Damages growing out of coal strike.

No. 7638. Herrera v. Adams, et al.

Damages growing out of coal strike.

No. 7639. Mazzine v. Adams, et al.

Damages growing out of coal strike.

No. 7640. Brierley v. Adams, et al.

Damages growing out of coal strike.

No. 7641. Zarini v. Adams, et al.

Damages growing out of coal strike.

No. 7642. Georgeff v. Adams, et al.

Damages growing out of coal strike.

No. 7643. Jacovette v. Adams, et al.

Damages growing out of coal strike.

No. 7644. Milo v. Adams, et al.

Damages growing out of coal strike.

No. 7645. Brandon v. Adams, et al.

Damages growing out of coal strike.

No. 7646. Bottinelli v. Adams, et al.

Damages growing out of coal strike.

No. 7647. Krivokopich v. Adams, et al.

Damages growing out of coal strike.

No. 7648. Pappas v. Adams, et al.

Damages growing out of coal .strike.

No. ICiV.K Sokrodia v. Adams, et al.

Damages growing out of coal strike.

No. 7650. Bullich v. Adams, et nl.

DamagpR growing out of coal strike.

The foregoing seventeen cnsos are all pending the outcome of

Case No. 7549, Kastenes v. Adams, et nl.
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Colorado Central Power Company v. Tax Commission.

Action for refund of taxes. Pending outcome of Case No.

12949 in the Supreme Court.

No. 8427. School District No. 32, et al. v. Treasurer of Weld
County.

Action to enjoin apportionment of school funds. Case dis-

missed.

No. 8488. School District No. 19 v. Treasurer of Weld County.

Action to enjoin apportionment of school funds. Judgment
fo"^ plaintiff and case dismissed as to State Superintendent.

No. 8492. In the Matter of the Adjudication of Priorities of Water
Rights in Irrigation District No. 1.

Claim of State Land Board , . . Rosener Reservoir. Pending.

No. 8514. Riverside Reservoir and Land Co. v. Hinderlider, et al.

Action to enjoin use of water. Temporary injunction denied.

Pending.

No. 8515. Bijou Irrigation District v. Hinderlider, et al.

Action to enjoin use of water. Temporary injunction denied.

Pending.

Yuma County

M. E. Christ, et al. v. Henry Armknecht, et al.

Mortgage foreclosure involving Board of Regents. Pending.

WORKMEN'S COMPENSATION CASES IN THE DISTRICT
COURTS OF COLORADO

Denver County

A. H. Flood V. Industrial Commission and J. R. Wilson.

Action to set aside award. Dismissed in District Court for

lack of prosecution.

A. T. Lewis & Son Dry Goods Co. and Ocean Accident and Guar-
anty Co. V. Industrial Commission and Melvern G. Reed.

Action to set aside award. Dismissed in District Court for

lack of prosecution.

Mendal Band and Molly Band, doing business as Silver Hunga-
rian Restaurant v. Rose A. Taylor and Industrial Commission.

Action to set aside award. Affirmed in District Court.

Vought V. Industrial Commission and City and County of Denver.

Action to set aside award. Affirmed in District Court.
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Fred Rogers v. Industrial Commission and Public Service Com-
pany.

Action to set aside award. Pending.

The Employers Mutual Insurance Company, a corporation, and
The National P^iel Company, a corporation, v. Industrial Com-
mission and Christ Evanoff.

Action to set aside award. By stipulation files returned to

Industrial Commission. New award. Appealed by claimant. Mo-
tion to dismiss by Industrial Commission and Employer sustained
in District Court.

Tyler, et al. v. George Hagerman and Industrial Commission.

Award afifirmed in lower court. Judgment reversed in Su-

preme Court with directions September 22, 1930. Further award.
Action to set aside this award in Boulder County. Award af-

firmed in District Court. No appeal to Supreme Court.

Colorado Fuel & Iron Co. v. I. C. and Wm. E. Crawford.

Action to set aside award. Award affirmed in District Court.

R^iversed in Supreme Court, April 20, 1931, No. 12769.

John Mannion v. Christenson Construction Co., et al.

Action to set aside award. By agreement case was remanded
to the Industrial Commission for further proceedings.

Charles Mantor v. Industrial Commission of Colorado, The
Stearns-Rogers Manufacturing Company, and London Guaran-
tee and Accident Company, Limited.

Action to set aside award affirmed in District Court. Affirmed

in Supreme Court May 11, 1931, No. 12788.

La Fayette Ryan v. Industrial Commission and State Compensa-
tion Fund, et al.

Action to set aside award. Affirmed. Reversed in Supreme
Court, No. 12890.

The State Compensation Insurance Fund v. Industrial Commis-
sion, Frances E. Kelso, et al.

Action to set aside award. Award atlirmed. Affirmed in Su-

preme Court September 21, 1931, No. 12883.

Industrial Commission, et al. v. W. J. Pappas.

Action to set aside award. Award vacated in District Court.

Affirmed in Supreme Court July 27, 1931, No. 12813.

Georgia Frances Peyton, et al. v. Industrial Commi.«vsion and
Thompson Manufacturing Co., et al.

Action to set aside award. Pending m Distni-i ( oun
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Public Service Co. v. Industrial Commission of Colorado and Nel-

lie Tittes, et al.

Action to set aside award. Affirmed in District Court. Af-

firmed in Supreme Court September 28, 1931, No. 12886.

The Employers Mutual Insurance Co., et al. v. Industrial Commis-
sion, et al.

Action to vacate award. Affirmed. Reversed with instruc-

tions in Supreme Court October 5, 1931, No. 12837.

The Industrial Commission of Colorado, The Ocean Accident and
Guarantee Corporation, et al. v. C. M. Roper.

Action to vacate award. Vacated in District Court. Judg-
ment modified and affirmed June 6, 1932, in Supreme Court, No.

13003.

Federal Surety Co. and Charles B. Owen v. Industrial Commission
and William H. Gaines.

Action to vacate award. Judgment remanded to Industrial

Commission for further evidence.

Dave Josephson v. Industrial Commission and State Compensa-
tion Insurance Fund.

Action to vacate award. Affirmed.

Colorado Fuel & Iron Co. v. Industrial Commission, Johanna
Kambie, et al.

Action to vacate award. Affirmed. Judgment reversed in

Supreme Court February 29, 1932, No. 12976.

W. L. F^erguson v. Industrial Commission, Hitchcock & Tinkler,

et al.

Action to vacate award. Award affirmed in District Court.

Mary E. Lawrence, et al. v. Industrial Commission, et al.

Action to set aside award. Affirmed. Motion to dismiss writ

of error in Supreme Court, No. 13127. Granted.

Industrial Commission and Victor American Fuel Co. v. Richard O.

Lockard.

Action to set aside award. Award vacated by District Court.

Modified and affirmed September 21, 1931, by Supreme Court,

No. 12891.

Industrial Commission and Victor American Fuel Co. v. Richard O.

Lockard.

Action to set aside award. Award vacated by District Court.

Reversed and remanded February 29, 1932, by Supreme Court,

No. 13016.
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Richani O. Loekard v. Tnclnstrial Commission and Victor Ameri-
can Fuel Co.

Action to vacate award. Award affirmed in District Court.
Judcrment affirmed in Supreme Court June 20, 1932, No. 13096.

Helen Tripp, et al. v. Industrial Commission, et al.

Action to vacate award. Award affirmed in District Court.
Judj?ment affirmed in Supreme Court, Case No. 12867, October
13, 1931.

C. E. Wells, et al. v. Mildred Cutler.

Action to vacate award. Award affirmed in District Court.

Judgment affirmed in Supreme Court, Case No. 12972, December
21, 1931.

Continental Grocery Corp. and Southern Surety Co. v. Industrial

Commission.

Action to vacate award. Pending.

Cresson Consolidated Gold Mining and Milling Co. v. Industrial

Commission, et al.

Action to vacate award. Affirmed in District Court. Re-

versed in Supreme Court March 7, 1932, Case No. 12969.

The Home Insurance Company, et al v. Margaret Mae Hepp, et al.

Action to vacate award. Award vacated in District Court.

Judgment affirmed in Supreme Court October 31, 1932, Case No.

13156.

Charles B. Owen and Federal Surety Co. v. Iva Maud Cramer, et al.

Action to vacate award. By agreement award remanded to

Industrial Commission.

Jiianita Shephard, et al v. Industrial Commission, et al.

Action to vacate award. Award affirmed. No appeal.

liUther McFadden v. Industrial Commission, et al

Action to vacate award. Pending on demurrer.

Zurich (fcneral Accident & Liability Insiirance Company v. S. M.
Uundy.

Action to vacate award. Pending.

Croy v. InduHtrial Commission, City and County of Denver, et al.

Action to vacate award. Award affirmed.

The (/Ontincntal Oroci»ry Corp., et al. v. Industrial Coinnn^sion ;ind

Ue.sHJe Hale.

Action to vacate award. Pendinjif.
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Duras v. liulusti-ial Commission, Tlie Manhattan Restaurant Co.,

et al.

Action to vacate award. Award affirmed in District Court.

Judgment reversed in Supreme Court April 25, 1932, Case No.
13013.

Hayden Coal Co., et al. v. The Industrial Commission and Mary A.
Cassidy.

Action to vacate award. Award vacated and remanded for

further testimony. No appeal.

The North Park Coal Company, et al. v. The Industrial Commis-
sion and Tony Sandos.

Action to set aside award. Affirmed in District Court. Re-
versed in Supreme Court April 4, 1932, Case No. 13010.

Colorado Fuel & Iron Co. v. Industrial Commission and M. E. Cart-

wright.

Action to set aside award. Award vacated. No appeal.

The Hayden Brothers Coal Corp., et al. v. The Industrial Com-
mission and Teofie Ilzenki.

Action to set aside award. Award affirmed in District Court.

Judgment reversed in Supreme Court April 4, 1932, No. 13025.

U. S. Fidelity & Guaranty Co., et al. v. Industrial Commission and
Frank Jones.

Action to set aside aw^ard. Award affirmed in District Court.

No appeal.

IT. S. Fidelity & Guaranty Co., et al. v. The Industrial Commis-
sion and Dewey Cobb.

Action to set aside award. Award affirmed in District Court.
Judgment affirmed in Supreme Court June 6, 1932, Case No.
13097.

James ]\Iorissey v. Industrial Commission of Colorado, et al.

Action to vacate award. Pending.

Hannah Richardson v. Industrial Commission, New Method Clean-

ers and Dyers, et al.

Action to set aside award. Award affirmed. No appeal.

Sarah Greene v. State Industrial Commission.

Action to set aside award. Award affirmed in District Court.

No appeal.

Paul Shriver v. The Industrial Commission, et al.

Action to set aside award. Award affirmed. No appeal.
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National Fuel Company, et al. v. The Industrial Commission and
John Sarson.

Action to set aside award. Award affirmed. No appeal.

Empire Zinc Co. v. The Industrial Commission and Malcolm Mac
Harrie.

Action to set aside award. Award affirmed in District Court.
Judgment affirmed in Supreme Court September 12, 1932. No.
13143.

Cummin^: (May) v. Industrial Coaiimission, Montgomery Ward &
Co., et al.

Action to set aside award. Dismissed with prejudice by
plaintiff.

National Tire Stores, Inc. v. Industrial Commission and Virginia

M. Moore, et al.

Action to set aside award. Award affirmed. No appeal.

Harold Welborn v. Industrial Commission, Hitchcock & Tinkler,

et al.

Action to set aside award. Award affirmed. No appeal.

Empire Zinc Company v. Industrial Commission and Luisita M.
Vasquez.

Action to set aside award. Pending.

London Guarantee & Accident Company, et al. v. Fay Burgess
Anderson, et al.

Action to set aside award. Ca.se remanded to Industrial Com-
mission by stipulation for further award because of death of

Amanda T. Anderson.

Colorado Fuel & Iron Co. v. Industrial Commission and Margarita
Reyes, et al.

Action to set aside award. Award affirmed.

Williajii Winteroth v. Industrial Commission, Western Steam
Laundry Co., et al.

Action to set aside award. Pending.

The H. ('. Lallier (Construction and Engineering Co., et al v. Tlie

Industrial Commission and Mrs. Nellie Beaman.

Action to set aside award. Award anirnied by Disirict Court.

.Judgment reversed bv Supreme Coni't DeeemlxM* 1-, 1!)32, \o.

13ir):{.

The Colorado Fuel «\: iron < o. v. I lie Industrial Comniissioii and

Frank Stasko.

Action to .set aside award. Award vacated and ca.se returned

to InduHtriai Commission '»•• t'liri )>.••• fM.diiifv.
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The Kemper, Kelly & Kitch Feeding Co., et al. v. The Industrial

Commission and H. M. LaPier.

Action to set aside award. Pending.

Joe Varra v. The Industrial Commission, National Fuel Co., et al.

Action to set aside award. Pending.

Charles J. Moynihan v. Industrial Commission and The Oliver

Power Co.

Action to set aside award. Pending.

Central Surety Co., et al. v. The Industrial Commission and Louis
Wetzig.

Action to set aside award. Award affirmed by District Court.

London Guarantee & Accident Co., et al. v. M. E. Bradley and
The Industrial Commission.

Action to set aside award. Pending.

The Liley Coal and Land Co., et al. v. The Industrial Commission
and Julius Revielle.

Action to set aside award. Award vacated and returned to

Commission for further proceedings. No appeal.

London Guarantee and Accident Co., et al. v. Clyde Sauer, et al.

Action to set aside award. Award affirmed in District Court.

The Vreeland Radio Corp., et al. v. Eunice E. Morgan, et al.

Action to set aside award. Pending.

Consolidated Coal and Coke Company, et al v. The Industrial

Commission and John Pahor.

Action to set aside award. Award vacated in District Court
and case returned to Commission for further proceedings by
stipulation.

Ernest Hall v. Eastern Colorado Oil Corp., State Land Board and
The State Compensation Fund.

Claim pending before Referee of the Industrial Commission.

The Rocky Mountain Fuel Co., et al. v. The Industrial Commis-
sion and Darvin Wilson.

Action to set aside award. Award affirmed.

William T. Knox, et al. v. The Industrial Commission, The State
Compensation Fund, et al.

Action to set aside award. Pending.

Clayton Coal Co., et al. v. The Industrial Commission and Mary
Tsikiris.

Action to set aside award. Pending.
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The Iowa Gold Mining & Milling Co., et al. v. The Industrial
Commission and Carl Holt.

Action to set aside award. Pending.

El Paso County

Potts V. Industrial Commission and J. Hilt Vittetoe, et al.

Action to vacate award. Award vacated and remanded to

Industrial Commission to find further facts. No appeal.

Larimer County

C. S. Barnett v. National Lumber & Creosoting Co., et al.

Action to vacate award. Award vacated. No appeal.

Esther A. Kyle v. The Big Horn Cattle Co., et al.

Action to set aside award. Award affirmed by District Court.

No appeal.

Las Animas County

Mike Davich, et al. v. Industrial Commission and Genoveva
Vilasquez.

Action to set aside award. Affirmed.

Joe Amato v. Mike Pilonetti.

Action to enforce award. Award paid in full.

Phillips County

Co-operative Oil Companv v. Industrial Commission and Frank X.
Meile.

Action to set aside award. Pending.

Pueblo County

J. R. Poole V. Industrial Commission and The Fidelity and Casualty

Co., et al.

Action to set aside award. Pending.

PUBLIC UTILITY CASES IN THE DISTRICT COURTS

Boulder County

No. 9176. P. U. C. V. Moiitgonu'i y.

Injunction to restrain illepral operation of motor vehicle. De-
nied. Appealed to Supreme Court (No. l.'UTS).

No. 9177. People v. J. H. Anderson.

Injunction to reHtrain iilcf^al operation of juotor vehicle.

Temporary injunction granted. Settled.
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No. 9178. S. J. Anderson v. P. U. C.

Injunction to restrain P. U. C. from enforcing Ch. 120, S. L.

1931. Denied and case dismissed.

No. 9280. Town of Erie v. P. U. C.

Action to review order of P. U. C. authorizing abandonment
of station agency at Erie. Order of P. U. C. vacated. Appealed
to the Supreme Court (Case No. 13207).

Denver Coimty

No. 88883. People v. A. T. Burbridge, et al.

Action to restrain operation of bus line. Injunction granted.

No appeal.

No. 105047. People v. M. B. Swena.

Action to enjoin illegal truck operations. Order for tem-
porary injunction entered. Case dismissed October 14, 1931.

No. 109417. People v. Clarence Wright.

Injunction to enjoin illegal truck operations. Granted.

No. 109772. Burbridge v. Public Utilities Commission.

Decree sustaining findings of Public Utilities Commission, No-
vember 17, 1930. Appealed to Supreme Court, No. 12906, where
judgment was reversed.

No. 110066. People v. Schwilke.

Injunction to restrain operation of motor vehicle without
certificate. Permanent injunction granted. Terms violated and
Schwilke found guilty of contempt and fined. Appealed to Su-
preme Court (No. 13133).

No. 111432. People v. Jack Perry.

Action to enjoin truck operations. Temporary injunction
granted. Case settled.

No. A3745. D. & R. G. Ry. Co. v. P. U. C.

Action to review decision of P. U. C. relative to rates on
livestock. Judgment for respondents. Appealed to Supreme
Court (No. 13148).

No. A4623. Schwab v. P. U. C.

Action to review order of P. U. C. restraining operation of
motor vehicle. Pending.

El Paso County
No. 19008. Weicker Transfer Co., et al. v. P. U. C.

Action to review order of P. U. C. denying carriers right to

file joint through rates. Pending.
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No. 18482. Miller v. P. U. C.

Action to review order of P. U. C. denying certificate of
public convenience and necessity. Pending.
No. 18496. Kidd, et al. v. P. U. C.

Action to review order of P. U. C. denying certificate of
public convenience and necessity. Order of P. U. C. sustained.

Huerfana County
People V. Levy.

Action to enjoin illegal trucking operations. Case dismissed.

Lake County

No. 6430. City of Leadville v. P. U. C.

Action to review order of P. U. C. authorizing increased
water rates by Leadville Water Company. Case dismissed by
stipulation.

Larimer County

No. 6585. People v. Ludlow ; People v. Kimble.

Actions to enjoin operation of motor truck without permit.

Injunction granted.

Mesa County

No. 5245. People v. Burt.

Action to enjoin alleged illegal trucking operations. Perma-
nent injunction granted. No appeal.

No. 5250. People v. Jaynes.

Action to enjoin alleged illegal trucking operations. Perma-
nent injunction granted. No appeal.

No. 5251. People v. Burdick.

Action to enjoin alleged illegal trucking operations. Perma-
nent injunction granted. No appeal.

ESCHEAT AND PROBATE CASES COUNTY COURTS

Adams County

Estate of James W. Mitchell, deceased.

Estate closed and money paid to State Treasurer.

Arapahoe County

Estate of Phil (J'Leary, deceased.

JShare of James A. O'Leary ordered paid to him.

Estate of Hans H. Hansen, deceased.

Pending^.
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Estate of Peter Franzen, deceased.

Two actions pending' in District Court of Arapahoe County.

Estate of Bernhardt Peterson, deceased.

Pending.

Archuleta County

Estate of Hans Wieck, deceased.

Pending.

Bent County

Estate of Charles Givens, deceased.

Pending.

Boulder County

Estate of Hans Nelson, deceased.

Pending.

Chaffee County

Estate of Charles Pappas, deceased.

Pending^.

Estate of John Brumley, deceased.

Pending.

Estate of Charles W. Marsh, deceased.

Pending.

Estate of Sabrina A. Newell, deceased.

Pending.

Estate of Thomas H. Thompson, deceased.

Pending.

Estate of Chas. E. Roemke, deceased.

Pending.

Clear Creek County

Estate of E. A. Erickson, deceased.

Pending.

Estate of Chas. J. Olson, deceased.

Pending.

Custer County

Estate of William Cockrane, deceased.

Estate closed and money paid to State Treasurer.

Denver County

Estate of Louis Maharas, deceased.

Estate closed and money paid to State Treasurer.
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Estate of Edward Nolan, deceased.

Petition for repayment of money paid to State Treasurer.

Granted.

Estate of Charles Otto, deceased.

Estate closed and money paid to State Treasurer.

Estate of Harry Faltrick, deceased.

Pending.

Estate of Edward Campbell, deceased.

Pending.

Estate of Arthur McVaugh, deceased.

Pending.

Estate of Thomas Short, deceased.

Pending.

Estate of William Sommers, deceased.

Pending.

Estate of Victor Andrasko, deceased.

Pending.

Estate of Charles H. Marks, deceased.

Pending.

Estate of Charles Baker, deceased.

Estate closed and money paid to State Treasurer.

Estate of Mary AVhalon, deceased.

Pending.

Estate of Olive Robson, deceased.

Pending.

E.state of Kd Sclia<'fT<'r. dcec^ased.

Estate closed and money paid to State Treasurer.

Estate of Sadie Douglas, deceased.

Pending.

Estate of Anna M. Lusl>y. deceased.

Pending.

EKtate of Nick (Jon-stantine, deceased.

Estate closed and money paid to State Treasurer.

Estate of Bridget McLean, deceased.

IVtition for ropnynn'iit of money y>Mid to Sfni. Tr. isur.T

Orantrd.
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Estate of Andy Johnson, deceased.

Estate closed and money paid to State Treasurer.

Estate of Charles McCabe, deceased.

Pending.

Estate of Carl Schoen, deceased.

Pending.

Estate of Victor Hill, deceased.

Estate closed and money paid to State Treasurer.

Estate of S. H. Larsen, deceased.

Pending.

Estate of Alexander Madison, deceased.

Pending.

Estate of Mary E. Sweeney, deceased.

Pending.

Estate of Andrew McDermatt, deceased.

Pending.

Estate of Joseph Kuseh, deceased.

Pending.

Estate of Peter Miller, deceased.

Pending.

Estate of Steve Kasmach, deceased.

Pending.

Estate of Hugh Beatty, deceased.

Estate closed and money paid to State Treasurer.

Estate of Chris S. Peterson, deceased.

Estate closed and money paid to State Treasurer.

Estate of Thomas Mudge, deceased.

Estate closed and money paid to State Treasurer.

Estate of Patrick J. Collins, deceased.

Pending.

Estate of May Chapman, deceased.

Estate closed and money paid to State Treasurer.

Estate of Mary Gross, deceased.

Pending.
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Estate of Jefferson B. Strut, deceased.

Estate closed and money paid to State Treasurer.

Estate of John M. Cassell, deceased.

Pending.

Estate of John Davis, deceased.

Pending.

Estate of William A. Faust, deceased.

Pending.

Estate of Ola Waldrum, deceased.

Pending.

Estate of Nat Emery, deceased.

Pending.

Estate of Andy Irving, deceased.

Pending.

Estate of Mary B. Rasmussen, deceased.

Pending.

Estate of Carrie Brown Nelson, deceased.

Pending.

Estate of Adam Weiss, deceased.

Pending.

Dolores County

Estate of James Best, deceased.

Pending.

Eagle County

Estate of William C. Rhinehart, deceased.

Pending.

El Paso County

Estate of Challos Gimos f Charles James) deceased.

Estate closed and money paid to State Treasurer.

Estate of Samii'l TTi.kott, deceased.

Pending.

Estate of Fred H. Day, deceased.

Ponding.

Fremont County

Estate of J. P. Torrencc, deceased.

Estate closed and money paid to State Treasurer.
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Estate of John R. Harshberger, deceased.

Estate closed and distributive share of one heir paid to State

Treasurer.

Estate of Viola Glover, deceased.

Pending.

Huerfano County

Estate of Edwin A. Lewis, deceased.

Petition for repayment of money paid to State Treasurer,

granted.

Jefferson Comity

Estate of Frank Platzer, deceased.

Pending.

Estate of Mary Herman, deceased.

Pending.

Estate of J. F. Dunn, deceased.

Pending.

Estate of Sarah Jones, deceased.

Pending.

Estate of Katie Massie, deceased.

Pending.

La Plata County

Estate of Joseph Emminger, deceased.

Determination of heirship. Not an escheat.

Estate of Fred A. Disbrow, deceased.

Estate closed and money paid to State Treasurer.

Larimer County

Estate of Joseph J. Scanlon, deceased.

Determination of heirship. Not an escheat.

Estate of Charles Luft, deceased.

Determination of heirship. Heirs determined.

Las Animas County

Estate of Hugo Borath, deceased.

Pending.

Estate of Angelo Graziano, deceased.

Petition for repayment of money paid to State Treasurer.

Granted.
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Mesa County

Estate of John Earl, deceased.

Estate closed and money paid to State Treasurer.

Estate of Frank O'Neil, deceased.

Pending.

Montrose County

Estate of Almira Young, deceased.

Estate closed and money paid to State Treasurer.

Estate of Michael Donlen, deceased.

Pending.

Morgan County

Estate of James O'Hara, deceased.

Pending.

Estate of Michael Donlan, deceased.

Estate closed and money paid to State Treasurer.

Ouray County

Estate of Lewis Blanchard, deceased.

Pending.

Estate of Thomas Mudge, deceased.

Pending.

Otero County

Estate of John W. Miller, deceased.

Pending.

Estate of Julia A. Best, deceased.

Petition for payment of money paid to State Treasurer.

Granted.

Park County

Estate of Anton Edwards, deceased.

Ponding.

Pueblo County

Estate of Harry L. Darr. deceased.

Pending.

E.state of Lena Smith, deceased.

Pending.

Estate of Ida A. Nikirk. deccawd.

Estate closed and money paid to State Treasurer.
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Estate of John Mihelich, deceased.

Estate closed and money paid to State Treasurer.

Estate of Agnes M. Hicks, deceased.

Pending.

Rio Grande County

Estate of William Chives, deceased.

Pending.

Routt County

Estate of John Kephart, deceased.

Pending.

Saguache County

Estate of Henry Lacey, deceased.

Estate closed and money paid to State Treasurer.

San Juan County

Estate of Robert Williamson, deceased.

Pending.

San Miguel County

Estate of Chas. Ross, deceased.

Pending.

Teller County

Estate of Edwark Kendall, deceased.

Pending.

Washington County

Estate of Eugene Purdy, deceased.

Pending.

Weld County

Estate of Gus W. Haagenson, deceased.

Petition for repayment of money paid to State Treasurer.

Granted.

Estate of W. W. Hill, deceased.

Petition for repayment of money paid to State Treasurer.

Granted.

Estate of John Zurick, deceased.

Pending.
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CASES IN COUNTY COURTS

Denver County-

Estate of Rachael M. Schleier.

Will contest involving bequest for public use. Will admitted
to probate. Appealed to Supreme Court (No. 13000).

Park County

No. 942. Miller and Miller v. Desserick, Water Commissioner,

Suit to restrain enforcement of water decrees. Order for tem-
porary injunction vacated May 27, 1931.

Rio Grande County

In the Matter of the Estate of William McManis, deceased.

Demurrer on behalf of Soldiers' and Sailors' Home, to the peti-

tion of Fanny McManis to set aside order of final settlement and
distribution, overruled. Respondents elected to stand on demurrer
and case appealed to Supreme Court (No. 13180).

CASES BEFORE THE STATE PUBLIC UTILITIES
COMMISSION

No. 1633. In the Matter of the Application of The Continental

Oil Company, et al. to construct a track across the highway in

Adams County. Case dismissed.

No. 1774. In the Matter of the Application of the People ex rel.

State Highway Department for the abolition of a grade crossing

in Adams County. Denied.

No. 1788. In the Matter of the Application of the State Highway
Department and the County of Routt for the opening of a public

highway over track of tho 1). & S. L. Ry. in Routt County.
Granted.

No. 1856. In tho Matter of the Application of tho State Highway
Department, et al. for change in location of public highway grade

crossing over the track of the 1). & R. G. Ry. Co. Granted.

No. 1862. In tho Mattor of tho Application of The Continental

Oil Company, et al. for a\ithority to construct a track across the

highway in Adams County. Granted.

CASES BEFORE THE STATE CIVIL SERVICE COMMISSION

In re: Chartrrs iLMinst F. Eugene Crawford, Warden of the State

Penitentiary.

Crawford ordered removed.

People ex rel. J. N. Wicks v. Cochrane.

Charges against mombor of classified civil serv? •> '''^^^•^ dia-

missed.
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RECAPITULATION

In the United States Supreme Court—Cases disposed of, 4; cases

pending, 3 ; total, 7.

In the Court of Appeals of The District of Columbia—Cases dis-

posed of, 1 ; cases pending, 0; total, 1.

In the United States District Courts—Cases disposed of, 7; cases

pending, 1 ; total, 8.

In the Interstate Commerce Commission—Cases disposed of, 2;

cases pending, 6 ; total, 8.

In the Colorado Supreme Court (Civil)—Cases disposed of, 27;
cases pending, 21 ; total, 48.

In the Colorado Supreme Court (Criminal)—Cases disposed of, 32;
cases pending, 14; total, 46.

In the Colorado Supreme Court (Disbarment)—Cases disposed of,

4 ; cases pending, ; total, 4.

In the Colorado Supreme Court (Contempt)—Cases disposed of,

3 ; cases pending, ; total, 3.

In the Colorado Supreme Court (Workmen's Compensation)

—

Cases disposed of, 24 ; cases pending, ; total, 24.

In the Colorado District Courts (Civil)—Cases disposed of, 99;
cases pending, 57 ; total, 156.

In the Colorado District Courts (Workmen's Compensation)—
Cases disposed of, 59 ; cases pending, 20 ; total, 79.

In the Colorado District Courts (Public Utilities Cases)—Cases
disposed of, 18 ; cases pending, 3 ; total, 21.

In the County Courts (Escheat and Probate)—Cases disposed of,

33 ; cases pending, 75 ; total, 108.

In the County Courts (Misc.)—Cases disposed of, 3; cases pend-
ing, ; total, 3.

Before the Colorado Public Utilities Commission—Cases disposed
of, 5 ; cases pending, ; total, 5.

Before the Colorado Civil Service Commission—Cases disposed of,

2 ; cases pending, ; total, 2.

Total number of cases disposed of 323

Total number of cases pending 200

Total number of cases handled during the biennial period 523

Requisition matters for the Governor 137

Extradition matters for the Governor 272

Extradition hearinsrs before the Governor 55





SCHEDULE III

OPINIONS AND SYLLABI OF
OPINIONS

RENDERED DURING THE BIENNIAL PERIOD

1931-1932

Note : These syllabi and opinions are reported in the chrono-

logical order of the dates on which the opinions were rendered.

A copy of each opinion is on file under a number corresponding

with that of the syllabus.
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Opinions and Syllabi of Opinions

1 SCHOOLS
To Inez Johnson Lewis, Jan. 29, 1931.

A teacher Avho holds a third o^rade certificate, which is re-

newed for another j^ear, may take an examination for a second
grade.

A teacher who holds a second grade certificate, renewed for

two years, may take an examination for a first grade certificate.

The statute (Ch. 165, 8. L. 1923) makes no requirement as to

college credits.

2 GENERAL ASSEMBLY
To William D. MacGinnis, Feb. 2, 1931.

The Speaker of the House of Representatives has no author-

ity to employ a House Parliamentarian, and the Auditor of State

should not issue a warrant covering the salary for such employee.

3 ALCOHOL
To German E. Ellsworth, February 4, 1931.

Persons, firms and corporations holding permits from the United States
Government for the manufacture of alcohol for industrial and scien-

tific purposes within the State of Colorado arei conducting a lawful
enterprise and are not operating' in violation of any exisitng laws of
our State or of Article XXII of our Ccnstitution.

February 4, 1931.

Mr. German E. Ellsworth,

Supervisor of Permits,

Bureau of Industrial Alcohol,

Denver, Colorado.

Dear Sir:

In response to your letter of inquiry of January 27, 1931, and
other letters addressed to the Attorney General of this State, re-

questing an opinion as to whether or not the manufacture and
sale of alcohol in the State of Colorado is lawful, please be ad-

vised as follows

:

Article XXII of our Constitution provides:

"From and after the first (1st) day of January,
1916, no person, association or corporation shall, within

this state, manufacture for sale or gift any intoxicating

liquors; and no person, association or corporation shall

import into this state any intoxicating liquors for sale or

gift ; and no person, association or corporation shall,

within this state, sell or keep for sale any intoxicating
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licjuors or oft'er any intoxicatiii"^ liquors for sale, barter

or trade
;
provided, however, that the handlinj^ of intoxi-

eatin«: liquors for medicinal or sacramental purposes
may be provided for by statute."

The legislature, pursuant to said constitutional amendment,
passed certain lepfislation providinc: for the enforcement of said

amendment. (Chap. oT, Compiled Laws of 1921.) Section 29 of

said Chapter defines intoxicating liquors as follows :

''This act shall be construed liberally to include

within its i)r()visions intoxicating liquors of every kind
and character, which noAV are in use or which in the

future may come into use as a beverage, no matter by
what name they may be known or called, and no matter
how small the percentage of alcohol thej^ may contain,

and no matter what other ingredients may be in them."

It will be noted that this section defines intoxicating liquor

as a beverage, implying thereby a liquid containing alcohol in-

tended for human consumption. The article prohibited is intoxi-

cating liquor and not alcohol. The purpose of the law is to

prohibit the use of li(iuor containing alcohol as a beverage and to

regulate the same as used for medicinal and sacramental pur-

poses. The constitutional amendment and the statutes, above re-

ferred to, are wholly silent regarding alcohol as used in the arts

;

or, as may be stated in another way, as used for industrial and
scientific purposes.

For the first time the state legislature in 1917 (Chap. 83,

C. li. 1921) passed an act to regulate the purchase and sale of

alcohol, recognizing thereby that the manufacture and sale of

alcohol as such had not been prohibited by Article XXII of our
constitution. This act does not purport to deal with the ananufac-
ture of alcohol within the state, but does provide for the import-

ing and handling of the same for other purposes than human
consumption. The evident purpose of such letrislation is to make
more certain the enforcement of the state prohibition amendment
and to prevent alcohol intended for use in the arts from being im-

properly diverted for the purj)ose of human consumption.

All alcohol in (Tolora-do. therefore, whether manufactured
within the state or iin|)ort(M!. nuist be bon^jrht and sold under this

law and cannot be dispensed as intoxicating liquor upon doctors*

prescript ions, as provided in said Chapter 57.

The courts likewise have recognized the ditTerence between
alcoiiol as contained in intoxicating liquors and as used in the

arts. (Quoting lilavk on IntoxUatnuj lAtjuors, it is s^iid :

"The dinienlty of tlu' question lirs in the fact that

alcohol, while certainly intoxicating, is very rarely used

as H beverage, but is adapted to many medicinal uses. It
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is clear that no proof need be required of its intoxicating

character. But the circumstances of the particular sale,

the manner and purpose of it, and the characters of

seller and purchaser, should be mainly consulted in de-

termining whether it coanes within the law. If a saloon-

keeper sells alcohol to an intoxicated person, in order

that the latter may drink it, it is evident that the law is

violated. But if a druggist, not authorized to sell liquor,

sells alcohol to a surgeon, to be used by the latter in

preserving anatomical specimens, it is equally clear that

there is no infraction of the law.''

In the case of Selzman v. United States, 268 U. S. 466, 468,

the late Chief Justice Taft made the following comment

:

''The power of the Federal Government, granted by
the Eighteenth Amendment, to enforce the prohibition

of the manufacture, sale and transportation of intoxicat-

ing liquor carries with it power to enact any legislative

measures reasonably adapted to promote the purpose.
The denaturing in order to render the making and sale

of industrial alcohol compatible with the enforcement of

prohibition of alcohol for beverage purposes is not al-

ways effective. The ignorance of some, the craving and
the hardihood of others, and the fraud and cupidity of

still others, often tend to defeat its object. It helps the

.main purpose of the amendment, therefore, to hedge
about the making and disposition of the denatured arti-

cle every reasonable precaution and penaltj^ to prevent
the proper industrial use of it from being perverted to

drinking it."

The Eighteenth Amendment of the Federal Constitution was
there under consideration, but in our opinion these remarks of

the late Chief Justice Taft are just as applicable to Article XXTI
of our State Constitution.

It may be contended that the state legislature intended to

prevent the manufacture of alcohol for all purposes when it en-

acted the still law (Chap. 80, S. L. 1925). That law, however,
makes the possession of a still unlawful only when used or de-

signed or intended for the manufacture of intoxicating liquors.

Our Supreme Court, when passing upon this act, in the case of

Gavin v. People, 79 Colo. 190, had this to say

:

'*It is claimed that the so-called Still Act (S. L. 1925,

c. 80) is unconstitutional. We have held otherwise.

Roark v. People, 79 Colo. 181, 244 Pac. 909, decided at

the present term. It is claimed that since the act pun-
ished for the possession of a still 'used, designed, or in-

tended for the manufacture of intoxicating liquor,' it
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subjects one in possession of it to punishment without
intent, since the manufacture of it designed it and the

possessor may be holding it for a lawful purpose. When
that (juestion arises we will decide it. In the present

case the still was used and intended to make whisky."

It may be further contended that our Supreme Court has

placed a different interpretation upon our intoxicating lirpior

amendment to the constitution and the laws enacted to enforce

the same when it rendered its decision upon the question as to

whether or not Jamaica ginger was an intoxicating liquor. In the

case of McLeam. v. People, 66 Colo. 486, the court on page 488
said

:

''The evidence shows that Jamaica ginger was fre-

(luently purchased by divers persons from defendant's
store to be used as a beverage; that it was so used, and
that it would and did produce intoxication."

Under the facts in that particular case, the Supreme Court
held that Jamaica ginger was an intoxicating liquor. It can

hardly be said that that case went so far as to hold that all manu-
factured products containing alcohol are intoxicating liquors.

That case, as well as a number of other cases of like nature, must
be interpreted in the light of the evidence produced. We there-

fore must be of the opinion that the courts have not yet inter-

preted, or attempted to in^erjiret, the state constitutional amend-
ment as prohibiting tlie manufacture, sale or gift of all alcohol

for all purposes, regardless of the uses to which it is intended or

applied.

In reaching our conclu.sions in this matter, we are not un-

mindful of the recent decision rendered by the Honorable J. Fos-

ter Symes, Judge of the District Court of the United States for

the District of C(>lorado in the ca.se of The Colonial Drug and
Sales Compdnj/, plaintiff. '•. Tin Wrsft rn J^nuhirts Company, de-

fendant.

We have examined tlie cojnplaint in that case, the court's

decision and the remarks made from the bench by the court at

the conclusion of the argument upon tlie demurrer. We do not

purport to say whether or not the decision is right or wrong in

that case. We do say, however, that the court in that decision

did not distinguish between alcohol as used in intoxicating liq-

uors and intended for human consumption and alcohol as used

in the arts or for industrial or scientific purposes.

We agree with the Honorable Judge J. Foster Symes to the

extent that intoxicating li(|Uors cannot he manufactured in the

State of Colorado or any other product containing alcohol in-

tended and \\Hv(\ for human consumption.

Mad our legislature heretofore outlined a detailed method
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for the manufacture of alcohol as used in the arts in this state, it

would have made the situation much easier to solve. Neverthe-
less, in our opinion, it is not necessary that the legislature cover
this field of legislation to permit the manufacture of alcohol for

industrial and scientific purposes in this state; in other words,
alcohol never having been prohibited as such, it may be manu-
factured, sold and disposed of subject to existing legislation in-

tended to control the same and adopted for the purpose of en-

forcing the intoxicating liquor laws. Such alcohol, however, must
be dispensed pursuant to Chapter 83, C. L. 1921, authorizing li-

censed wholesade dealers to handle the same.

Plants now manufacturing alcohol in this state are under
federal regulation and very little opportunity exists whereby the

manufactured product may be diverted to an unlawful purpose,
and so far as we are advised none has been so diverted to an
unlawful use.

We are also mindful of the fact that we must not only look
to the letter of the law but also the spirit of the law, and thus
we are confronted with the situation of not only interpreting the
law most liberally to prohibit the use of alcohol for unlawful
purposes but also giving to such laws a like interpretation to pro-

tect the lawful and legitimate uses of the same.

We come, therefore, to the following conclusions

:

(1) That Article XXII of the Constitution of the State of

Colorado does not prohibit, or attempt to prohibit, the manufac-
ture or sale of alcohol for use in the arts;

(2) That the legislature, in its discretion, may, from time to

time, pass such legislation as it may see fit regarding alcohol as

used in the arts to make more certain the enforcement of the

prohibition of intoxicating liquors for beverage purposes ; and,

(3) That the legislature recognizes the fact that alcohol as

used in the arts as distinguished from alcohol in intoxicating

liquors is a legitimate article of trade.

We therefore are of the opinion that persons, firms and cor-

porations holding permits from the United States Government for

the manufacture of alcohol for industrial and scientific purposes
within the State of Colorado are conducting a lawful enterprise

and are not operating in violation of any existing laws of our
state or of Article XXII of our Constitution.

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

4 PUBLIC FUNDS
To C. S. Ickes, Feb. 11, 1931.

Collateral securities delivered to a county treasurer by a bank
to secure the deposits of public moneys in such bank, should be held
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in escrow by a national bank or by a trust company organized and
doing business under the laws of the state. The county treasurer

has no right to accept and hold such securities personally. (Chap.

83, S. L. 1927.)

5 PAUPERS
To Commission for Blind, Feb. 19, 1931.

Both the state and county may recover from the estate of a

deceased pauper who has been given relief, providing the property
constituting the estate was acquired before application for relief

was made.

6 PURE FOOD LABELS

To Simeon H. Loeb, Feb. 27, 1931.

Food products containing glucose or corn sugar must be put
on the market in packages w^th a label showing the presence

thereof. Any rules of the Pure Food Commissioner to the con-

trary would be ineffective. (Sec. 956, C. L. 1921.)

7 INCOME TAX LAW
To Hon. Rudolph Johnson, March 2, 1931.

Discussion of proposed ineomo tax law.

8 AGRICULTURAL COLLEGE
To Paul P. Newlon, March 3, 1931.

Non-resident students who have joined the State National

Guard, and who give their residence as Fort Collins, still continue

to be non-resident students so far as tuition fees to the State

Ajrricultural College are concerned.

9 SCHOOLS
To J. II. Wilson, March 8, 1931.

Tlic public school income fund must be apportioned among
the several counties of the state in proportion to the school popu-
lation. (Sec. 8280, C. L. 1921.)

All persons between the ages of six and twenty-one years,

committed to tlie State Home for Mental Defectives, are still

resi(b*nts of, and entitled to enumeration in the school census of

the counties from whicli tlicy werr cominittcd.

10 TAXATION

To Colora<lo Tax Coiiiiiiission, March I^ 1931.

A mutual water company which owns artesian wells and sup-

plies water to coiisunH'rs for <lomestie i)urpos«'s, is a publie utility

and not exrnipt from taxation. (Sec. 3, Art. X, Colo. Const.: Sec.

6372, C. L. 1921.)
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11 BUDGET COMMISSIONER

To J. A. Bixby, March 10, 1931.

Under Sec. 308, C. L. 1921, the Governor, acting through the

Budget and Efficiency Commissioner, is authorized to call for

monthly trial balance statements from all state institutions and
departments.

12 MILITARY DEPARTMENT

To Col. Paul P. Newlon, March 21, 1931.

Under Militia Bureau Circular No. 7, April 9, 1930, officers'

armory drill pay checks may not be held for property shortage

which occurred before the payroll was made up, and on which
such checks were based.

13 PENITENTIARY

To Bishop Irving P. Johnson, March 21, 3931.

The Colorado Board of Corrections has no authority to enter

into contracts to use convict labor for private work upon farm
lands.

14 DISTRICT ATTORNEYS

To Carlton T. Sills, March 21, 1931.

There is no law, either constitutional or statutory, prohibit-

ing a person from holding the offices of county attorney and
deputy district attorney at the same time; but the district at-

torney has the authority to call for the resignation of such

deputy if he so desires.

15 WORKMEN'S COMPENSATION

To Industrial Commission, April 1, 1931.

Under Section 50 of the Workmen's Compensation Act (Sec.

4424, C. L. 1921), a farmer who enters into a contract for the

threshing of his own grain upon his own farm, with threshing

machine operators who travel from farm to farm, is not liable

for injuries. (Citing Ind. Com., et al. v. Shadowen, 68 Colo. 69;

Hoshiko V. Ind. Com., et al. 83 Colo. 556.)

16 ELECTIONS

To Charles L. Harrington, April 2, 1931.

Article XIV, Section 12 of the State Constitution, prescribes

the term for which municipal officers may be elected. City alder-

men are municipal officers and cannot be elected for a term ex-

ceeding two years. (Citing Walsh v. People, 72 Colo. 406, 409.)
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17 COUNTY OFFICERS

To Claude H. R^es, April 4, 1931.

Under Section 30 of Article V of the State Constitution,

when a county is re-classified and placed in a lower class, the

salaries of the county officers during their present terms cannot

be reduced. (Citing Henderson v. County of Boulder, 51 Colo.

366.)

18 BANKS AND BANKING

To Grant McFerson, April 4, 1931.

A partnership deposit in an insolvent bank cannot be set off against the

indebtedness of one of the individual partners.

April 4, 1931.

Hon. Grant McFerson,
State Bank Commissioner,

State Office Building,

Denver, Colorado.

Dear Mr. McFerson:

Sometime ago you discussed with me the question as to

whether or not in liquidating the affairs of an insolvent bank,

you would be justified in allowing a partnership deposit in the

bank to bo set off against indebtedness of one of the individual

partners to the bank, or whether a partnership deposit could be

set off against an indebtedness owed the bank by another co-

partnership where the respective co-partnerships involved had a

common member. Section 2734, Compiled Laws, 1921, which is

Section 70 of the Banking Act, reads as follows:

"Deposits of all persons indebted to any bank in the

possession of the state bank commissioner, whether such

indebtedness is due or to become duo, shall be by him
applied on account of such indebtedness."

It will be noted that this section does not settle the question

of the right to set off a joint demand against a several diMuand,

or of th(! right to set off one joint demand against anotlior joint

domand where such demands are not mutual.

The general principle is that demands cannot hv set otf

against each other unless they are mutual.

In Fralick vs. Cocur d'Alene Bank & Trust Company, 35
Idaho 749, 208 Pac. 835, 27 A. L. R. 110, the court held that in

liquidating an insolvent bank a partnership deposit could not be

set off against the indebtedness of one of the eo-partn»'rs to the

bank. Tm iluit ca.se as r.-iw.rt.,] in ^7 A T T? nn.r.. i< npp^'nded
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an exhaustive note reviewing many court decisions upon this g^en-

eral subject. It there appears that the rule is universally recog-

nized that in actions at law demands, in order to be set off against

each other, must be mutual. Some courts have held that where
there are special equities existing, set offs may be allowed where
the demands are not mutual. Thus there is a line of Pennsyl-

vania decisions, and some cases decided by other courts, to the

effect that a partnership demand may be set off against an indi-

vidual demand where the other member or members of the part-

nership assent thereto. However, the reasoning of those cases is

by no means satisfactory.

Without discussing this matter in detail, I have come to the

conclusion that the safest course for you to pursue would be to

deny the set off in the particular case in question and let the

matter be determined by the courts.

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

By CHARLES ROACH,
Deputy Attorney General.

19 SCHOOLS

To K. W. Geddes, April 8, 1931.

When the school census of a first class district falls below

1000, the district automatically becomes a second class district.

20 FOOD INSPECTION

To W. R. Freeman, April 9, 1931.

The State Dairy Commissioner may regulate advertisements
and the sale of bakery goods containing products, the name of
which might mislead the public.

21 CONVICTS

To F. E. Crawford, April 9, 1931.

Good time allowances under Sec. 757 of C. L. 1921 as amend-
ed by Ch. 69 of the 1931 S. L., does not revert back prior to the

passage of the act.

22 INCOME TAX LAW
To Rudolph Johnson, April 9, 1931.

The legislature has power to enact an income tax law providing uniform
rates of taxation as to all individuals and corporations; also an
income tax law providing uniform rates for corporations and a
graduated scale of rates for individuals.
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April 9, 1931.

Hon. Rudolph Johnson,
Hon. Moses E. Smith,

House Chamber,
Capitol Building,

Denver, Colorado.

Gentlemen

:

In your letter of the 7th inst. yon ask the opinion of this de-

])Hrtment upon the following: questions:

** First. Has the leofislature authoritj' to adopt a net

income tax in uniform or graduated rate or both?' That
is, can the legislature adopt a uniform rate on all incomes,

or a uniform rate on the net income of corporations, and
a graduated rate on the net income of individuals?

''Second. Has the legislature authority to use the

proceeds from an income tax for state, county, school,

road and municipal purposes?

''Third. Has the legislature authority to provide

reasonable exem]itions from a state income tax, like living

expenses of $1()()0.0() for a single person, $2000.00 for a

married couple and $400.00 for each child?"

You will, of course, understand that no opinion of this office

upon the above questions -would be final or binding upon anyone,

hut that such questions would have to be determined by the courts,

in the event an income tax law were adopted and the (juestions

raised. You will further realize that this office has not had time

to thoroughly brief these questions and therefore our answers

thereto are based u])on such hurried investigation as Ave have been

able to make.

Answering >()ur tirst question, we advisr you that in our

< I)inion the CJencral Assembly has jiower to eiuu't an income tax

law providing uniform rates of taxation as to all individuals and
corporations. We are further of the opinion that an income tax

law providing uniform rates for corporations and a graduated
scale of rates for individuals would be upheld by our courts. We
find that tin* courts of several states, whose constitutions contain a

unif(>rmity clause similar to our Section •) of Article X. have nev-

ertheless ruie(| th?it their legislatures ma> adopt income tax laws

with a graduated scale of rates. These decisions are based largely

upon the proposition that the uniformity clause applies only to aii

vftlonm taxation of property and that income taxes are in the

nature of excise taxes rather than property taxes. The Supreme
Court of the T'nited States, however, has held that an income tax

Ik a "direct tax" on property and it is possible that our Su|>r(Mne

Court would take the same view, altliouph we are incline*! to the
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opinion, as above stated, that it would follow the state decisions

above mentioned.

Answering" the second question above quoted, we advise you
that our Supreme Court has held that our constitutional provision

(Section 7 of Article X) prohibiting* the General Assembly from
levying taxes for certain local purposes has reference only to prop-

erty taxes and does not apply to excise taxes. Since, as above

stated, our courts would probably hold that an income tax is an
excise tax rather than a property tax, it would follow that our

courts would also hold that the proceeds of such a tax might be

used for local purposes.

Answering your third question above quoted, we advise you
that while Sections 3, 4, and 5 of Article X of our Constitution

enumerate certain exemptions from taxation and Section 6 of the

same article declares that all other exemptions shall be void, we
are of the opinion that said Section 6 only prohibits exemptions

from ad valorem taxation of propertj^ and since, as above pointed

out. our courts would probably hold that an income tax is an excise

tax rather than a property tax, they would also probably hold that

any reasonable exemption from such an excise tax might be allowed.

It hardly need be said that it is highly desirable that a consti-

tutional amendment be adopted definitely settling all of the above

questions, and also clearly authorizing the exemption of intangible

personal property from ad valorem taxation or providing for its

taxation at a lower rate than that applicable to other forms of

property.

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

By CHARLES ROACH,
Deputy Attorney General.

23 INSURANCE DIVmENDS

To Jackson Cochrane, April 16, 1931.

Dividends paid to policyholders in mutual insurance com-
panies are not deductible from the gross premiums before the

imposition of the tax imposed bj^ Sec. 16, Ch. 99, S. L. 1913.

(Citing Cochrane vs. National Life Insurance Co., 77 Colo. 243.)

24 PUBLIC OFFICERS

To Governor Adams, May 1, 1931.

The position of Lieutenant Governor, which is a public office, and the
position of Secretary to the Governor, which is not a public office,

but an employment, are not incompatible, and may be held by the
same person at the same time.
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May 1, 1931.

Hon. William H. Adams,
Governor of Colorado,

Capitol Building,

• Denver, Colorado.

Dear Governor

:

You have requested my opinion upon the question as to

whether or not the Lieutenant Governor of this State, during his

incumbency in such office, can lawfully hold the position of Private

Secretary to the Governor.
In Section 1 of Article IV of the State Constitution the Lieu-

tenant Governor is named as one of the executive officers of the

state government. Section 13 of the same article provides, in sub-

stance, that in the event of the death, resignation or disability of

the Governor, the powers of his office shall devolve upon the Lieu-

tenant Governor. Section 8 of Article V of the Constitution pro-

vides that

:

'*Xo senator or representative shall, during the time

for which he shall have been elected be appointed to any
civil office under this state; * * *."

Section 30 of the same article, as amended in 1882, fixed the

salary of the Governor at $5,000.00 per year and allowed him *'the

further sum of fifteen hundred dollars for the payment of a pri-

vate secretary." The Constitution, as originally adopted, con-

tained no mention of the position of private secretary. In 1928,

said Section 30 was again amended and as so amended provides,

inter alia, as follows

:

"The salaries of the Governor, the Governor's Secre-

tary, and the Judges of the Supreme and District Courts
of the State shall be fixed by legislative enactment; * * *."

(S. L. 1927, page 758.)

.^oc'fion 44, page 236, Compiled Laws, 1921, provides that:

'The governor shall keep his office at the seat of gov-

ernment, in whieli shall be transacted the business of the

oxccutivc ; and he shall keep a secretary at said office dur-

ing his absence."

The rule is well settled that two public positions may be held

by the same person at the same time if they are not incompatible

in fact or in law. Pul)lic positions are incompatible in law when
some eonstitutional or statutory provision declares that the same
cannot bo held by one person at the same time, or when the duties

of the two positions are such that it would be inconsistent for one
j>erKon to occupy tliem botli as, for instance, where the incumbent
of one position is vested by law witli direction or supervision over
the eondnet of fhr incumbent of the other.
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The above constitutional and statutory provisions are the only

ones having any bearing upon this question and it readily appears
that none of them raise a legal incompatibility between these two
positions. Section 30 of Article V has no application because the

Lieutenant Governor is not a senator or a representative but, on
the contrarj^, is declared by Section 1 of Article IV to be a member
of the executive department of the state government. Moreover,

the position of Private Secretary to the Governor is not an office

at all, but an employment. Courts have many times had under
consideration the distinction between a public office and a public

employment. The usual indicia of a public office are

:

(a) That the position is created by statute or by the Consti-

tution
;

(b) That the duties of the position are defined by statutory

or constitutional law and include the exercise of a part of the sov-

ereign power of government

;

(c) That the tenure of office is fixed by law

;

(d) That an oath of office is required ; and,

(e) That an official bond is required.

Applying these tests to the position of Private Secretary to

the Governor, we find that these characteristics of a public office

are wholly absent, except that the position is named in the Consti-

tution. So we are clearly of the opinion that the position in ques-

tion is not a public office, and even though it were, the Lieutenant

Governor would not be ineligible to hold it because of any prohibi-

tion contained in our Constitution or statutes.

Neither are the two positions in question incompatible in fact.

Offices are incompatible in fact where because of their respective

duties it would be physically impossible for the same person to

perform the duties of both positions. It might be said that these

two positions would be incompatible during a session of the Gen-
eral Assembly because then the Lieutenant Governor would be

quite fully occupied with the duties of that office and probably
could not adequately perform the duties of private secretary also,

but after the adjournment of the General Assembly the Lieutenant
Governor has no duties as such to perform that would render him
incapable of performing the duties of Private Secretary to the

Governor.

For all of the above reasons and others which might be elab-

orated upon, I am clearly of the opinion that there is no legal

objection whatsoever to the Lieutenant Governor holding the posi-

t ion of Private Secretary to the Governor.

Permit me to add that, in my opinion, there would not be the

slightest impropriety in the Lieutenant Governor continuing to

draw the salary of such office should he accept the position of

Private Secretary and receive the compensation allowed by law
for that position. This follows from the conclusion already stated
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that tiio lw(> j)()sitif>iis are not incompatible in fact or in law and
where two public positions may lawfully and properly be held by
the same individual, it would follow as a necessary corollary that

the salary of each could properly be received by the incumbent of

both.

Respectfully yours.

CLARENCE L. IRELAND,
Attorney General.

25 PROBATE FEES

To Clarence M. Smith, May 1, 1931.

Under Oh. 80, S. L. 1929, as amended by Ch. 79, S. L. 1931,

docket fees, when paid, are a credit on all other fees provided in

said act, except in first class counties, in wdiich case they are

added to all the other fees required thereby.

26 INSURANCE

To Jackson Cochrane, May 7, 1931.

Under Sec. 2,100, C. L. 1921, a company which writes insur-

ance afirainst damaf^e by fire, liorhtninir, tornado, earthquake,

hail, etc., mentioned in the first para<ri*aph thereof, cannot write

plate^lass insurance except as it is incidental to the insurance

upon buildinj?s agjainst loss or damajje arising from the con-

tingencies mentioned in said paraofraph one.

27 SCHOOLS

To True Wilson, May 8, 1931.

A .school board in a third class district cannot dispose of a

.school house without a vote of the electors of the district. (Sec.

8333, C. L. 1921.) It is not necessary that sucli sale be specified

in the notice of election.

28 SCHOOLS

To Inez Johnson Lewis, May 9, 1931.

Vacancies in a union hi^rli school committee, arising; throuph

the expiration of the terms of office of existing members of such

committee, should be filled in the same manner as the orij?inal

appointments were made, namely, at a joint meeting? of the mem-
bers of the respective local boards, whereat a majority of the

members of each board are present, and which meeting shall

have been eall<?d by the county superintemlent upon the request

of the .secretaries of at least two of tlie local <listricts embraced

in the new hif^h school district.
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29 PROBATE FEES
To John II. Simpson, JVEay 11, 1931.

Under Ch. 80, S. L. 1929, testamentary trustees are not re-

quired to pay a new docket fee.

30 MILITARY DEPARTMENT
To Governor Adams, May 11, 1931.

The designation of emplcyees by the Adjutant General is subject to the
approval of the Military Board and the Governor, and once they
are employed, they may be discharged only upon the approval of
the Military Board and the Governor.

May 11, 1931.

Hon. William H. Adams,
Governor of the State of Colorado,
Capitol Building,

Denver, Colorado.

My dear Governor

:

We have your letter of the 4th inst. asking our opinion "as
to the proper procedure in ordering the discharge of employees
under the existing National Guard regulations."

Section 203. Compiled Laws, 1921, provides:

''The adjutant general of the stat€ of Colorado is

hereby authorized to employ clerks and such other force

as may be required for the adjutant general's office and
other departments, and armories of the national guard of

Colorado, who shall be members of the national guard

;

the commanding officer of each department to make the

recommendation for his respective department
;
provided,

that the pay of such clerks and other force shall be deter-

mined and fixed by the military board.
'

'

The word "employ" as used in this section is used in a re-

stricted sense because there is a condition of recommendation and
the fixing of the pay by the military board which is analogous to

the provision of law that "the Governor shall appoint by and with
the consent of the senate." Tn other words, the Adjutant General
under the foregoing section is authorized to engage clerks and such
other force upon the recommendation of a department commander
and the determination and fixing of the pay by the military board.

Hence such employment is a joint act.

The right to employ carries with it the right to discharge, and
since the right to employ, as defined in the statute, is restricted, it

would likewise folloAv that before any emploj^ee engaged in the

military department could be discharged, the consent of the mili-

tary board must be secured.

The employment of all officers, as clerks or such other force
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in the national gruarcl, is determined by Section 1S4, C. L. 1921,

which ]irovide.s that

:

"The compcnsatian of all officers when on duty by
order of the governor shall be the same pay and allowance

as is paid to officers of like crrade in the re^^ular army of

the United States, includin*r lonjyevity pay for federal and
national p:uard service, except commutation of heat, light

and quarters. Provided, heat, lijrht ;md qnnrtors will bp

furnished when on field duty."

Several sections of the Constitution and laws of Colorado have
a bearing: upon the question submitted.

The bill of ri«:hts. Article II, Section 22, provides:

"That the military shall always be in strict .subordi-

nation to the civil power; * * *."

The Governor is the executive head of both the military and
civil ])ower of the State. The Governor shall be commander-in-
chief of the military forces of the State. (Article IV, Section 5,

Constitution.)

The Supreme Court in the case of People, upon the relation of

Boatnqht, r.<f. NewJon, 77 Colo. 516, quoting? from pajre 524, holds

that: "There is no such office or position" as "civil adjutant gen-

eral." That wherever a state adjutant general who has complied
with federal regulations is denominated, it means "a military adju-

tant general."

The Governor shall appoint all general, tield and staff officers

and commis.sion them. (Article XVII. Section 3, Constitution.")

Section 182, C. L. 1921, provides:

"That the governor shall be eonnnander-in-chief of

the organized militia (»xcept when calh^l into the .service

of the I'nited States, at)4j he shall appoint the adjutant

(/emraJ who shall he chief of staff : i)rovided that the adju-

tant general shall have served as a field or line officer in

the United States army or national irunrd and attained the

rank of major."

Section 183 also provides:

"The adjutant general an<l all general, fii'ld and staff

officers shall be appointed by the governor. The adjutant

jfeneral and all officers shall b»* appointed as provided for

in national guard regulations."

Section 2()4 further provides:

*'The state military board shall consist of the gover

nor. the adjutant general, the quartermaster, the ju<lge

advoi-atc and the senior line officer on the aetiv»' list pres
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ent for duty. It shall prescribe such reflations not in-

consistent with law as will increase the discipline and
efficiency of the national guard. These regulations as

prepared by the military board and approved by the gov-

ernor shall be published in orders, and the governw nmy,
whenever in his judgment it is necessary, order said hoard
to revise and amend said regulations and to consider all

other matters concerning the national guard. ^^

Section 207 provides

:

**That the national gnard of the state shall be gov-

erned by the military law of the state, the orders' of the

governor, and by the laws, regulations and customs gov-

erning the United States army. '

^

From an analysis of the foregoing sections it appears that the

Governor is the commander-in-chief of the military of the State;

that he appoints the Adjutant General and that the Adjutant Gen-
eral is the chief of staff; that the Governor has the right under
Section 204 to order the military board to revise or amend the

regulations, and if he so desired he might under such an order

provide regulations which would further restrict the statutory

right of the Adjutant General to ''employ" and engage clerks as

provided in Section 203.

The Adjutant General, being chief of the staff, is subject to

the orders of the Governor at all times. Section 199 provides

:

''The adjutant general shall distribute all orders

from the comm;ander-in-chief ; he shall he the organ of all

communications from the national guard to the comman^
der-in-chief; and shall attend him whenever ordered in

the performance of duty; he shall ohey and issue such
orders as the commander-in-chief shall give in relation to

aJl military matters, * * *."

Hence, the Adjutant General acts as an arm of the Governor
in military matters and he must ohey such orders as the Governor
issues in relation to military affairs. This a wise provision of law.

Otherwise, if the Adjutant General were permitted to have a free

hand in the employment of clerks and other forces, without legal

restraint, he could disobey the orders of the Governor under any
and all circumstances, contrary to the law and the orderly admin-
istration of the various military departments.

It is therefore the opinion of this office, although the Adjutant
General has the right upon the recommendation of the commanding
officer of each department to designate those who shall be em-
ployed in his office and in the various military departments and
armories, that such designation is subject to the approval of the

military board and the Governor as commander in-cliief ; that em-
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ployees once engaged and employed, as above outlined, may be

discharged only upon approval of the military board and the Gov-
ernor.

Very truly yours,

C LAREXCE L. IRELAND,
Attorney General.

By GEORGE A. CROWDER,
Assistant Attorney General.

31 CITIES AND TOWNS
To J. H. Galbreath, May 12, 1931.

The right of a town to limit speed, within its corporate limits,

of vehicles traversing streets which are a part of the state high-

way system, is a police power given to towns by statute, which is

not abrogated by the fact that the streets in question become a

part of the state highway system. (Ch. 173, p. 2291, C. 1.. 1921,

Sec. 15, par. 7.)

32 HIGHWAYS
To Claude Semones, May 13, 1931.

Colorado has no statute prohibiting the driving of stock upon
public highways. Section 316Q, C. L. 1921, provides that where
stock is running at large upon a fenced public highway, a per-

son is not liable in damages for injury to such stock unless the
damage was wilfully inflicted.

33 ALCOHOL
To Chas. M. Armstrong, May 13, 1931.

Before a wholesale dealer in this State would be entitled to a license
from the State to purchase and sell alcohol as a wholesale dealer,
he must first comply with Title III of the National Prohibition
Act, and the Regulations of the Commissioner of Industrial Alcohcl
pursuant thereto, and qualify himself as a manufacturer or
wholesale druKRist.

May 13, IJWl.

lion. Chas. M. Armstrong,
Secretary of State,

Denver, Colorado.

Dear Sir

:

ThJH JR to acknowledge your letter reipiesting an opinion from

this office on the enclosed letter of Mr. (lerman K. Ellsworth, Su-

pervisor of Permits, Federal llureau of Alcohol, dated April 7,

1931. in rejTJird to the issuanci' of a state alcohol license to the

Colonial Drug an<l Sales Comf)any.

We AH.Hiime from Mr. Kllswortirn letter that the Colonial Drug
and Sales Company cannot (pialify as a wholes^ile druggist, as

defined bv Section ir>01 (e), Kegulations 2. relating to intoxicating

J
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liquors and alcohol, issued by the United States Treasury Depart-

ment, effective April 1, 1931, for the reason that the Colonial Drug
and Sales Company does not carry a stock of representative phar-

maceuticals and such other articles and materials in such assort-

ments and quantities as will enable it regularly to supply from
stock, from day to day, the usual and immediate medical require-

ments of retail druggists, etc.

In answering Mr. Ellsworth's letter, it is necessary to refer to

the history of the respective acts of the United States and of the

State of Colorado concerning alcohol. The State of Colorado pro-

hibited the use of intoxicating liquors for beverage purposes prior

to the passage of the Eighteenth Amendment of our United States

Constitution. Our Colorado Legislature likewise passed an Act
regulating the purchase and sale of alcohol in 1917, which also was
prior to the passage of the Eighteenth Amendment.

By the enactment of the Eighteenth Amendment, the several

states delegated to the United States the right to prohibit, regu-

late and control the manufacture, sale or gift of intoxicating

liquors.

The Congress, in order to prohibit the manufacture and sale

of intoxicating liquor for beverage purposes deemed it necessary

to regulate the manufacture, sale and use of alcohol. The United
States Supreme Court has sustained such legislation.

"The power of the Federal Government, granted by
the Eighteenth Amendment, to enforce the prohibition of

the manufacture, sale and transportation of intoxicating

liquor carries with it power to enact any legislative meas-
ures reasonably adapted to promote the purpose. The
denaturing in order to render the making and sale of in-

dustrial alcohol compatible with the enforcement of pro-

hibition of alcohol for beverage purposes is not always
effective. The ignorance of some, the craving and the

hardihood of others, and the fraud and cupidity of still

others, often tend to defeat its object. It helps the main
purpose of the Amendment, therefore, to hedge about the

making and disposition of the denatured article every rea-

sonable precaution and penalty to prevent the proper
industrial use of it from being perverted to drinking it.

'

'

Selzmcm v. United States, 268 U. S. 466, 468.

Title III of the National Prohibition Act deals with Industrial

Alcohol. Section 13 of said Title III gives to the Commissioner of

Industrial Alcohol the powers from time to time to promulgate and
issue regulations respecting the establishment, bonding and opera-

tion of industrial alcohol plants, denaturing plants, and bonded
warehouses and for the distribution, sale, export, and use of alco-

hol which may be necessary, advisable or proper, to secure the
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revenue, to prevent diversion of the alcohol to illegal uses, and to

place the non-beverage alcohol industry and other industries using
such alcohol as a chemical raw material or for other lawful pur-
poses upon the highest possible plane of scientific and commercial
efficiency consistent with the interests of the Government, and
which will insure an ample supply of such alcohol and promote its

use in scientific research and the development of other lawful

products.

Pursuant to said authority the Commissioner of Industrial

Alcohol has promulgated certain regulations pursuant to Title III,

and are, as far as pertinent here, as follows

:

Section 10 (e) page 3, Reg. 2.

'* 'Alcohol' means that substance known as ethyl

alcohol, hydrated oxide of ethyl, or spirit of wine, from
whatever source or process produced, having a proof of

160 degrees or more, and does not include the substances

commonly known as whisky, brandy, rum, or gin."

Section 1301, page 112, Reg. 2.

'*Alcohol—Wholesale aivd retail dealers in—Alcohol,

as defined in section 10 (e), maj^ be sold in wholesale

quantities, by nianufacturers and wholesale druggists (as

defined in sections 1501 (a) and 1501 (e), and at retail

by retail druggists (See Art. XVI), under proper basic

permits, and pursuant to permits to purchase when and
as required by these regulations.'*

Section 1501 (a), page 127, Reg. 2.

" *Manufacturer' moans a person who produces liquor

in this country, or who has so produced liquor to which
he has title or which remains in bond, or another who
succeeds to, purcliases, or acquires the business of such

person, and shall include the proprietor of a concentra-

tion warehouse having the privilege of selling under these

regulations."

Section 1501 (e), page 128, Reg. 2.

*' ^WholfsaJf drvqqi.^t' means a person who is engaged
in the business of selling at wholesale a representative

assortment of pharmaceutieals and other articles and
materials such as drugs, oils, chemicals, proprietary med-
icines, and druggists' sundries, and who carries a stock of

representative pharmaceuticals and such other articles

and materials in such assortments and quantities as will

enable him regularly to supply from stock, from day to

day, the usual and immediate medical requirements of

retail druggists, pharmacists, physicians, hospitals, and
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dispensaries, and who is duly qualified under the laws of

the State in which he does business to carry on such
business.

'

'

Since the Prohibition Commissioner pursuant to an Act of

Congress has seen fit to regulate the sale at wholesale of alcohol to

manufacturers and wholesale druggists, defined as above set forth,

it then becomes necessary to interpret the State law providing for

the sale and purchase of alcohol in conformity with such national

legislation and regulations.

The 1917 Alcohol Act of the State of Colorado regarding the

purchase and sale of alcohol does not purport to define wholesale

dealers. Since, however, the Commissioner of Industrial Alcohol,

pursuant to an Act of Congress, has limited the wholesaling of

alcohol to manufacturers and wholesale druggists, as defined by
regulations, as above set forth, it then becomes necessary to ascer-

tain whether or not there is any conflict between the national laws

and the State laws, and in my opinion there is such a conflict, and
the State law must give way to the Federal law in such conflict

pursuant to the following authorities

:

' * The only question is whether the state law is appro-

priate legislation and such legislation must be consistent

with prohibition, not hostile to it, must help not hinder,

support not defeat, promote prohibition and not thwart it.

License and local option laws or at all events the license

features of such laws are inappropriate as they are incon-

sistent with prohibition. On the other hand, prohibitory

laws while differing from one another in definitions, pro-

cedure, and in penalties are appropriate. In case of ir-

reconcilable conflict between state and federal statutes

pending final decision by the Supreme Court of the United
States, state courts must treat the Federal statutes as

supreme. '

'

486 Blakemore on Prohibition, Third Edition 1927, p. 24.

^^ State and Federal Legislation on Same Subject.—In

construing the statute of a state, the courts, in determin-

ing the intention of the legislature in enacting the statute,

are in many cases to consider the acts of Congress upon
the same and kindred subjects. The acts of Congress, when
within the scope of powers delegated by the states to the

federal government, are the statute law and the higher

statute law of the several states, and are enforced by their

courts, in matters of which they have jurisdiction, as fully

as their own statutes, without being specifically pleaded or

proved. Where two governments like those of the United
States and one of the states exercise their authority within
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the same territory and over the same citizens, the legisla-

tion of that which as to certain subjects is subordinate

should be construed with reference to the powers and au-

thority of the superior government, and not be deemed as

invading them, unless such construction is absolutely de-

manded."

20 R. C. L. (Statutes), Section 278, p. 1053.
< < * *

Although in a measure independent, the I'nited

States is not as to one of the states a foreign nation, and
the state courts are required to give to the statutes of the

United States the same recognition, force, and effect ac-

corded the laws of the states
; '

'

36 Cyc. (States), p. 831-832.

''Effect of Federal Amendment and Legislation upon
Preexisting Statutes. The provisions of the state liquor

laws, which are not inconsistent with the Eighteenth
Amendment or the National Prohibition Act, but which
tend fairl}' to the enforcement of such amendment, are not
repealed or superseded by such amendment or act, but
remain unimpaired and may be enforced by the state

courts, for such provisions, if they would constitute ap-

propriate legislation for the enforcement of such amend-
ment, if enacted after its adoption, are not less appropri-

ate because in existence at the time of its adoption. On
the other hand, all the provisions of state liquor laws
which sancticm what the Eighteenth Amendment prohibits

or whicli are repugnant to, or in conflict with, the National
Prohibition Act, are superseded or repealed."

33 C. J. Intox. Liquor, Sec. 31.

It therefore follows that a wholesale dealer in alcohol in this

state must first comply with Title III of the National Prohibition

Act and l^"gulations of the Commissioner of Industrial Alcohol

pursuant tlicrcto and (jualify himself as a manufacturer or whole-

sale druggist before he would be entitled to a license from the State

of Colorado to purchase and sell alcohol as a wholesale dealer, pur-

suant to Chapter I of the 1917 Session Laws of the State of Colo-

rado relating to the purchase and sale of alcohol.

As heretofore stated, the Colonial Drug and Sales Company
is not so qualified a-s .such manufacturer or wholesale druggist and
therefore is not entitled to a license? from the State of Colorado.

I am advised that a license has been is.sued to the Colonial

Drug and Sales Company for the year, beginning May 1, 1931,

by the Secretary of Statr and that ;i licinsr li.is lt.'.?i issu.-d to said

Company for several years past.
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Such license so issued, however, is a nullity and void for any
purpose and the Secretary of State should notify the Colonial Drug
and Sales Company that said license has been revoked. In my
opinion it is not necessary to take any particular action to cause

said license to be returned, but the Supervisor of Permits at Den-
ver, Colorado, Mr. German E. Ellsworth, should be notified and
requested to ignore the license so issued for the year beginning

May 1, 1931.

Respectfully submitted,

CLARENCE L. IRELAND,
Attorney General.

34 WATER COMMISSIONER

To Ray Boston, May 13, 1931.

A water commissioner may dismiss a deputy, holding the

position under a provisional appointment without having taken

the Civil Service Examination, subject to the approval of the

Civil Service Commission, and without the consent or approval
of the Board of County Commissioners of the county w^here such

deputy is employed. (Ch. 334, S. L. 1923; Civil Service Commis-
sion V. Cummings, 83 Colo. 379.)

35 INSURANCE
To Jackson Cochrane, May 14, 1931.

No mutual company organized under the provisions of Ch.

42, C. L. 1921, shall be licensed to do business until it has applica-

tions for, or in force, insurance upon not less than two hundred
separate risks with not less than twenty policies to at least twenty
members upon the same kind of insurance.

36 INTOXICATING LKJUOR
To Charles M. Armstrong, May 14, 1931.

Under Sec. 3715, C. L. 1921, providing for use of intoxicat-

ing liquors for medicinal and sacramental uses, a permit is not
only necessary to purchase, but also to use such intoxicating

liquor for church purposes; and even if the applicant does not
wish to purchase during the year, he must secure a permit for

the use of such liquor required in the religious services of the
church, and continued use without such permit is in violation of

the law.

37 CORPORATION LAW
To Chas. M. Armstrong, May 15, 1931.

On or before May 1, 1931, the Secretary of State should col-

lect a penalty of 10% for the first six months or fractional part
thereof, from every corporation which has failed to pay the
tax provided for by Sec. 7270, C. L. 1921. After the expiration
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of the first six months, Sec. 26 of Ch. 70, S. L. 1931, becomes
effective.

38 OLEOMARGARINE
To Governor Adams, May 15, 1931.

Sec. 2jof H. B. 10, being Sec. 2 of Ch. 127, S. L. 1931, violates Sections
3 and 6 of Art. X of the State Constitution. Other sections of the
act are constitutional.

The legislature cannot destroy one industry for the purpose of protecting
another.

May 15, 1931.

Hon. William H. Adams,
Governor of Colorado,

Capitol Building,

Denver, Colorado.

My Dear Governor :

Pursuant to your request for an opinion as to the constitu-

tionality of House Bill No. 10, adopted by the last General As-

sembly, please be advised as follows:

The Attorney General is of the opinion that in matters of this

kind he would not be warranted and justified in rendering an opin-

ion to the effect that an act was unconstitutional unless he was
convinced beyond all reasonable doubt of its unconstitutionality. In

cases of doubt, however, the final responsibility of passing upon
the constitutionalitv of a statute rests upon the courts. See:

6 R. C. L. 71;
2 R. C. L. Supp. 15;
4 R. C. L. Supp. 377

;

5 R. C. L. Supp. 317.

I have given considerable study to said House Bill No. 10,

and particularly to Section 2 thereof, which reads as follows:

** Section 2. There is hereby imi)0sed an excise tax

of fifteen (15) cents per pound on all oleomargarine sold,

offered for sale or exchanged in the State of Colorado,

except oleomargarine that contains forty-five per cent or

moi'e of animal fats, with a two i>er cent tolerance, not in-

cluding fish oils or fish fats. Such excise tax shall be pay-

able by all manufacturers or wholesale dealers of or in

oleomargarine .sold, offered for sale or exchanged in the

State of Colorado, and shall be evidenced by stamps
secured from the State Dairy Commissioner and aflixed to

each case at the rate of fifteen (15) cents per pound for

rach pound contaiiu'd therein. In the event the tax above

provided for is not paid by the wholesaler or jobber as

shall be evidenced by the affixing of n stamp under the

provisions of this Act, then it sliall be the duty of the

retailer sellinf? oleomargarine to stamp each pound pack-
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age with stamp obtained under the provisions of the Act
and afiixed to the package.**

It will be noted that Section 2 provides for an excise tax of

fifteen cents per pound on all oleomargarine, except oleomargarine

which contains fortj^-five per cent or more of animal fats, with a

two per cent tolerance, not including fish oils or fish fats.

The courts have uniformly held that the legislature has a right

to classify subjects within its jurisdiction for the purpose of mak-
ing laws relating to taxation for public purposes; that right to

classify, however, can only be exercised in subordination to cer-

tain constitutional restrictions. The legislature cannot, by arbi-

trary discrimination, subject certain property to taxation and
exempt other property of the same kind and class and similarly

situated from an equal burden. There must be a substantial differ-

ence and a distinction that is just and reasonable.

Article X, Section 3, of the Constitution of the State of Colo-

rado, provides, in part, as follows

:

''Uniform taxation—Individual exemption. All taxes

shall be uniform upon the same class of subjects within

the territorial limits of the authority lev3nng the tax,

and shall be levied and collected under general laws, which
shall prescribe such regulations as shall secure a just valu-

ation for taxation of all property, real and personal

;

* * * "

Article X, Section 6, of the Constitution, provides

:

"All laws exempting from taxation, property other

than that hereinbefore mentioned shall be void.
'

'

The question therefore is, whether or not Section 2 of House
Bill No. 10 is in violation of either Section 3 or Section 6 of Article

X of the Constitution of the State of Colorado above quoted;
whether or not it is a uniform tax as required in Section 3, Article

X, and whether or not it is an improper or void exemption in

violation of Section 6, Article X, of said constitution.

To determine the answers to these questions, it is necessary

to examine the bill as a whole and to ascertain therefrom whether
or not such classification as therein made is a reasonable classifica-

tion, a just discrimination and not an arbitrary one. Nothing can

be said in the bill as a whole giving any substantial reason for

the classification made in Section 2. Not only does Section 2 place

a tax upon oleomargarine made from vegetable fats without any
reason therefor, but the classification is still more arbitrary in that

it taxes certain oleomargarine containing animal fats of a certain

percentage and exempts other oleomargarine containing animal fats

of a larger percentage without giving any substantial reason there-

for. One cannot gather from the bill, or otherwise, that said bill
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is enacted to prevent any fraud, or to protect public health, public
morals, public safety or to promote public welfare.

Courts taJvo judicial notice of the fact that oleomargarine is

a healthful and nutritious food. 15 R. C. L. 1130; 3 R. C. L. 8upp.
540; Jelke Co. v. J. Q. Emery, State Dairy and Food Commis-
sioner, 214 N. W. 369.

In the case of Jelke Co. v. State Dairy and Food Commis-
sioner, supra, the court there held that the legislature cannot for

the purpose of protecting the dairy industry against competition
prohibit the manufacture or sale of oleomargarine. That question

is only indirectly involved in this bill and can only be considered
upon the basis that the tax imposed upon certain oleomargarine is

so high that it prohibits the manufacture of the same. But in that

case the court also held

:

^'When the principal purpose of a statute is to ad-
vantage one class of citizens to the disadvantage of others,

courts will look behind even the declared intent of the

legislature, and relieve citizens against oppressive acts,

where the primary purpose is not the protection of the

public health, safety, and morals."

The statute there under consideration, however, was one pro-

hibiting the manufacture of oleomargarine and not the taxation,

and is onlj- incidentally involved in this case.

Regarding the question of uniform taxation, whether or not
the tax attempted to be imposed is an excise or revenue tax is im-

material, under the following authorities:

''The provision requiring taxation to be equal and
uniform is in such jurisdiction as apply it to excises at all

construed as meaning, with reference to excises, that the

burden im])os(Hl shall fall alike on all persons who are in

substantiallv the same situation (29 La. Ann. 283, 29 Am.
Rep. 328 ; 17 S. D. 486, 97 N. W. 463, 2 Ann. Cas. 321 and
note.), a rule generally recognized even in the absence of

an express constitutional requirement of uniformity."

26 K. C. L., Sec. 226, page 256.

**The courts have not hesitated to strike down, as un-

constitutional, excises purporting to establish a classifica-

tion of subjects of taxation but which are really intended

to drive out of business jicrsons trading in a legitimate

way but in such a manner as to out.strip their comi)etitor8.

or whicli are intended to favor a ])articular class in the

conmiunitv. Simrall v. Covington, !)() Kv. 444, 14 S. W.
369, 29 \. S. H. 785, 9 L. U. A. 556."

26 li. C. I J.. Sec. 229, page 2(>0.

In this connection I also desire to call vour attention to the
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case of Commonwealth v. Alden Coal Co., 96 Atl. 247 (Pa. Act
of 1915). This case considered an act of the assembly of the State

of Pennsylvania which imposed a tax upon anthracite coal and
placed no tax upon bituminous coal. The Pennsylvania constitu-

tion contains the same language as used in Section 3, Article X, of

our Constitution and was under consideration in that case. Said

section reads:

'*A11 taxes shall be uniform upon the same class of

subjects within the territory limits of the authority levy-

ing the tax."

The court held that act unconstitutional in the following

language

:

''The right of the Legislature to classify subjects

within its jurisdiction for the purpose of enacting laws

is unquestioned; so, too, is its right to determine what
things shall be subject to tax for public purposes; but in

both instances the right can be exercised only in subordi-

nation to certain constitutional restrictions. The Legisla-

ture may no longer by arbitrary discrimination subject

certain property to taxation, and exempt other property
of the same kind and class and similarly situated from
an equal burden. It may discriminate between two of a

class in this respect by method of classification, but it can
do this only when a substantial difference exists operat-

ing to make the distinction just and reasonable, and the

legislation based thereon agreeable to something more than
legislative notion of expediency. It must rest on a differ-

ence which bears a natural, reasonable, and just relation

to the act in regard to which the classification is proposed

;

or, as stated by Mr. Justice Brewer in Gulf, Colo. & Santa
Fe Ry. Co. v. Ellis, 165 U. S. 150, 17 Sup. Ct. 235, 41
L. Ed. 666, and quoted approvingly by Sterrett, C. J., in

Juniata Limestone Col. Ltd. v. Faglev, 187 Pa. 193, 197,

50 Atl. 977 (42 L. R. A. 442, 67 Am. St. Rep. 579)

:

'' 'It must appear not only that a classification has
been made, but also that it is one based upon some rea-

sonable grounds—some difference which bears a just and
proper relation to the attempted classification—and is

not a mere arbitrary selection.

'

"* * * When upon judicial revision it clearly ap-

pears that the classification adopted rests upon no sub-

stantial difference in the subject, that, whatever the dif-

ference, it bears no correspondence to the end and object

of the act, the right and duty of the court to assert and
maintain the supremacy of the Constitution, even though
it means the defeat of the legislation, is too apparent to

invite argument."
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It is also a fundamental rule that the legislature is without

power to destroy one industry for the purpose of protecting an-

other. Bacon v. Walker, 204 U. S. 311, 51 L. Ed. 499; Weaver v.

Palmer Bros. Co., 270 U. S. 402, 70 L. Ed. 654; Schollenberger v.

Pennsylvania, 171 U. S. 1, 43 L. Ed. 49; Genessee Valley Milk
Products Co. V. J. H. Jones Corp., 128 N. Y. Supp. 191.

COLORADO DECISIONS

The sections of our constitution hereinabove referred to have

been interpreted in the following cases

:

In Smith v. Farr, 46 Colo. 365, Judge Gabbert, in passing

upon the validity of an itinerant vendors act, stated as follows:

"The act exempts from its operation commercial

travelers or agents selling to merchants in the usual course

of business. This is a discrimination without any reason.

An itinerant vendor, as defined by this act, may, with-

out license, travel from place to place, carrying with him
manufactured articles to sell to merchants, while another

carrying the same article and traveling in the same way,
is inhibited from disposing of his wares to the consumer
direct unless he has paid a license fee for the privilege of

making such disposition of his property in that way. A
burden is imposed upon one itinerant vendor from which
another is exempt. We can see no reason why one selling

to the merchant may do so without paying a license fee

while another, who sells the same article to a farmer, must
pay that fee. In short, under the statute, one may enjoy a
right which is denied another within the same jurisdiction

in like circumstances. Commonwealth v. Snyder, 38 Atl.

356."

and also we quote:

"So that while it is the province of the general as-

sembly to determine in what instance the police powers of

the state may be exercised, it is the province of the courts

to determine whether or not an act based upon the as-

sumption of such power is valid. In order to sustain

legishition as a police measure, it must appear, as a gen-

eral rule, that it tends in a measure to protect the public

from some manifest evil. State v. Ashbrookc, 55 S. W.
627. (^la.ssification adopted for legislative regulation, as

held bv the supreme eourt of the Tnited States, in Gulf.

Colo. & S. F. Ry. Co. v. Ellis, 165 U. S. 150, 'must al-

ways rest upon some difTerenee which bears a reasonable

and just relation to the act in respect to which the classi-

fication is i)roposed and can never be made arbitrarily and
without any such basis.* Seaboard Airline Ry. Co. v.
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Simon, 47 Southern 1001 ; Connolly v. Union Sewer Pipe

Co., supra."

And also in Leonard v. Reed, 46 Colo. 307, Mr. Justice Gab-
bert, in a case involving the same act, said

:

"Tested by our constitution and the principles de-

ducible therefrom, we find the law wanting in validity.

It imposes a tax upon goods and merchandise brought into

any county subsequent to the first day of May in any
year for temporary lodgment and sale, and by necessary

implication, relieves goods of a similar character brought
into the same county at the same time from the burden
of such tax if they be not placed upon the market. This

discrimination robs the law of the indispensable requisite

that taxes shall be uniform upon property within the

jurisdiction of the body imposing them. If a certain char-

acter of property brought into a county for a particular

purpose after the first day of May in any one year may
be subjected to a tax, then all other property within the

same jurisdiction of a similar character must be subjected

to the same tax in order to satisfy the provision of our
constitution on the subject of uniformity of taxation

—

Graham v. Commrs. of Chautauqua Co., 31 Kan. 473

:

County Commrs. V. Wilson, supra."

In Commissioners v. Owen, et al., 7 Colo. 467, at pages 468
and 469, it is said

:

*'It is contended, and the county court held, that the

last clause of the foregoing statute is void, because it is

in violation of sections 3 and 6 of art. X of the state con-

stitution. The former section of this instrument provides

that: 'All taxes shall be uniform upoii the same class of

subjects within the territorial limits of the authority levv-

ing the tax,' * * *."

"The latter declares that 'all laws exempting from
taxation property other than that hereinbefore mentioned,
shall be void.

'

"But realty and personalty within the corporate

limits of a city or town are as much a part of the taxable

property of the county as are farms and chattels outside

such corporate limits. There seems to be no escape from
the conclusion that a legislative declaration entirely ex-

empting the former from payment of the tax in question

is in conflict with the constitutional inhibition, and, there-

fore, void."

We also quote from the ease of Ames v. People, 26 Colo. 83,
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at page 107, which is applicable to the subject herein discussed,

as follows:

"To this we reply that the proviso of section 3 and
sections 4 and 5 relate entirely to the exemption, partial

or entire, of certain kinds of property from taxation; and
it is inexact to say that exempting property from taxation

is dividing it into classes for taxation. But it is clear that

there is no attempt in this section to classify property for

taxation. Certain exemptions, it is true, are therein pro-

vided for, but the only limitation contained in either sec-

tion upon the method of taxing property that is subject to

taxation at all is with respect to ditches, etc., when used in

a certain way. In all other particulars, both with respect

to the method of taxation and the classification of property

for taxation, there is no restriction. So long as the dis-

crimination is based upon the nature of use of property,

justifying it, there is nothing to forbid the legislative

classification for taxation of all species of property, except

ditches, etc., mentioned in the section, or to prevent the

fixing of the valuation of the different classes by different

methods.
"The uniformity and equality enjoined by the con-

stitution require only that the same means and methods
be applied impartially to all the constituents of each class,

so that it operates equally and uniformly upon all per-

sons and corporations in similar circumstances. Ken-
tucky R. R. Tax Cases, supra ; People v. Henderson, 12

Colo. 369."

We particularly direct your attention to the case of Carbon
County Sheep and Cattle Co. v. County Commissioners of I^outt

County, 60 Colo. 224. In that case, a Wyoming corporation brought

an action in the District (.'ourt of Routt County against the Coun-
ty Commissioners to recover taxes paid under protest, under the

provisions of Section vi(^()>^. Revised Statutes of 190S, and Section

5763, Revis<'d Statutes of 1908, the latter being part of the Session

Laws of 1902, page 150. The section in question is as follows:

"When any livestock is driven into a county for the

purpose of grazing therein, at any time in any year, it

shall be liable to be a.s.s<'ss<'d for all tiixes leviable in that

county for that year, the sami* as if it h««l been in the

county at tin- time of the annual Hs.sessment, and it shall

be lawful for tlie county assessor in each county of tlie

state of Colorado, to lutsess cattle, sheep and horses, as of

any date such a.s8e.ssor may desire, providing tliat the same
shall be assesse<l bk of some day between the first day of

January and the thirty-first day of December in each

year."
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This provision imposes a tax on livestock driven into a county
for grazing purposes, except when such livestock consists of cattle,

sheep or horses, which are declared taxable without reference to

the purpose for which brought in and by necessary implication

relieves from taxation for the current year all livestock, with the

exception noted, brought into a county for other than grazing pur-

poses, as well as all other personal property brought in, when not

taxable as personal property therein on April 1st, under Section

5608, Revised Statutes of 1908. The court quoted with approval

the case of County Commissioners vs. Wilson, 15 Colo. 90, as

follows

:

''A statute which thus discriminates is clearly obnox-

ious to Section 3, Article X, of the Constitution, requiring

uniformity in taxation, which implies equality in the

burden of taxation."

And again on page 227

:

''When, as in this case, it is by its terms applicable

to one class only of personal property brought into the

state between those dates, and exonerates all other per-

sonal property brought into the state from the burden of

taxation, the discrimination is so obvious that its uncon-
stitutionality is at once apparent."

and cites the case of Leonard v. Reed, 46 Colo. 307, continuing as

follows

:

''Tested by our constitution and the principles de-

ducible therefrom, we find that the law wanting in va-

lidity. It imposes a tax upon goods and merchandise
brought into any countj^ subsequent to the first day of

May in any year for temporary lodgment and sale, and
by necessary implication, relieves goods of a similar char-

acter brought into the same county at the same time from
the burden of such tax if they be not placed upon the
market. This discrimination robs the law of the indispen-
sable requisite that taxes shall be uniform upon property
within the jurisdiction of the body imposing them. If a

certain character of property brought into a county for

a particular purpose after the first day of May in any
one 3'ear may be subjected to a tax, then all other prop-
erty within the same jurisdiction of a similar character
must be subjected to the same tax in order to satisfy the

provision of our constitution on the subject of uniformity
of taxation. Graham v. Commrs. of Chautauqua Co., 31

Kan. 473, 2 Pac. 549."

The most significant part of the opinion, however, as applied

to this statute, occurs beginning on page 229, whereat the court

says:
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"It is contended that the provision specifies a class,

migratory livestock, and that the law is reasonable and

not arbitrary respecting that class, and should stand. The
contention is manifestly opposed to the conclusions

reached in County Commissioners v. Wilson, supra, and

Leonard v. Reed, supra, to the effect that any classifica-

tion such as suggested by counsel is calculated to produce

inequality and injustice. Furthermore, in the present case,

if it were iiec^ssary to so limit the question, the provisio7i

of the statute does vot treat all livestock alike, certain

kinds of livestock only are made U<ihle under it, and this

discriinination alon^ is suficient to nullify the provision.

Moreover, the statute discriminates between livestock

brought into the state for gracing purposes annd that

brought in for other p^trposes, except as to cattle, sheep

and horses.

"No case is cited from this jurisdiction, or from any
other having like constitutional and statutory provisions,

nor has any plausible argument been offered, which chal-

lenges the soundness of the principles declared in the au-

thorities above quoted, upon which this decision is based.''

Applying the law in these decisions, and particularly the Colo-

rado decisions, to House Bill No. 10 here under consideration, I am
of the opinion that Section 2 of said oleomargarine bill is without

question unconstitutional, and that it clearly violates Sections 3

and 6 of Article X of our Constitution.

I am further of the opinion that all other portions and sec-

tions of said bill are constitutional. Section 9 provides:

"If any section, subsection, paragraph, clause or

phrase of this Act is held unconstitutional, the validity

of the balance of this Act shall not be affected or im

paired thereby/*

Should the bill become a law, the remainder of the bill, in my
opinion, would be upheld by the courts. The only question then

remaining is, Whether the license fees provided for in Sn-tion 3

of sfiid bill are sufficient to carry out the purposes of the act other

than Section 2. That question, however, in the opinion of the At-

torney rieneral, is not serious and does not concern the constitu-

tionality of the act.

Rospoct fully yours,

CI.AIJKNCK L. IKKL.SM).
Attornev (Seneral.
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39 BUILDING AND LOAN ASSOCIATIONS

To Governor Adams, May 19, 1931.

S. B. 240, being Ch. 58, S. L. 1981, Avould probably be held

constitutional by the Supreme Court.

The Supreme Court Avill not condemn an act of the General

Assembly as unconstitutional, unless it is convinced beyond all

reasonable doubt that Ihe act is subject to such an infirmity.

(Milheim v. Moffat Tuiuiel Improvement District, 72 Colo. 268.)

The Governor and Attorney General, as administrative of-

ficers, are justified in indulging in at least as strong a presump-
tion as the Supreme Court, in behalf of an act of the legislative

branch of the state government.

When the legislative journals are silent as to the form in

which a bill was introduced, it must be presumed that the funda-
mental law on the subject of the passage of bills was in all re-

spects followed. (Andrews v. People, 33 Colo. 193.)

All matters germane to the general subject of a bill are

properlv included therein. (Golden Canal Co. v. Bright, 8 Colo.

144.)

Statutes regulating building and loan associations have al-

ways been sustained as an exercise of the police power of the

state and one of their obvious purposes is the protection of the

small investor from fraud or imposition. (9 C. J., page 923,

Sec. 8; Union Savings and Investment Co. v. District Court, 44
Utah 397 ; State ex rel. v. Massillon Savings and Loan Co., 110
0. St. 320.)

The title of a bill may be so amended as to conform to the

purposes of the bill as extended by amendments. (In re Amend-
ments of Legislative Bills, 19 Colo. 356.)

Where no constitutional requirement is omitted, clerical

errors in the passage of a bill, are rarely allowed to defeat it.

(The Mechanics B. & L. Association v. Coffman, 110 Ark. 269.)

Opinion by Mr. Charles Roach, Deputy Attorney General.

40 CITIES AND TOWNS
To Governor Adams, May 20, 1931.

S. B. 56, being Ch. 168, S. L. 1931, is constitutional. The
only objection Avhich might be urged against the bill is that the

power given by said act to city councils to dispose of public

property, might be abused. (Sec. 8988, C. L. 1921.)

41 CODE OF CIVIL PROCEDURE
To Governor Adams, May 20, 1931.

The amendment of the Code of Civil Procedure effected by
S. B. 571 is designed to enable state courts to take advantage
of Sec. 266 of the Federal Judicial Code and thereby acquire
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jurisdiction to decide in the first instance questions concerning
the constitutionality of state laws. Ts undoubtedly constitutional.

42 COLLECTION AGENCIES
To Governor Adams, May 20, 1931.

Senate Bill No. 579, beinnr Ch. 62, S. L. 1931, relatinjr to

collection a<rencies, is desiji^ned merely to clarity the Act of 1927
on that subject, and to recjuire such agencies to give an annual
rather than an indeterminate bond. The bill is undoubtedly con-

stitutional.

43 COUNTY HIGH SCHOOL DISTRICTS

To Governor Adams, May 21, 1931.

S. B. 489, which makes it the duty of the district court to

determine whether or not a high school district should be dis-

solved, and to determine the whole question as to whether the

people of the county ought to have or can afford to support a

county high school, is probably unconstitutional. (Citing Art.

Ill, and Sections 2 and 15 of Art. IX of our State Constitution;

Sections 8397 and 8422, C. L. 1921 ; Vol. 12 C. J., pages 810, 873-

874, and 878-879 ; and Tvson v. Washington County, 12 L. R. A.
(N. S.) 350-351.)

44 PROBATE FEES
To Ab. 11. Romans, May 21, 1931.

Under Ch. 79, S. I.. 1931, and Ch. 80, S. L. 1929, the docket
fees re(|uired at the time of filing the first papers are intended
to take tlie place and be in lieu of the fees of county judges as

set forth in Sec. 7886, C. L. 1921. Tlie same rule should apply
to this docket fee that now applies to the lump sum docket fee

in the district courts.

45 EMBALMING EXAMINERS
To State Board of. May 21, 1931.

Analysis of powers of the ]>oar(l of Embaliuing Examiners
ijiidrr Chapter 95, Sections 4790-4801, inclusive Compiled Laws
of Colorado, 1921.

46 NATIONAL GUARD
To (iovernor Adams, May 22, 1931.

Discussion of the con.stitutioiuility of II. B. 349, relating to

the i.ssuaiKM» of lionds to build armories. (Sections 362-370, C.

L. 1921; Sec. 3, Art. XT. and Sciv 1, Art. X\U, Colo. Const.)

47 GAME AND FISH

To ('. K. lingie, May 22, 1931.

The act of 1899, as interpreted by our courts (Hornbeek v.
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White, 20 Colo. App. 13; People v. Williams, 61 Colo. 11), vests

the ownership of game in the state as proprietor. Therefore, per-

sons hunting black and brown boar must liave a big game license.

(Sec. 1538, C. L. 1921.)

48 STATE LANDS
To John R. Seaman, May 27, 1931.

Purchase certificates of ex-service men for the purchase of

state lands do not represent any assessable equities in said land,

unless payment has been made thereon. (Sections 1178, 1202,

1207 and 1208, C. L. 1921.)

49 BUILDING AND LOAN COMMISSIONER
To W. D. MacGinnis, May 28, 1931.

The effect of S. B. 240, which is Ch. 58, S. L. 1931, is to

abolish the position of Deputy Building and Loan Inspector, with
the result that the salary of the present deputy can be paid

only up to and including the 25th of May.

50 HAIL INSURANCE
To T. P. Detamore, May 28, 1931.

Moneys in the hail insurance fund may not be expended for

the entertainment of visiting hail insurance commissioners. (See.

24, Ch. Ill, S. L. 1929.)

51 COUNTY FUNDS
To J. A. Carruthers, May 29, 1931.

The payment of a salary and traveling expenses for a county
home demonstrating agent is a matter to be determined by the

county commissioners; the matter for determination being as to

whether said agent is so closely allied with the county agricul-

turist as to come under Sections 3024 or 3029, C. L. 1921 (Sec.

8609, C. L. 1921).

52 BUILDING & LOAN COMMISSIONER
To W. r>. MacGinnis, June 1, 1931.

The present deputy inspector of Building & Loan Associa-

tions is a certified civil service employe and an accountant. Since

the duties and qualifications of the deputy inspector, provided

for in the new law are the same as those provided for in Sec.

2809, C. L. 1921, Ch. 58, S. L. 1931, cannot be construed to de-

prive Mr. Miller of his position in the classified civil service, and
he is, therefore entitled to continue to draw his salary.

53 MOTOR VEHICLE LAW
To Chas. M. Armstrong, June 5, 1931.

The provisions of Sec. 73, Sub. (a), Ch. 122, S. L. 1931, ap-
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ply to home rule cities. (Citing Vol. 42 C. J., pages 618-619;

Keet'e v. People, 37 Colo. 1517; and llelnier v. Sacramento County,
48Cal. App. 140.)

54 APPROPRIATIONS
To W. D. MacGinnis, June 9, 1931.

The api)ropriation made by Ch. 16, S. L. 1931, for the pay-
ment of election contest proceedings, not being for the ordinary
expenses of the legislature, and the bill not containing a clause

placing it in any class, is of the fifth class.

55 OLEOMARGARINE
To Walter S. Freeman, June 9, 1931.

The broad purpose of Section 2 of li. B. 10 is to require that

some one, either Avholesaler or retailer, pay a tax of 15 cents

upon each pound of oleomargarine and that those dealers who
are in the common acceptation of the term wholesalers shall pay
a license fee of $2').00 per year.

56 ALCOHOL
To University of Colorado, June 11, 1931.

The University of Colorado cannot purchase alcohol outside

the state.

57 MOTOR VEHICLE CODE
To C. M. Armstrong, June 11, 1931.

So much of the appropriation of $25,000 as is necessary to

carry out the provisions of Sec. 146 of Ch. 122, S. L. 1931, be-

comes available July 1, 1931, the first day of the fiscal period,

notwithstanding the fact that some portions of the Act do not

become eft'ective until January 1, 1932.

58 WORKMEN'S COMPENSATION
Industrial Com.mission, Juno 11, 1931.

In the absence of affirmative evidence of intimidation or

duress in the ])rocuring of petition of employes of a coal company
that tli<' wage scale be lowered and the irranting of such petition

by llic company, tliei-e is nothing upon which the Industrial Com-
mission could a<'t in determining that these agreements are not valid

and proper. (Citing Art. I, Sec. 10, Sub. 1, U. S. Const., Sec.

11, Art. 11, Colo. Const.. 12 C. J. 951. Note 54, and Carlson v.

Carprnter Cont. Assn., 30') 111. 331. 137 N. K. 222.)

69 BUILDING & LOAN
To W. I). MacCJinnis, June 19, 1931.

The salaries provided for in Ch. 58, S. L. 1931, are statutory,

and rout irniliK' :iiiil :it-i> p;i\;ilil)> (Hit of the (icniM'al KcVcllUe

Fund
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60 SCHOOLS

To Bessie Stoffle, June 22, 1931.

An appropriation made by a school board for a teacher's

salary cannot be used to transport pupils from one district to

another.

A teacher can contract for a salary less than $125 per month.

61 COLORADO HOSPITAL

To W. D. MacGinnis, June 22, 1931.

The State Treasurer should refuse to pay the claim of an
architect for work which is not done pursuant to legal authority.

62 SCHOOLS
To Elia N. Conwell, eTune 22, 1931.

Where a new district is formed from the territory of an
existing district. Sec. 8311, C. L. 1921, governs as to the separa-
tion of the funds, but Sec. 8313, C. L. 1921, prohibits the drawing
of any funds from the county treasurer by the new district until

the contingencies therein provided, have been met.

63 RODENT CONTROL
To D. D. Green, June 22, 1931.

Under Ch. 153, S. L. 1927, where expenses have been in-

curred in rodent control, bill should first be submitted to the
individuals liable and upon the failure of such individuals to pay
as required by statute, certification should be made to the county
commissioners who are required to reimburse to the state, after

which they may reimburse themselves by suit or tax levy against

the property of the individuals who are primarily liable.

64 RESIDENT LANDOWNERS (Pe^t District)

To Earl J. McCarty, June 23, 1931.

Anyone who owns land in the district and resides in the dis-

trict, whether they reside upon the land which they own or not,

is a *' resident land owner" under Ch. Ill, S. L. 1925.

65 SCHOOLS
To Clyde Sone, June 23, 1931.

A school board has no power to issue bonds for funding
registered warrants or for the payment of a judgment against

the district, without a vote of the qualified electors of the dis-

trict. (Sec. 8356, C. L. 1921.)

66 COUNTY TREASURER
To P. T. Edmunds, June 24, 1931.

Chapter 83, S. L. 1927, requires county treasurers to deposit

county funds in banks upon an agreed rate of interest of not less
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tlian 2% per annum upon daily balances, but does not require

county funds to bo deposited in banks located in the county, but
*'in one or more banks located in the State of Colorado." The
rate of interest, however, must bo that required bv the statute.

(Sec. 5978, C. L. 1921.)

67 GENERAL ASSEMBLY
To Governor Adams, June 24, 1931.

Members of the General Assembly are not eligible to appoint-

ment to the position of Water Commissioner because such posi-

tions are civil offices under the State rather than mere employ-
ments. (Sec. 8, Art. V, Colo. Const., Sections 1919, 1922, 1923,

C. L. 1921, and 1924, C. L. 1921 as amended bv ch. 134, S. L.

1923.)

68 SCHOOLS
To Clyde Sone, June 25, 1931.

The building of a two room addition to a school building
could hardly be considered as repairs, and the school board would
have no right to erect and finance such an addition without a

vote of the electors. (Sec. 8356, C. L.1921.)

69 DIRECTOR OF MARKETS
To John J. Tobin, June 29, 1931.

Construction of Ch. 96, S. L. 1931.

June 29, 1931.

Mr. John J. Tobin,

Director of Markets,

State Museum Building,

Denver, Colorado.

Dear Mr. Tobin :

T have your letter of the 15th inst., in regard to House Bill

No. 431, passed by the last session of the General Assembly.
Without repeating in full the several questions which you

ask or)noorning this bill, my answers are as follows:

1. It is my opinion that the last four linos of Section 4

mean that inspectors must bo men oxporienoed in the inspection

of fruits and vegetables, and in commorcial packing practices,

and that each must hold, at th*» time of his appointment, a fed-

oral fruit and vegetable inspector's license. Tho language used
admits of no other interpretation.

2. I'ndor Seetion (I of the Aot. I see no reason for submitting

"for approval at one or more j)ublic meetings ealled for that \n\r-

pose, and attended hy ro|)ros«'ntativo growiTs and shippers of the

loealities interested in the industry afTeeted" the grades, grading
rules and regulations, in eases where tho Director adopts tho grades

promulgated by tho I'nitod States Department of Agriculture. It
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is only in cases where grades, other than those of the United States

Department of Agriculture, are adopted by the Directors that it is

necessarj'- to submit them to public meetings.

3. The fees for inspection, classification of grades, etc., ])ro-

vided for in Section 18 may be collected by civil suit brought in

the name of the State by the Attorney General or a Special As-

sistant appointed by him in the county where the suit is brought. 1

am also of the opinion that a refusal to pay these fees would sub-

ject the person so refusing to prosecution, under the penal provi-

sions of Section 41 of the Act.

4. Under Section 24 of the Act, I believe it was the intention

of the legislature to require inspection of all straight or mixed
({uantities packed for sale, offered for sale, consigned for sale or

sold of 1,000 pounds or more in weight of the fruits or vegetables

therein mentioned, except where a mixed carload contains one-

tenth or more in aggregate weight of any fruits or vegetables not

named in this section and except carload shipments of any fruits

or vegetables named in the section to canneries or for by-product

purposes, and also except intrastate shipments not exceeding four

thousand pounds, and in the case of potatoes not exceeding seven

thousand pounds, destined solely for immediate local consumption

at points within this state and where inspection service is not

available, either at the point of origin of said shipment, at the

destination thereof or at any intervening point on the route to the

destination point. Your question relates to this last exception of

intrastate shipments of four thousand pounds of fruits or vege-

tables and in the case of potatoes seven thousand pounds. It seems
that the legislature intended this exception to apply only where
inspection is not available. Further answering your question, it is

my opinion rhat the shipments mentioned in this section include

those by express.

5. This Act was approved by the Governor May 18, 1931. It

was passed without the emergency or safety clause, and will there-

fore become effective ninety days from May 18, or August 16, 1931.

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

By OLIVER DEAN,
Assistant Attorney General.

70 MOTHER'S COMPENSATION

To Frank S. Turner, County Judge, June 30, 1931.

A mother -who has a savings account of $1,600.00 at interest,

would not come within the intention of the Act and should not
be entitled to the compensation.
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71 SCHOOLS
To Eleanor Southwell, June 30, 1931.

The provision contained in Sec. 2, Art X, Colo. Const., ''that

one or more public schools shall be maintained in each school

district within the state," is mandatory. (Citing Duncan, et al.,

V. People, 89 Colo. 149.)

72 PUBLIC UTILITIES

To Public Utilities Commission, July 1, 1931.

All fees collected under Sec. 15, Ch. 173, S. L. 1931, must be
paid into the State Treasury to the credit of the General Fund
of the State.

73 CIVIL SERVICE

To E. W. Pfeiffer, July 2, 1931.

A person holdinji^ a position in the classified civil service

may, if he or she deems it advisable, hold the position and per-

form the duties thereof, without demandinp: the full amount of

the salary appropriated. (See. 130, C. L. 1921.)

74 CIVIL SERVICE

To Civil Service Commission, July 3, 1931.

Ch. 156, S. L. 1931, relating to compensation of state employes,

construed.

75 PUBLIC OFFICERS

To Governor Adams, July 3, 1931.

It is contrary to public policy for a public body or board to

enter into any contract in which a member thereof has a personal

or private interest. It would be improper for the Board of Cor-

rections to enter into a contract to purcliase motor vehicle acces-

sories from a company of which a member of the Board is presi-

dent. (Citing School District v. Pomponi, 79 Colo. 658, and Olivt-r

V. Wilder, 27 Colo. App. 337.)

76 SCHOOLS
To Mrs. Lewis, July 6, 1931.

It is ])robablo tliat the rutniiiii^^ ni irregulai* \ni«> .u ,i

County High School Organization inceting would be considered

illegal by the courts.

Sec. 8420, C. L. 1921, provides that any school district main-

taining a high school, may, by adverse vote, exclude itself from

a county high school district.

In the event of the organization of a county high school dis-

trict, it becomes the duty of the county high school committee to

locate the county high school. (Sections 8400 and 8421, C. I^.

1921.^
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77 MOTOR VEHICLES

To C. M. Armstrong, July 7, 1931.

In determining what county shall issue certificates of title

when repossession is exercised bv the mortgagee under the terms
of the mortgage, Sec. 11, Ch. 136, S. L. 1925, controls. (Sec. 3,

S. L. 1927.)

78 MARRIAGE
To C. R. Furrow, July 7, 1931.

Where a statute requires that an act be performed at a fixed

number of days previous to a specified day, the last day should
be excluded and the first day included in making the computa-
tion. (Ch. 114, S. L. 1931.)

79 STATE EMPLOYES
To C. C. Hezmalhalch, July 7, 1931.

Water Commissioners and their deputies are not state employes
under the definition in Paragraph 1, Sec. 1, Ch. 157, S. L. 1931.

80 DAIRY COMMISSIONER
To Walter R. Freeman, July 8, 1931.

Both frozen custard and the similar product which is being
used in some parts of the state in the making of thick malted milk,

are properly within the category of dairy products and the manu-
facturing requirements applicable to dairy products may be in-

voked with reference thereto.

81 MOTOR VEHICLES
To Worth Allen, July 8, 1931.

Ch. 134, S. L. 1927, and Ch. 120, S. L. 1931, both apply to

motor vehicle operations conducted wholly within a home ruled
city.

82 MOTOR VEHICLES
To Public Utility Commission, July 8, 1931.

Construction of Ch. 120, S. L. 1931.

July 8, 1931.

The Public Utilities Commission,
State Office Building,

Denver, Colorado.

Gentlemen

:

I have your letter of June 23, requesting from this office an
opinion on certain questions that have arisen concerning the inter-

pretation of House Bill No. 173, passed at the last session of the

General Assembly.
In giving you an opinion on these questions, it is my judg-
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meiit that we should first consider the act as a whole in order to

determine the intent and purpose thereof.

First, it will be noted that the title provides for the regulation
of the use of the public highways and of persons, etc., operating
motor vehicles used in the business of transporting persons or

property thereon for compensation or hire.

We feel that the word ''business" in the title is a very im-
portant word inasmuch as it eliminates from the operation of the

act those jK^rsons, etc., that intermittently use the highways for the

transportation of property or persons. Webster defines "business"
as "Any particular occupation or employment habitually engaged
in, especially for livelihood or gain."

Not only is the word "business" \ised in the title, but in the

definition of "private carrier." Section 1, subdivision (h) of the

Act defines a "private carrier" as "a person, etc., operating, etc.,

any motor vehicle in the business of transporting persons or prop-
erty for compensation or hire over public highways."

We should also take into consideration the following words
contained in Section 1, subdivision (h)

—"and shall include all

persons or corporations operating their own motor vehicles for

the transportation of their own jiroperty, goods, or merchandise,

who charge or collect from the consignee, purchaser or recipient

of such property, goods or merchandise, compensation for trans-

porting or delivering the same." Also, the definition of "compensa-
tion" as found in Section 1, subdivision (8), where "compensa-
tion" is defined as "money or property of value charged or re-

(•civ(»d, etc., whether direcibf or indirectly/^ as compensation for

services rendered in transporting over public highways, etc.

The above words and phrases seem to be of the utmost impor-

taiiee in the interpretation of the act as related to the questions

])ropounded to us in your letter.

('onsidering the act as a whole, we have come to the conclusion

generally that persons and corporations operating motor vehicles

o!i public highways so continuously as to constitute a business, for

a consideration charged or received, or to be charged or received,

directly or indirectly, are subject to the provisions of this act.

Section 121 may be construinl as an attempt to exempt certain

clasM's of jXTsons from the provisions of the act. It is impossible

to give any meaning to this section, unless considered with the rest

of tlie act. It states:

•*.\othing in this act shall be construed as prohibiting

th«' transportation of farm products • • • by any ])er-

Kon chiefly engaged in farming," etc.

A careful reading of the act fails to disclose' any attcm])t to

prohibit transi)ortation of farm products to market by those chiefly

<'ngaged in farming, or by anyone else. The evident meaning of

that section is as follows:
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** Nothing in this act shall be construed as prohibiting

(without the payment of the tax provided in this act)

the transportation of farm products to market by persons

chiefly engaged in farming (and not in the himness of

transporting persons or property)."

A person or corporation may be engaged chiefly in farming

and also in the business of transporting persons or property for

compensation or hire, as defined in this act. Such person or cor-

poration would not be liable for payment of the tax for the use of

the highways in connection with his farming operations, but would
be liable for the tax in connection with his business of transporting

persons or property for compensation or hire.

The Colorado act differs essentially from the Florida act in

that the Florida act exempts any transportation company engaged

exclusively in transporting agricultural, horticultural, dairy or

other farm products and fresh and salt fish and oysters and shrimp

from the point of production to the assembling or shipping point

en route to primary market or to motor vehicles used exclusively

in transporting or delivering dairy products, whereas the Colorado

act makes no attempt to exclude that class of private carriers from

the provisions of the act.

x\pplying the above interpretation of the act to the concrete

examples contained in your letter, we would advise you as follows

:

In your first proposition, a truck operator is engaged in haul-

ing coal, which evidently means he is engaged in the business of

hauling coal. He makes no direct charge for hauling the coal but
includes the same in the price charged the customer. We are

therefore of the opinion that he Avould be engaged in the business

of transporting over the public highways for hire, and would be

subject to the provisions of the act.

In your second question, you state that a merchant in the fruit

business in Greeley comes to Denver twice a week and hauls back
to Greeley in his own truck fresh fruits of various kinds. The sale

price is made by taking into consideration the cost of the operation

of the truck between Greeley and Denver. Whether this merchant
is subject to the act is a question of fact to be determined by the

Public Utilities Commission, as to whether or not such merchant
is engaged in the business of transporting such merchandise for

hire, or whether such transportation over the public highways is

merely incidental to his business. This merchant may, in addition

to the merchandise he hauls from Denver, buy considerable mer-

chandise locally and scatter the expense of the transportation of

the merchandise from Denver over his entire business as an item

of overhead, in which instance he would not be liable to the pay-
ment of the tax. On the other hand he may haul all his merchan-
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dise from Denver in such a manner that he would be under terms
of the act.

Your third question deals with a retail merchant who delivers

his merchandise to his customers, making no extra charge for the

delivery. It is obvious that this merchant does not come under the

terms of the act, inasmuch as the cost of operating and the de-

livery service is an item of general overhead.

In question four, we are of the opinion that a man engaged in

the hide business in Alamosa who brings his hides to Denver in his

own truck is not engaged in the business of transporting for hire

and would not come under the terms of the act.

In the case of question five, where a man is engaged in raising

vegetables and hauls his vegetables, together with others which he

buys to a market nearby, we are, likewise of the opinion that he

does not come under the act; that the hauling is merely incidental

to his real business.

A man who buys corn at one place and delivers it to another,

referred to in question six. would evidently be engaged in the

business of hauling, and therefore would come under the terms of

the act.

Likewise, with a man who buys livestock on the farm and sells

it in Denver, referred to in question eight ; the farmer spoken of

in question seven, and the farmer spoken of in question six-a, are

evidently not engaged in the business of transporting for hire and
uses the highways merely as incidental to their business of farming

and therefore do not come under the terms of the act.

In arriving at our conclusions in this matter, you are advised

that we have carefully read the case of Collins-Dietz-Morris Com-
pany V. Corporation Commission, 48 Okla. App. Ct. Rep., at page
470, which case interprets a statute similar to ours, and the case of

Smith V. Cahoon, decided May 25 of this year, by the United States

Supreme Court. We are of the opinion that the Florida act is es-

sentially different from the Colorado act, and therefore the law

laid down in that case is not applicable here.

The Oklahoma act is, in some respects, similar to our act, and
we are of the opinion that the Oklahoma decision is sound and
would probably be followed by our own courts, particularly in dis-

tinguishing between that class of persons who make a charge for

transporting merchandise by including the cost thereof in the cost

of gO(Mls, and that class of persons who absorb the cost of delivery

in the general overhead expense—the first class of which comes

under the terms of the act and the latter being exempt therefrom.

Respectfully yours,

CLARENCE L. IHFILAND,
Attorney General.
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83 IRRIGATION DISTRICTS

To State Board of Land Commissioners, July 8, 1931.

A bond issue on land of an irrigation district is subordinate to a deed
of trust given to the State previous to the land becoming a part
of the irrigation district.

July 8, 1931.

Board of Land Commissioners,

Capitol Building,

Denver, Colorado.

Gentlemen

:

Your letter of June 5th, and previous letters upon the same
subject have been duly received. This office has given the subject

matter thereof careful consideration.

We find that the land in question was owned by one Wm. P.

Wagner, who acquired title thereto in 1902, together with certain

water-rights in the Maybell Irrigation Canal. In 1920, Mr, Wagner
negotiated a loan with the Land Board for some $3,000.00 and gave

to the Land Board a Deed of Trust upon the land, together with

the 291 shares of capital stock of the Maybell Canal Company. In

1922, the Maybell Irrigation District was formed, including the

101 acres upon which a Trust Deed had been given to the Land
Board, without any notice thereof being given to the Land Board.

Section 343, Chapter 35, page 651 of the Compiled Laws of 1921,

and the following section provides a method for the formation of

irrigation districts. Apparently the irrigation district in question

was formed in the usual way and the record owner of the prop-

erty, which the Land Board afterward acquired by foreclosure,

participated in the formation thereof. Subsequently in 1927, the

Trust Deed was foreclosed, and the land bought in by the State

Land Board and upon the 20th day of March, 1929, the land was
sold to one John S. Gent, and a certificate of purchase issued

therefor to him.

Relating to the merits of the proposition, it might appear that

there are two sections of the statute, which would have effect.

Section 2082 of the Compiled Laws of 1921, provides as

follows

:

"* * * provided that in no case shall any land be

taxed, or subject to taxation, for irrigation district pur-

poses under this act, or under any other or former law
relative to irrigation districts, which, by reason of loca-

tion, or the broken, uneven surface, or unsuitable char-

acter or quality of the soil is unsuitable for irrigation and
cultivation, or which, from any natural cause or causes,

is not capable of irrigation and cultivation, except at a

financial loss."
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And, while this section has been amended in other particulars this

portion of the section has been re-enacted and continued in force.

In regard to this, however, the case of Wilder v. South Side

Irripration District and others, 55 Colo. 353. construinsr a similar

section of the old law says, that the exclusion of lands, under a

provision such as this, is permissive rather than automatic, and
says

:

"If the proceedings for the organization for the dis-

trict, and the definition of its boundaries, conform to the

statute, one entitled to lands of the character described

in the proviso to Section 1 of the act, is afforded oppor-

tunity^ to object to the inclusion thereof in the district,

and he fails to avail himself of the opportunity afforded

by the statute, and permits the district to be so organized

as to include such lands, then by force of the provisions

made in Sections 2, 3 and other sections of the act he is

concluded. Any attempt afterwards made to exempt such

land from liability for the indebtedness of the district,

lawfully contracted, is a collateral attack on what is res

judicata."

Section 2, Chapter 122 of the Session Laws of 11)17, page 452,

reads as follows:

"111 the event that any properly upon which the

State of Colorado holds a deed of trust or a loan made
in the manner aforementioned, shall, after the execution

of such, deed of trust, be included in any irrigation dis-

trict, drainage district or any other district wherein a levy

is made for local public improvements, the lien thereby

created shall be subject to and subordinate to the lien of

the deed of trust in favor of the state, which shall be in

nowise defeated by the lien of such irrigation district,

drainage district or local public improvement."

This section has continued as a i)art of tlie law «\i'r >i»it*i' ii^

original enactment although otlier sections of the law have been

amended.

In our ()])inion, when the state foreclosed its Trust Dvvd upon
the property in (piestion and bid it in, it ac<piired the title to the

[)ro|)erty free from the subordiiujte incumbrance created by the

bond issue, which was not upon it at the time the loan was made
and when the state transferred the title to the present owner it

transferred it to him free fnmi such incumbrance.

Wo are of the opinion, therefore, that \\w present owiht can

maintain succeHsfuily the position that the bnul in (piestion is free
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from the incumbrance created by the bond issue, althougli it is

true that the (juestion has not been decided by our courts.

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

By TOM L. POLLOCK,
Assistant Attorney General.

84 STATE PENITENTIARY
To Governor Adams, July 9, 19:^1.

1. The band instruments which were burned might properly

be replaced out of the appropriation for Maintenance

;

2. The money collected for insurance on account of damage
to the tag factory could properly be used to rehabilitate the tag

factor3^

85 CONVICTS

To Governor Adams, July 28, 1931.

Under Sec. 756, C. L. 1921, the gcod time to be deducted in behalf of a
convict, is to be subtracted from the time of his sentence.

July 28, 1931.

Hon. Wm. H. Adams,
Governor of Colorado,

Executive Chambers.
Capitol Building,

Denver, Colorado.

My dear Governor Adams

:

You ask the question what is the maximum amount of time
under Section 756, Compiled Laws of Colorado, 1921, and Section
757 as amended by House Bill No. 474 of the Twenty-eighth Colo-

rado General Assembly, approved April 3, 1931, that may be de-

ducted from a prisoner's sentence to the State Penitentiary.

Said Section 756 reads as follows

:

''That every convict who is now, or may hereafter be,

imprisoned in the penitentiary, and who shall have per-

formed faithfully, and all who shall hereafter perform
faithfully, the duties assigned to him during his imprison-

ment therein, shall be entitled to a deduction frmn the

time of his sentence for the respective years thereof, and
proportionately for any part of a year, when there shall

be a fractional part of a year in the sentence, to-wit : For
the first year, one month ; for the second year, two months

;

for the third year, three months; for the fourth year,

four months; for the fifth year, five months; for the

sixth and succeeding years, six months." (Italics ours.)

Section 757, as amended, reads as follows

:
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•'Hereafter conricts of the State Penitentiary iinder-

jjoinj? sentenee in accordance with law who shall or may
])e engrafted in work connected with said Penitentiary
within or outside the walls of said institution, and known
as 'trusty prisoners' and who shall be employed on the
ranches or <?ardens, lime kilns or ((uarries, stone yards or
(juarries, or upon public roads and hi^^hways in this State
in accordance with law. or at any other class of work
within or without the wall, of said prison, and who shall

conduct themselves in accordance with the rules of the

prison and perform their work in a creditable manner,
may, upon approval of the warden, he (jranted such goofl

time in additional to that allowed h\j law as the Board of

Corrections or other managing" Board of said institution

may order, not to exceed ten days in anj^ one calendar
month. Trusty prisoners engaged in productive and con-

structive work, as maj^ be defined by the Board of Correc-

tions in its rules, may be granted additional good time

not to exceed three days in any one calendar month."
(Italics ours.)

It is clear that the time to be deducted under Section 756, in

behalf of a prisoner, is to be subtracted ''from the time of his

sentence."

In re : Blocker, 62 Colo. 259, which holds, that under this

section the prisoner has served th(» first year at the end of eleven

months, and has served the second year at the end of ten more
months, etc., figuring thus to the end of **the time of his sentence."

I'nder Section 757, as amended, "* * * convicts * * may
* * * be granted such good time in addition to that allowed by
law as the Board of Corrections may order, not to exceed ten days

in any one calendar month." And "may be granted additional

good time not to exceed three da}s in any one calendar month."
That is to say, the maximum of thirteen (l'{) days j)er month may
Im* deducted "from the time of his sentence" upon t)i<» recom-

mendation of the Warden and Board of Corrections.

It has been suggested that possibly this thirteen days i)er

month allowed by Section 757, as amended, should be deducted

from the time the prisoner actually serves, .-ifter deducting the

time allowed under Section 75(i. rather than "from the time of

his s<»ntence. " Whatever merit there may be in this method of

computing time to bi* deducte(l from a prisoner's sentence we are

|)reclude(l from accepting that interpretation by virtue of the rule

laid down in the Blocker case, supra, to-wit :

"If the statute is capable of ]>oth cinistruetions • • •

that of two constructions, the one should be adopted that

operates in favor of liberty." ''Page 262.)
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There is this distinction, however, between the application of

Section 756 and 757 as amended, that the full time under the

former section operates as a matter of ri^ht, while under the latter

section, the Warden and Board of Corrections may recommend any
amount of time to be deducted from their sentence not to exceed

thirteen days in any one calendar month, so long as they make
such rule for thirteen days or less operate uniformly.

In this opinion we are not considering: continf?eneies whereby
any good time might be forfeited.

We call attention also to the former opinion of this office,

dated September 4, 1930, addressed to you on the subject of pris-

oners' paroles, which w^e hereby incorporate as a part thereof, bear-

ing in mind that Section 758 therein discussed is repealed and that

Section 757 has been amended, which, however, does not change the

conclusions therein expressed.

Yours very truly,

CLARENCE L. IRELAND,
Attorney General.

By SIDNEY P. GODSMAN.
Assistant Attorney General.

86 RETIREMENT ASSOCIATION

To F. H. Wolcott, July 28, 1931.

All employes of the University of Colorado, other than the

President, Dean, Professors and Instructors, are eligible to mem-
bership in the State Emploves Retirement Association. (Ch. 157,

S. L. 1931.)

87 MOTOR VEHICLES

To Chas. :\r. Armstrong, July 29, 1931.

The penalties enumerated in Sec. 133, Ch. 122, S. L. 1931, are

to be imposed only upon those convicted of the offense of reckless

driving.

All traffic violations under Part IV, Ch. 122, S. L. 1931, where
there has been a conviction or forfeiture of bail, must be reported
to the Motor Vehicle Department.

All fines or forfeitures collected for violations of any of the

provisions of Part IV of the act must be transmitted to the Motor
Vehicle Department.

88 STATE VETERINARIAN

To A. N. Carroll, July 29, 1931.

The laws of this State do not permit the granting of license

to practice, on the theory of reciprocity. (Sec. 4671, C. L. 1921.)
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89 BUILDING & LOAN
To Civil Service Commission, July 31, 1931.

A member of the General Assembly may hold the position of

J)epiity Building & Loan Commissioner, as it is an employment
and not a civil olSice. (Citing Art. Ill and Sec. 8, Art. V, Colo.

Const.; Sections 2790-2814, both inclusive, C. L. 1921; Ch. 58,

S. L. 1931; State of Montana, ex rel. Barney, v. Hawkins (Mont.),

250 Pac, 411; annotations 53 A. L. R. 583; State v. Spaulding,

102 Iowa 639, 72 X. W. 288; and Saint v. Allen, 126 So. 548.)

90 SALARIES

To \V. I). MacGinnis, July 31, 1931.

The Governor's private stenographer and messenger are not

employes in the classified civil service, and their salaries may not

be raised under the provisions of Ch. 156, S. L. 1931, which pro-

vides for graduated salaries for certain classes of employes in the

classified civil service.

91 SCHOOLS
To Geo. K. P^mk, Aug. 3, 1931.

A school board's arrangements for school accommodations in

another district, however desirable such may seem, does not satisfy

the constitutional mandate that *'One or more public schools shall

be maintained in each school district within the state." (Sec. 2,

Art. IX Const.; Duncan v. People ex rel 89 Colo. 149.)

92 INDUSTRIAL COMMISSION
To Industrial Commission, Aug. 4, 1931.

All claims against the Commission, not exhibited with evi-

dence in support thereof within two years after they have accrued,

shouhl be refused ])ayni('nt (Sec. 297, C. L. 1921).

All claims that have been exhibited, together with evidence in

support, within two years .ifter they have accrued, may be paid

with the consent of the pro])er officers ot' tlie eommission and the

State Auditing Board.

93 PUBLIC FUNDS
To Trustees, Stale Normal Seliool. Aug. (>. 1931.

The ])rovisi()ns of a contract, relating to tlie l)uilding of dormi-

tories at the State Normal School, that all moneys collected for

rentals or otlierwise, shall bo paid direct to the Trustee, and by
him paid to the bondholders until such time as the bond>: have been

fully paid, are legal. (See. 335, C. L. 1921.)

94 LIVESTOCK
To Dr. ('has. (i. Lamb, Aug. 6, 1931.

f^mler (1) Hi7 S L 1925, the State Veteriiuirian must eonii)el
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the destruction of tubercular cattle, and if no appropriation has
been made by the state for indemnity, or if the appropriation made
has been exhausted, the owner of such cattle must look to the legis-

lature for relief.

The State Veterinarian may compel the branding: and slaugh-

ter of reactors to the extent of forceful branding, and slaughter by
himself or deputy.

Under Ch. 164, S. L. ]!):U, the State Veterinarian should keep
a complete record of all cattle reacting to tubercular tests, whether
such tests are made bv him or bv private veterinarians.

Ch. 164, S. L. 1931, in no way supersedes Ch. 167. S. L. 1925,

but simply requires additional records to be kept. (Durand v.

Dyson, 271 I., 390.)

95 FRUITS AND VEGETABLES
To J. J. Tobin, Aug. 6, 1931.

The State can establish reasonable grades and standards for commodi-
ties, but it cannot prohibit their sale if they are wholesome,
innocuous and harmless.

Commodities enumerated in Ch. 96, S. L. 1931, which fail to meet the
minimum requirements established by said act, may be marked
and shipped as "unclassified."

August 6, 1931.

Hon. John J. Tobin,

Director of Markets,

312 State Museum Building,

Denver, Colorado.

Dear Sir

:

We have your letter of July 31st, wherein j'ou ask as follows:

1. May the commodities enumerated in House Bill 431, Session

Laws 1931, when they fail to meet the minimum standards pro-

vided for said commodities by said act, be shipped if they are in

containers marked "unclassified"?

la. What interpretation should be given to the apparent con-

flict in two provisions in Section 39 of said Act.

Sections 25 to 40 inclusive, provide for the minimum standard

of grades for the commodities enumerated in said Act. In all in-

stances it is provided that when a lot of a given commodity fails

to meet the requirements of any grade so established, it shall be

marked ''unclassified." In the case of the minimum onion grade

the following provision appears

:

'

' When a lot fails to meet the minimum requirements
for anj" grade so established it may be marked and shipped
as 'unclassified.'

"

Section 10 of said Act reads as follows

:

"Whenever any grades or classifications of fruits

and/or vegetables become effective under this Act, no
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person thereafter shall pack for sale, offer for sale, or

sell, except as provided in Section 24 hereof, any such

described fruits and/or vegetables grown within the State

of Colorado, to which such grades or classifications are

applicable unless such fruits and/or vegetables conform
with such grades or classifications."

Considering the various sections of said act collectively, it

seems clear that the word ** unclassified" as applied to a given

lot of a commodity which has failed to meet the minimum grade
for said commodity established by said Act, creates a grade or

classification, any may be shipped as such.

The Idaho Supreme Court in interpreting a law similar to the

Colorado Law, in the case of Marshall v. Department of Agricul-

ture, 44 Idaho, 440, 445, 446, 258 Pac. 171, said:

"The state may not prohibit the sale of an article

which is wholesome, innocuous and harmless, but it may
establish reasonable grades or standards for farm prod-

ucts when sold in the receptacles or containers usually

and ordinarily employed, and require that such products
when so packed for sale must conform to the grades or

standards so established. (SchmuUnger v. Chicago, 226

U. S. 578, 33 Sup. Ct. 182, 57 L. ed. 364; Sligh v. Kirk-

wood, 237 U. S. 52, Ann. Cas. 1914B, 284, 35 Sup. Ct.

501, 59 L. ed. 835; Tow7i of St. MartinvUle v. Dugas, 158

La. 262, 103 So. 761; Ciiij of St. Lmds v. Licssing, 190

Mo. 464, 109 Am. St. 774. 4 Ann. Cas. 112, 89 S. W. 611.

1 L. R. A., N. S., 918 ; State v. McKmj, 137 Tenn. 280,

Ann. Cas. 1917E, 158, 193 S. W. 99; State v. Co-opera-

tive Store Co., 123 Tenn. 399, Ann. Cas. 1912C, 248, 131

S. W. 867.)"

"Such standards must be sufficiently comprehensive

to permit the sale of potatoes usually and ordinarily

grown in the various prmlucing sections of the state with-

out any necessary interference with the unquestioned right

to sell such product. (Burns Baking Co. v. Bryan, 264

U. S. 504, 32 A. L. R. 661, 44 Sup. Ct. 412, 68 L. ed. 813;

State V. McKay, supra.) As to this phase of the contro-

versy the demurrer was improperly sustained."

See also Detweiler, et al., v. Welch, Idaho Commissioner of

Agriculture, et al., 46 Federal Reporter. 2nd Series 71, 75.

It does not follow that because a given lot of a commodity
fails to meet the minimum standard established by said Act, that

it is unwholesome or h;irinfnl. Therefore, applying the rule laid

down in the Idalu) casp. supra, while the state can establish reason-

able grades and standards for coniinodities, it cannot prohibit their

sale if thev are wholesome, innocuous and harmless.
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Answering your first question it is therefore our opinion that

any of the commodities enumerated in H. B. 431, when they fail

to meet the minimum requirements establshed by said Act, may be

shipped when they are in containers marked ''unclassified."

Answering your question la, it is our opinion that the two
provisions in Section 39, as follows

:

''Provided, that it shall be unlawful to ship onions

which do not conform to the following minimum
standards":

and
'

' When a lot fails to meet the minimum requirements

for any grade so established it may be marked and shipped

as 'unclassified.'
"

must be read together. They should be construed to read as follows

:

Provided it shall be unlawful to ship onions which do
not conform to the following minimum standards, unless

they are marked "unclassified."

Yours very truly,

CLARENCE L. IRELAND,
Attorney General.

By WALLACE S. PORTH,
Assistant Attorney General.

96 EMPLOYMENT AGENCIES

To M. H. Alexander, Aug. 7, 1931.

Under Sec. 4297, C. L. 1921, if the Lutheran Hospice of Colo-

rado Springs is a charitable organization, it would not be required

to have an employment agency license, and this w^ould be true

even though a fee were charged for the services rendered, in secur-

ing employment for applicants. (Sec. 4312, C. L. 1921.)

97 MOTOR VEHICLES

To Chas. M. Armstrong, Aug. 11, 1931.

Under Ch. 122, S. L. 1931, only fines and forfeitures should

be remitted to the Secretary of State, as no mention is made to

any costs being remitted.

98 CHIROPRACTORS

To Colorado State Medical Society, Aug. 12, 1931.

Where a chiropractor may lawfully attend the sick, he may
also sign a death certificate. (Citing Sec. 4558, C. L. 1921, and
opinion of this office dated March 2, 1928.)
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99 ESCHEAT ESTATES
To John M. Jaekson, Aii<r. l:], 19;]1.

In escheat estates the county court should order the sale of all property
of the deceased, and the money derived therefrom, paid over to
the State Treasurer.

The money so received is payable without interest at any time within 21
years, to such persons as shall appear legally entitled thereto.

August 13, 1931.

Hon. John M. Jackson,

State Capitol Buildinq:,

Denver, Colorado.

Dear Sir:

We have your letter of recent date wherein you request opin-

ions as to who is entitled to the interest from bonds that are

turned into your office as an original part of an escheat estate as

well as the interest earned from bonds purchased and held by the

State Treasurer as an investment from moneys received by court

orders pursuant to Section 5366, C. L. 1921. You also raise the

question of the legality of the State Treasurer receiving anything

but cash for deposit as a part of an escheat estate. The statute

pertinent to this discussion is Section 5366, which reads as follows:

"If any heirs or legatees of any intestate or testator

are unknown or, if known, and there is no person quali-

fied to receive the legacies or distributive shares of such
heirs or legatees at the time of making final settlement of

the estate, the administrator or executor shall be ordered

by the county court to pay any balances reanaining in his

hands into the state treasury, and the state shall be an-

swerable for the same, without interest, any time within

twenty-one years after the same shall have been paid into

the treasury, to such person or persons as shall a]>pear to

be legally entitled to the same, upon the order of the

county court having administration of the estate. After

the lapse of twenty-one years from the time any such
moneys shall be paid into the state treasury, and no claim

therefor having IxM'n made and established by any person

entitled thereto, said moneys shall become the i)roperty

of the state, and shall be transferred to the public school

fund thereof, and the state shall not be liable therefor. At
the time any executor or administrator i)ays into the state

treasury any moneys as aforesaid, he shall make a written

re|>()rt tliereof to the attorney general of the state, giving

him such information as he nuiv have, under oath or af-

liriiiation, toueliing the id««ntity and anleeeib'nts of the

deceased, iis well as of any person supposotl to be entitled

to Maid moneys, to the end that fictitious claims thereto may
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be forestalled. The attorney general shall file such re-

ports in his office and keep an index thereof, and no order

shall be made by the county court for the repayment of

any moneys so paid into the state treasury without the

attorney general having first been served with written

notice thirty days before the time of making application

therefor. Upon the serving of such notice, the attorney

general may appear and take all steps for and on behalf

of the state and at its expense, to be paid out of his con-

tingent fund, that any person who might be a defendant
to an action might take.

'

'

In reading this section you will notice such terms as *'to pay
any balances," ''any such moneys shall be paid," ''said money
shall become the property of the state and shall be transferred to

the public school fund," "at the time any executor * * * pays
into the state treasury any moneys," "repayments of moneys."
This shows to our mind that only money was intended to be paid
over to the State Treasurer and that the State is answerable for

only money, without interest any time within 21 years to such
persons as shall appear legally entitled thereto. If by chance Lib-

erty Bonds are ordered paid to the State Treasurer as escheats,

then in that event we would advise that j^ou immediately proceed
to have that estate reopened in the proper county, an administrator

appointed, the bonds properly returned and sold by him under
Court order. After the sale the proceeds should then be ordered
paid to you. This amount (including the returns from the cou-

pons) when received should be held by you as provided in afore-

said Section 5366.

Since Section 5296, C. L. 1921, which reads as follows

:

"Whenever it shall appear necessary or expedient

for or to the best interest of any estate or the persons in

interest therein, having due regard to the rights of all,

except in estates where power to mortgage, sell, or other-

wise dispose of real estate is contained in the will of the

decedent, the real estate of such estate may be sold or

mortgaged as hereinafter provided; provided, that the

real or personal estate of any mental incompetent, which
is or may be exempt bj^ law from execution, shall not be

sold for the paj^raent of his debts."

permits administrators "when it shall appear necessary or ex-

pedient for or to the best interest of any estate" to sell real prop-

erty and Section 5283, C. L. 1921, orders the administrator to sell

all goods and chattels of the intestate, there is ample authority to

convert the property into cash before turning the same over to the

State as an escheat.

We are of the opinion that the treasurer should not take either
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real, personal or mixed property as escheats, but the county courts
should order the sale of all property of the deceased and the money
paid to the state treasurer. We are led to this view by the addi-

tional fact that by our statutes no provision is made for the sale

of any escheat property by the treasurer and no method is pro-
vided for its leasing, care, protection or maintenance by him or

anyone else.

We are also of the opinion that interest which has been earned
from bonds purchased and held by the State Treasurer as an in-

vestment from moneys received under Court orders (pursuant to

Section 5366, C. L. 1921) belongs to the State of Colorado.

Verj^ truly yours,

CLARENCE L. IRELAND,
Attorney General.

By ARTHUR L. OLSON,
Assistant Attorney General.

100 APPROPRIATIONS
To State Auditing Board, Aug. 14, 1931.

The appropriation for seed certification and seed laboratory may be
properly assigned to the first class.

August 14, 1931.

State Auditing Board,
Capitol Building,

Denver, Colorado.

Gentlemen:

Pursuant to your oral request for an opinion as to what classi-

fication the appropriations for Seed Certification and Seed Labora-

tory are entitled to, please be advised as follows:

Art. V, Sec. 32, of the Constitution, reads as follows:

''The general appropriation bill shall embrace noth-

ing but appropriations for tlie ordinary expenses of the

executive, h^gislative and judicial departments of the state,

interest on the public debt, and for public schools. All

other appropriations shall be made by separate bills, each

embracing but one subject."

Section 288, C. L. 1921, reads as follows:

"In case the available revenues of the state for any
fiscal year are in.suflRcicnt to moot all the appropriations

made by the general assembly for such year, such appro-

priations shall be paid in the following order:

First. The ordinary expenses of the legislative, execu-

tive and judicial departments of tlie state government,

and interest on any public debt, shall first be paid in full.

Second. Appropriations for all institutions, such as

the penitentiary, insane asylum, industrial school nnd the
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like, wherein the inmates are confined involuntarily, and
appropriations for charitable institutions, shall be next
paid.

Third. Appropriations for educational institutions;

provided, that in case there are not sufficient revenues
for any fiscal term to meet in full the appropriations for

educational institutions, after providing for the necessary

amounts appropriated according to paragraphs first and
second of this act, then in that event whatever there may
be to apply on account of said appropriations for said

educational institutions, shall be distributed among all of

said institutions appropriated for pro rata according as

the amount appropriated for each of said institutions shall

bear to the total amount available for all of said educa-
tional institutions for said fiscal term.

Fourth. Appropriations for any other officer or offi-

cers, bureaus or boards, to be paid pro rata, if there be not

sufficient funds to pay in full.

Fifth. All other appropriations made pro rata out

of the general fund shall next be paid from all revenues
available to meet such appropriations."

The classification act, supra, has never been construed by our
courts, nor has its validity ever been judicially determined. In
speaking of the classification act of 1897, as amended in 1899, At-
torney General Campbell said, ''While there may be some question

as to its validity, it will be assumed that it is the duty of the
executive officers to obey strictly the terms of the statute, and for

the purpose of this opinion the act will be presumed to be valid

in every respect." (Biennial Report, Attorney General, 1899-1900,

page 227.)

In speaking of the ambiguitj^ in Section 288, supra, Attorney
General Boatright said

:

''The classification act above quoted which must
guide you in determining the priority of the various ap-

propriations is not, in the main, difficult of application,

though it is obscure in at least one important respect and
silent in another. For instance, you will note that appro-

priations for 'the ordinary expenses of the legislative,

executive and judicial departments of the state govern-

ment' are placed in the first class, while appropriations

'for any other officer or officers, bureaus or boards' are

declared to be of the fourth class. Yet by the express

terms of the state constitution all the powers of the state

government are divided into but three departments ; viz.

:

'the legislative, executive and judicial' (see Article HI),
and all appropriations for any of these three departments
are, as above stated, bv this statute declared to be of the



122 Biennial Report

first class. Now since all the powers of erovernment are

comprehended within the terms 'legislative, executive and
judicial,' the question necessarily arises—How can there

be a legally created state office, board or bureau that is

neither legislative, executive or judicial in its character,

and, therefore, to be provided for by a first class appro-
priation under the terms of the 'first' paragraph of said

Section 288. In a word, if the functions of such office,

board or bureau are either legislative, executive or judi-

cial in character, an appropriation for its maintenance
necessarily falls in the first class, because that class is de-

clared to include all appropriations for the expenses of

any of the three departments mentioned, and since, strict-

ly speaking, there can be no office, board or bureau that is

neither legislative, executive or judicial in character, it

follows that the 'fourth' paragraph of the classification

act is ambiguous, to say the least." (Biennial Report,

Attorney General, 1927-1928, page 103.)

Notwithstanding the wording of the fourth classification in

Section 288, supra, we cannot contend that the phrase "legislative,

executive or judicial" departments as used in the constitution, or

in said statute, means only the departments as created and consti-

tuted by the constitution itself. Nor can we say that appropriations

made for the salaries or necessary expenses of officers, bureaus or

boards which have been created by legislative act, are not ordinary

expenses of the state government, because the Supreme Court in

the case of Parks v. Soldiers' amd Sailors' Home, 22 Colo. 86, 94,

96, said

:

"In declaring what officers should constitute the ex-

ecutive department of the state, it was not intended that

the legislature should not create new executive officers.

Such a ])resumption would do violence to the intelligence

of the framers of that instrument, and of the people who
adopted it. It is, wc think, the ])urpose of this section to

provide for such officers of the executive department as

the members of the constitutional convention deemed ab-

solutely indispensable; leaving it to the legislature to

create new offices as the growth of the state and experi-

ence might suggest, and to abolish the same, but without

authority to abolish any of those enumerated.
• •••••••
"We shall not extend this opinion beyond the case

presented, and for the purposes of this cast* it is sufficient

to say that every officer of this state who holds his posi-

tion by election or a|)pointFnent. and not by contract, and
whose duties are definetl by statute, and an> in their na-

ture continuous, and relate to the administration of the
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affairs of the state government, and whose salary is paid

out of the public funds, is a public officer of either the

legislative, executive or judicial department of the gov-

1

ernment, and may in the discretion of the legislature

properly have his salary included in the general appro-

priation bill, and have the appropriation therefor take

rank accordingly, and as the priority attaches not to the

form of the act making the appropriation, but to the office,

the priority of a particular appropriation, will not be

jeopardized if made by a; separate act. Moreover, as the

officers established by the constitution and those created

by authorized legislative authority are usually required to

keep offices, records, papers, etc., it is evident that ex-

penses for these and like items may also he provided for

as a part of the ordinary expenses of the legislative, execu-

tive and judicial departments of the government.

*'Our conclusions upon this branch of the argument
may be summarized as follows: That as to those offices

not expressly enumerated in the constitution, the legisla-

ture has plenary power to create or abolish the same, sub-

ject to well known constitutional restrictions. It may,
subject to such restrictions, increase or diminish the sal-

aries of the incumbents, but while the offices are in exist-

ence, and the officers are discharging their duties, appro-

priations made for their salaries or necessary expenses are

entitled to take rank with the ordinary expenses of the

state government."

Therefore, while there is an ambiguity as between the first and
fourth classifications in our classification statute, we feel that we
should be guided by the words of the Supreme Court in the case

of Parks v. Soldiers' and Sailors, Home, supra, which, in effect,

give a meaning to the words ''ordinary expenses" as used in the

I first classification.

Answering now your question, as best we can in view of the

ambiguous character of the classification statute as above pointed

out, it is our opinion that while there may be some doubt as to

whether the appropriation for Seed Certification and Seed Labora-

tory fall in the first, rather than in the fourth class, they may be

properly assigned to the first class.

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

By WALLACE S. FORTH,
Assistant Attorney General.
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101 SALARIES

To W. I). MacGinnis, Aug. 15, 1931.

No increase above the amount fixed by the le^slature can be
given any employe from the general fund of the state, but the

State Board of Land Commissioners may legitimately pay certain

employes an increase from the fund derived under Sec. 1161,

C. L. 1921.

102 FRUITS AND VEGETABLES
To J. J. Tobin, Aug. 17, 1931.

The inspection fees on truck shipments, imposed by Ch. 96,

S. L. 1931, on the commodities enumerated therein, should be paid
by the person, firm or corporation making the shipment.

103 ALIENS
To Pietro Gerbore, Aug. 17, 1931.

Rule 64 of our Supreme Court provides that an applicant for

admission to the Bar of the State shall make an alBfidavit that he is

a citizen of the United States.

An alien could not be a notary public, owing to the nature of

the oath required.

Aliens are prohibited from carrying firearms and, therefore,

may not hunt. May be entitled to fish under Sec. 1542, C. L. 1921.

Aliens could not teach in the public schools, because an oath

of allegiance is required.

There is no law precluding aliens from being bank directors.

The statutes of this state specifically provide that aliens may
own property.

104 SCHOOLS
To John Xelson, Aujr. 21, 1931.

The wife of a member of a school board is a separate person

under Sections 5578 and 5586, C. L. 1921, and she may contract in

her own name, and is not prohibited by Inw from eiiterini? into

such a contract.

105 REAL ESTATE LICENSE FUND
To \V. D. MacGinnis, Aug. 25, 1931.

The fund created by Sec. 5, Ch. 149, S. L. 1929, cousi nutes a
continuing appropriation, iiud warrants may be drawn on said

furul in excess of the amounts provided in the long appropriation

bill, iiH said bill cannot amend a special statute. (Citing Sec. 11,

Ch. 147, 8. L. 1925; People v. (ioodykoontz, 28 Co\o. 507; People,

ex rel., V. O'Kyan, 71 ('olo. 69, and opinion by this oftic«» I'ltoil

Juno 8. 1925. to Carl S. Milliken.)
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106 APPROPRIATIONS

To W. D. MacGinnis, Aug. 26, 1981.

Appropriation for Uniform State Laws Commission belongs to

the first class. (Citing opinion to the State Auditing Board, dated

Aug. 14,1931.)

107 WORKMEN'S COMPENSATION

To Industrial Commission, Aug. 27, 1931.

The Industrial Commission in considering an award to a di-

vorced claimant, should ascertain all the facts connected with such
divorce; also, whether or not the claimant was voluntarily sepa-

rated and living apart from her husband at the time of his injury

and was or was not dependent upon him for support. •(Citing Ch.

91, S. L. 1929, and Cartier v. Cartier, 88 Colo. 76.)

108 WORKMEN'S COMPENSATION

To Industrial Commission, Sept. 1, 1931.

A marble quarry comes within the provisions of Sections 4172-

73-74, C. L. 1921, concerning dangerous employments and prohibit-

ing a working day exceeding eight hours therein.

109 TAXATION

To State Tax Commission, Sept. 3, 1931.

A company which fails to avail itself of statutory administra-

tion relief must suffer the consequences of its own negligence in

permitting a tax to be laid, collected and spent, when timely action

on its part might have prevented the situation. (Citing Sections

7291, 7292, 7458, C. L. 1921. and First National Bank v. Patter-

son, 65 Colo. 173.)

110 REFERENDUM PETITIONS

To Chas. M. Armstrong, Secretary of State, Sept. 10, 1931.

If protest to referendum petition is filed and hearings had and
determined within the 90 daj^ period (Sec. 1, Art. V, Const.), peti-

tion may be withdrawn and recirculated for a period not exceeding
15 days, provided 15 days still remain of the 90 day i:>(?riod. (Cit-

ing in re : Interrogatories of Governor, 66 Colo., 319 ; and Sec. 31,

C. L. 1921.)

111 TAXATION
To L. M. Perkins, Sept. 15, 1931.

County Boards of Equalization may horizontally reduce assessments
made by county assessors on classes and sub-classes of property.

County treasurer may not refuse to publish delinquent tax list and
notice, nor to sell property for delinquent taxes.
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September 15, 1931.

Mr. L. M. Perkins,

County Attorney,

Durango, Colorado.

Dear Sir

:

This is in answer to your letter of the 7th inst.

You ask therein whether there is any combined or united effort

being made by the banks throughout the State along the lines made
by the First National Bank of Durango, in asking for a rebate of

taxes in the county of La Plata.

1 wish to advise you that tliere is a combined and persistent

effort by the clearing house banks over the State along these lines,

and the case that is now pending in your county is just one of

many.
As to the merits of the matter it would seem that this matter

is settled in the case of South Broadway National Bank of Denver
V. City and County of Denver, which case is No. 378, decided on
July 23, 1931, in the Circuit Court of Appeals. This opinion is

not as yet reported and I believe will appear in the next issue of

the Federal Rei)orter Advance sheets. It seems from this case that

the method adopted by your Assessor is correct and that the as-

sessment as made and shown in the protest made to the Assessor,

is the ])roper method and the court holds that it amounts to the

assessment of the shares of stock.

Your second question is as to whether the county commission-
ers of any county acting as a Board of Etjualization may make a

horizontal reduction on an asst^ssment of all real estate values as

made by the assessor. You enclosed a copy of a letter to youi:

P>oar(l of County Commissioners, advising them that the county
board could not make a horizontal reduction on real estate valua-

tions made bv the assessor and vou therein cited the case of Den-

ver V. Pitcher, .14 Colo. 203.

The opinion of this office does not agree with this atlvice and
for tlie reason that tlie statute, viz.: Section .')63S of the 19()S Re-

vised Statutes, upon which the Pitcher case is based, has been
amended or repealed in the amendment to the Constit\ition by
Section 15, Article 10. We feel that while the case of Denver v.

Pitcher, 54 (\)lo., was correct, the amendment to the Constitution

cliaiiged the then existing law so tliat tlie County Board not only

now has the riglit to adjust and ecjualize but also to ralsf or luwrr
the valuations j)laeed l»y the Assessor. The reading of the case of

People v. Pitcher. 61 Colo. 149, is explanatory of our opinion. I

enclose herewith a copy of an o|)ini<)n issued by this ofiice in 1930

concerning this particular matter. You will note, however, that in

the reading of the s(>etion of the Constitution and our opinion that

the actioTi of the County l>oard in nuiking a horizontal increase or

<lpere«M» may. wIkmi <'ertitii'(l to the Tax Commission, be disap-
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proved by it with the possibility of the State Board of E(iiializa-

tion being the final arbiter.

However, even though your county board may have a right to

make a horizontal decrease or increase it ma}^ not do so as regards

property in general but onlv as to particular classes or sub-classes

of property (see Com. v. U. P. R. R. Co, 299 Pac. 1055) and (U. P.

V. Board, 85 Fed. (2d) 785).

Your third question is as to whether or not the Treasurer of

any county may decline to publish the delinquent tax list for any
year. It is the opinion of this office that the Treasurer may not
decline to publish a delinquent tax list or decline to hold the sale

for delinquent taxes for any one j^ear. I am enclosing herewith
a copy of an opinion rendered by this office last year on this sub-

ject. You will note therein that the statute referred to in the

opinion makes it the duty of the Treasurer to publish the list and
hold the sale and that he may be penalized for his failure so to do.

Trusting this is the information you seek, I am
Yours very trul5^

CLARENCE L. IRELAND,
Attorney General.

By EDWARD J. PLUNXETT,
Assistant Attorney General.

112 STATE TREASURER
To J. M. Jackson, Sept. 15, 1931.

Since the State Treasurer is custodian of the funds of the

State of Colorado, and of the University of Colorado, he should
also have the custodj^ of the securities purchased and held by the

University.

113 STATE EMPLOYES RETIREMENT FUND
To C. C. Hezmalhalch, Sept. 16, 1931.

Concerning the administration of Ch. 157, S. L. 1931.

September 16, 1931.

Mr. C. C. Hezmalhalch, President,

State Empployes Retirement Board,
State Capitol,

Denver, Colorado.

Dear Mr. Hezmalhalch

:

Regarding your letter of September 12th, requesting the opin-

ion of this office on certain questions which have arisen from the ad-

ministration of the State Employes Retirement Fund, I wish to

advise you as follows:

(1) With reference to your question as to what extent, if any,

credit should be given for prior service in calculating retirement

annuities of state employes who had been regularly employed by the
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state prior to Auornst 1, 1931, a study of the retirement law discloses

no direct statement concerning the credit of prior service, but Sec-

tion 11 states that

''Whenever any member of the Retirement Association

has been an employe of the State for a period of twenty
(20) years and has attained the ase of sixty-five (65) years

or when any such employe has been in the service of the

State for a period of thirtj^-five (35) years, he or she shall

be eligible for retirement for superannuation, but such re-

tirement shall not be compulsor}-. * * *"

It is a reasonable presumption and I am of the opinion that credil

for service prior to the enactment of the act should be given, but
since the law nowhere states that such prior service shall have been
continuous, the total of the periods during which the person was
regularly employed by the state and received pay should be calcu-

lated and totalled in order to determine the amount of prior service

to be credited in considering the emploj^e's eligibility for retire-

ment for superannuation.

(2) Your next question concerns the amount of credit to be
given for prior service where an employe had left the service of

the state prior to August 1, 1931, and re-enters the service of the

state after that date. Section 2 of the act states that

<<• * * Membership in said Association shall be op-

tional on the part of the present State employes but all

new State employes except elective State officers shall

become members of said Association by acceptance of

State employment. * * *'^

I am of the opinion tliat a former state em])l()ye who was not

regularly employed and receiving pay on August 1, 1931, who re-

enters the service of the state is to be considered as a now state

emploj^e within the meaning of Section 2, and thereby automati-

cally becomes a member of the association, and that credit for

prior service should be given in accordance with the rule laid

down in paragraph (1) of this opinion.

(3) The question asked in the third paragraph of your let-

ter involves the credit to be given a state employe wlio was in

the service of the state on August 1, 1931, who leaves the service

prior to August 1, 1933, without having joined the association,

and thereafter re-enters the .service. I am of the opinion that such

an employe was a "present eJiipIoye" within the provisions of

Section 2 of the act whieh states that mrnibership in said asso-

ciation shall be optional on the part of present state eini)loyes

"provided, however, that no present employe shall be eligible to

apply for membership in the Retirement Association after Au-

gust 1, 1933." Whenever a "present employe" leaves the service

of the state prior to August 1, 1933. without having taken advan-
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tage of the privilege of joining the association and thereby pre-

serving his credit for prior service, he has waived that privilege

and forever lost that opportunity, and if he re-enters the service

after August 1, 1933, his status is the same as that of a new em-
ploye who has never been employed by the state. lie automati-
cally becomes a member of the association without any credit

being given for prior service in the calculation of retirement an-

nuities.

(4) With respect to the application which the retirement

board has received from an individual who had been regularly

employed by one of the state departments and who has been on

sick leave for a period of three years, but who has not yet re-

turned to the service of the state and Avhose civil service rights

have been preserved, I am of the opinion that this individual was
not a state employe regularly employed and receiving pay from
the state on August 1, 1931, within the contemplation of the act,

and, therefore, is not eligible for membership in the retirement

association until such time as the individual may return to the

service and be placed upon the pay roll. Since the retirement

association law makes no reference to civil service, the status of

a person with respect to civil service rights need not be consid-

ered in any consideration of a person's rights under the retire-

ment association law. In the event this individual returns to the

service of the state at any time, credit should be given for prior

service in accordance with the rules laid down in paragraph (1)

of this opinion.

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

By FRED A. HARRISON,
Deput>^ Attorney General.

114 SCHOOLS

To A. J. McFarland, Sept. 16, 1931.

A County High School may issue refunding bonds at a rate

of interest lower than that borne by the bonds to be refunded,
without submitting the matter to a vote of the people ; but no
other school district can issue such bonds without a vote of the

qualified electors of the district.

115 JUSTICE OF PEACE

To Chas. M. Armstrong, Secretary of State, Sept. 17, 1931.

Where persons before justices of the peace or police magis-
trates are mistreated their remedy is to take an appeal to the

proper county court.
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116 STATE TREASURER
To .lohii ]\r. Jackson, Sept. 18, 1931.

The State Treasurer in lonninjj: funds in his hands must
exereise necessary and reasonabk* dilijrence and care in obtaining
the liijrhest rates of interest possil)le in behalf of the State. (Sec.

67, C. L. 1921.)

117 STATE TREASURER
To J. M. Jackson, Sept. 18, 1931.

In purchasing securities for the State Employes' Retirement
Fund, the State Treasurer does not need a warrant from the State

Auditor. (Sections 5 and 6, Ch. 157, S. L. 1931.)

118 CORPORATIONS
To Chas. M. Armstrong, Sept. 22, li):n.

Under Sec. 4, Sub-sec. 5 and Sec. 8, Sub-sec. A, of Chapter
70, S. L. 1981, a specific number of directors must be designated
in the certificate of incorporation, and the number cannot be less

than three. It is further necessary that the names of the directors

must be set forth in the certificate of incorporation.

119 SCHOOLS
To A. J. McFarland, Oct. 1, 1931.

Sec. 8337, C. L. 1921, provides tliat the cost of maintaining
kindergartens shaU be paid from a speci-aJ school fund of the dis-

trict. The kindergarten teacher's salary is included in the term
"maintenance." (Sees. 8337, 8446, 8447, 8448, 8505, C. L. 1921.)

120 SCHOOLS
To F. B. Kesling, Oct. 3, 1931.

Under Sec. 8310, (\ L. 1921, a portion of one school district

may be detaclied from said district and annexed to a contiguous
di.strict, by the county superintendent, upon petition of a major-
ity of tlie legal voters resident within the territory to be so an-

nexed, subject to the limitations of Sec. 8309, C. L. 1921.

121 STATE ROAD FUNDS
To W. 1). MacCiimis, Oct. 3, 1931.

An audit of the records of the various counties with reference to their

expenditure of state road funds should be made for each calendar
r.r county vear.

October 3, 1931.

lion. W. I). Mac(Jiiini.s,

State Auditor,
Capitol Building,

Drnvrr, < 'olorado.

Dear Sir

PursiiJiiif \(* y<Hir ni-.il i('(|u»'st t'oi* :in opinion as to when
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under Section 2, Paragraph 2, of House Bill No. 537, Chapter 53,

Session Laws, 1931, an audit of the records of the various coun-

ties with reference to their expenditure of state road funds
should be made and as to how far back said audit slioidd j^o,

please be advised as follows

:

Section 2, Para^rraph 2, of said act reads as follows:

''It shall be the duty of the State Auditing Board
acting by and through the State Auditor to audit

annually the records of the several Counties in the use and
expenditure of all State Road Funds, and the proportion-

ate part of the necessary expenses of the State Auditor's
annual audit of the records of the County Treasurers ap-

plicable to the audit of the road funds shall be paid from
the funds of the State IlighAvay Department. Any moneys
unlawfully obtained by the Counties or unlawfully
expended by the Counties from the road funds shall

be returned to the State Treasurer for the use of the

State Highway Funds, and the Attorney General is here-

by authorized and directed to take appropriate action to

recover such funds for the State Highway Fund."

The act makes no statement as to when the first audit shall

be made, nor does it state how far back said audit shall go. The
words ''annual" and "annually" are, however, used.

It has been suggested that the legislature intended that the

first audit should go back to the time when the counties were first

allotted money by the state, and that said audit should cover the

expenditure by the counties of all state road funds heretofore re-

ceived by them.

We do not believe such a construction can be placed upon the

act.

The Colorado Supreme Court in the case of Ducey v. Patter-

son, 37 Colo. 216, 226, said:

" 'The first and chief aim and object of a court, in

constructing a statute, is to ascertain the intention of the

legislature, and in ever}^ country where the supremacy of

law is recognized, it is far more reasonable to suppose
that this intention was to legislate for the future rather

than the past. Every reasonable doubt, as to such intent,

must be resolved against, rather than in favor of, the retro-

active operation of the statute. The leading case upon
this subject in this jurisdiction is Railway Co. v. Wood-
ward, 4 Colo. 162. In this, Chief Justice Thatcher said:

"But when legislatures, even in the absence of a consti-

tutional interdict, pass laws which might be so construed
as to give them a retrospective effect, courts will not so

interpret them, unless the intention of the law-making
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power is clearly declared. With caution and distrust

courts give retrospective statutes effect even where the
law-^iver has constitutional power to enact them." To
the same effect is Day v. Madden, 9 Colo. App. 464, in

which Judere Bissell discussed the subject and affirmed
the same rule in an able and exhaustive opinion. In U. S.

V. Heth, 3 Cranch 399, it was said, in the opinion of the

court: ''Words in a statute ouirht not to have a retro-

spective operation, unless they are so clear, strong and im-
perative that no other meaninj:: can be annexed to them,
or unless the intention of the leofislature cannot be other-

wise satisfied." The rule is founded on the soundest prin-

ciples of public policy and its reason is manifest.'
"

We find no words in the statute which indicate that the le^-
lature intended that the act should be retrospective. The act,

however, states that an audit shall be made annu-ally.

Inasmuch as the act in question became effective July 16, 1931,

it is our opinion that the act must be interpreted to mean that the

legislature intended that an audit should be made for the calendar

year of 1931, which is also the fiscal county year, and for each

subsequent calendar or county year, and so advise you.

Aside from the use of the words ''annual" and annually, the

act is silent as to when the audits shall be made. It is our opin-

ion, therefore, that the annual audit can be made at the conveni-

ence of your office or when ordered by the Auditing Board, pro-

vided it is made as aforesaid.

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

By WALLACE S. FORTH,
Assistant Attorney General.

122 LEGAL NEWSPAPER
To Kdwiii A. ncmis, October 3, 1931.

The merger of a legal weekly newspaper with a daily news-

paptT which is not legal would not make the newly created news-

paper a legal Tiewspnpcr. (Ch. 113, S. T^. 1931.>

123 IRRIGATION DISTRICTS

State Board of Land Coininissioners, October 3, 1931.

Lands in an irrigation or drainage district are unincumbered,

save when the special taxes which have been levied, and are duo
and payable, have not been paid. Special taxes for an irrigation

or drainage distriet, which will be due and ])ayable at future

dates, are in the same category as general taxes, namely, that

they constitutj- no lini or encund)ninee until such time as they
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have been assessed and are payable. (Citings Ch. 169, S. L. 1929,

and Henrlylyn Irrigation District v. Thomas, 64 Colo. 413, 173

Pac. 541.)

124 STATE PENITENTIARY
To F. E. Crawford, October 3, 1931.

Concerning the powers, duties, and functions of the warden, and of the
board of corrections.

October 2, 1931.

Mr. F. E. Crawford,
Warden, State Penitentiary,

Canon City, Colorado.

Dear Sir:

In your letter of the first inst., you have requested the Attor-

ney General's office for an opinion as to the rcvspective powers,
duties and functions of the Board of Corrections and the Warden
in relation to the state penitentiary, and the manner in which those

powers and duties should be exercised, and you are advised as fol-

lows:

Section 537, Compiled Laws of 1921, as amended by Section 2,

Chapter 63, Session Laws of 1931, provides as follows:

'

' Said board shall have full control, management and
supervision of the Colorado State Penitentiary, the Colo-

rado State Reformatory, and Colorado State Hospital ; and
over all property, grounds and buildings of said institu-

tions; and shall make all necessary rules and regulations

for the government, management, police and discipline

of said institutions."

Section 754 of said Compiled Laws provides

:

*'The organization of the state penitentiary shall con-

sist of a warden and such guards, turnkeys, overseers and
clerks as may, in the opinion of the Colorado board of

corrections, be necessary, and a parole officer, physician
and surgeon and a chaplain. The warden shall be ap-

pointed by the governor and all other officers and employes
shall be appointed or employed by the warden with the

consent of the Colorado board of corrections. * * * "

These two sections must be read and considered together, in

order to determine the respective powers and duties of the Board
of Corrections and the Warden of the state penitentiary. These
sections, together with Sections 538, 755, 756, 757 (as amended by
S. L. 1931, Chap. 69, page 219), set forth the respective duties of

the Board of Corrections and the Warden of the penitentiary.

The Board of Corrections may act and function only as a

body. The individual members of the Board as such have no power
or authority whatever over the control and jurisdiction of the
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state penitentiary. Construing the languaf?e of Section 537 as

amended, it means that the Board of Corrections has the full con-

trol, management and supervision of the state penitentiary as an
administrative Board, and it may act in relation to the peniten-

tiary, in its capacity as a body and not as individuals. No other

construction may be placed upon the statutes.

Pursuant to Section 754, above mentioned, the organization of

the state penitentiary shall consist of the warden and such other

officers and employes as shall be appointed or employed by the

Warden, with the consent of the Board of Corrections. All sub-

ordinate officers and employes, therefore, are responsible directly

to the Warden and not to the Board of Corrections.

Since the Board of Corrections can only act as a body, it is

the duty of that body to promulgate rules and regulations, in law-

ful meeting, for the government, management, police and dis-

cipline of the state penitentiary, which rules and regulations should

be formally transmitted and delivered to the Warden for his guid-

ance in the administration of the affairs of that institution. The
power and duty to put into effect and carry out such rules and
regulations, as directed by the Board of Corrections, is exclusively

the function of the Warden, and no member of the Board of Cor-
rections, individually or otherwise, has a right to interfere there-

with.

Section 537. as amended, considered together with Section 754,

makes it the plain duty of the Board of Corrections to issue such
rules and regulations to the Warden and no one else, since the

Warden has been by law made responsible for the administration
of the affairs of the penitentiary.

The warden is responsi])le for the safekeeping of all convicts

and their propertv, and, in this particular. Sections 755, 6798 and
6799, C. L. 1921, 'should be considered.

By Section 755, the Warden, his assistants, the guards and
keepers, are made conservators of the peace at the penitentiary, and
as such have power of arrest. Tender the terms of Section 6798.

the Warden, or any officer or agent in the employ of the institu-

tion, is guilty of a felony, shoidd they fraudulently contrive, pro-

cure, aid, connive at, or otherwise voluntarily suffer the escape of

any convict committed to the penitentiary, and Section 6799 pro-

vides penalties for violations of the rules and regulations of the

penitentiary by the Ward<Mi or other officers and employes of the

penitentiary.

From these sections, it is evident the duty to keep the inmates

in safekeeping is vested solely in the Warden and his subordinates.

The duties and responsibilities of the Warden, as fixed by these

section.s, and the power to approve or disapprove good time allow-

ances under Section 757, as amended, cannot be taken away from

the Warden by the Board of Corrections, nor can the Board re-

lieve the Warilen of his liability to properly exercise his disere-
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tion under Section 757; nor can it relieve him from his liability

for his neglii^ent failure to keep each convict in custody in accord-

ance with Sections 6798 and 6799.

Section 754 makes it the duty of the Board of Corrections to

fix the number of guards, turnkeys, overseers, etc., but the ap-

pointments thereof, as such j^uards, etc., is exclusively the duty of

the Warden, with the consent of the Board of Corrections. This
section means that the Legislature gave to the Warden the power
to select the penitentiary personnel, the members of which he could
confidently depend upon to co-operate with him and carry out his

orders to the best interests of the institution, and the refusal of

the Board to give its consent to the appointment of anj^ individual

must be based upon reasonable grounds and cannot be withheld
for purely arbitrary or capricious reasons. The power of the
Warden to appoint employes, necessarily carries with it the power
to revoke such appointments, subject, however, to the rules and
regulations of the State Civil Service Commission, and this power
cannot be usurped by the Board of Corrections.

Unless the Board of Corrections, as a body, in lawful meeting,

promulgates rules and regulations for the control, management and
supervision of the penitentiary, pursuant to law, as hereinabove in-

dicated, the M^arden has full power and authority to do all acts

and things necessary for the proper management and control of

the institution and the inmates, according to his own discretion.

But when the Board of Corrections adopts rules and regulations

concerning the management and control, police and discipline of

the institution, then it is the duty of the Warden to comply with
such rules and regulations and to see to it that his subordinates do
likewise, provided, that said rules and regulations do not conflict

with the express statutory duties and powers conferred upon the

Warden.
It has been brought to the attention of this office that a certain

member of the Board of Corrections has been usurping the powers
of the Warden at the state penitentiary and that this has been
going on for some time. These powers of the Warden have been
unlawfully exercised by said member of the Board of Corrections

upon the excuse that you have failed to perform your functions

and duties as Warden at the state penitentiary. But one wrong
does not correct another wrong. It is your plain and clear duty
to function as Warden of the state penitentiary so long as you are

Warden and if there is any interference with that authority pos-

sessed by you according to law, it is j^our further plain and clear

duty to bring it to the attention of the Governor of the State of

Colorado, and to secure immediate action for the correction of such
unlawful interference. If you are incapable and incompetent to

perform the duties of Warden as prescribed by law and to carry

out the rules and regulations of the Board of Corrections, as pro-

mulgrated bv it under the laws for vour guidance in the adminis-
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tration of the affairs of the penitentiary, it is the further plain

and clear duty of the Board of Corrections to immediately ask the

Governor of the State of Colorado to suspend you, pending the

filinor of charg-es before the Civil Service Commission, pursuant to

a rule adopted by the Civil Service Commission, which reads as

follows

:

** (5) The appointing power may, with the approval

of the Civil Service Commission, at any time suspend with-

out pay for ten days any employe who, in its judgment,
is guilty of any misconduct or breach of discipline; and
if, within that period, charges are filed with the Commis-
sion against such person, the Commission may continue

such suspension until the Commission shall hear and de-

cide the charges, which must be done within thirty days
after same are filed.'*

During such period of suspension, it is the duty of the

Governor of the State to make a provisional appointment of a

warden to carry out the duties of the warden as prescribed by law,

and the rules and regulations as promulgated by the Board of Cor-
rections, but this power, under no circumstances, can be exercised

by a member of the Board of Corrections as such. Until you are

so removed as Warden of the penitentiary, the Governor, or the
Board of Corrections, has no risrht or authority in law or other-

wise to appoint an Acting Warden of the state penitentiary, or to

delegate the powers, or any part thereof, to any other person.

The Attorney General would be derelict in his duty if he
did not point out to you, the Board of Corrections and the Gov-
ernor, under the conditions now existing at the penitentiary,

that there must be in charge of the penitentiary, with full power
to administer the affairs thereof. A WARDEN, as provided by
law, without any interference in the performance of those duties

by the Board of Corrections, or any other ]ierson, and the Warden
must have, and is entitled to, the full en-operation of the Board
of Corrections and the Governor.

Tn a recent article appearing in (mh- of the daily papers. Mr.
Wann. Member of the Board of Corrections, is quoted as saying:

"The present board made an effort to get (you)
Crawford to function, and, failing in its efforts, was
obliged to name Roy Best as deputy warden with full con-

trol of the discipline within the walls."

If, in fact you did fail to function a('(M)rdiii<: to \;\\\ .ind pnr-

Kiiant to any rules and regulations which may have been jiromul-

gated by the Board of Corrections and coinnuinicated to you. cer-

tainly it WHS not the duty of the Hoar<l to name Roy l^est. or any
other person, as Deputy Warden,—that being ])eculiarly the power
and function of your office to appoint all employes with the eon-
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sent and approval of the Board of Corrections,—and certainly the

Board of Corrections, or anyone else, did not have the power to

give said DeputyWarden full control of the discipline within the

walls. But, on the other hand as heretofore pointed out, if the

Board had sufficient reasons to conclude that you had failed to func-
tion, then it was the duty of the Board to ask the Governor to

suspend you before placin^: anyone in charge of the prison as

Warden with any control whatever derogatory to your command.
By constitutional direction, the supreme executive power of

the state is vested in the Governor who shall take care that the laws

be faithfully executed. In this instance, where the Governor is the

only officer who can appoint the Warden, the laws controlling the

government of the state penitentiary are peculiarly in the care of
the Governor, to the end that they be faithfully executed. The
Governor should see to it that the Board of Corrections and the
Warden properly perform the duties as by law provided. In the
event of their failure or refusal to do so, he should immediately
remove either or both without hesitation as by law provided.

The conditions at the penitentiary are deplorable and if you
cannot and will not function as Warden, then it is your plain

duty to resign and permit the Governor to appoint a Warden who
can and will perform the functions of that office. At the same
time, the Board of Corrections should quit meddling with the

duties of the Warden at the penitentiary, and if the Board of

Corrections feels that it must take action because of the failure of

the Warden to properly run that institution, it must act for the

correction thereof according to law and not otherwise.

I have pointed out the respective duties of the Governor, the

Board of Corrections and the Warden for the express purpose of

clarifying the deplorable situation at this time existing at the

state penitentiary and to bring about an orderly administration of

that institution. The duties and powers, as prescribed by law, of

such have herein been clearly defined and, if pursued, should re-

sult in harmony and co-operation in the management of that insti-

tution.

A copy of this opinion has been mailed to each of the members
of the Board of Corrections and to his Excellency, William H.
Adams, Governor of the State.

Kespectfully submitted,
' CLARENCE L. IRELAND,

Attorney General.

125 STATE TREASURER

To John M. Jackson, October 5, 1931.

In the absence of statutes making it your duty to collect the

bond interest coupons or matured bonds, these administrative acts
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are to be done by the board, bureau or departinent havin«r eoii-

trol of the particular fund in question.

Any charjres incurred in the collection of bond interest cou-
pons (»r matured l)onds belon<riiinr to a fund, are properly classi-

fied as a part of the cost of the administration of the fund, and
said char<;es should be paid out of the moneys provided for the

administration of said fund. (Ch. 157, S. L* 1931, Sections 335,

4514, 4516, C. L. 1021: Ch. lOf), S. L. 1927.^

126 COUNTY EXTENSION AGENTS
To Chas. A. Lory, October 5, 1931.

The salary of an Assistant County Extension Agent may not

be paid out of the "reneral funds of a county, as his work is not

for the public generally. (Citincr Sees. 3024-3029; Robbins v.

County Commissioners, 50 Colo. 615.)

127 MOTOR VEHICLES
To Charles M. Armstrong, October 5, 1931.

1. The exception in Sec. lOS. Ch. 122, S. L. 1931, with
reference to ** implements of husbandry," cannot be construed to

include a vehicle used in hauling or trucking.

2. The provisions of Sees. 142 and 143 with reference to

violations of the act, and fines and forfeitures therefor, do not

apply to cases involving a violation of city ordinances, and fines

and forfeiMircs in such instanc(»s are not to be transmitted to the

Motor Vehicle Department.

128 TAXATION
To State Board of Equalization, October 19, 1931.

It is not tlie province of the State Board of K(|ualization or

tlic Colorado Tax Commission to allow or disallow claims of ex-

emption from taxation. Whether or not any particular item

of property is exempt from taxation is a question of law, to be

determined by the courts unless the case is so clear that the tax-

ing authorities feel justified in treating the subject as exempt,
r Citing Art. X, Colo. (V)nst., Sees. 7263, 73S3, C. L. 1921, Opinion

of this office to Tax Commission, dated Nov. 3, 1928, Union I*;hv

Hy. v. County Commissioners, 35 F(h]. (^2d'> 7s5/>

129 FRUITS AND VEGETABLES
To .John J. Tobin, October 21, 1931.

The term **C(»mmission Merchant" as used in Sec. 1, Ch.

72, S. L. 1931, sliould be interpreted to mean not only ])ersons

brokers, exchanges, associations and corporations who receive

any kind of farm j)roduce on commission, or solicit consignments

of the same, but also any of the above agencies who sell or offer

for sab* any kind of farjn produce within this state.
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130 STATE EMPLOYES
To George M. List, October 22, 1931.

The State Entomologist and his employes are eligible for

membership in the State Employes' Retirement Association, but
only on the basis of that part of their salaries paid from the

appropriation for State Entomologist's office, (Ch. 157, S. L.

1931.)

131 WORKMEN'S COMPENSATION
To Clinton TurnbuU, October 22, 1931.

Application of Workmen's Compensation Act to city firemen.

October 22, 1931.

Mr. Clinton TurnbuU,
303 Jacobson Building,

Denver, Colorado.

Dear Sir:

In your letter addressed to the Attorney General you pro-

pound the following questions, to-wit:

** First: When is a fireman off duty and when on
' duty? Some cities work under this law, a split shift as

follows, 11 and 13 hours, 12 and 12 hours, and 24 hours
on and 24 hours off duty. When is a fireman protected by
the state compensation act?"

'

' Second : A fireman relieved from duty and return-

ing to his home and in uniform, is fatally injured, is his

wife entitled to the compensation?"
''Third: If a fireman off duty is injured so to be

totally disabled and unable in the future to return to his

duties as a fireman, be entitled to pension under the acts

of 1903 and 1917?"
"Fourth: Is a fireman, on tour on his time off, en-

countering a fire and participating in its activities and is

permanently injured, entitled to compensation?"

In answering your inquiries, we must bear in mind that each

compensation case differs as to facts. To this we may add that

the Industrial Commission is the decider of facts and that their

award is conclusive upon all matters of fact properly in dispute

before the Commission where supported by evidence or a reason-

able inference to be drawn therefrom. For this reason we can only

state to you the general rules applicable and leave each particular

claim to be determined by the fact finding body which is the Com-
mission.

Since by our Colorado Workmen's Compensation Act, compen-
sation can only be paid when the employe at the time of the acci-

dent is performing service arising out of and in the course of his
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employment or where the injury or death is proximately caused by
an accident arising out of and in the course of his employment the
construction of the term "arising out of" and "in the course of"
the employment becomes important. This the court has done in the
Industrial Commission v. Anderson, et al., 69 Colo. 147, 150, as

follows

:

«<# # # jj^ order that compensation maj^ be due, the in-

jury must both arise out of and also be received in the

course of the employment. Neither alone is enough. It

is not easy nor necessary to the determination of the case

at bar to give a comprehensive definition of these words
which shall accurately include all cases embraced within

the act, and with precision exclude those outside its terms.

It is sufficient to say that any injury is received 'in the

course of the employment, when it comes while the work-
man is doing the duty which he is employed to perform.

It 'arises out of the employment when there is apparent
to the rational mind, upon consideration of all the circum-

stances, a causal connection between the conditions under
which the work is required to be performed and the re-

sulting injury. Under this test, if the injury can be seen

to have followed as a natural incident of the work, and
to have been contemplated by a reasonable person familiar

with the whole situation as a result of the exposure oc-

casioned by the nature of the employment, then it arises

'out of the employment. But it excludes an injury
which cannot fairly be traced to the employment as a con-

tributing proximate cause and which comes from a hazard
to which the workman would have been equally exposed
apart from the employment. The causative danger must
be peculiar to the work, and not common to the neighbor-

hood. It must be incidental to the character of the busi-

ness, and not independent of the relation of master and
servant. It need not have been foreseen or expected, but
after the event it must appear to have had its origin in a
risk connected with the employment, and to have flowed

from that source as a rational consequence."

T() this we may add thv following quotation from the same
case:

<<• • • rpjj^.
pt^i^.f j}, J.Q j^p^Y ^}^.^ ^\^Q tendency may be to

inquire only as to the employment and the injury and to

assume that thes<» two factors constitute ground for com-
pensation. But the essential connt'cting link of direct

causal coiuK'ction betwcrn the personal injury and \ho em-
ployment must be established before the act becomes oper-

ative. The personal injury must be the result of the em-
ployment, nn(\ the (low from it as the inducing proximate
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cause. The rational mind must be able to trace the re-

sultant personal injury to a proximate cause set in motion
by the emploj^ment, and not by some other agency, or

there can be no recovery. In passing upon this question,

an humanitarian emotion ought not to take the place of

sound judgment in the weighing of evidence. The direct

connection between the personal injury as a result and
the employment a.s its proximate cause must be proved by
facts before the right to compensation springs into being.

'

'

Again the general rule is that no compensation is recoverable by
an employe who is injured while on his way to or from his work
but there are exceptions to the rule.

In Comstock v. Bivens, et al., 78 Colo. 107, 110, the court
states

:

"1. In Industrial Commission v. Anderson, 69 Colo.

147, 169 Pac. 135, L. R. A. 1918F, 885, we held that in
the absence of special circumstances bringing the accident
within the scope of the employment, no compensation is

recoverable by an employee who is injured while on his

way to or from work.'^

After discussing prior Colorado decisions the court on page
110 also said:

''Honnold on Workmen's Compensation, section 114,

says where an employee is doing something which, though
not strictly in the line of his obligatory duty, is still doing
something incidental to his work, and while doing the same
is injured, the accident causing the injury may properly
be held to arise out of and in the course of employment,
and he will be entitled to compensation. We think the

case in hand comes within the exception to the general
rule. Indeed, in Industrial Commission v. Aetna Co., 64
Colo. 480 (174 Pac. 589, 3 A. L. R. 1336), we said at page
487: 'All those things that he (the employee) is entitled

to do by virtue of his contract he is for the purposes of

the act employed to do, and they are therefore within his

contracts of employment.' "

Under section 9371, C. L. ] 921, which reads as follows

:

''If any member of any paid fire department, while

in the performance of his duty or by reason of service

in such department shall become physically or mentally

disabled and such disability shall seem to be of a tem-

porary nature, said board of trustees shall retire such

disabled person and the said board of trustees shall author-

ize the payment to such person monthly from the pen-

sion fund an amount equal to the monthly compensation
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paid any such member as salary at the date of such dis-

ability; not, however, to exceed a period of one year. For
the purpose of determining the physical or mental dis-

ability of any such member the board of trustees may
personally examine the member or may appoint one or

more physicians or surgeons to make an examination of

the member and report their findings to the board, which
report may be taken into consideration in determining
whether said member is physically or mentally disabled.

If any member or officer of any fire department shall be-

come mentally or physically disabled so as to render neces-

sary his retirement from service in such department, said

board of trustees shall retire such member from service

in such department, and he shall receive from the pension
fund an amount equal to one-half (^4) of the monthly
salary received by him at the time he shall become so dis-

abled."

We are of the opinion that if a member of any paid Fire De-
partment while in the performance of his duty or by reason of

service in such department shall become physically or mentally dis-

abled and such disability shall seem to be of a temporary nature,

he is entitled to an amount equal to the monthly compensation paid
any such member as salary at the date of such diability not to

exceed a period of one year. This is in the nature of pension for

temporary disability. In event, however, a fireman whUe in the

perfoi'mance of his duty or by reason of service in s\cch depart-

ment shall become mentally or physically disabled so as to render
necessary his retirement from service in such department the proper
board of trustees shall retire such member from service in such
department, and he shall receive from the pension fund an amount
equal to one-half (V^) of the monthly salary received by him at

the time he shall become so disabled.

The quosticm as to whether or not a member of any fire depart-

ment was or wa.s not injured while in the performance of his duty,

or by reason of service in such department will necessarily have

to be determined from the facts of each particular case. The same
can be said as to the determination of the extent of his physical

or mental disability.

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

ByARTIIT'R L. OLSON,
Assistant Attorney General.

132 SCHOOL OF MINES

To Dr. M. F. Coolbauj?h, October 23, 1931.

A eontract entered, into between a state institution and a
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national bank for the purpose of securing the funds of such in-

stitution on deposit in sucli bank would be void for the reason

(1) that it would be setting aside assets of the bank for the bene-

fit of one depositor and discriminating against other depositors;

and for the further reason that unless the securities so deposited

with the bank Avere in the possession of the institution, or in

escrow as security, there would be no lien upon such securit ies or

assets, favoring the institution as against other depositors at

the bank.

133 PATENT RIGHTS
To M. F. Coolbaugh, October 23, 1931.

Under Federal decisions a patent perfected by an employe
of the Government upon the Government's time and in (xovern-

ment shops belongs to the Government, and not to the individual

citizen. Under the same circumstances a patent developed in a

state institution would belong to the State of Colorado.

134 CORPORATIONS
To C. M. Armstrong, October 23, 1931.

A publication of a list of Defunct Corporations in a county
in which no newspaper is published, may be made in the nearest

newspaper of general circulation in the county and would be a

sufficient publication upon which to base a declaration that such
corporations are defunct.

135 RETIREMENT ASSOCIATION
To W. R. Freeman, October 26, 1931.

The State Dairy Commissioner is eligible to membership in

the State Employes' Retirement Association in proportion to the

amount of salary paid as such commissioner. (Ch. 157, S. L.

1931.)

136 GAS AND OIL

To Paul M. Williams, October 28, 1931.

Gasoline tax funds allotted to the respective counties must
be kept in a separate fund, and must not be diverted to other

funds or commingled with the general fund. (Ch. 139, S. L. 1929;
Ch. 53, S. L. 1931.)

137 SCHOOLS
To Inez J. Lewis, October 30, 1931.

The courts have held that a teacher who has continued to

receive, without protest, her salary at a rate less than the pre-

vailing rate provided by statute, thereby waives any right she

may have had at the time to insist that the salary should be fixed

at a rate higher than that paid her. (Rvan v. New York, 377
N. Y. 271.)
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138 TAXATION
To Edward A. l^ciiiis, Xovember 10, 1931.

Withdrawal of names from the delinquent tax list, after the

first publication thereof, Avould b«' contrary to the provisions

of Sec. 7405, C. L. 1921, even thougrh the delincpient taxes have
been paid subsequent to the first publication.

139 BARBERS
To Hoard of Examiners, November 12, 1931.

Under the provisions of Sec. 4746, C. L. 1921, as amended by
the Act of 1929—sub. (c) a person who has practiced the barber's
trade in this state for the requisite number of years, is entitled to

a renewal of his license upon makiji^j application therefor and
payinjr the fee. (Ch. 64, S. L. 1929.)

140 PENITENTIARY
To Tlios. A. Duke, November 12, 1931.

In order to transfer an insane convict from the penitentiary
to the Insane Asjium for treatment; the Governor may appoint
members of the staff of the State Hospital or the Penitentiary
who are practicing^ physicians to examine an insane prisoner, with
a view to his transfer to the hospital for treatment. (Sees. 564,

572, C. L. 1921.)

141 COLORADO GEOLOGICAL SURVEY
To Dr. Coolbaujrh, November 13, 1931.

Under Sec. 2, Ch. 6, S. L. 1931, the Colorado Geological Sur-

vey may enter into agreements, make reasonable charges for its

services to the various state departments and pay the salaries

and (expenses of the State Geologist and its other employes from
the proceeds thereof.

(Citing Cocknower v. V. S. 248. U. S. 405; Eley v. Miller,

7 Ind. App. 529; Cole v. Wliite County, 32 Ark. 45; (^ommission-

ovs V. Walker, ()6 Colo. 312; State ex rel. Linn Co. v. Adams,
172 Mo. 1; llolman v. Citv of Macon, 155 Mo. App. 378; State

V. Montoga, 20 N. M. 104; Henry v. Doles, 186 Wis. 622; Lecken-
by V. Post Printing fV)., 65 Colo. 443.^

142 INSURANCE
To Jackson Cochrane, Noveml)er 13, 1931.

Where payment of a tax is made by an insurance company
iifidrr protest, but without the claim that such tax is illegal or

excessive, tiie state treasurer cannot nuike refund of sueli tax

without an ordi'r of court. (Sec. 2486, C. 1j. 1921; Cochrane v.

Natioiuil Iiif«' Ins. ('o., 77 ('olo. 243; Cochrane v. Haidvers Life

Ins. Co.. .30 Fed. (2d) 918; 26 R. C. L. Sec. 455.)
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143 FOODS
To AV. R. Freeman, November 14, 1931.

The law does not require tlie operators of counter ice cream
freezers to secure the license provided for by Sec. 9, Ch. 97, S. L.

1923 ; but these freezers should be inspected by the State Pood
and Drug Commissioner for the purposes of sanitation.

144 STATE ENGINEER
To M. C. Hinderlider, November 16, 1931.

The statutes of this state do not empower the State Engineer
to conduct a fact finding investigation to determine priorities

between ditch owners in the waters of a natural stream or its

tributaries. This power is vested in the courts. (Citing Sec. 1804,

C. L. 1921; Chew v. Fremont County, 18 Colo. App. 162.)

145 DEPENDENT CHILDREN
To J. L. McMenamin, November 18, 1931.

Funds inherited by children w^ho are or have been inmates
of the State Home for Dependent and Neglected Children may
not be paid out by the Superintendent^ without a proper order of

court.

146 INSURANCE
To Jackson Cochrane, Noveanber 18, 1931.

An instrument offered for sale by an insurance company
which is called an investment bond, but which is in fact a con-

tract for the sale of stock, is misleading, and such company
should not be permitted to offer the same for sale. (Sec. 2505,

C. L. 1921.)

147 WORKMEN'S COMPENSATION
To Jos. \V. Hawley, November 24, 1931.

One who owns timber land and contracts the timber to one

man who in turn makes contracts with several others to cut

and haul timber, should, under Sees. 49 and 50 of the Workmen's
Compensation Act, insure and keep insured his liabilities under
said act, unless his contractors or sub-contractors have provided
themselves w^ith compensation insurance. (Sees. 4423, 4424, C.

L. 1921.)

148 COLLECTION AGENCY
To C. M. Armstrong, December 1, 1931.

Persons, firms or corporations who solicit accounts for col-

lection, and in connection with the collection of such accounts
make certain investigations and then either effect collections or



146 Biennial Report

t'ailin*^ to do so repossess cars or other property, come witliin

the provisions of the Collection Agency Law. (Ch. 62, S. L. 1931.)

149 CIVIL SERVICE

To Thos. A. Duke, December 8, 1931.

The Civil Service Law does not provde for the abatement of the salary
of employes in the classified service before final discharge after
hearing.

December 3, 1931.

Mr. Thomas A. Duke, President,

Colorado Board of Corrections,

Pueblo, Colorado.

Dear Sir:

We have your letter of the 2nd inst., in which you ask con-

cerning the salary due Mr. Crawford as Warden, pending the

final determination of charges preferred against him before the

Civil Service Commission.
Section 539, Compiled Laws of 1921, provides, in part, as fol-

lows:

"The wardens of the state reformatory and state

penitentiary, each, shall receive twenty-five hundred dol-

lars per annum, and their subsistence under the direction

of the Colorado board of corrections, as full compensation
for their services."

F. Eugene Crawford was appointed Warden of the State

Penitentiary at the above salary. We are, also, advised he was
certified by the Civil Service Commission of Colorado to that posi-

tion.

Section 130 of said laws provides that "Persons in the classi-

fied service shall hold their respective positions * •" and "they
shall be removed or disciplined only upon written charges * • •

to be finally and promptly determined by the Commission upon
inquiry and after an opportunity to be heard."

The Civil Service provisions of the statute nowhere author-

ize that an employe or official in the classified civil service may be

deprived of his statutory salary before discharge after a hearing.

We call attention to the case of Emmift v. Ma\im\ etc., 128
N. Y. 117, 119, in which the court says:

"Here the plaintiff was appoint<Ml by the acjueduct

commission aTi inspector of masonry and his employment
in that capacity was evidenced by a written certificate of

appointment. • • • Hcsides, it appears that his candidacy
for the office must have been fortified by a certificate from
the civil service commission and his fpialifications fur-

ther certified to by at h»ast three of the aqueduct com-

missioners. Such an employe upon the work cannot be
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classified, or regarded, as a temporary or occasional

laborer. He fills an office with certain more or less im-

portant responsibilities attached to it, and he becomes en-

titled to receive the. compensation as it was fixed by the

commissioners, until they see fit to discharge him. That
power, unquestionably, is inherently theirs and that is not

disputed; but where is to be found the power to suspend
the incumbent of the office without pay? Nothing in the

act, vesting the commissioners with i)Owers, leads us to

infer such a power as to suspend an officer without

pay. * * *.

"* * * In my opinion, therefore, as the office of in-

spector was one which the act empowered the commission-

ers to fill by appointment, the incumbent derived from his

office the right to receive the emoluments belonging to it,

until discharged; and that temporary, or indefinite, sus-

pension without pay was not within the powers of the

commissioners to effect arbitrarily.
'

'

In our opinion the order of suspension issued by Governor
Adams on October 8, 1931, pending the determination of the

charges against Mr. Crawford as Warden before the Civil Service

Commission, did not extinguish the right of Mr. Crawford to his

salary as such Warden prior to final discharge by the Civil Service

Commission.

We are further of the opinion that until such time as his case

is finally decided by the Civil Service Commission, vouchers should
be made at the regular intervals in favor of F. Eugene Crawford
as Warden for his salary and forwarded through the usual chan-
nels.

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

By SIDNEY P. GODSMAN,
Assistant Attorney General.

150 MOTOR VEHICLES

To Chas. M. Armstrong, December 15, 1931.

The term ''chauffeur" as used in Ch. 122, S. L. 1931, defined.

151 MOTOR VEHICLES

To Chas. M. Armstrong, December 21, 1931.

Justice, county and district courts are the only courts in

this state empowered to try cases for violation of state laws.
A police magistrate has authoritj' to try cases arising out of

violation of ordinances of his own citv or town.
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There is no authority under the law for the noting of con-
victions on operators' license cards, and no judge, justice of

the peace or police magistrate has any authority to make a note
of conviction on any such card. (Ch. 122, S. L. 1931.)

152 MOTOR VEHICLES
To Chas. M. Armstrong, December 22, 1931.

Sec. 29-c of Ch. 122, S. L. 1931, provides that the Secretary
of State shall not register such vehicles until and unless the

owner shall agree to carry insurance . . . and if the owner
shall fail to make such agreement, until and unless he shall

demonstrate to the Secretary of State his financial ability to re-

spond in damages as provided by the act.

153 MOTOR VEHICLES
To Chas. M. Armstrong, December 22, 1931.

The fee provided for by Sec. 54-b of Ch. 122, S. L. 1931,

shall be paid over by the county clerks to their respective county
treasurers, to be kept in their separate fund and be disposed of

as provided by Sec. 7902, C. L. 1921.

154 SCHOOL OF MINES
To M. F. Coolbaugh, December 22, 1931.

An attempt to establish residence for the purpose of avoid-

ing payment of tuition fees is not a bona fide expression of in-

tention as contemplated by law. (Sec. 8040, C. L. 1921.)

155 SCHOOL OF MINES
To M. F. Coolbaugh, December 23, 1931.

The Board of Trustees of the School of Mines has the right to

change the course of study or curriciiluiii in keeping with educa-

tional and scientific development.

156 TAXATION
To Thos. A. Nixon, December 29, 1931.

Application of reduction made by the State Board of Equalization.

December 29, 1931.

Mr. Thomas A. Nixon,

County Attorney of Wehl County,

Greeley, Colorado.

Dear Mr. Nixon

:

Replying to y<»ur Inter of the 26th inst., m ii ierence to the

assessment of manufacturing machinery and the application of

the reduction made by the State l*»OHrd of Kcpialization to such as-

8es.sment8, we will answer t!»e rpiestions in the order in which they

appear in your letter.
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The solution of the first question is the most important and
will make the determination of the other questions easier.

Section 7193, C. L. 1921, defining real estate for the purpose
of taxation, provides, inter alia, as follows:

''The term 'improvements' includes all buildings,

water rights, structures, fixtures, and fences erected upon
or affixed to land, whether title has been acquired to said

land or not."

In the case of C. F. & I. Co. v. Piiehlo Water Co., 11 Colo.

App. 352, the court held, quoting from the syllabus, as follows

:

"The fact that property is listed for taxation by the

assessor, under the head of personal property, does not
conclude the grantee thereof from showing that in fact it

was realty, in an action between the grantee and grantor
to determine which party is liable for the taxes thereon.

"Under our statute, sec. 2830, Gen. Stats. (Section

7193, C. L. 1921) and irrespective of such statute, water
mains, pipes and hydrants laid in the public streets and
alleys of a city, and the machinery connected therewith

and necessary to the operation of a waterworks plant, are

realty for the purpose of taxation."

A case directly in point upon the questions involved herein is

the case of Gibson Co. v. McNichols, 51 Colo. 54. In this case

the schedule returned to the assessor listed certain machinery of a
mining company as personal property; in making out the assess-

ment roll the assessor designated the machinery as personal prop-
erty ; the plaintiffs had entered into a contract between themselves,

treating the machinery as personal property and subject to removal.

The treasurer issued a distraint warrant against this machinery
for the amount of the unpaid personal property tax. The plain-

tiffs sought in this case to enjoin the assessor and sheriff from seiz-

ing the property. The court, in its opinion, said

:

'

' When a building is erected for a particular purpose,
and machinery placed therein reasonably necessary to ef-

fectuate that purpose, and in some substantial manner at-

tached to such building, it becomes part of the realtv.

Roseville A- M. Co. v. Iowa G. M. Co., 15 Colo. 29 ; Farm-
ers' L. & T. Co. V. Minn. E. & M. Co., 35 Minn. 543;
Symonds v. Harris, 81 Am. Dec. 552; 51 Me. 14; Laflin v.

Griffiths, 35 Barb. (N. Y.) 53; Parsons v. Copeland, 38

Me. 537 ; Grav v. Holdship, 17 Am. Dec. 680 ; 17 S. & R.

413.

"Applying this test to the facts of the case at bar,

we think it is clear that the Fru-Vanner tables were fix-

tures. The mill building certainly is real estate. It was
constructed for the purpose of enclosing the machinery
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placed therein ; without the machinery it would be useless

as a mill for the reduction of ores. The purpose of the

owners, in erectino: the plant, which includes the building

and the machinery, was to construct a concentrating plant.

To render it suitable for the use designed, the tables were
placed therein and fastened to the building in such man-
ner, and to such an extent, as would render them adapt-

able to promote the ends for which the entire plant was
constructed. To remove the tables would reduce the effi-

ciency of the mill, if not entirely destroy it, just as much
as to remove other distinct pieces of machinery therein,

like the rolls, the crushers, or the motive power, all of

which, and many other appliances, are essential and neces-

sary to assemble, place, arrange and connect as a whole,

in order to construct, complete and operate a plant for the

reduction of ore.

"The fact that the return to the assessor made on be-

half of the owners stated valuations of improvements one
sum, and machinery another, or that the mill, machinery
and improvements were returned under one valuation, does

not, when considered in the light of the fact that the ma-
chinery was unquestionably a part of the realty, estab-

lish that it was personal property: neither does the fact

that the assessor designated the machinery upon the assess-

ment roll as personal property cut any figure. His mis-

taken notion that the machinery was personal property,
when, in fact, it was part of the real estate, cannot change
the real situation or the real facts."

It seems to us that this case conclusively decides the first ques-

tion.

The buildings of sugar factories, canning factories, flour mills,

etc., are erected and designed for a particular purpose and the

machinery that is placed in them is necessary to carry out that

purpose.

Tender the rule announced above and under our statute, we
are of the opinion that manufacturing machinery and fixtures and
the buildings in which such machinery ami fixtures are located

should be cla.ssified as improvements on real property and assessed

as such. Further it may be well to state at this point that in both
cases cited above, the fact that the assessor had classified machin-
ery as personal jirojxTty and the fact tliat the owner in his schedule
returned to the assessor had so classified the machinery,—to use

the words of Justice Oabbert,—"does not cut any figure,*' and
"his mistaken notion that the machinery was personal property,

when, in fact, it was part of the real estate, cannot change the real

situation or the real farts.-*'
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Answering your second question—Buildings used in manufac-
turing should be classified as improvements on real estate and as-

sessed as such.

Third question—Improvements on real estate used for manu-
facturing purposes, as described above, are entitled to 5% reduc-

tion from the 1931 assessment under the resolution adopted by the

State Board of Equalization.

Fourth question—The fact that the taxpayer has separated on
his schedule machinery and fixtures from improvements on land,

and the fact that they may be classified by the assessor under ''Man-
ufacturing machinery and equipment" and ''Capital employed in

manufacture" is not controlling and cannot change the real situa-

tion or the real facts.

Hoping the above will be of some assistance to you, we are.

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

By FRED A. HARRISON,
Deputy Attorney General.

157 MOTOR VEHICLES
To W. D. MacGinnis, December 30, 1931.

The motor vehicle department is not confined in its expendi-

tures to the appropriations made in the General Appropriation Act
at pages 56 and 57, 1931 S. L., but may pay the expense of the

purchase of license plates from the motor vehicle registration fees.

(Ch. 122, S. L. 1931.)

158 MOTOR VEHICLES
To Chas. M. Armstrong, December 31, 1931.

Persons employed by the State Highway Department as over-

seers, who incidentally to their duties may at times drive a truck
are not chauffeurs within the meaning of the act.

This would also probably apply to drivers of trucks of cities

and counties, although it would have to be determined from the

facts in each case whether or not such drivers are chauffeurs within
the meaning of the act. (Ch. 122. 8. L. 1931.)

159 MOTOR VEHICLES
To C. R. Furrow, December 31, 1931.

A chauffeur is one w^ho is employed and paid by the owner
of a motor vehicle to drive and attend to the car. (Ch. 122, S. L.

1931.)

160 TAXATION
To W. L. Sales, January 4, 1932.

Beet dumps owned and operated by The Great Western Sugar
Company should be assessed as improvements on agricultural land.
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161 TAXATION

To Colorado Laundry Co., January 4, 1932.

Where a building is leased and machinery installed for laundry
purposes, the machinery would not become part of the real estate

and could not be assessed as such. If a building is erected and ma-
chinery installed therein for a specific purpose, the case would be

different, and the machinery might be taxed with the real estate.

162 MOTOR VEHICLES

To J. P. Allen, Warden, January 5, 1932.

Inmates of the State Penitentiary who may be used to drive

cars and trucks, are not required to be provided with chauffeur *s

license.

The Code requires that chauffeur's license should be obtained

by those whose principal employment is the operation and care of

motor vehicles, for which employment they are paid. (Ch. 122,

S. L. 1931.)

163 FRAUDULENT PRACTICE ACT

To Chas. M. Armstrong, January 5, 1932.

The fee provided for by Sec. 14 of Ch. 95, S. L. 1931, may be

held in a separate fund by the Secretary of State and used by him
for necessary expenses incurred in connection with the administra-

tion of the act.

164 COUNTY WARRANTS

To Alexander Bowie, January- 12, 1932.

The County Treasurer is not authorized to pay warrants drawn
on a particular fund until current levy has been made by county

commissioners.

165 MOTOR TRUCK LICENSES

To Worth Allen, Jiuiuary U, 1932.

The State Treasurer would not be warranted in making refunds

of taxes paid for permits, pending decision in regard to constitu-

tionality of Ch. 120, S. L. 1931.

166 TAXATION

To Capt. S. A. Clark, January 18. 1932.

Personal property owned by a person in the Federal Military

service, and which is located in Denver on April 1 of any year is

subject to taxation bv the City and County of Denver. (Sees. 494,

7249, 7180, C. L. 1921 ; opinion of this office dated Nov. 10, 1920,

to Colorado Tax Commission.

>
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167 CORPORATIONS

To Coudert Bros., January 19, 1932.

A foreign trust company may aet as executor or testamentary
trustee.

168 UNIVERSITY OF COLORADO BONDS

To Regents, University, January 21, 1932.

Bonds issued by the University of Colorado, pursuant to Chap-
ter 155, S. L. 1931, are eligible for investment of the Public School

Income Fund and the State Compensation Insurance Fund. (Sec.

9, Art. 9, Colo. Const.; Ch. 169, S. L. 1929; Ch. 199, S. L. 1927.)

169 PENITENTIARY

To. Thos. A. Duke, January 26, 1932.

There is no appropriation out of which the expense of trans-

ferring women prisoners in the penitentiary, to prisons in nearby
states can be paid.

Such prisoners are, by order of court, committed to the care

of the Warden at the State Penitentiary, and neither the Board of

Corrections or the Warden have authority to consign prisoners to

other states.

170 WORKMEN'S COMPENSATION

To The Industrial Commission, January 26, 1932.

Sec. 4353, C. L. 1931, does not apply to home rule cities.

171 CIVIL SERVICE

To C. M. Armstrong, January 30, 1932.

The Civil Service Commission may authorize a temporary ap-

pointment in an emergency, but cannot say who the appointee may
be, for the reason that a temporary or provisional appointee is not

under Civil Service.

The salaries of temporary appointees may be fixed by the ap-

pointing power except where fixed by statute.

The appointing power may make temporary appointments
where there is no eligible list under the classified civil service with-

out consulting the Civil Service Commission.

172 STATE SCHOOL FUND

To State Board Land Commissioners, February 3, 1932.

Bonds issued by the University of Colorado under authority

of Ch. 155, S. L. 1931, are eligible for investment of Public School

Fund. (Ch. 169, S. L. 1929.)
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173 CORPORATIONS
To Chas. M. Armstrong, February 3, 1932.

Copies of certificates of incorporation may be certified by the
Secretary of State, when they are presented. (Sec. 5, Ch. 70, S. L.

1931.)

174 SCHOOLS
To W. B. Giacomino, February 5, 1932.

Neither the teacher nor the school district may legally violate

Sec. 8450, C. L. 1921.

County and municipal officers mav not violate Ch. 158, C. L.
1921. (Sees. 7 and 15, Art. 14, Colo. Const.)

175 STATE LAND BOARD
To State Land Board, February 8, 1932.

The State Land Board may at any time sell any of the securities in the
Public School Permanent Fund or the Puhlic School Income Fund
if in the judgement cf the Board it would be to the advantage of
said funds to do so.

February 6, 1932.

State Board of Land Commissioners,
Capitol Building,

Denver, Colorado.

Gentlemen

:

We have your letter of the 4th, wherein you ask as follows

:

'

' Inasmuch as the statutes give this Board the author-

ity to invest the Income School Fund will you please give

us an opinion on the followinj? proposition?

''Has the State Board of Land Commissioners the

right to sell certain bonds now held by the Permanent
School Fund to the Income Fund?"

Section 1 of Chapter 169, of the 1929 Session Laws of Colo-

rado, in part reads as follows

:

"All school funds of the state, whether permanent or

income, unless otherwise disposed of by law, shall be in-

vested as directed by the State Board of Land Commis-
sioners in any one or more, or all, of the following ways,

at the discretion of said Board:"

Said section then provides six clas.ses of securities in which the

investments may be made.
It is thus seen tliat the investment of the school funds of this

state, wb<"tlicr ponnancnt or income, is under the control of your

Board and at your discn'tion. the only restriction being that siiid

funds must bo invested in certain designated types of seeiirities.

The control of a fund must be interpreted to mean not only the

investment of that fund, but also a constant vigilance over it to see
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that the securities constituting said fund, continue to be safe in-

vestments and therefore there must be an implied right on the part

of your Board to sell any of the securities constituting said school

fund, which have been previously purchased.

Section 3 of Article IX of our State Constitution provides not

only that the school fund shall remain forever inviolate and intact,

but also that ''the state shall supply all losses thereof that may in

any manner occur."

To say that your Board cannot sell any of the securities con-

stituting the school fund, would place the fund in jeopardy, as it

is well known that many securities which were safe when purchased,
subsequently because of changed conditions, become of questionable

value. In designating certain types of securities in which the school

funds may be invested, the Legislature has endeavored to safeguard
the fund. But even so, it may be found from time to time that

there are securities constituting said fund, which because of changed
conditions have become less desirable than others which are

available, and it is our opinion that your Board not only has the
right to sell the less desirable securities held, in either the per-

manent or income fund, but Avould be derelict in its duty if it

did not do so. Otherwise losses might occur, which would have
to be made good by the State.

We appreciate that the bonds in question are being sold to

the income fund not because they are not desirable securities, but
because of a desire on the part of your Board to keep a portion
of the overlapping income funds profitably invested, and our only
reason in discussing the matter at the length we have is because
of a previous opinion given by this office to the State Treasurer on
August 18, 1927, wherein it was stated that your Board had no
right to permit the redemption of an investment prior to its op-

tional or due date. This former opinion was based upon a the-

ory, in which we cannot concur, that your Board has no right to

sell or permit a change in an investment once it has been made.
In support of the former opinion the decision of the Supreme
Court of Nebraska reported as In Re School Fund, 15 Nebr. 684,

687, 50 N. W. 272, was cited. We find that the opinion in this

Nebraska decision was written almost fifty years ago, and yet we
are unable to ascertain that it has ever been followed or even
cited in any reported case.

In view of modern day business practices and changing con-

ditions, it is doubtful if even the Supreme Court of Nebraska
would follow its former decision. Moreover, the Board of Com-
missioners in charge of the school funds in Nebraska has no dis-

cretion in the matter of investments, but only the general manage-
ment of said funds. We do not, therefore, feel that the views
expressed by the Nebraska Supreme Court are applicable to the

situation existing in our state, where by law your Board is vested
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not only with the control of said school funds, but also with dis-

cretion.

In concluding our opinion we might say further that inas-

much as your Board is given the right to invest the School Income
Fund, and in view of the fact that the law further provides for a
semi-annual apportionment of said income fund, that it must be
inferred that your Board can liquidate the securities in said in-

come fund at such times as it becomes necessary to make the
apportionments.

Yours very truly, -

CLARENCE L. IRELAND,
Attorney General.

By WALLACE S. FORTH,
Assistant Attorney General.

176 COLORADO STATE HOSPITAL
To F. H. Zimmerman, February 9, 1932.

The court committing persons to the insane asylum has con-

tinuing jurisdiction, and may modify its order of commitment if

such becomes necessary. (Ch. 132, S. L. 1925; opinion of this

office dated Nov. 5, 1928, to F. H. Zimmerman.)

177 SCHOOLS
To F. E. Rice, February 16, 1932.

Concerning Sec. 8451, C. L. 1921, relating to minimum salaries.

February 16, 1932.

Mr. F. E. Rice.

Secretary, School District No. 19,

Rocky Ford, Colorado.

Dear Sir

:

Your letter of February 5, 1932, concerning the minimum
salary law for teachers, section 299 of School Laws 1927, is ac-

knowledged.
You ask this office for an opinion upon the following ques-

tion

:

"If a teacher signed a contract agreeing to teach

nine months for less than these figures has a school board
a right to employ her?"

We are of the opinion that in the event the school board
should require teachers to have educational requirements of either

two years or four years, the district is bound to pay the salaries

provided by the statute referred to above. However, should the

district r('(|uire no sucli rducatioiial (nialifications by the teacher

applying for the position and it should subsecjuently appear that

the teacher in (pH'stion has such (|ualifications this fact would not

prevent tin. .li><f»-i<-t ri-om miiilnx in.r tlir tcMclirr .'it the lower
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salary provided however that the teacher consented to accept

said contract at the salary specified therein.

Yours very truly,

CLARENCE L. IRELAND,
Attorney General.

By HAZEL M. COSTELLO,
Assistant Attorney General.

178 OIL AND GAS

To Malcolm Erickson, February 17, 1932.

Ch. 125, S. L. 1931, does not seem to preclude local inspection

by cities and towns under ordinances. Sec. 26 of the said act,

however, does provide for the sealing by the State Oil Inspector

or his deputies of mechanical devices for the measurement of

oil or gasoline and prescribes a penalty for changing ot tamper-
ing with such seal.

179 TAXATION

To Colorado Tax Commission, February 24, 1932.

** Suburban tracts" are included in the classification of farm
lands outside of cities and towns, and under the action of the

State Board of Equalization, are entitled to a reduction of 20%.
(MacGinnis, et al. v. Denver Land Co., 90 Colo. 72).

180
"^^

SCHOOLS

To E. Earl Forbes, March 2, 1932.

The school levy should be made to cover the calendar year.

If teachers find it necessary to discount their warrants, they
must assume the loss.

181 COUNTY CLERKS

To D. L. Yarnell, March 2, 1932.

Analysis of duties of county clerks under Ch. 152, S. L. 1931.

182 STATE PENITENTIARY

To Colorado Board of Corrections, March 9, 1932.

It is the duty of the Warden to inflict the death penalty when
pronounced, and he receives no additional compensation for such
services. (Sec. 7154, C. L. 1921.)
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183 COUNTY WARRANTS
To F. R. Dunlavy, March 9, 1932.

County warrants cannot be reg:istered when there is sufiFicient money to

the credit of the proper fund, at the time the warrant is presented
to the county treasurer for payment.

Mr. Frank R. Dunlavy, March 9, 1932.

County Treasurer,

Trinidad, Colorado.

Dear Sir:

Your letter of March 4th, requests an opinion from this office

concerning the legality of the action of the County Treasurer in

paying registered county warrants from the revenue derived from
the taxes of 1931.

You furtlier state tliat the County Commissioners have levied

a 65/100 mill levy for registered unpaid warrants. We wish to

state that Sections 8853 and 8854, C. L. 1921, requires that the

money raised by a special levy for the payment of outstanding

warrants must he kept in a special fund and must be used for that

purpose only.

The Treasurer is liable on his official bond if he fails to keep

the several tax funds separate, or if lie pays warrants out of the

wrong fund.

Tn answer to your question as to the payment of registered

warrants from current revenues, we wish to state, that warrants

may not be legally registered whenever there is sufficient money
to the credit of a proper fund at the time the warrant is pre-

sented to the County Treasurer for payment. The only statutory

authority for registering county warrants is that given by Section

8800. C.*L. 1921. which statute provides that,

"When there are no funds to the credit of the proper

fund in the treasury to pay the same, the same shall be

registered in the order of their date."

Should any money be in the hands of the County Treasurer

to the credit of the fund against wliich the legal warrant is drawn,

the warrant should be paid and not registered by the Treasurer.

However, when warrants have been properly registered, they are

then pavable in the order of presentment for paynnMit. Section

8800, C.*L. 1921.

Yours very truly,

CLARKXC^E L. IRELAND.
Attorney General.

Hy HAZEL M. COSTELLO,
Assistant Attornev General.
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184 MOTOR VEHICLES

To G. F. Snyder, March 9, 1932.

It is necessary for school bus drivers who are acting as com-
mon carriers—carrying not only pupils, but other individuals, in a

locality, to and from picture shows, etc., to be licensed chauffeurs.

This is also true of those who haul rock, dirt, lumber, etc., for

use on school premises. (Ch. 122, S. L. 1931.)

185 IRRIGATION

To C. C. Hezmalhalch, March 15, 1932.

A reservoir decree providing that a certain number of cubic

feet of water shall be allowed to flow into a reservoir annually,

means that the water is to be measured as it flows into the reser-

voir, and not at the river nor on a gauge-rod in the reservoir.

186 UNIVERSITY OF COLORADO
To John M. Jackson, March 15, 1932.

Payment of a water assessment of $37.50 on a tract of land
on which the Board of Regents holds a trust deed as security for

a loan, may not be paid out of the University Income Fund, but
may be paid out of the University Permanent Fund, since it would
be tantamount to an additional loan on the property secured by
the trust deed.

187 ELECTIONS
To Ed Sumner, March 15, 1932.

An alien who has not received his first papers four months
prior to a municipal election cannot vote thereat. He must be a
citizen of the United States. (Sees. 7525, 7595, C. L. 1921.)

188 APPROPRIATIONS
To Governor Adams, March 17, 1932.

Concerning Contingent and Incidental Funds.

March 17, 1932.

Hon. William H. Adams,
Governor of Colorado,
Capitol Building,

Denver, Colorado.

Dear Governor

:

Your letter of the 18th ult., supplementing your letter of the

13th requesting an opinion regarding the validity of the contin-

gent and incidental funds of the offices of Governor, Secretary of

State, Auditor, Treasurer, Superintendent of Public Instruction,

Attorney General, and the Supreme Court contained in the Gen-
eral Appropriation Bill, Chapter 19, Session Laws of 1931, is here-

with acknowledged.
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A short history of the appropriations in question is necessary
to a complete understanding of the funds involved in order to

arrive at a legal conclusion. Section 32, Article V of the State

Constitution, reads as follows

:

**The general appropriation bill shall embrace noth-
ing but appropriations for the ordinary expenses of the

executive, legislative and judicial departments of the

state, interest on the public debt, and for public schools.

All other appropriations shall be made by separate bills,

each embracing but one subject."

Commencing with the first legislature in 1877, and ever since,

in one form or another, there has been an incidental or contin-

gent fund for tlie payment of the ordinary expenses of the execu-

tive and judicial departments contained in the General Appro-
priation Bills.

In 1877, the General Appropriation Bill contained a fund
known as the *' Incidental Expenses of the Executive and Judicial

Departments," out of which was paid the expenses for the re-

spective departments in question.

From 1879 to 1895. both inclusive, the General Appropria-
tion Bills contained two funds, to-Avit: (1) ''General Contingent
Expenses of the Executive and Judicial Departments," and (2)

''Incidental Expenses of the Executive and Judicial Depart-
ments."

In 1897, the legislature combined the incidental and contin-

gent appropriations of the several departments of the government
into one fund, and for the first time the General Appropriation
Bill (Sec. 3) provided that the contingent fund should be under
the control of a State Auditing Board created by the act. Prior

to 1897 payments from the general contingent fund for the execu-

tive and judicial departments were approved by the Governor and
audited by the Auditor of State.

In 1899, tlie incidental and contingent expense funds again
were combined and the State Auditing Board was called upon to

audit the accounts. The present State Auditing Board was cre-

ated by an act of the legislature. Chapter 78, Session Laws of

1911. Prior to tliis time th^ (ieneral Appropriation Bills con-

tained a provision for an audit by llic State Auditing Board, but
apparently was considered atTiriuative leirislation and liad no i)lace

in the General Appropriation Bill.

As stated above, n contingent iind incidental expense fund,

in one form or another, liad existed since the inception of state-

liood for tin' op(»r.'jtion o\' thr executive and judicial departments
in question.

Prom the session of 1897 until the session of 1923, the General
Appropriation T^ill for each session contained one fund from
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which the incidental and contingent expenses of the departments
were paid.

The legislature of 1923 and each succeeding one created a

separate contingent and incidental fund for each of the depart-

ments in question.

The validity of the contingent and incidental funds in ques-

tion contained in the General Appropriation Bill of 1931 depends
upon whether or not such funds were intended to be used for the

'^ordinary expenses" of the departments. The constitution con-

templates that appropriations for the ordinary expenses of the

various departments of the state shall be included in the General
Appropriation Bill. It remains a question of fact as to whether
or not any moneys expended from such funds are *' ordinary ex-

penses" of the government. Tlie legislature has plenary and in-

herent power to make such appropriations.

This principle is clearly stated in Parks v. Soldiers' and
Sailors' Home, 22 Colo. 26, at page 96, as follows:

''Moreover, as the officers established by the consti-

tution and those created by authorized legislative author-
ity are usually required to keep offices, records, papers,

etc., it is evident that expenses for these and like items

may also be provided for as a part of the ordinary ex-

penses of the legislative, executive and judicial depart-

ments of the government.

''Our conclusions upon this branch of the argument
may be summarized as follows: That as to those offices

not expressly enumerated in the constitution, the legis-

lature has plenary power to create or abolish the same,

subject to w^ell known constitutional restrictions. It may,
subject to such restrictions, increase or diminish the sal-

aries of the incumbents, but while the offices are in ex-

istence, and the officers are dischargiiig their duties, ap-

propriations made for their salaries or necessary expenses
are entitled to take rank with the ordinarj'' expenses of

the state government."

It is true that in the case of Leckenby, et al. v. The Post
Printing and Publishing Company, et al., 65 Colo. 443, at pages
445 and 448, it is stated as follows

:

"Any public officer demanding mileage, emolu-
ments, fees, costs or expenses must point out some statute

authorizing its allowance.

"A law must be enacted providing for its allowance
before the compensation or expenses of state officials can

be included in the general appropriation bill."
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In our opinion, the case of Leekenby, et al. v. The Post Print-

injr and Piiblishincr Company, et al., supra, does not conflict with
the case of Parks v. Soldiers' and Sailors' Home, supra, because
if the reasoninpr announced in the Leekenby case were to be made
literally applicable to the items coverintr incidental and contin-

g^ent expenses of the various state departments in such manner
as to declare them invalid, the functions of the state government
would be entirely paralyzed, and the officers unable to perform
their many constitutional and statutory duties.

In the Leekenby case, supra, the court had under considera-
tion the office of lieutenant governor who had no particular duties
to perform other than preside over the senate and act as governor
in the latter 's absence, and that the office did not require the

keeping of records or papers and employment of clerks, etc.

It is our opinion that the language emploj^ed in the Leekenby
case, supra, was intended to rocpiire all public or executive officers

in question demanding any expense otJter tlwn tlie ordinary ex-

p^nae to point out some statute authorizing its allowance, and that

any such officer demanding expense other than ordinary expense
must have a law enacted providing for its allowance before the

compensation or expense of the officer can be included in the Gen-
eral Appropriation Bill.

In determining whether or not such funds are used to pay
the ordinary expenses of the various departments, there arises

the ultimate question as to whether or not the funds so expended
are necessary for the proper conduct of the departments by the

various executive officials. Since 1911 there has existed an Audit-
ing Board and all expenditures from the incidental and contingent
funds in question have been submitted to the Auditing Board for

their approval. The statute requires that the vouchers must be
itemized before being approved by the Auditing Board. Hence,
if these conditions are satisfied then anyone asserting the inva-

lidity of a particular item must assume the burden of proving
thiit the items covered by vouchers and apjiroved by the Auditing
IJoard are not ordinary expenses necessary for the conduct of the

department. Further, Cliapter r)2. Session Laws of 1931, provides

that the .said Auditing Board shall have control and direction

over all appropriations made by the General Assembly for the

several executive and .judicial d<'])artments. etc. This act amends
the act of 1911.

The (juestioti of llir validity of the contingent and incidental

fund of th<' Supreme Court rests upon the same grounds as the

contingent and incidental funds of tlie other departjnents in ques-

tion. The expenditure of any moneys from the fund must be

based upon tlie neeessit.v for the efficient conduct of the Supreme
Court and the Judges thereof in th<» performance of their duties.

The same reasoninjr and test appi.v to the emergency and trav-

eling funds of the dcpartincnts in question. AVhen an emergency
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arises that requires an officer to perform a statutory duty which
involves the expenditure of money, the emergency may likewise

be considered an ordinary expense; provided, however, that the

expense incurred is incident to the duty itself.

The contingent and incidental expenses of the executive de-

partments in question have from the inception of statehood in-

cluded necessary traveling, printing, express, freight, drayage,
supplies, postage, stationer}^, telegraph, telephone and office equip-

ment, etc.

It is, therefore, the opinion of this office that the appropria-

tions contained in the Session Laws of 1931 for the contingent

and incidental funds of the respective departments in question

are valid for the purpose of defrajang the ordinary expenses of

the departments. See State ex rel. Davis v. Carter, 226 Pac. 691.

GOVERNOR'S CONTINGENT FUND FOR OFFICIAL AND
SEMI-OFFICIAL PURPOSES.

The legislature in 1901 provided a contingent fund for the

Governor, consisting of $2,500.00 for each of the fiscal years 1901
and 1902. The legislatures of 1903, 1905 and 1907 continued to

create in the General Appropriation Bill the contingent fund for

the Governor's office.

Commencing with the term of Governor John F. Shafroth in

1909, and continuing each session of the legislature thereafter

until the session of 1925, the General Appropriation Bill contained
a fund known and designated as the '' Governor's Contingent
Fund for official or semi-official purposes to be determined by
him." (The legislature at the 1909 session likewise created the
same kind of a fund for the Lieutenant Governor. The Speaker of

the House of Representatives was also given an incidental expense
fund of $500.00).

In 1925, during the administrattion of Governor Clarence J.

Morley, the legislature struck out the words ''to be determined
by him" from the Governor's Contingent Fund for official or

semi-official purposes, and since that time the fund has been des-

ignated in the General Appropriation Bills for the sessions of

1927, 1929 and 1931, as the ''Governor's contingent fund for offi-

cial or semi-official purposes."
It is the opinion of this office that the fund designated "Gov-

ernor's Contingent Fund for official or semi-official purposes" is

not of the same class as that of the contingent and incidental

funds, and that the creation of the fund in the General Appro-
priation Bill, without express and specific constitutional or statu-

tory authority, is prima facie affirmative legislation. See In Re
House Bill No. 168, 21 Colo. 46.

The item of $4,000.00 contained in the foregoing fund, "to be
used in this biennial, if needed, for exhibits at the World Fair
and to celebrate the birth of George Washington," in our opin-
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ion, is clearly invalid, for the reason that it is not an ordinary
expense of your department, as contemplated by the constitution.

Notwithstanding its economic and patriotic nature, it has no place

in the General Appropriation Bill. As stated heretofore, the con-

stitution provides that only ordinary expenses, etc., may be in-

cluded in the General Appropriation Bill, and ''all other appro-
priations sliall be made by separate bills, each embracing but one

subject."

The legislature has the power to appropriate money for such
purposes by separate acts, and from time to time has made such
appropriations. For example, at the same session of the legisla-

ture in 1931, an appropriation was made for the Spanish American
War Veterans, Chapter 38, Session Laws of 1931, page 126.

It is unfortunate that this item was included in the General
Appropriation Bill, but our reason for holding it invalid is clearly

one of interpretation of the constitution.

For the first 33 years of statehood, your department was
without a so-called official or semi-official fund, and why such a

fund was created in 1909 remains somewhat of an inscrutable and
legislative mystery. It may be that the salary at that time was
considered inadecjuate and the demands of the office great, and
that such a fund was intended to be used to pay extra-compen-
sation or so-called semi-official demands of the office. If such a

fund has been used in the past to pay extra-compensation to any
officer whose salarj^ is fixed bj' the constitution or by law, such

payment tends to increase the emoluments, fees and salary of

such officer and is in violation of the constitution. (Art. V, Sec.

30).

We have no means of knowing for what purpose the official

or semi-official funds have been expended from time to time bj'

the various Governors since 1909. The fund has never been aud-

ited by the Auditing l>oanl. Its use has been left to the con-

science of the (rovernor. During all of tlie times mentioned herein

it has been witliiii tlie power oi' tlie legislature to create by sep-

arate bill a fund for extraordinary expenses incurred by your
office Notwithstanding the legislative ])recedent and administra-

tive custom, it is subject to tlie limitation as herein expressed.

It is, therefore, our opinion that the burden is upon any Gov-
ernor as.serting the validity of this fund to sliow that the use of

the fund is for the purpose of defraying the ordinary expenses

of the office, and then only ii|)on itemized voiu'hers to be ap-

proved by the Auditing Board, otherwise the use of the fund
for any other purpose is invalid.

Respectfully yours,

CLARENCE L. IRELAND.
Attornev General

By GEO. A. CROWDER,
Deputy Attorney General
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189 WORKMEN'S COMPENSATION

To Industrial Commission, March 21, 1932.

The State Compensation Insurance Fund was established for

the benefit of the injured, and the dependents of killed employes,

and therefore constitutes a trust fund for their benefit only. Only
salaries of employes of the P\ind, operating expenses and losses

sustained under policies issued by the Fund can be paid there-

from. (Sees. 3605, 4496, 4499, 3459, C. L. 1921; Ch. 186, S. L.

1929.)

190 APPROPRIATIONS

To Dee H. Beer, March 26, 1932.

The purpose of Ch. 78, S. L. 1919, making appropriation for

vocational education to comply with the Congressional Act, was
to match dollar for dollar for the three specific purposes set out

in the Congressional Act. Any excess in the State appropriation

over the Federal allotment must be returned to the general fund,

where it is available for the purpose of vocational education for

the next fiscal year, since the appropriation is a continuing appro-

priation.

191 ELECTIONS

To Walter Guire, March 26, 1932.

Judges of election must meet on the Tuesday before a munici-

pal election, and on the Tuesday before a general election.

If no newspaper is published in a town, compliance with Sec.

7588, C. L. 1921, is sufficient.

192 TAXATION

To D. H. Beer, March 29, 1932.

Real estate purchased by World War Veterans with money
derived under Sec. 22, World War Veterans* Act of 1924, as

amended Title 38, Sec. 454, N. S. C. A., is not exempt from taxa-

tion.

193 COUNTY FUNDS

To H. C. McKeown, March 30, 1932.

It is not legal to transfer money from a revenue bond inter-

est fund to the ordinary Countv Fund. (Sees. 8865-8869, 8692-

8694 and 8799, C. L. 1921.)
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194 SCHOOL WARRANTS
To J. A. Phelps, April 5, 1932.

Concerninfr legal payment of schcol warrants.

April 5, 1932.

Hon. J. Arthur Phelps.

District Attorney,
Pueblo, Colorado.

Dear Sir

:

Your letter of recent date, in which you ask our opinion con-

cerning: certain questions relatino: to the legality of the issuance,

payment and repristration of school warrants by school districts

and the county treasurers, has been duh' received.

In answer to your first question as to whether or not the pay-
ment of 1932 warrants for current expenses may be legally held
up or regfistered and payment made of the warrants theretofore
registered by the county treasurer, we may inform you that the
lp32 warrants should be paid from the funds derived from the

1931 tax levies, for the reason that the levies were authorized and
made for the certain purposes specified in the budgets of the vari-

ous school districts and the money collected therefrom should be
paid for the purposes specified in the budgets.

Your second question reads as follows: ''Can the County
Treasurer legally pay these registered warrants of previous years
from the taxes fnmi'the 1031 levy?" To this we will say "No,"
for the reason stated above. We might add that in the event that

certain taxes levied in 1030 for school district expenses of 1931,

which taxes become delincjuent in 1931, are paid in the year 1932,

said money should be ap]ili»Ml to tlie payment of 1931 warrants
duly registered and iiupHid, said warrants to be ])aid in the order

of registration.

The third (juestion wliich you have propounded is: "Can the

County Treasurer legally pay warrants in excess of the tax levy

for the current year?" Such paym»Mits would be a violation of

Section 8301, C.L. 1921, which statute provides that the county
treasurer shall pay over money upon the recei])t of tlie legally

drawn warrants of the district officers entitl<Ml to draw the same.

Section 8302 provides as follows:

"It shall not be lawful for tlir otiicers of any district

to issue warrants ;it any time in any amount in excess

of the tax levy for the (Mirrent year."

Your fourth (pu-stiou reads as follows: "Assuming that he

cannot, should the school district in its levy provide, as required

by stJitute, for a special tax to take care of the unpaid registered

warrants of previous years?" In this connection we may say that

we find no statute which authorizes or provides for a levy of a
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special tax to take care of the unpaid warrants of previous years
issued by school districts. Such school warrants may be paid by
funding the obligations of the district. Section 8356, Compiled
Laws of 1921, provides for the issuance of bonds for funding float-

ing debts, and unpaid warrants are floating debts as contemplated
by said Section 8356. The bonded indebtedness is, of course,

limited to 3Vl>% of assessed valuation of the preceding year in the

third class districts, and 5% in first and second class districts.

We wish to call your attention to Section 8799, C. L. 1921,

which provides that county treasurers shall apportion and keep
separately the several funds of each school district. We are of

the opinion that a great deal of the confusion which has arisen

will be avoided if the country treasurers should keep the accounts
separately as provided by said statute. Should any further in-

formation be desired, we shall be glad to assist you.

Yours very truly,

CLARENCE L. IRELAND,
Attorney General.

By HAZEL M. COSTELLO,
Assistant Attorney General.

195 GASOLINE AND OIL

To James Duce, April 6, 1932.

Chapter 126, S. L. 1931. nowhere provides for the sale or use

of tax exempt motor fuel. The legislature undoubtedly intended
that the tax must be collected on all motor fuel in order that the

state might have a record of all such fuel produced in or imported
into the state. Therefore any person who imports gasoline into

this state, for any purpose whatever must make a sworn report

of the same to the office of the State Inspector of Oils and pay the

tax of 4 cents per gallon.

196 SCHOOLS
To Mrs. Ira Wombles, April 9, 1932.

The current year referred to in Sec. 8302, C. L. 1921, is the

calendar year.

197 INDUSTRIAL COMMISSION
To Industrial Commission, April 11, 1932.

In cases of emergency, the Industrial Commission may permit
or order the State Compensation Fund to pay from its operating
fund to the State Coal Mine Inspection Fund, as consideration for

inspecting jnines upon which the State Compensation Fund car-

ries insurance, an amount not to exceed the estimated salary and
expenses if it provided its own inspector for the inspection of the

mines under consideration—these payments only to be permitte*!

until the legislature shall have reasonable time to consider such
measure and make necessary provision therefor.
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198 TAXATION
To Colorado Tax Commission, April 11, 1932.

Livestock driven from one county into another for the purpose of graz-
ing must be assessed for taxation in the county where located on
April 1st of the current year. The tax, when collected, must be
prorated with ether counties in which the livestock grazed.

April 11, 1932.

Colorado Tax Commission,
State Office Building:,

Denver, Colorado.

Attention Mr. J. R. Seaman

:

Gentlemen

:

Answering; your recpiest for an opinion regarding the assess-

ment of live stock for taxation in which request you state:

**We are having more or less controversy over the

asses-sment of live stock which is grazed for a portion of

the year in more than one county. In some counties the

As.sessor is assessing the owner of the live stock which hap-

pens to be in his county on April 1st, of each year. This

live stock is then driven into summer range counties for

a portion of the year, and the Assessors in those counties

are also levying an assessment upon the live stock which
was assessed in the adjoining county as of April 1st.

*' Question—In which county should the live stock be

legally assessed'/ Can this same live stock be assessed in

both counties for the current year?"

Section 7461, C. L. 1921, is directory as to the manner in

which live stock is to be assessed, but the first sentence of this

section should be ignored for the reason that the Supreme Court,

in Carbon County, etc.. v. Routt Co.. (>() Colo. 224, and in Uutchin-
.son v. Ilerrick, 70 Colo. 534, has declared it unconstitutional. Since

the first sentence of Section 7461 down to the word ''Provided" is

unconstitutional and the proviso clause refers back to this sen-

tenee the proviso clause to be clear should be read as follows:

"Tluit (when) cattle, sheep or horses that rang*' or

are kept or herded in one county ;i part of the year and
range or are kei)t or herded in another county the remain-

ing f)art of said year they shall be assessed aiul taxed in

either of said counties, and s\u'h taxes sludl be divided

between said eounti<vs in ])roportion to that i)art of the

year said stock reinaine<l in each county;" •

It is obviously this first i)art of the seetion that is misleading as-

8es.sors of counties into which live stock is driven for grazing to

make an a.s,ses.sment in addition to one made by the Assessor of the

(tountv where the owner of the live stock resides and from where
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they come. This practice constitutes double taxation and should

not be permitted (see Hutchinson case above).

To answer your question in the second paragraph of your

letter directly, it is our opinion that live stock must be assessed in

the county where located on A])ril 1, and may not be assessed in

both counties for the current year.

The proper method, in our opinion, in which live stock should

be assessed is to assess it in the county in which it is located on

April 1 of the current year and when collection is made to prorate

the tax with the other county in which the live stock grazed in

accordance with the time located in the respective counties. To
permit, for example, 1,000 head of sheep to be assessed, 500 in one

county and 500 in another, assuming that they are all in one county

on April 1, is incorrect and unlawful, for to do so is to permit

assessment of live stock in a county in which it was not situated

on April 1. Section 7249, C. L. 1921, provides that all personal

property within this state shall be assessed in the county where
located on April 1.

You state that in cases where one assessor has made the assess-

ment and the whole tax has been collected the Treasurer has been

reluctant to prorate with the other county. This situation is a

matter between the respective Treasurers for which the taxpayer

should not be burdened by being twice assessed. You will note that

Section 7461 provides:

''* * * and immediately after December 31st of said

year it shall be the duty of the Treasurer of the county
that has collected the taxes for that year on said stock to

forimrd withoiU order from any person or board whatever
to the other county treasurer, such portion of said taxes

as appears from said verified statements to be due to said

other county." * * *

It is our opinion that the owners of live stock can aid himself

by giving the 'Verified statement" to the assessors of each county,

showing the removal of stock from one count}' to another, that is

required by Section 7461, C. L. 1921.

In the case of Mr. Fahnestock whose live stock was assessed in

Mineral County on April 1, and subsequently driven into Saguache
Countj^ for grazing and the Assessor of Saguache County again

assessing the live stock after April 1, it is our opinion that the

assessor of Saguache County has absolutely no right to so assess

the live stock and should be notified to desist. The Treasurer of

Saguache County must look to the Treasurer of Mineral County
for the proper proportion of the tax collected, and accept the taxes

due on the real estate in Saguache County less the personal tax.

Mr. Fahnestock should not be thus penalized for any differences

which might exist between the Treasurers over the division of the
tax paid by him and collected in Mineral County.
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The two former opinions of this oflfiee referred to in your letter

are in harmony with this opinion. See also Opinion No. 112, page
109, 1929-80 B^iennial Report.

Yours very truly,

CLARENCE L. IRELAND,
Attorney General.

By EDWARD J. PLUNKETT,
Assistant Attorney General.

199 OPTOMETRY
To J. C. Bloom, April 12, 1932.

The Optometric Board would have authority under Sec. 16,

Ch. 140, S. L. 1925, to refuse to renew, or to suspend or revoke
the license of any person found guilty of practices which Sec. 21
of the Act makes unlawful.

200 SCHOOLS
To E. J. Knight, April 13, 1932.

The county treasurer in a third class county may withhold
1 % of the school tax collected hy him ; and shall pay into the

county treasury any surplus above $2500.00.

201 DENTAL BOARD FUNDS
To Dental Examiners, April 14, 1932.

Sec. 4578, C. L. 1921, applies only in case of the repeal of the

dental act, and the permanent dissolution of the board.

202 JUDGMENT BOND SUIT

To State Land Board, April 23, 1932.

The State of Colorado, not being a party to this suit, should
not become involved therein unless, and until the interests of the
state are directly affected. The State cannot be deprived of any
of its legal rights by reason of its failure to intervene at this time.

203 CORPORATIONS
To Charles M. Armstrong, April 20, 1932.

The renewal of the corporate life of a company must be ac-

complished under Sec. 17 of Ch. 70, S. L. 1931, and the fee pay-
able is flint pr«'s<Tibcd in said Sec. 17.

204 CORPORATIONS

To Charles M. Armstronj?, April 2(i, 1932.

Under See. 2303, C. L. 1921, a "non-profit eor|>oration'' may
not be charged a fee for filing amendments to its Articles of In-

corporation.
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205 SCHOOLS

To R. G. Sollenbarger, April 27, 1982.

Sec. 7, Art. IX, Colo. Const., prohibits any school district

from paying public moneys for sectarian purposes, or to help sup-

port any school controlled by any church.

206 WASHINGTON BICENTENNIAL COMMISSION

To State Auditing Board, April 27, 1932.

Under Ch. 149, S. L. 1929, amended by Ch. 139, S. L. 1931,

if there are sufficient funds accruing to the State Board of Immi-
gration from the Real Estate Brokers Fund, such funds may be

used to pay the expenses of the members of the Washington
Bicentennial Commission, under the direction of the State Audit-

ing Board.

207 WARRANTS^DISTRAINT

To C. S. Ickes, April 28, 1932.

Under Sec. 8758, C. L. 1921, and Sec. 7481, C. L. 1921, the

sheriff is the proper person to serve distraint warrants.

208 CITIZENSHIP

To Emery Darby, April 29, 1932.

A woman who was a citizen of the United States and who
•married a foreigner prior to Sept. 22, 1922, has lost her citizen-

ship and may not vote.

The Act of Sept. 22, 1922 did not change her status but gave
her the right to become naturalized.

The rule would be different if she married after Sept. 22, 1922.

See also opinion to R. T. Cline, April 29, 1932.

209 FRAUDULENT PRACTICE ACT

To Chas. M. Armstrong April 30, 1932.

Salaried employes of dealers, who sell or buy securities, must
be registered under Ch. 95, S. L. 1931.

210 APPROPRIATIONS

To Governor Adams, May 2, 1932.

Whether money spent on exhibits at the Washington Bicen-

tennial, constitutes an ordinary expense of government, is a ques-

tion of fact to be determined by the Governor, subject to the ap-

proval of the Auditing Board.
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211 SCHOOLS
To Colorado Tax Commission, May 3, 1932.

Concerning school levies.

May :i 1932.

Attention Mr. E. B. Morj^an

:

Colorado Tax Commission,
State Office Building,

Denver, Colorado.

Gentlemen

:

In answer to your letter of A])ril 14, 1932, requesting an
opinion from this office concerning school levies in districts of the

third class, we wish to inform you as follows:

We are in accord with the position taken by your Commission
as to the necessity for the electors of third class districts to vol:^

a budget in order to make the school tax upon such district legal.

Section 8381, C. L. 1921, provides that the qualified electors of

districts of the third class, w'hen assembled at any regular or

special meeting, shall have power to order such tax on all the

taxable property of the district as the meeting shall deem sufficient.

The authority for holding said regular meeting is given in Section

8327, C. L. 1921, and for holding said special meeting is given in

Section 8380, C. L. 1921. The Sni)n'uw' Court of Colorado in in-

terpreting said statute said

:

''According to well established nUes of statutory con-

struction, in districts of the third class, the power being

vested in the electors, is to the exclusion of the board of

directors, and the power could not be assumed without an

Hffirmative provision authorizing it; none such is found."
(
'o. Comm. V. K. R. Co., 3 C. A. 398.

The court in said rnsr held that the power to assess a special

tax in school districts of the third class, being conferred only upon
the electors, the assumption of tlic power by the directors was un-

warranted and the levy invalid.

With reference to the second (piestion stated iu the letter of

the County Superintendent of Schools to you. dated A])ril 11. 1932,

we wish to state that such (piestion should be answered in the

negative. Section 7214, C. L. 1921, amended by Chapter 153, S. L.

1929, ])rohibits every school district including third class districts

from levying a tax which will produce a greater amount of revenue
for any year than was levied the preceding year ])lus 5% (except
fo provide for the payment of bonds and interest thereon^ unless

such increaM* is approved bv the State Tax Commission as reipiired

by Section 7216, C. L. 1921.

Referrinjf to the third (piestion stated in said l«'tter of the

('ounty Superintendent, wliieh question is ns follows:
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"Would the Tax Commission hold under the same

advisement, that a levy decreased without consent of the

electors of a third class district, decreased without con-

sultation with their legal representatives, the members of

the school board and in direct violation of a budget legally

voted upon and on file in the county superintendent's

office, would the Tax Commission hold such a levy to be

legal?"

In this connection we wish to state that a levy voted upon by
the qualified electors of a third class district at a meeting legally

called, said tax being approved by the Board of Directors may not

be decreased by the Board of County Commissioners.

Section 8287, C. L. 1921, reads as follows;

''It shall not be lawful for a district or district board
to reconsider the question of the levy of a special tax

after the same has been certified to the county commis-
sioners, nor shall said commissioners be charged with any
discretion in the matter of such levy further than to ascer-

tain if the law has been obeyed."

It will, therefore, be seen that the County Commissioners have
no power to refuse to make a levy sufficiently adequate to produce
the amount of money which in the judgment of the district is

necessary for the current year, provided the levy is a legal one.

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

By HAZEL M. COSTELLO,
Assistant Attorney General.

212 FARM LOANS

To KState Land Board, May 4, 1932.

All abstracts submitted to the Attorney General for examina-
tion on behalf of the State Land Board should be accompanied by
an opinion of a licensed practicing attorney, showing that he has

made an office and record examination of the title since the last

certification contained in the abstract and the abstract must show
fee simple title in the applicant.

213 MOTOR VEHICLES

To Chas. M. Armstrong, May 4, 1932.

Sec. 143 of Ch. 122, S. L. 1931, supersedes Sec. 18, of the

same Act.
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214 BUILDING AND LOAN
To John M. Meikle, May 4, 1932.

Since the Building and Loan Statute does not expressly say
that it provides the only method under which such associations

or companies may org^anize and act, building and loan associa-

tions must in certain respects comply with the general corpora-
tion law, the Securities Act of 1928 and the Fraudulent Practice

Act of 1931. (Ch. 58, S. L. 1931; Ch. 95, S. L. 1931; Ch. 168,

S. L. 1923; Ch. 38, C. L. 1921.)

215 FEAUDULENT PRACTICE ACT
To C. M. Armstrong, May 6, 1932.

Investment Trusts are amenable to the provisions of Ch. 95,

S. L. 1931.

216 PROBATE FEES

To Thomas Evans, May 7, 1932.

Under Ch. 79, S. L. 1931, amending Ch. 80, S. L. 1929, the

original fee paid when the first papers are filed, is to be credited

on the so-called "additional fees.'*

217 SCHOOLS
To E. E. Kissinger, May 9, 1932.

Concerning outstanding school warrants.
May 9, 1932.

Mr. E. E. Kissinger,

County Treasurer,

Canon City, Colorado.

Dear Mr. Kissinger:

Ke|)lying to your letter of the 29th ult.. requesting an ()i)inion

from this office as to whether or not current revenues may be used

to pay registered warrants of previous years, and in the event that

eannot be done, how such warrants may be paid, we are enclosing

;i copy of the opinion rendered by this office to Mr. Phelps, Dis-

trict Attorney at Pueblo, which, I believe, answers your (juestion.

Vou will note that on page 2 of the opinion we state that

there is no statute providing for the levy of a tax to take up unpaid
warrants of previous years in the case of school districts. In the

case of counties tliere is a statutory provision for a levy to take up
unpaid warrants of a county (C. L. 1921, Sec. SfiOf)").

As stated in the Phel])s opinion, there is a statute providing
for a bond issue in sclioo! districts to take up floating debts of the

district. The question arises whether a school district could not

niak«' a levy for the specific purp(>se of taking u]) outstjinding

warrants of previous years, if it would be to the best interests of

the district to do so. witlunit a bond issue. IIowev(»r. upon this
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question we can find no decision of our Supreme Court, nor of any
other court of final resort, dealing with this question, and we would
hesitate to say, in the absence of such a decision, that it would be

proper to do so, since school districts are creatures of the statutes

and have only such powers as thej^ are clothed with by the statute.

We believe, however, that this question would not be raised as

a direct matter if school districts as a whole would make a suffi-

cient levy for current revenues to take care of reasonable demands
and provide for a reasonable surplus to make up for taxes w^hich

are not paid into the county treasury ultimately or within a rea-

sonable time.

In most school districts where there are outstanding? warrants
of previous years, for which there are no funds in the county
treasury to pay, it will be noted that such indebtedness is incurred

by the school district, in the particular case, drawing warrants in

excess of the reasonable amount to be expected from taxpayers.

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

218 SCHOOL AND COUNTY WARRANTS
To Mrs. E. E. Bennet, May 10, 1932.

There is no statute of this state permitting school districts

to make a specific levy for the purpose of redeeming outstanding
registered warrants of previous years, but there is a statute which
permits school districts to vote a bond issue for such purpose.

In the case of county warrants there is a statute permitting
the board of county commissioners to make a levy for the purpose
of paying outstanding w^arrants and other floating indebtedness,
so long as it does not exceed 3 mills on the dollar.

219 REFUNDING BONDS
To State Land Board, May 10, 1932.

The City of Aspen's refunding bonds, dated July 1, 1931, are

invalid for the reason that at the time of their issuance the inter-

est upon the refunding bond issue dated Januarv 1, 1925, had not

been paid. (Sec. 9189, C. L. 1921.)

220 STATE SCHOOL FUND
To Hon. John M. Jackson, May 11, 1932.

The State Treasurer as custodian of the State School Fund is

authorized to do nothing with said fund except at the direction of

the State Board of Land Commissioners, and when he acts under
its direction he has no responsibility other than that of the safe-

keeping of said fund while it is in his hands. (Sec. 3, Art. IX.

Colo. Const. ; Sec. 335, C. L. 1921 ; Ch. 169, S. L. 1923.)
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221 BUILDING AND LOAN

To Eli M. Gross, May 13, 1932.

A building and loan company may not issue an "Insured Sav-
ing Certificate." in connection with a "Renewable, Non-Convert-
ible Decreasing Term Insurance Policy," where the certificate

provides for a \vitlidrM\v;d uTcjjtor than 2%. (Sec. 2r)29. (\ ]j.

1921.

)

222 PROBATE FEES

To .]. E. Sanchez, May 16, 1932.

In fourth class counties probate fees are governed by the pro-

visions of Ch. 79, S. L. 1931, and in an estate where the inventory
isanore than $1,000 and not more than $r),000, an inventory fee of

^l.') should be collected which is lat<'r offset ])y the first $15 of the

additional fee collected.

223 DAIRY LAW
To Walter Freeman, May 16, 1932.

Under the police power which the legislature has vested in

cities and towns, municipal corporations have complete authority

to regulate in any reasonable way, the production and sale of milk
for consumption within the city or town, except that no license fee

may be charged against farmers so producing and selling milk.

(Citing Sec. 9003, C. L. 1921; People v. Leddy, 53 Colo. 109.)

224 INSURANCE

To Jackson Cochrane, May 18, 1932.

A retaliatory tax against a California insurance company
should be collected in compliance with the California law. (Citing
Pacific Mutual Lif«* Insurance Coin])anv v. Washington, 296 l^ac.

813.)

225 MARRIAGE

To C. H. McKay, May 19, 1932.

First cousins may marry. (Sees. 5548, 6838, C. h 1921.)

226 GAME AND FISH

To K. (;. Parvin, May 19, 1932.

Sec. 1426, (\ L. 1921, as amended by Ch. 100, S. L. 1925, re-

peals Sees. 1574 and 1575 of said Compiled Laws, in so far as the

latter apply to game wardens, and no deputy game warden under
civil s^'rvice has the right to (lemand or receive any other compen-
Kation than the salary and expenses provided for by said Sec. 1426

as amended.



Attorney General of Coix)rado 177

227 ELECTIONS

To S. M. Konkel, June 2, 1932.

''It has been held in a number of cases that a promise by a

candidate, made to the electors generally to serve, if elected, for

less than the fees or salary prescribed by law, constitutes bribery."

(9 R. C. L., Sec. 128; L. R. A. 1917B, page 199.:i

228 INSURANCE

To Jackson Cochrane, June 2, 1932.

Under Sec. 2491, C. L. 1921, a non-resident seeking a broker's

license in this state must pay a fee of $10.00.

229 MARKET DIRECTOR

To J. J. Tobin, June 2, 1932.

It is not necessarj^ that the inspectors of the State Market De-
partment be deputized as deputy sheriffs to give them authority to

stop and inspect trucks carrying vegetables to market. The author-

ity to enforce fruit and vegetable inspection is placed entirelj^ upon
the Market Director. (Ch. 96, S. L. 1931.)

230 APPROPRIATIONS

To State Auditing Board, June 4, 1932.

The unexpended portion of an appropriation made for one
purpose, cannot lawfully be transferred to a fund for another

purpose.

231 CORPORATIONS

To Chas. M. Armstrong, June 6, 1932.

When two companies consolidate, it amounts to the formation

of a new company, and the fee to be charged for filing papers, is

the regular fee for filing articles of incorporation.

232 CIVIL SERVICE

To James Dalrymple, June 6, 1932.

Regularly certified employes in the classified Civil Service of

the state cannot be compelled to take a vacation without pay, but

they may consent thereto. (Art. 12, Sec. 13, Colo. Const.)

The annual report of the Chief Inspector of Coal Mines may
be in long-hand or typewritten. (Ch. 134, S. L. 1925.)

It is not compulsory upon the Board of Examiners to hold a

biennial examination for mine officials and State Coal Mine Inspec-

tors. (Ch. 134, S.L. 1925.)
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233 AUTO CAMPS
To Chas. M. Armstrong, June 7, 1932.

One who leases an auto eamp must procure a license for op-
erating the same, whether it is leased from a town, municipality,
corporation or private person. (Ch. 132, 8. L. 1929.)

234 ATTORNEY AT LAW
To \V. M. Ramsdale, June 9. 1932.

Before an attorney from another state may transact any busi-

ness in the courts of this state, he must file a motion with the court,

asking for its permission ; and he should not attempt to handle the
matter of business by correspondence. (Sec. 601S, C. L. 1921.)

The fees for probating foreign wills are the same as for other
wills. (Ch. 79, 8. L. 1981.)

235
• MOTOR VEHICLES

To W. I). MacGinnis, June 20, 1932.

Concerning the payment of the expense of motor vehicle regis-

trations and license plates. (Ch. 122, 8. L. 1931.)

236 FEDERAL TAX OF 1932

To John M. Jackson, June 23, 1932.

Under Art. 36 of Regulations 42 (Commissioner of Internal

Revenue) the federal tax does not^, attach to checks or warrants
issued by the State Treasury.

237 INSURANCE
To Jackson Cochrane, June 28, 1932.

Under Sec. 2r)()l, C. L. 1921, insurance companies become in-

corporated under Ch. 19 of the General Statutes of 1883, and the

term of their corporate existence, except life insurance companies.

is twenty years.

238 AUDITING BOARD
To Dr. Coolbaugh, June 29, 1932.

Sec. 1 of Ch. 53, S. L. 1931, gives the .Vuditing r>oard general

c.ontrol over the appropriations of state boards and institutions, so

they cannot exceed their appropriations, but it does not burden
the Auditing r»oard with the detail rxjxMiditnres of state institu-

tions.

239 MENTAL DEFECTIVES
T(. Dr. Cyrus L. IVrshing, .Inly 9, 1932.

There is no statute of th(» State of Colorado which will permit

Sterilization of aii inmate confined in anv state institution.
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240 NURSE EXAMINERS BOARD

To Irene Murchison, July 9, 1932.

The ''Reciprocity Clause" of our statute applies only to those

nurses who are bona fide nurses of other states having reciprocity

agreements with the State of Colorado and who have in a regular

course of training and preparation for nursing, taken an examina-

tion in such other state and later removed to this state. It is not

intended to permit persons who have failed on examination in this

state, to take an examination in another state and, having passed,

be permitted to practice nursing in this state.

241 CIVIL SERVICE COMMISSION

To State Auditing Board, July 13, 1932.

Under Sec. 134, Compiled Laws of Colo. 1921, it is the duty
of the Civil Service Commission to make investigations and sub-

poena witnesses, and the expenses and fees of such witnesses con-

stitute an expense of the Commission. If there is no special appro-

priation out of which the same can be rightfully paid, the bill for

such fees and expenses should be approved by the Commission and
sent to the Auditing Board to be paid out of the general fund of

the state, as expenses of executive officers of the state are paid.

(Art. XII, Sec. 13, Colo. Const.)

242 MOTOR VEHICLES

To Chas. M. Armstrong, June 13, 1932.

It would be a violent assumption for enforcement officers to

assume that because a person does not have immediate possession

of his license, he has no license. It would be just and sensible to

permit such person a reasonable time to show cause for failure to

have ''immediate possession"—such as loss, theft or forgetfulness.

(Ch. 122, S. L. 1931.)

243 FRAUDULENT PRACTICE ACT

To Chas. M. Armstrong, June 14, 1932.

The filing fee provided for by Sec. 14 of Ch. 95, S. L. 1931,

is unquestionably meant to be used for the necessary expenses

incurred in the administration of the act, and should be deposited

in a special fund with the State Treasurer for that purpose.

All fees collected under the act, except the filing fee should go

into the general fund, as provided in Ch. 103, S. L. 1927.

Additional employes may be employed if necessary, but the

salary of present employes may not be increased or supplemented

from the special fund.
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244 COUNTY CLERK AND RECORDER

To U. S. Dept. of Agriculture, July 14, 1932.

Inder Sec. 7898, C L. 1921, the county clerk and recorder is

required to collect all fees in advance, and if he fails to do so the
BJnount shall be charged against his salary. lie is also required
to make a monthly report of the fees of his office under oath to

the county commissioners, who shall audit his account.

The Attorney General would have no right to advise the

county clerks that they must file or record crop mortgages in

advance of paj^ment.

245 LEGAL NEWSPAPER
To Edwin A. Bemis, July 14, 1932.

A weekly newspaper, in order to be a legal newspaper must
have been published continuously and uninterruptedly during a
period of at least 52 consecutive weeks next prior to the first issue

thereof containing a legal notice. (Ch. 113, S. L. 1931.)

246 LIABILITY OF STATE INSTITUTIONS

To Dr. F. il. Zimmerman, July 15, 1932.

'* Without constitutional or legislative authority the state in

its sovereign capacity cannot be sued. No such authority exists

in this state. This being so, no liability upon contract or tort, if

any there be, can be enforced against the state in any of its

courts." (In Re Constitutionality, etc., 21 Colo. 69.)

247 IRRIGATION

To M. C. Ilinderlider, July 15, 1932.

Water not available, and not in existence at the time of the

establishment of a priority by decree, is not subject to such de-

cree. (Citing Sec. 1637, C. T.."l021 : Ironstone Ditch Co. v. Ashen-

felter, 57 Colo. 31.)

248 FRAUDULENT PRACTICE ACT

To Chas. M. Armstrong, July 18, 1932.

One who sells his mineral interest in land and gives a mineral

deed therefor, is not recjuircd to obtain a (U'aler's license under

Ch. 95, S. L. 1931.

249 TAXATION

To .hniM's D. Parriott. July IM. \'XV2.

LeaH€>d property ih taxable to the les.sor and not to the lessee, except

where the lease is in perpetuity or for a lonjs: term and renewable

forever, or where the lease is for life, or, it has been held, where

no rent i»i reserved.
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July 21, 1932.

Hon. James D. Parriott,

City Attorney,

Municipal Building,

Denver, Colorado.

Dear Mr. Parriott

:

Referring to your letter of June 17, requesting an opinion

from this office on the taxable status of the University Building,

Denver, and to the copy of Mr. Hays' opinion thereto attached and
supplementing letter from this office addressed to you on June 24,

you are advised that, after careful consideration of this matter, this

office is of the opinion that the University Building should be as-

sessed to the record owner of the land on which the building is

located. This opinion is based upon
^
the following view of the

matter.

As we understand the situation from Mr. Hays' brief or letter

of May 19, written to Mr. McGlone, Manager of Revenue, the title

to the real estate upon which the building stands is in the name of

Myles Taylor Watts, Trustee, et al. ; that this real estate was leased

to Alexis C. Foster for a period of ninety-nine years from Sep-

tember 30, 1909, upon the condition that the lessee was to erect a

building thereon not less than six stories high; that the building

was erected and that thereafter by various conveyances the lease

was finally assigned on June 1, 1923, by the Retail District Invest-

ment Company to the Colorado Seminary, which may or may not

be a corporation entitled to exemption from all taxes.

Cooley on Taxation, Volume 2, 4th Edition, Paragraph 593,

makes the following statement

:

''Two questions arise in connection with the taxation

of lessees. First, is the property leased to be taxed to the
lessor or the lessee. * * * As to the first question it is

well settled that, unless it is otherwise provided by stat-

ute, the leased property is taxable to the lessor and not to

the lessee, except where the lease is in perpetuity or for a

long term and renewable forever, or where the lease is for
life, or, it has been held, where no rent is reserved. * * * "

(Emphasis ours.)

As we understand the matter, the lease in question does not
meet the conditions above set out. It is not in perpetuity. Although
it is for a long term it is not "for a long term and renewable
forever." It is not for life. And as we understand the matter
ground rent is reserved.

But aside from all this, Section 7195, C. L. 1921, reads in part

:

''* * * Provided, That where any property within
this state is mortgaged, conveyed or pledged for the se-

curity of a loan or debt then owing, the said property and
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the notes, mortgage, deed of trust, trust deed, contract or

other conveyance, shaU he assessal as a unity and as one

and the same, and as of one value and as the value of said

property so mortgaged, pledged or otherwise conveyed

only, and any such notes, mortgages, deeds of trust, trust

deeds, contract or conveyance, shall not be otherwise re-

turned or assessed. (L. '02, p. 46, Sec. 14; R. S. 'OS, Sec.

5542. ) " ( Emphasis ours.

)

From all the foregoing, we take it that the property should be

assessed to the record holder of the legal title and that he should

be left to make whatever showing he may that he is not taxable

thereon. We do not believe that the question of whether or not the

Colorado Seminary has been relieved from any and all taxes in this

State needs to be considered in this connection.

Xery tndy yours,

CLARENCE L. IRELAND.
Attorney General.

By GEORGE T. EVANS,
Assistant Attorney General.

250 COSMETOLOGISTS

To Cosmetologists Board, July 28, 1932.

Under Sec. 16, Ch. 74, S. L. 1931, one who at the time of the

passage of the Act was in the actual and continuous practice of

cosmetology, is entitled to a license to practice in this State upon
payment of the proper fee.

251 SCHOOLS

To R. R. Tarbell, July 26, 1932.

Qualified electors of a school district who have paid a school

tax in the year next preceding the election may vote upon the

question of the issuance of bonds.

A qualified elector is one who is a citizen of the United States,

has resided in the state one year, in the county 90 days, in the

city or town 30 days and in tlie ward or precinct 10 days. (Sees.

7525, 8356, C. L. 1921.)

252 SCHOOLS

To Malcolm Erickson, July 28, 1932.

The school district fiscal year has not been defined by the

Legislature, but it sliould be considered to be identical with the

calendar v<'ar or the count v fiscal vear. (Ch. 154, S. L. 1925;

Ch. 214, S. L. 1921 ; Sees. 8286, 8302, 8333, 8692, C. L. 1921.)
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253 SCHOOLS
To Minnie O. Davis, July 30, 1932.

Sec. 7216, C. L. 1921, which authorizes an excess levy in the

event that the tax levied by said act is insufficient for the needs
of the district for the current year, does not authorize the levy of

a tax to retire outstanding registered warrants of previous years.

(Sec. 8302, C. L. 1921; Beher v. AVilson, 59 Colo. 96.)

254 RECONSTRUCTION FINANCE CORPORATION
To Governor Adams, July 30, 1932.

Analysis of the Reconstruction Finance Corporation act, as

concerns state loans, and its application to the State of Colorado.

255 ELECTIONS
To Bessie B. Guthrie, August 2, 1932.

Unless fraud is apparent on face of primary nomination peti-

tions for committeemen and eommitteewomen, such petitions

should be accepted by the County Clerk.

Arrangement of names on ballot should be decided by lot by
county clerk in the event two persons have an equal number of

votes for the same countv or precinct office. (Sees. 7576, 7758,

C. L. 1921.)

256 MOFFAT TUNNEL COMMISSIONERS
To Chas. M. Armstrong, August 3, 1932.

Ch. 116, S. L. 1931, does not provide a complete manner in

which Moffat Tunnel Commissioners may be nominated.

257 SCHOOLS
To C. C. Krauth, August 3, 1932.

Ownership of an interest in certain taxable property in a.

school district, does not qualify such person to vote upon the
question of a bond issue. (Sec. 8356, C. L. 1921.)

258 ELECTIONS

To C. M. Wilson, August 4, 1932.

Electors in cities and towns, not county seats, having a popu-
lation of between 2000 and 5000, do not have the right of addi-

tional registration in the county clerk's office that is provided for

electors under Sec. 1, S. L. 1931, Ch. 92, in cities and towns be-

tween 2000 and 5000 population which are county seats? (Sec.

7612, C. L. 1921.)

259 COUNTY EMERGENCY WARRANTS
To J. A. Carruthers, August 9, 1932.

Should county commissioners in the sound exercise of their

discretion believe that a real emergency exists and that additionv
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al funds over the amount provided in the annual appropriation
resolution are absolutely necessary to care for such emergency,
an additional tax levy (within limits) may be made. (Sees. 8693,

8853, C. L. 1921 ; Arapahoe Countv v. U. P. R. R. Co., 63 Colo.

143.)

260 SCHOOLS

To \Vm. H. Long, August 9, 1932.

If an elector pays a tax during the calendar year or during
the 12 month period preceding a bond election, he is qualified to

vote thereat.

261 ELECTIONS

To Elizabeth Hasser, August 10, 1932.

In precincts outside of cities having a population of 2,000

or more the first precinct registration day is on Tuesday one
week preceding the primary election and that is the last day on
which a voter may change his party affiliation. To do so, the

voter must appear before the registration board in person and
make a signed statement of his election to change his affiliation.

The first time a voter may change his party affiliation in

such precincts is not less than ten days before such first regis-

tration day, by transmitting his written request to any member
of the registration committee in his precinct. (Ch. 91, S. L.

1931, pages 333 and 334.)

262 INSURANCE

To Jackson Cochrane, August 12, 1932.

A reinsuring companv must pay the tax provided for by Sec.

2486, C. L. 1921.

263 INSANE PATIENTS

To Dr. P. H. Zimmerman, August 15, 1932.

After the lapse of 2 years from the time a patient is given

a probation discharge, or from the time he escapes from the

hospital and has not been returned thereto, his legal status is

that of a sane person so far as the hospital is eoneorned. (Ch.

132, S. L. 1925.)

264 ELECTIONS

To Chas. M. ArniRtrong, Aug. 23, 1932.

Under subsection b of See. 7662, C. Tj. 1921, a candidate for

office in the primarv election mav act as n watcher or cliallenger.

(Sec. 7754, C. L. 1921.)
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265 FEDERAL TAX

To W. S. McNary, Aug. 24, 1932.

Long distance telephone calls made by the University of

Colorado School of Medicine are not subject to Federal tax.

266 BUILDING AND LOAN

To Hon. Wm. R. Eaton, Aug. 26, 1932.

The Colorado Building and Loan Act is sufficiently broad and
comprehensive to permit the associations organized under our
State Laws to meet the requirements of the Federal Home Loan
Bank Act in becoming members of that Bank by the purchase
of stock for the purpose of securing funds by loans to meet the
needs of such associations. (Sec. 2794, C. L. 1921.)

267 LAW ENFORCEMENT DEPARTMENT

To Lewis N. Scherf, Aug. 26, 1932.

Under Ch. 122, S. L. 1931, the Secretary of State has the sole

power to establish the standards of reflector t3^pe tail lights and
reflector type clearance lights. The law enforcement officers may
not order the removal of a light the standard of which has been
fixed by the Secretary of State, but if some particular light in

such standard becomes defective, the law enforcement officers

may order its removal.

268 COUNTY SHERIFF

To S. E. Dunivan, Aug. 26, 1932.

County commissioners are not obliged to make an appoint-
ment to fill a vacancy in the office of sheriff, if the unexpired
term does not exceed one year. (Sees. 7921, 7927, 8716, 8750,

8751, C. L. 1921.)

269 PUBLIC RECORDS

To Chas. M. Armstrong, Aug. 27, 1932.

Upon the expiration of the 15 day protest period, initiative

petitions may not be inspected unless a necessitv for such inspec-

tion is shown to exist. (Sees. 30, 31, C. L. 1921; Vol. 52, C. J.,

Sec. 40.)

270 LAW ENFORCEMENT DEPARTMENT

To Lewis N. Scherf, Aug. 30, 1932.

The Law Enforcement Department was created to aid in the

enforcement of the Prohibition Act, and is not charged with the
enforcement of the motor vehicle laws. (Sec. 2723, C. L. 1921.)
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271 OPTOMETRY

To J. C. Bloom, An«r. 'M), V.)'M.

A jeweler who advertises spectacles for sale, but who calls

in a licensed optometrist to make the examination, is not re(iiiired

to obtain an Ttiiior;nit PraetitioiuM-'s Ho.miso. (Sec. 12, Ch. 140,

S. L. 1925.)

272 TAX SALE CERTIFICATES

To L. N. Blair, Sept. 1, 1932.

A tax sale, regular in all respects, obliterates a title acquired
under a previous sale. (Morris v. Graubergrer, 59 Colo. 164.)

A valid tax sale cuts off prior liens for special assessments
made by citv. (Henrvlvn Irrij^ation District v. Patterson, 65
Colo. 385.)

273 BUILDING AND LOAN
To Messrs. DeLongr, Jackson and Bowman, Sept. 3, 1932.

The Buildinjr and Loan Commissioner must make an annual
report to the Oovernor of the general condition of all associa-

tions, but he is not rerjuired to make a detailed report unless re-

quested to do so bv tlie Covernor. (Sees. 2814, 141-146, inclu-

sive, C. L. 1921.)

274 VACANCY IN U. S. SENATE
To Governor Adams, Sept. 6, 1932.

Under Sec. 7817. C. L. 1921, when a vacancy happens in the

office of IT. S. senator, the Governor shall oiiake a temporary ap-

pointment to fill the vacancy until the next ensuinpr election.

Then under Sec. 7818, C. L. 1921, the Governor should issue a

writ of election to the Secretary of State, directing? him to in-

clude in his grcneral election notice for the next general election,

a notice of the fillinjj of such vacancy. (Art. XV II, Sec. 2,

Colo. Const.)

275 SCHOOLS

To V. A. Ojrle. S<'pt. 10, 1!).T2.

School di.strictH in Colorado may insure their properties in mutual com-
panies.

September 10, 1932.

Mr. F. A. ()j?le,

County Superinten<]«'nt nt" Schools,

Greeley, Colorado.

Dear Sir

:

Your letter of Aujjust 20, 1032. contains the following request

for an opinion from this office

:
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**A great many times during the last few years, we
have been asked by members of school boards whether
it is legal to insure school buildings in Mutual Insurance
Companies. I should like very much for you to give me
an opinion concerning the legality of such insurance/'

A copy of an opinion under date of April 19, 1929, written

by A. L. Beardsle}', former Assistant Attorney General, was sent

to you on August 23, 1932. However, since that time we have
given further consideration to the subject of your inquiry and wish
to advise you as follows:

As you will note from an examination of Mr. Beardsley's

opinion, he relied upon and particularly stressed a Pennsylvania
Court of Appeals case, Downing v. School District of Erie, which
case was subsequently reversed by the Supreme Court of Pennsyl-
vania. Said court, in passing upon the question of the right of a

school district to insure its property against loss by fire ii> a mutual
company, held that a statute which authorized such contracts was
not a violation of the constitutional prohibition as to the loaning

of credit and that ''assessments" and ''premiums," as used in re-

lation to such contracts, are interchangeable words and mean the

same thing, being the consideration for the contracts. 147 Atl. 239.

School districts in Colorado have been expressly authorized to

insure their properties in Mutual Companies under the provisions

of Section 2564, C. L .1921. Said section is clear and explicit

and, in our opinion, does not so plainly violate Sections 1 and 2

of Article XI of the Constitution of the State of Colorado as to

justify us in holding the statute to be beyond legislative power.
The New Jersey Court, under a constitutional provision similar to

our own, said, in part

:

"The scheme of mutual insurance in such associations

does not fasten upon the members any liability which
municipal corporations may not, with reasonable safety

assume, for the limit of obligation is always fixed at the

time the insurance is obtained and is rarely enforced be-

yond what would be charged for insurance on the non-

mutual plan. By giving its premium notes, the city did

not loan its credit to the company, * * * nor did the so-

called 'membership' of the insured render the city in any
sense the owner of the stock or bonds which belonged to

the company, or a holder of stock in the company, within

the fair import of the constitutional prohibition."

French v. City of MUlvUle, 49 Atl. 465.

Numerous other authorities are to the same effect and, since

all presumptions are to be drawn in favor of the validity of legis-

lation, we are of the opinion that Section 2564, C. L. 1921, author-

izing public and private corporations to hold policies of insurance
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in a mutual insurance company, does not violate the constitutional

provisions referred to above, and that school districts have the

rin^ht to insure property a^^ainst fire in a mutual company.
The opinion referred to above, under date of April 19, 1929,

written by A. L. Beardsley, former Assistant Attorney General,

is hereby withdrawn and overruled.

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

By HAZEL M. COSTELLO,
Assistant Attorney General.

276 CORPORATIONS
To Chas. M. Armstrong, Sept. 12, 1932.

Under Ch. 70, S. L. 19.31, the Secretary of State may accept a
part of t]^G delinquent tax of a corporation, prior to its being de-

clared defunct ; but if the corporation has been declared defunct,

it may not be accepted.

If a corporation has failed to pay its license tax for two years,

and has also failed to file its annual report for the second year, and
thereafter reinstates without filing an annual report, and fails to

file an annual report for the third year such corporation should
not be advertised again in the third year.

277 BUILDING AND LOAN
To Eli M. Gross, Sept. 12, 1932.

A proposed building and loan certificate which indicates that

the holder thereof is a member, and entitled only to the dividends
to mature stock, and not entitled to a definite rate of interest,

is legal.

278 STATE TEACHERS COLLEGE
To C. N. Jackson, Sept. 14, 1932.

1. Sec. 304, C. L. 1921, makes provision for the issuance of

certificates of indebtedness where an appropriation has been made
and exceeded and the necessity for creating an indebtedness and
issuance of certificates of in(le])tedness is made necessary by a

casualty occurring after the making of the appropriation.

2. Procedure.
.3. Classification. Appropriations for actual emergencies are

usually considered to be first class a|)pr(>priations bv the legislature.

(Sees.* 82, 112, C. L. VX2] Ch. 49. S. L. 1931.)

279 BUILDING AND LOAN
To B. F. Stallings, Sept. Ki, 1932.

The Building and Tjoan Commissioner has no control over the

companion com])anies of building and loan companies, which arc

rir)t building and loan coiniianies.
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280 ELECTIONS

To Mrs. Clara Goddard, Sept. 16, 1932.

See. 7532, C. L. 1921, does not require that a county chair-

man or woman shall be either a delegate or a precinct committee-

man or woman.

281 SCHOOLS
To R. B. Sprull, Sept. 19, 1932.

A school district is not authorized to pay cash for current

operating expenses, but should issue school district warrants drawn
upon the proper fund, which should be handled through the office

of the county treasurer. (Sec. 4, Art. 9, Colo. Const.)

282 ELECTIONS
To L. C. Kinnikin, Sept. 24, 1932.

Sec. 2261, R. S. 1908, is still the law regarding aid to be

given to illiterate voters.

283 HAIL INSURANCE
To T. P. Detamore, Sept. 26, 1932.

Where a tax has been levied, assessed and collected for a risk,

and no claim has been presented as required by Sec. 11, Ch. Ill,

S. L. 1929, it cannot be refunded.

284 TAXATION
To Colorado Tax Commissioner, Sept. 26, 1932.

The fact that a municipality o>^ns some or all of the capital stock of a
corporation, does not exempt the property of said corporation from
taxation.

September 26, 1932.

Colorado Tax Commission,
State Office Building,

Denver, Colorado.

Gentlemen

:

Reference is made to your letter of September 1, 1932. to which
was attached a copy of a petition dated August 26, 1932, signed

by the Chairmen of the Boards of County Commissioners of Adams,
Arapahoe, Douglas and Jefferson Counties, requesting that your
Board direct the levy of taxes upon the High Line Canal and Ir-

rigation Ditch owned by the Northern Colorado Irrigation Com-
pany, and to your inquiry reading as follows

:

'

' Will you please advise us if, as a matter of law, this

Company should be assessed by us as a public utility, both
for the future and for the intervening years since 1924."

In reply, you are advised that it is the opinion of this office

based upon the facts set forth in the petition of the County Com-
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missioners, which facts you state are ''substantially correct," that

as a matter of law the Northern Colorado Irrigation Company
should be assessed by the Colorado Tax Commission as a public

utility, both for the future and for the years intervening since

1924, and this despite the fact that all of the stock of the Company
is owned now and has been owned since 1924 bj' the Board of

Water Commissioners of the City and County of Denver.

The principle of law that a corporation is an entity in law,

separate and distinct from its stockholders, is so elementary and
of such long standing that authorities to sustain it are not believed

necessary. The Northern Colorado Irrigation Company is, there-

fore, an entity, separate and distinct from the owner of its capital

stock, and that distinction is in no way obliterated nor are the en-

tities merged by reason of the fact that the Board of Water Com-
missioners of the City and County of Denver has acquired all of

the capital stock of the Company. The Company is still in exist-

ence. The Northern Colorado Irrigation Company and not the

Citj' and County of Denver still owns the same property upon
which the Company paid taxes from its organization in 1879 until

1924, when the ownership of the stock passed into the hands of

the Board of Water Commissioners of the City and County of

Denver.

The Supreme Court of Colorado has had before it for decision

two cases which are in point in the instant matter. In both of

those a tax was asserted against real property owned by a munici-

pality. And in both decisions the Court made the ownership of

the property the absolute test of exemption.

The first case is Cihj of Colorado Springs v. The Board of

County Comwis.^wiiers of Fremont County (1906), 33 Colo. 231.

In that case the City of Colorado Springs purchased certain lands

and an irrigation ditch and water rights in connection therewith.

The purpose of the purchase was to secure wat<?r rights with which

to increa.se the water supply of the City. After the purchase the

water rights were severed from the lands, the point of diversion

was changed and the lands owned by the City were leased by it to

neighboring ranchmen and were not thereafter used for municipal

purposes. The material difl'crence between the Colorado Springs

case and the matter under eonsideration is that the City and

County of Denver owns all the stock of a cor])orntion which owns
the property sought to be taxed, while in the Colorado Springs casQ

the City owned in fee the property sought to be taxed.

The binds in the Colorado Springs ease lay in Fremont County.

the auth(>riti<'s of wliieli sought to tax them. In deeidinir that the

lands were not taxable the Court (234) said:

"To sum up. The city owna and is entitled to hold

these lands—they are property real of the municipal cor-

poration, the city of Colorado Springs. According to the
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express language of the constitution, there is hut one c(yn-

dition essential to their exemption from taxation, and that
is, ownership hy the city. (Emphasis supplied.)

Patently this one essential condition is not met in the instant

matter. Here the lands sought to be taxed are owned by the
Northern Colorado Irrigation Company, a private corporation for

profit, and not by the City and County of Denver.
The other case above referred to is Stewart v. City and County

of Denver (1922), 70 Colo. 541. In that decision the Court re-

ferred with approval to the Colorado Springs case, supra, and to

cases cited therein, and at page 516 said

:

''The property described * * * lies outside of the
territorial limits of the municipal corporation owning the
same, and a part of such property is alleged, in effect, to

be unnecessary for waterworks or other municipal pur-
poses. These circumstances, however, do not bring the

property within any exception to the constitutional pro-
vision, * * * simply because there is no exception con-

cerning the character or situation of the property. All
property of a municipal corporation is included." (Em-
phasis supplied.)

In view of these decisions by the highest Court of this jurLs-

diction which make ownership of property by a municipal cor-

poration the absolute test of exemption when such property is

sought to be taxed, this office concludes that the property in this

matter owned by the Northern Colorado Irrigation Company, all

the stock of which Company is owned by the City and County of

Denver is not now exempt from taxation any more than it was
when others o^vned all of the capital stock of the Company. (See

City of Louisville v. McAtter (1904), 26 Ky. L. 425, 81 S. W. 698,

for a case almost identical with the instant matter in which the

Court's decision sustains our conclusion as above indicated.)

With reference to that part of your inquiry concerning the

propriety of assessing the property of the Northern Colorado Ir-

rigation Company both for the future and for the years interven-

ing since 1924, it is our opinion that Section 7321, C. L. 1921, con-

fers upon your Commission ample authority for making such as-

sessments.

If it be argued that because the City and County of Denver
owns all the capital stock of the Northern Colorado Irrigation Com-
pany the municipality is therefore the sole beneficial owner of all

the property of the corporation and that hence the taxing author-
ities should overlook the corporate entity intervening between the

property and the municipality and exempt the property, it is

believed that that argument may be effectually answered by refer-

ence to Article X, Section 4, and Article XI, Section 2 of the Con-
stitution of Colorado, which read as follows:
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Art. X, Sec. 4. ''The property, real and personal, of

the state, counties, cities, towns and other municipal cor-

porations and public libraries, shall be exempt from tax-

ation."

Art. XI, Sec. 2. ''Neither the state, nor any county,

city, town, to\\'nship or school district shall make any
donation or grant to, or in aid of, or become a subscriber

to, or shareholder in any corporation or company, or a

joint owner with any person, company or corporation,

public or private, in or out of the state, except as to such

ownershi]) as may accrue to the state by escheat, or by
forfeiture, by operation or provision of law; and except

as to such ownership as may accrue to the state, or to any
county, city, town, township or school district, or to either

or any of them, jointly with any person, company or cor-

poration, by forfeiture or sale of real estate for non-pay-

ment of taxes, or by donation or devise for public use.

or by purchase by or on behalf of any or either of them,

jointly Avith any or either of them, under execution in

cases of fines, penalties or forfeiture of recognizance,

breach of condition of official bond, or of bond to secure

public moneys, or the performance of any contract in

which they or any of them may be jointly or severally in-

terested. '
*

Article X, Section 4, in the eases above cited, has been con-

strued by the Colorado Supreme Court to mean that a municipal-

ity must actually own pro])erty exempt from taxation. Section 2,

Article XI, sets out in detail the methods by, and the circumstan-

ces under, which a municipality may become the owner of shares

of capital stock in a private corporation. In neither Section of

either Article is there any reference to the exemption of the prop-

erty of a corporation in which a municipality mip^ht become a share-

holder under the circumstances set forth.

From this it seems plain that thos*^ who framed the constitu-

tion had no intention that the ])roperty of a corporation should be

freed from taxes simply because a municipality hapi>ened to ac-

quire some or all of the capital stock of that corporation in some
manner provided by th«» constitution.

But in the instant nuitter, in the opinion of this office, the City

and County of Denver did not become the owner of the capital

stock of the Northern Colorado Irrigation Company in a manner
provided by the constitution an<l therefore the situation in which
the municipalitv now finds itsrlf with regard to taxes on the ])rop-

erty of tlie corporation could nevrr have been contemplated when
the constitution was adoptrd. and therefore it is apparent for an
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additional reason that no exemption could have been intended to

apply to the corporate property here in view.

Trusting this gives you the desired information, we are,

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

By GEORGE T. EVANS,
Assistant Attorney General.

285 ELECTIONS

To E. E. Anderson, Sept. 27, 1932.

Inasmuch as there is considerable confusion regarding Sec.

7557, C. L. 1921, it is our opinion that if a certificate of nomina-

tion is presented to a county clerk and recorder, containing the

proper number of signatures and the proper oath, it is his duty
to accept such certificate for filing, as it is not his duty to try to

determine whether the statements set out in the certificate are

true or false.

286 BUILDING AND LOAN

To Eli M. Gross, Sept. 27, 1932.

Where a foreign building and loan association has deposited

securities in Colorado, as provided in Sees. 1110, 1111 and 1112,

C. L. of Utah 1917, under our retaliatory statute, and has ceased

to do business in this state, the securities should remain on deposit

as long as there is any liability of said company to Colorado resi-

dents.

287 ELECTIONS

To W. A. Lusk, Sept. 28, 1932.

In order for a person's name to go on the general election

ballot, it will be necessary for the name to be written in as many
times as is required by Sec. 2. Ch. 98, S. L. 1927, relating to desig-

nation of candidates bv petition at primary elections. (Ch. 91,

S. L. 1931.)

288 MARRIAGE

To M. G. Meek, September 30, 1932.

A marriage license issued outside the State of Colorado has

no force or effect in this state, and any clergyman or official who
performs a marriage ceremony on the authority of a foreign license

is subject to the penalty provided by Sec. 5559, C. L. 1921.

Such a marriage, however, would probably be evidence of a

common-law marriage in this State.
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289 ELECTIONS

To Harry F. Anderson, Sept. 30, 1932.

Under Sec. 11, Ch. 92, S. L. 1931, the members of both the re-

ceiving and counting boards at the General Election should select

two judges or two clerks or one judge or one clerk of opposite

political faith to deliver the election returns and ballot boxes.

290 ELECTIONS

To Governor Adams, Oct. 8. 1032.

Concerning nominations for vacancies in office.

October 8, 1932.

Hon. William H. Adams,
Governor of Colorado,

Capitol Building,

Denver, Colorado.

Dear Governor:

Pursuant to your oral request for an opinion with reference

to the appointment of a county commissioner in Alamosa County,
to fill the vacancy created by the death of Mr. Herman Emperius,
please be advised as follows

:

Section 8679, Compiled Laws of 1921, provides as follows:

''In case of a vacancy occurring in the office of county
commissioner, the governor shall fill the same by appoint-

ment, and the person a])pointed shall hold the office until

the next general election or until the vacancy be fille<l by
election according to law."

By virtue of said section it is clear that you as Governor may
appoint a successor to Mr. Herman Em])erius, who will serve as

county commissioner until a connnissioner is elected at the general
election on November 8, 1932, to fill the unexpired term of the late

Mr. Emperius.

The manner in which the major parties may nominate their

candidates for the unexpired term of the late Mr. Ilerman Em-
perius may be inferred from the words of our Supreme Court in

the case of People v. Kervin, 10 Colo. A pp. 472, wherein a similar

situation was presented. While the court did not specifically pass

upon the manner in which candidates might be noininated, it is

our opinion that nominations may be made by the calling of special

county assemblies, w by the respective county central committees
if the county as.semblies recently held, clothed their respective

county central committees with authority to make certificates of

nomination in case of a vacancy in any office.

It will also be necessary that the county clerk of Alamosa
County include in his general election notice, a notice that a county
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commissioner is to 'be elected in the district in which the vacancy
has occurred, for the unexpired term of the late Mr. Emperius.

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

By WALLACE S. FORTH,
Assistant Attorney GeneraL

291 TAXATION

To John A. Carruthers, Oct. 11, 1932.

Property purchased with funds, which were exempt prior to

release, is not immune from state taxation. (Citing McCurdv v.

U. S., 246 U. S. 268.

292 MILITARY DEPARTMENT

To Col. W. C. Danks, Oct. 11, 1932.

Under Ch. 3, Ex. S. L. 1914, it would be proper to sell suffi-

cient bonds to pay a claim for military services rendered in 1914.

293 SCHOOLS

To C. H. Jones, Oct. 14, 1932.

Money received by school districts for tuition by reason of

students residing in other school districts, may be used for the pay-
ment of teachers' salaries or any other lawful purpose.

294 SCHOOLS

To James B. Wilson, Oct. 14, 1932.

School districts may not pay banks or other financial houses,

2% of amount of school district warrants, in order to induce such
concerns to purchase the warrants.

295 SCHOOLS

To J. Paul Hill, Oct. 14, 1932.

Orphans who are residing in a school district upon order of

the Denver Community Chest, their board being paid by said or-

ganization, are entitled to attend school in the district in which
they reside without payment of tuition. (Citing Fangman v.

Mayers, 90 Colo. 308.)

296 WORKMEN'S COMPENSATION

To Governor Adams, Oct. 17, 1932.

One who is furnished employment under the provisions of the Emer-
gency Relief and Construction Act of 1932, is subject to the pro-

visions of the Workmen's Compensation Act.



196 Biennial Kkport

Honorable Win. H. Adams, '

Governor of Colorado,

Executive Chamber, Capitol Bldg.,

Denver, Colorado.

Dear Governor Adams:

In compliance with your request tor an opinion as to the status

of persons who are furnished with work relief under Sub-section

c. Sec. 1, Title 1 of the Emergency Relief and Construction Act of

1932, insofar as the provisions of the Workmen's Compensation Act
of Colorado are concerned, I wish to advise as follows:

I am of the opinion that wherever a person is furnished work
relief under the provisions of the Emergency Relief and Construc-

tion Act of 1932, such person is subject to the provisions of the

Workmen's Compensation Act of Colorado and he is an employe
within the meaning of that term as defined in Section 4383, C. L.
1921, as amended by Chapter 175 of the Session Laws of 1931.

That the administrative agency furnishing the work —whether
state, city, county, town, irrigation or drainage district, school dis-

trict, or public institution—and administrative board is respective-

ly the employer and should have such employes insured and kept
insured for the payment of such Workmen's Compensation in the

State Compensation Fund, and such agency from its own funds
should pay the premiums.

For those employes of the Governor of the State of Colorado
or the Official Colorado State Relief Committee and the various

county relief committees, a policy should be carried by the State

Compensation Fund, in order to cover employes who are not cov-

ered by the policies of the various political subdivisions above re-

ferred to, so that all Avork relief employes will be protected.

Furthermore, there should be an agreement between the State

relief committee and the various political subdivisions furnishing

work relief that such Workmen's Compensation protection shall

be furnislied by and that all such employes shall be considered as

employes of such subdivision.

Yours very truly,

CLARENCE L. IRELAND,
Attorney General.

By ARTHUR L. OLSON,
Assistant Attorney General.

297 BANKS AND BANKING
T(» (iiaiit McFrr.soii, Ociohcr l.s, 11»:{1V

If a bank refuHex to conduct its business in strict acct»rdance with the
proviHions of (h. 44, S. I.. 1913, the State Hank Commissioner
may revoke its authority to do business.

Only certain of a bank's general assets may be pledged to secure the

dep<»sits of a county treasurer.
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October 18, 1932.

Hon. Grant McFerson,

State Bank Commissioner,

Denver, Colorado.

Dear Sir:

This is in answer to your request for an opinion under date

of the 4th inst., in whicli request you call to our attention what
you consider the illegal and unauthorized pledging, by banking in-

stitutions under state banking laws, of their general assets to se-

cure the payment of public funds deposited in said banks by pub-
lic officials.

You ask our opinion on the three following questions

:

''1. What is the power of the State Bank Commis-
sioner under conditions which indicate the illegal pledg-

ing of securities?
**2. What is the legal provision for pledging of any

securities for the protection of other public money than
that as specifically set out relative to deposits of a county
treasurer ?

'*3. Should this department assume an aggressive

position relative to the pledging of United States Govern-
ment bonds for the protection of City funds or other

public moneys?"

The first statutory enactment we find granting to banks
authority to pledge their securities to insure the payment of pub-
lic funds is found in Chapter 92, S. L. 1925, pages 241 and 242.

This chapter authorizes ''all banks, etc." to invest any of their

moneys or deposits in Farm Loan Bonds issued by a Federal Land
Bank or Joint Stock Land Bank organized pursuant to an Act of

Congress, and further provides that these bonds shall be accepted

as security for all public deposits. It seems plain to us, and it

is our opinion that banks coming under your jurisdiction have the

right to pledge Federal Loan Bonds and Joint Stock Farm Loan
Bonds as security for all public funds deposited with them.

The next statutory provision we find relative to the pledging

or hvpothecation of securities by banks for public deposits is found
in S"! L. 1927, Chapter 65, Section 7, as follows

:

*'No bank shall pledge or hypothecate any of its se-

curities except as collateral for direct bills payable and
(or) for the protection of public funds, or moneys in said.

bank, in accordance with statutes now or hereafter en-

acted."

Noting the language ''in accordance with statutes now or

hereafter enacted' ' we find that there was enacted, prior to the

enactment of this Section, Chapter 83, S. L. 1927, paragraph 2 of

Section 1, dealing with the pledging of securities of banks to in-
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sure payment of deposits of County Treamirers ordy. It specific-

ally sets out that a county treds^irer may take a bond from his de-

pository bank or in lieu thereof,

"interest bearing securities of the United States, of the

State of Colorado, of counties, cities, towns or school dis-

tricts situated within said state, Farm Loan Bonds issued

by any Federal Land Bank or joint stock land bank or-

ganized under an Act of Congress approved July 17,

1916, entitled An Act" * * *.

It is readily seen that only these securities may be pledged or

hypothecated to secure deposits of County Treasurers and that the

pledging of other securities by banks of its general assets is un-
lawful.

Answering then your first question, Section 2725 C. L. 1921,

provides

:

"When a bank is in an insolvent condition, or re-

fuses for more than ten days to conduct its business in

strict accordance with the provisions of this Act, the

State Bank Commissioner may forthwith revoke the

authority of said bank to do business and annul its char-

ter and take possession thereof and of all its property and
assets.

'

'

From the language of this section full power is vested in your
office to discourage and terminate practices of banks, whatever they

may be, if they fail "to conduct its (their) business in strict ac-

cordance with the provisions of thig Act * * *."

Under this last above quoted section you can command the

cessation of this practice or take over the bank.

Answering your second question, banks, to secure the deposits

of County Treasurers may pledge of their general assets only

interest bearing securities of the United States, of the State of

Colorado, of counties, cities, towns or school districts situated

within said state, Farm Loan Bonds issued by any Federal Land
Bank or joint stock land bank organized under An Act of Con-

gress approved July 17. 1916.

Other public funds but not county funds on deposit in hanks

may be secured with only the joint-stock farm loan bonds, and
Federal loan bonds mentioned in Chapter 92, S. L. 1925.

Answering your third (juestion this office would not assume
to advis<' you as to how aggressive you should or shouhl not be in

this regard, that being a matter for yon to J.f.'rmin.' in your

official capacity.

Generally the law provides:

"The business of banking is a proper subject for

regulation under the police power of the state because
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of its nature and the relation which it bears to the fiscal

affairs of the people and the revenues of the state; and
the police power of a state extends even to the prohi-

bition of engaging in the business of banking except upon
such conditions as the state may prescribe."

7 C. J. Banks and Banking, Pg. 480, Sec. 10.

Yours very truly,

CLARENCE L. IRELAND,
Attorney General.

By E. J. PLUNKETT,
Assistant Attorney General.

298 ELECTIONS

To Denzell L. Yarnell, Oct. 18, 1932.

One who has voted in a primary election, is not prevented from
becoming a candidate on an Independent or Socialist ticket. (Citing

Pease v. Wilkins, et al., 53 Colo. 404.)

299 ELECTIONS

To Chas. M. Armstrong, Oct. 18, 1932.

A certificate of nomination for a district office greater than a

county, requires 100 signatures, and each signer must add his

place of residence. (Sec. 7557 C. L. 1921.)

300 APPROPRLATIONS

To John M. Jackson and William D. MacGinnis, Oct. 22, 1932.

The State Auditor may issue warrants to pay an appropriation, even
though funds are not available with which to pay the same.

October 22, 1932.

Hon. John M. Jackson,

State Treasurer,

Capitol Building,

Denver, Colorado.

Hon. William D. MacGinnis,
State Auditor,

Capitol Building,

Denver, Colorado.

Gentlemen

:

In re: Warrants iss^usd far the purpose of hwilding the State

Teachers ColUge- Heating Pl<int.

You have requested this office for an opinion as to whether or

not the State Auditor may legally issue warrants for the building

of a heating plant at the State Teachers College in Greeley, Colo-

rado, when apparently funds are not available with the State

Treasurer to pay appropriations of the third class at this time in
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which class tliis appropriation, falls; and if said warrants may be
lc«rally issued if the State Treasurer may endorse the warrants to

bear interest until paid as by law provided.

An approjiriation was made by the Legislature and approved
by the Governor May 24, 1931, in the sum of $120,000, which ap-
propriation provides:

"Warrants ajrainst said ai)pr()priation shall be drawn
by the Auditor of State and ])aid by the State Treasurer
upon vouchers certified by the President and Secretary of

the Board of Trustees of said institution." (Chapter 49.

S. L. 19:n.)

This appropriation in every resj)ect In a lepral appropriation,

properly ])asse(l }>y the Le<rislature and approved by the Governor.

Section 16 of Article X ])rovi(les:

*'X(> a])proi)riation shall be made, nor any expend-
iture authorized by the <reneral assembly, whereby the ex-

penditure of the state, durin«r any fiscal year, shall exceed
the total tax then provided by law and applicable for such

appropriation or expenditure, unless the jreneral assembly

makinjr such appropriation shall provide for levying a

sufficient tax. not exceeding the rates allowed in section

eleven of this article, to pay such appropriation or expend-
iture within such fiscal year. * * *"

It Avill be noted from reading this section of the constitution

that the (Jeneral Assembly is limited to making appropriations

which shall not exceed the total tax provided for and ai)plicable

for such appropriations or expenditures. The only interpretation

that can be ])laced on this section is to the effect that the General
Assembly shall ascertain what the estimated revenue for the period

is likely to be from various sources and shall keep all ap])ro]iria-

tions as near as ])ossible within that estimated revenue. The last

General Assembly did not at the time of passing this appropria-

tion exceed the estimated reveniu's from the various sources then

contemplated, but the reduction in revenues from various sources

is the result of conditions brought about and existing since the ap-

propriati()n was made and thus could not in any manner affect

the appro|)riation. Contemplat iiig that such a condition might hap-

pen, the General Assembly enacted Section 2SS of the Compiled
Laws of 1921, which provides:

"In case tlie available reveinies of the state for any
fiscal year are insullicient to mc«'t all tlie ap|)ropriat ions

made by the iren«'ral assembly for such year, such appro-

|)riations shall l)e pai<l in the following order: • • •"

This section th<*n goes on and classifies ap|)ropriations made by the

lejriHlatun* into first, second, tliinl. fourtli and fifth class appropri-
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ations. The particular appropriation in question falls within the

third class. It is evident from this section that it is the duty of

the State Treasurer when a warrant is presented to Jiim for pay-

ment, in the event there is any question in his mind as to whether

or not there are sufficient funds available for the payment of all

warrants, to ascertain to which of said classes of appropriations

such warrant belongs, and if the said warrant falls in one of the

lower classes, such as the warrants in question do, then if in the

opinion of the State Treasurer there are not sufficient funds to pay
such class of appropriations and at the same time to pay all war-

rants having a preference pursuant to Section 288, which he knows
and has reason to believe will be presented to him for payment,
as he may determine from the records of his office and the ap-

propriations made by the last legislature, then it is his duty to re-

fuse the payment of said warrants of such lower classification and
proceed under Sections 112 and 113, Compiled Laws of 1921, which
provide

:

''Sec. 112. State warrants shall bear interest at the

rate of four per cent per annum, from the date of their

presentation for payment. * * *"

''Sec. 113. The treasurer shall keep a record of the

number and amount of the warrants so presented and en-

dorsed for non-payment, and when there are funds in the

treasury for the payment of an amount sufficient to render
it advisable, he shall give notice to what number of war-
rants the funds will extend and which he will pay, by the

insertion in a newspaper printed at the seat of govern-

ment. At the expiration of thirty daj^s from the day of

the last insertion, interest on the warrants so named as

being payable shall cease. When interest is paid upon the

warrants, the amount shall be endorsed upon the warrant
and be signed by the party receiving it.'*

These two sections read together plainly indicate that a war-
rant may be issued even though the State Treasurer has not avail-

able funds to pay the sajne.

Section 75, Compiled Laws of 1921, provides for the regis-

tration of warrants, whether they are paid or not, and Section 81

provides that all warrants not paid shall have stamped thereon the

following

:

"Presented (here insert date of presentation). No
funds. This warrant draws interest from this date, at the

rate of four per cent per annum."

The treasurer shall sign said endorsement and redeliver the warrant
to the bearer thereof. (Section 81 provides for 6% interest but
is superseded by Section 112 above quoted which provides for 4%.)
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Section 74 provides as follows :

** Every fund in the hands of the state treasurer for

disbursen^ent shall be paid out in the order in which the

warrants drawn thereon and payable out of the same are

presented for payment; provided, that whenever a war-

rant shall be presented, if there shall be funds in the

treasury to pay the same, and all other warrants which
have been presented prior thereto, and still remaining
unpaid, it shall be the duty of the treasurer to pay the

same.
* '

This section must be read in conjunction with Section 288

above quoted and means that if there are not funds available for

all classes of appropriations as may be determined by the State

Treasurer, then Section 288 supersedes Section 74 and the State

Treasurer must conserve the funds for the payment of first and
second class warrants and refuse payment to the third or other

classes of warrants and endorse the same for the payment of in-

terest, pursuant to Section 81 above quoted.

Section 76 provides for the publishing of notice for warrants

to be paid. This section, of course, must also be read in conjunc-

tion with Section 288, and if funds are not available to pay all

first and second class warrants and some of such warrants are regis-

tered "no funds," then, of course, when such funds are available

the Treasurer would publish notice to pay those classes of war-

rants belonging to those classes of appropriations and not publish

notice to pay warrants of the third or other classes of appropria-

tions, unless in the opinion of the Treasurer there were funds avail-

able for such third cla.ss or other class of appropriation, and at

the same time provide for the payment of all first and second class

appropriations.

In the opinion of the Attorney General, therefore, the State

Auditor should issue the warrants for the building of this heating

plant as though funds were available to pay this appropriation and

since funds are not available to pay third class appropriations the

State Troasurer should endorse said warrants for the payment of

interest, pursuant to Section 81 of the Compiled Laws of 1921,

and return the same to the payee or his representative. In the

event funds do not become available for the payment of said war-

rants the State Trea.surer should report that fact to the next Legis-

lature so tliat it may provide for tho pnyment and retirement of

the same.
Respectfully submitted,

CLARENCE L. IRELAND,
Attorney General.
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301 SCHOOLS
To Una S. Williams, Oct. 25, 1932.

Qualified electors in a third class school district have the power
to authorize, and pay for any kind of transportation, which in the

discretion of the directors, is for the benefit of the district. (Ch.

166, S. L. 1929.)

302 BARBERS BOARD
To Barbers' Examiners, Oct. 25, 1932.

Inasmuch as Sec. 4747, C. L. 1921 as amended by Sec. 8, Ch.

64, S. L. 1929, provides for the issuance of a license to practice as

an apprentice, and makes no provision as to when such apprentice
must take an examination for a barber's license, the Board of Ex-
aminers cannot refuse to an apprentice barber's license if the re-

newal fee is tendered in proper time.

303 ELECTIONS
To L. F. Mitchell, Oct. 27, 1932.

The custom of candidates for office putting candy and cigars

at the different polling places is a silent or indirect way of election-

eering and a direct violation of Sec. 7841, C. L. 1921, and subject
to the penalty provided by Sec. 7843.

304 ELECTIONS
To Chas. M. Armstrong, Oct. 29, 1932.

Sec. 7557, C. L. 1921, permits an amendment to procure suffi-

cient signers less than 30 days before election, but only in the case

of duplication of names appearing on two or more certificates of
nomination for the same office. (Citing O'Connor v. Smithers, 45
Colo. 23.)

305 ELECTIONS
To Georgia Putnam, November 3, 1932.

One who desires to register to vote, and whose right has been
challenged, may be registered if he files the proper affidavit. If

perjury is committed in making the affidavit, the matter should be
taken up by the District Attorney.

306 ELECTIONS
To Martha Pfalzgroff, November 3, 1932.

All ballots cast under the proper circumstances, and marked
substantially as the law provides, should be counted, if, as so marked
by the voter, it is possible to determine his choice and if his intent

to designate the person for whom he intended to vote can be reason-

ably gathered therefrom. (Sees. 7751, 7752, C. L. 1921; Baldwin
V. Wade, 50 Colo. 109.)
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307 TAXATION
To Board of Education, November 4, 1932.

The legislature assumed the 100% of the taxes levied for the
purpose of paying teacher's salaries from the general county fund
would be collected, and County Commissioners may not levy addi-

tional taxes by reason of anticipated uncollected taxes. (Sees.

8446-8448, inch, C. L. 1921.)

308 ELECTIONS
To John M. Boyle, November 15, 1932.

If applications for absentee ballots were made in good faith,

though after the time prescribed by statute, and the ballots were
sent out and were voted, the electors should not be disfranchised be-

cause of an honest mistake of the officials in sending out ballots on
an application made after the statutory time. Baldauf v. Gunson,
90 Colo. 245.)

309 TAXATION
To Andy Weddington, November 15, 1932.

A county treasurer is not authorized, in the absence of statute,

to accept school district warrants in payment of taxes. Colorado
has no such statute.

310 ELECTIONS
To John Anderson, November 15, 1932.

The canvassing board has the risrht to reject void and illegal

absent voters' ballots, under Sec. 4, Ch. 94, S. L. 1929. (Bulling-

ton V. Grabow, 88 Colo. 561.)

311 COSMETOLOGISTS
To State Board Cosmetology, November 17, 1932.

Instructors and managing cosmetologists are entitled to be
registered as such on complying with the statutory requirements

and paying the proper fee. (Ch. 74, S. L. 1931.)

312 INSURANCE
To Jackson Cochrane, November IS, 1932.

Tinder Sec. 2550, C. L. 1921, in figuring a retaliatory tax due
from a foreign insurance company, the Insurance Commissioner
should allow Colorado excess fees to be applied toward the other

State's excess tax. fPac. Mut. Life Ins. Co. v. St. of Washington,
296 Pac. 813.)

313 STATE RETIREMENT ASSOCIATION
To Dr. Chas. A. Lory, November 18, rXV2.

Under Sec. 1, Ch. 157, S. L. 1931, librarians employed at the

State Agricultural College are eligible to the benefits of the Re-
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tirement Act, providing they are regularly employed by the state,

are permanent employes, and have ben continuously employed for

more than one year. Such librarians would not become eligible by
teaching summer school.

314 SCHOOLS
To State Board of Land Commissioners, November 23, 1932.

Sec. 2, Ch. 150, S. L. 1931, being somewhat ambiguous in

terms, it is our interpretation that an election by the qualified

electors of a school district must be held to vote upon the ques-

tion of the issuance of refunding bonds.

315 MOTOR VEHICLE LAW
To C. M. Armstrong, December 10, 1932.

The Secretary of State has the right to appoint such officers

as he deems necessary to enforce the provisions of the Uniform
Motor Vehicle Act (Ch. 122, S. L. 1931).

As to compensation the general rule is: '*Where one enters

into a public office for which no compensation has been provided
by law he is presumed to give his services." (Merwin v. Boul-

der, 29 Colo. 180.)

Citing 48 C. J., p. 1014.

Mecham, Public Officers, Sec. 856.

McGovem v. Denver, 54 Colo. 411, 22 R. C. L., Sec. 301.

316 COLORADO STATE HOSPITAL
To Thos. A. Duke, Dec. 14, 1932.

Owners of property adjoining the State Hospital on the

north, who claim they have been paying taxes on property they
own and that part of same lies south of the north fence of the
hospital grounds, are not entitled to recover from the Board of

Corrections for taxes inadvertently and voluntarily paid over a
period of years, because they have acquiesced in the location of

their common boundary at said fence for more than 20 years.

(Sec. 303, Colo. Code of Civil Procedure, C. L. 1921; Sec. 6418,

C. L. 1921.)

317 COUNTY JUDGE
To John H. Galbreath, December 17, 1932.

Concerning appointment of county judge and his tenure of office.

December 17, 1932.

Mr. John H. Galbreath,

Attorney at Law,
Pagosa Springs, Colorado.

Dear Sir

:

Answering your letter of December 9, relative to the appoint-
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ment of a county judge and his tenure of office, it is our opinion

that if the present county commissioners make an appointment be-

fore the second Tuesday in January, 1933, the appointee will hold

over until the next general election for county judge in 1937, and
until his successor is elected and qualified. In support of our opin-

ion we call your attention to Section 29, Article VI, of the State

Constitution, which reads as follows:

"* * * Judges of the supreme, district and count]!

courts appointed under the provisions of this section shall

hold office until next general election and until their suc-

cessors elected thereat shall be duly qualified."

Section 5733, C. L. 1921, provides:

''If any vacancy in the office of county judge should

occur by death, resignation or otherwise, the board of

county commissioners shall appoint some suitable person

to fill such vacancy, until a successor shall be elected ac-

cording to law ; Provided, That if the unexpired term ex-

ceed one year the vacancy shall be filled by election."

(The proviso above is not considered herein.)

This language seems plain and in our mind conveys the idea

that an appointee to the office of county judge can only be replaced

as an incumbent of the office by one duly elected at the iw.xi general

election, and duly qualified, and not by another and subsequent
appointee for a succeeding term. In Lawrence v. Hanley, vS4 Mich.

400, the facts were:

"Charles P. Collins was a duly-elected county auditor,

and the regular term of his office would have expired on
December 31, 1890. His successor was by the statute to be
elected on November 4, 1890, at the general election. Can-
didates were nominated by the different political parties,

and Joseph Nagel was duly elected as such successor. Be-

fore the expiration of Collins' term, and before Nagel had
taken any steps to qualify, Nagel died, on December 9,

1890. On January 6, 1891, the Governor appointed Henry
J. A. Leteker to fill the supposed vacancy caused by the

death of Nagel. Collins, under legal advice, and claim-

ing that there was no vacancy in the office that could be

filled by appointment of the Governor, and that he held

the office under the laws of this State until his successor

was duly elected and qualified, refused to vacate his

office."

On page 406 the court said:

** Collins had an existing title to the office of auditor

at the time of Leteker 's appointment,—a title that could
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only be extinguished by the election and qualification of a

successor. Leteker's appointment was therefore void."

In People v. Lord, 9 Mich. 227, one North was elected

judge of the probate court. In November, 1860, he was re-elected

to succeed himself, his second term to commence January 1, 1861.

Shortly after his second election lie died on Novem])er 22, 1860.

The appointing power, the Governor, then appointed one Van Val-

kenburg to fill the vacancy. Thereafter, the Governor supposing

that the appointment of Van Valkenburg terminated on January
1, 1861 (the date North's first term would have terminated), ap-

pointed one Lord on January 1, 1861, for the succeeding new term.

On April 1, 1861, a special election, which was provided by stat-

ute, was had for the office at which election one Andrews was
elected. Both Van Valkenburg and Lord contended that the elec-

tion of Andrews was invalid, and both claim the office by virtue of

their appointments. The Michigan Constitution then provided:

"* * * that the Judge of Probate shall be elected and
shall hold his office for four years, and 'until a successor is

elected am.d qualified.* In case of vacancy the Governor
is to appoint a person to continue 'until a successor is

elected and qualified. When elected, such successor shall

hold his office the residue of the unexpired term/ " (pp.
230-231).

The court said on page 231

:

''These provisions are so free from ambiguity that

there is no room left for construction. A person appointed
to fill a vacancy can only be superseded by one who is

duly elected, and holds in the same manner as if origin-

ally the incumbent until thus superseded. His term of

office did not expire on the first day of January, 1861,

unless some one elected and qualified was then ready to

take the office. As Mr. North was re-elected, and was
then dead, the election had then fallen through. This was
not a technical vacancy, but it was a case where a new
election was expressly provided for by Sec. 26, Compiled
Laws, which authorizes a special election 'when the right

of office of a person elected to any of the aforesaid dis-

trict or county officers shall cease before the commence-
ment of the term for which he shall have been elected.

'

We conceive this to be just such a case."

You will note the facts above set out are almost identical

with your case. People v. Lord, supra, was affirmed in Lawrence
V. Hanley, 84 Mich. 399, 404 (1891) supra, the court saying:

"But this is not such a vacancy as is contemplated
by this statute. This is a case where the full term is to
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be supplied, because the person elected to fill such term
has died before his terra commenced. It is the plain in-

tention of all the statutes, taken together, that this office

shall be an elective one, and the Governor is not author-

ized to fill it for a full term. This must be done in such

a case as this by a special election."

While the Michigan cases cited indicate that the election was
a special election, we see no difference, in this regard, whether the

election be special or general.

There is another phase of your questions which seems to bear

out the idea that one appointed to the office of county judge before

January 10, 1933, would hold over for the succeeding term for

which Judge Byrne was re-elected last November. This is the

matter of qualifying as provided by Sec. 29, Art. VI, State Con-
stitution. It seems from a reading of the Boughton case, 5 Colo.

487, that if a county judge-elect has qualified and dies that

a vacancy is then created, but that if the county judge did not

qualify then no vacancy in the succeeding term exists for which
an appointment can be made and the incumbent first appointed
holds over for the succeeding term. On page 491. we find this

language

:

''The court upon a careful review of the authorities,

held that the death of the judge elect after having quali-

fied, but before the commencement of his term, had the

effect of creating a vacancy on the expiration of the ante-

cedent term. The court says: 'By the terms of the con-

stitution. Gale's term was to cease when a successor should

be elected and qualified. His successor. McCord, was
duly elected and duly qualified, and when that occurred

Gale's right to hold over ceased, and the death of that

successor before his term commenced did not revive a

right in Gale, which ceased when McCord qualified.'

"The cases which hold, under similar constitutional

provisions, that the death of the officer elect before en-

tering into possession of his office creates no vacancy,

were reviewed and examined, and shown to be based upon
the fact that such deceased officer had not qualified in his

office. For this reason these cases sustain the right of the

incumbent to hold over until a successor shall be ('locted

and qualified."

See 22 R. C. L. Public Officers, Section 95 note 20. The Wyoming
case, 99 Pac. 869, cited under this note on page 364 states:

"By the apparent weight of authority it is lirld that

where one elected to an office dies after he has (inalifie«l,

though before the commencement of his term, a vacancy
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is created in the new term which may be filled as by law
provided, and the previous incumbent will not be entitled

to hold over as against one duly appointed and qualified to

fill the vacancy, but that where the person elected dies

before having qualified a vacancy is not created, and the

incumbent will be entitled to hold over to the time fixed

by law for the regular election or appointment of a suc-

cessor.
'

'

See also State ex rel. Lloyd v. Elliott, 45 Pac. 346.

Section 8832, C. L. 1921, provides that a county judge whether

re-elected or not may hold over in the office after the expiration of

the term.

The case of People v. DeGuelle, 47 Colo. 13, might seem to

be contrary to this opinion, but the Boughton case deals with a

state office and, the DeGuelle case with a county office and are

based on different sections of the constitution, viz. : Sec. 29, Art.

VI, and Sec. 9, Art. XIV. Sec. 9 of Art. XIV concerns the filling

of vacancies in county officers only, and the office of county judge

is not a county office. (See People v. Dixon, 53 Colo. 507.)

Therefore, Sec. 9, Art. XIV involved in the DeGuelle case,

supra, does not apply to county judges, and for that reason in

our opinion, the case and reasoning therein do not apply. In
fact in the DeGuelle case on page 24 the court said, in referring

to the Boughton case,

" It is to be observed that the constitutional provisions

determinative of this case, were not there under consider-

ation, or even referred to, and the conclusions arrived at

in that case in nowise conflict with the results here

reached."

In conclusion, we wish to call your attention to the last para-

graph of Section 95, 22 R. C. L. Public Officers:

'
' Furthermore, the general rule is that if the deceased

was himself the incumbent of the office and was elected

to succeed himself, a vacancy is created in the first term,

by his death; but, at the commencement of the second
term, no new vacancy arises in the new term for which
he has been elected."

Yours very truly,

CLARENCE L. IRELAND,
Attorney General.

By E. J. PLUNKETT,
Assistant Attorney General.
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318 BUILDING AND LOAN ASSOCIA.TIONS

To Eli M. Gross, December 19, 1932.

Associations may change their by-laws, if it is done in accord-

ance with the statutes and its charter and by-laws, but such ac-

tion is binding only upon shareholders who become members
after such change, or who consent to be bound thereby. (Citing

Holyoke Building and Loan Association v. Lewis, 1 C. A. 127.)

319 MOTOR VEHICLE LAW
To James PuUar, December 20, 1932.

The 15 cents provided by Sec. 14, Ch. 122, S. L. 1931, as

compensation to the county clerk and recorder as agent of the

department is to be paid to the county clerk who performed the

services and not to the incoming clerk elect.

320 PUBLIC TRUSTEE
To Governor Adams, January 2, 1931.

The only classification which governs the appointment of a

public trustee in a county, is that fixing the salaries of county
officers. (Chapters 77 and 147, S. L. 1929.)

321 PENITENTIARY
To Thomas A. Duke, January 3, 1931.

Auto License Plate Insurance Fund may not be transferred

to the Fire Loss Fund for the purpose of liquidating indebtedness

contracted against said last mentioned fund. (Sec. 33, Art. V,

Colo. Const.)

322 COLORADO TAX COMMISSION
To Joseph A. Barron, February 26, 1931.

Act proposing to abolish the Colorado Tax Commission is

unconstitutional. (Sees. 7322 to 7366, C. L. 1921; Sec. 15, Art.

X, Colo. Const.)

323 SCHOOLS
To Elizabeth E. Bennet, :May 6, 1931.

A school board may furnish transportation pursuant to the

Session Laws of 1929, but in doing so they cannot refuse to

carry a student because of his deficiency in school work, nor is

the parent liable on any such arrangement.

324 TAXATION
To Colorado Tax Commission, June 29, 1931.

The mausoleum of the Fairmount Cemetery Association is

not exempt from taxation. (Sec. 7198, C. L. 1921; Sec. 5, Art.

X, Colo. Const.)
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325 INITIATIVE AND REFERENDUM
To Walter R. Freeman, July 13, 1931.

A referred measure, when approved by a majority of the
votes cast thereon, becomes operative from the date of the procla-
mation of the Governor, or in case no proclamation should be
issued, at the end of thirty days after the vote has been can-
vassed. (Art. V, Sec. 1, Colo. Const.)

326 FRUITS AND VEGETABLES
To John J. Tobin, July 24, 1931.

Under Ch. 96, Sec. 22, S. L. 1931, no grower is privileged to

pack for sale, offer for sale, consign for sale, either by truck,

train or otherwise, or sell in straight or mixed quantities of

one thousand pounds or more in weight, any of the commodities
designated in said act, without first complying with the pro-

visions of said act, unless, as is provided in said Sec. 22: he is

selling or delivering his crop, or a part thereof, in bulk to a
packer for grading, packing or storage within the state ; he is

manufacturing his crop into by-products; or he is selling his

crop to some person actually engaged in the operation of a com-
mercial by-product factory for the sole and express purpose of

being used in the state in the manufacture of a by-product for

resale. In other words, this section read as a whole and with
the rest of the act means the same as if the word ''or" preced-
ing the phrase "to a packer for grading" in line 3 of said sec-

tion was omitted.

The minimum weight requirements enumerated in Ch. 96, Sec.

24, S. L. 1931, pertain to a grower even though he is shipping

his own commodity.

327 FRUITS AND VEGETABLES
To John J. Tobin, July 31, 1931.

Under Ch. 96, Sec. 17, S. L. 1931, every shipper of fruits or

vegetables should be licensed, unless he has conformed with the

provisions of Ch. 72, S. L. 1929, and this applies to the shipper of

a single car.

Under Ch. 96, Sec. 24, S. L. 1931, whenever any mixed car-

load contains one-tenth or more in aggregate weight of any fruits

and /or vegetables not named in said Sec. 24, such mixed carload

is exempt in its entirety from all of the provisions of the act,

and this applies to truck shipments as well as carloads.

328 SCHOOLS
To Florence R. Needham, September 14, 1931.

Sec. 481, C. L. 1921, is repealed by Ch. 164, S. L. 1903, by
implication, and the Boards of Directors of School Districts are

not now obligated to furnish clothing to needy pupils.
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Under Sub-section 9 of Section 8333 C. L. 1921, it is the duty
of the Board oT Directors of a School District to provide books
for an indigent pupil on the written statement of the teacher
that the parents of the pupil arc not able to purchase them.

329 TAXATION
To Charles E. Newmeyer, March 4, 1932.
Concerning tax sales and tax titles.

March 4, 1932.

Mr. Charles E. Newmeyer,
Editor, Denver Mining Record,
1829-31 Champa Street,

Denver, Colorado.

Dear Sir:

1 duly received your letter of February 26, asking me to give

you a statement of the present Colorado law concerning tax titles

to mining claims.

In tlie discussion which follows, "C. L." means Colorado
Compiled Laws of 1921, and "S. Ij." refers to Session Laws of

Colorado.

A tax title to any land is based upon a tax deed which is

issued by the county treasurer after the land has been sold for

failure of the owner to pay taxes thereon.

As soon as may be after August 1, and before September 1,

in each year the county treasurer mails tax notices to all de-

linquent taxpayers. Twent}' days after mailing such notices he

makes out a list of lands ujxni which taxes have not been paid,

with an accompanying notice of sale on a day specified there-

after. C. L. Sec. 7402.

Notice of sale of property for delinquent taxes is required to

be posted and published for at least four weeks before the sale.

C. L. Sec. 7403, as amended by S. L. 1923, p. 544.

Sale is begun by the treasurer on the day named in the notice

and continues from day to day until completed. If there is no
bid for any particular tract offered, the treasurer passes it for

the time and reoffers it the next day. When no more sales can be
made, any remaining property is struck off to the county and a

certificah' of ])urchase is issued to tin* county in the sanu^ form
as to other purchasers. Property bid in by the county is not

again sold for taxes but remains the property of the county until

sold by it or redeemed. C. L. Sec. 7409.

The sale of lands on which taxes n uuiiii (lclin<iu.'iii begins

on or before the second Monday in December of each year at

the treasurer's office in each county, but in certain cases may be

begun at a later date. ('. L. Sees. 7410. 7411, as amended by S. L.

1925, p. 440.
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Both the county treasurer and the county clerk and recorder

keep a record of all tax sales in a well-bound boolc. C. L. Sec.

7415.

At all tax sales, the land is sold to the person who pays the

taxes, charges, costs and penalties due, and who further offers

to accept the lowest rate of interest on the amount bid. If no
loAver rate of interest than the rate prescribed by statute is of-

fered, then the legal rate prevails. C. L. Sec. 7416.

Redemption from tax sales is provided for by S. L. 1925, p.

441, Sec. 6, amending C. L. Sec. 7430, as follows

:

''Section 6. That Section 7430 Compiled Laws of

Colorado, 1921, be amended so as to read as follows:

''Section 7430. Real property sold under the pro-
visions of this Act may be redeemed by the owner, his

agent, assignee or his attorney, or by any person having
a legal or equitable claim therein, at any time before the

expiration of three years from the date of sale, or there-

after at any time before the execution of the treas-

urer's deed to the purchaser, his heirs or assigns, by the

payment to the county treasurer of the proper county to

be by him held subject to the order of the purchaser,
of the amount for which the same was sold, with inter-

est thereon from the date of sale, at the rate per cent

per annum bid hy the purchaser at such sale not to

exceed the rate of eighteen per cent per annum for the

first six months, twelve per cent per annum for the sub-

sequent six months, and the remaining period the rate

of twelve per cent per annum, together with the amount
of all taxes accruing on such real estate after the sale,

paid by the purchaser and endorsed on his certificate

of purchase, with interest thereon at the rate of twelve
per cent per annum, on such taxes paid subsequent to

such sale ; but if the said subseqiient taxes should be

paid before the time when unpaid taxes levied for that

year would become delinquent, interest shall only be

computed from the time of their delinquency ; Provided,

That from the time when the purchaser is entitled to a

deed, such taxes shall bear interest at eight per cent per
annum, and no more, up to the time of applying for such
deed; Provided, Further, That all statutory fees paid

by the purchaser in connection with such certificate shall

bear the same rate of interest and penalties as the

original amount for which the property was sold, the

same "to be prorated among the several tracts described

in said certificates, but in no case to exceed ten cents

each."
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For each sale of property at tax sale the county treasurer

issues a certificate of purchase describing the property sold, the

rate of interest bid, the total amount of taxes, interest and costs

paid by the purchaser, etc. C. L. Sec. 7419.

These certificates of purchase ma}^ be assigned by endorse-
ment, and the assignment when entered on the record of sales in

the office of the county clerk and the county treasurer vest in

the assignee or his legal representative all rights of the original

purchaser. C. L. Sec. 7420.

Any holder of a tax certificate may pay subsequent taxes on
the lands represented by the certificate, and have such taxes

endorsed by the treasurer on the certificate. C. L. Sec. 7421.

At any time after three years from the date of sale, no re-

demption having been made, the holder of the tax sale certificate

presents it to the county treasurer and asks for a deed. The
treasurer's fee for this deed is $1.25 for each lot or parcel. When
land has been bid in by the county at tax sale the county may
sell and assign the tax sale certificate or the county may take

a treasurer's deed at the expiration of the three-year period. The
fee for such assignment is $1.00. S. L. 1927, pp. 612-615. amend insr

C. L. Sec. 7422.

Before the county treasurer issues a tax deed he serves or

causes to be served, personally or by registered mail, a written

notice on every person in actual possession or occupancy of the

land, and also on the person in whose name the land w;is taxed

and all persons having an interest or title of record in the land,

not more than five months and at least three months before the

time of the issuance of the deed. The notice states when the land

was sold, in whose name it was taxed, a description of the land

sold, for what year taxed, when the time of redemption will ex-

pire or when the tax deed shall be issued. If no person is in

actual possession or occupancy of the land, or the residence of

interested persons cannot be learned, the treasurer publishes the

notice in a newspaj)er in the county. This notice is published

three times, the first time not more than five months and the

last time not less than three Jiionths before the time w lien (h'ed

may issue. At the time of applying for a deed the applicant inusi

pay to the treasurer twenty-five cents for each of such notices

to be served and the eost of publication where publication is re-

quired. S. L. 1931, pp. 700-702, amending C. L. Sec. 7423.

Any person desiring to redeem after notice has Ix'en served

or publislied by the treasurer and before the issuance of deed

must pay the cost of notices as well as all other amounts paid

by the certificate holder, togetlirr witli intrn'st ami pt'iialties.

C. L. Sec. 7424.

A form of treasurer's deed is set out in C. L. Sec. 7425.
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S. L. 1929, p. 465, supplements C. L. Sec. 7429, relating to

the limitation of time for bringing an action to recover land sold
for taxes, and is as follows

:

''That no action shall be maintained for the recovery
of mining or placer property unless such action be
brought within a period of two years from the com-
mencement of actual possession obtained under tax
deed."

Aay person desiring to acquire tax title to mining property
should consult the records in the office of the county treasurer

of the proper county and also he should examine the records of

the county clerk and recorder, or of some abstract company in

the county, to determine the condition of the title to the property
in which he is interested. He should also bear in mind that when
tax titles are attacked in law, the statutes with reference thereto

are strictly construed by the courts, and any defect in the pro-

cedure which has been followed leading up to the tax deed may
result in its being set aside.

Very truly yours,

CLARENCE L. IRELAND,
Attorney General.

By OLIVER DEAN,
Assistant Attorney General.

330 FRAUDULENT PRACTICE ACT

To Chas. M. Armstrong, May 25, 1932.

Employes of the A. T. & T. Co., and Mt. States T. & T. Co.,

acting as salesmen in the sale of stocks of these companies do not

come under the provisions of Ch. 95, S. L. 1931.

331 ELECTIONS

To V. S. Fitzpatrick, May 27, 1932.

It has been held in a number of cases that a promise by a

candidate, made to the electors generally, to serve, if elected,

for less than the fees or salary prescribed by law, constitutes

bribery. (Citing 9 R. C. L. Sec. 128.)

332 INSURANCE

To Jackson Cochrane, August 11, 1932.

A mutual insurance company may not issue a policy which

contains a cash and loan value provision. (Sec. 2557, and 2572,

C. L. 1921.)
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Persons who come under public carriers act 1931 (82) 105

Provisions of Uniform Motor Vehicle Act and Public Carriers Act as
applied to home rule cities (53) (81) 99, 105

Registration "Drive Yourself Cars" (152) 148

Violation of law, penalties (87) 113

Violation of law, report of (87) 113
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NATIONAL GUARD
See Military Department

NATURALIZATION Page

Person who has received first papers may vote when (187) 159

Right of woman who married alien (208) 171

NEWSPAPERS
Effect of merger (122) 132

Legal weekly (245) 180

Withdrawal name from tax list after first publication (138) 144

O
OFFICERS
Compatible offices (14) (24) (67) (89) 71, 75. 102. 114

May not contract with Board if mt^mbers of (75) 104

OIL INSPECTION DEPARTMENT
See Gas and Oil

OLEOMARGARINE
Law, constitutionality of (38) 88

Law, interpretation of (55) 100

OPTOMETRY
License, itinerant, who required to have (271) 186

Licenses, renewal, suspension and revocation of (199) 170

P
PAUPERS
When state and county can recover from (5) 70

PARDONS AND PAROLES
See Convicts, State Penitentiary

PENITENTIARY
See State Penitentiary

PROHIBITION LAW
See Intoxicating Liquors, Alcohol

PUBLIC REXJORDS
Right of public to see (269) 1«^

PUBLIC TRUSTEE
ClaBsIflcatlon of (320) 210

PUBLIC UTILITIES COMMISSION
See Motor Vehicles

Disposal of fees (78) 1 0<

PURE FOOD AND DRUG COMMISfHONRK
InHport counter loo cream freeiers (143).. 146

Regulation of products hearing misleading name (90). . . 73

Rules of, when Ineffective (6) 7<>
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B
REAL ESTATE LICENSE FUND ^^S®

A continuing appropriation (105) 124

RECONSTRUCTION FINANCE CORPORATION
Analysis of act (254) 183

RODENTS
Payment of expense for control of (63) 101

Resident landowner defined (64) 101

SCHOOL OF MINES ^

See State School of Mines

SCHOOLS
Apportionment of income fund (9) 70

Appropriation for teachers' salary cannot be diverted (60) 101

Arrangements for accommodations (91) 114

Bonds, authority to issue (65) 101

Bonds, who may vote on issuance- of (251) (257) (260) 182, 183, 184

Books furnished to needy pupils (328) 211

Bus driver needs chauffeur's license, when (184) 159

Can't use money for sectarian purposes (205) 171

Census, effect of drop in (19) 73

Contract for teacher's salary (60) 101

Contracts of wife of board member (104) 124

Current year is calendar year (196) 167

Disposal of school house (27) 78

Dissolution of high school district (43) 98

Exclusion from county high school district (76) 104

Fee on moneys collected in 3d class districts (200) 170

Fiscal year (252) 182

Formation of new district and use of funds by (62) 101

Insure property in mutual company (275) 186

Investment of state fund (168) (172) 153, 153

Irregular votes at organization meeting (76) 104

Levies for (211) 172

Location of county high school (76) 104

Maintenance of kindergarten (119) 130

Maintenance of school in each district (71) (91) 104, 114

Management of state fund by Land Board (175) 154

May not pay to have warrants purchased (294) 195

Mental defectives, enumeration of in census (9) '. 70

Minimum salaries (174) (177) 154, 156

No obligation on board to furnish clothing to needy pupil (328) 211

Operating expenses, payment of (281) 189

Outstanding warrants, can't make levy for (253) . 183

Portion of district may be detached (120) 130

Refunding bonds (314) 205

Refunding bonds of county high school district (114) 129

Repair of building, what constitutes (68) 102

School levy covers calendar year (180) 157

Teacher's certificate, first and second grade (1) 65

Teachers who discount warrants assume loss (180) 157

Transportation of pupils (301) (323) 203, 210

Tuition of orphans from another district (295) 195

Tuition money from other districts (293) 195

Uncollected taxes (307) 204

Vacancy in union high school committee (28) 78

Waiver by teacher of right to collect full salary (137) 143

Warrants, payment of (194) (217) (218) 166. 174, 175
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SECRETARY OF STATE Page
Inspection of records In custody of (269) 185

Referendum petitions withdrawn for circulation when (110) 125

STATE AGRICULTURAL COLLEGE
Non-resident students, who are (8) 70

STATE AUDITING BOARD
Audit expenditure State Road Funds »>> counties (121) 130
Power over appropriations (238) 178

STATE AUDITOR
May not issue warrant for salary of House Parliamentarian (2) 65

STATE BARBERS BOARD
Apprentice license (302) 203

Renewal of barber's license (139) 14 4

STATE BOARD OF CORRECTIONS
May not contract to use convict labor on farms (13) 71

Powers of (124) 133

STATE BOARD OF COSMETOLOGISTS
Issuance of license (250) 182
Registration of instructors (311) 204

STATE COAL MINE INSPECTOR
Examination of mine officials (232) 177

Report of (232) 177

STATE OP COLORADO
Liability of its institutions (246) 180

STATE DAIRY COMMISSIONER
Frozen custard is a dairy product (80) 105

STATE EMPLOYEES
Compensation of (74) 104

Entitled to salarj- until final discharge (149) 146

Governor's private .stenographer and messenger (30) 114

May accept less than full salary (73) 104

Patent perfected by, belongs to state (133) 143

Provisional (171) 153

Salaries, limitation on (101) 124

Vacations of (232) 232

Water Commissioner and deputies are not (79) 105

STATE EMPLOYEES' RETIREMENT ASSOCIATION
Administration of (113)

State Treasurer purcha.s(>a sociirltlos for (117) 130

Who may be members of (86) (130) (135) (313) 118, 189, 148. 204

STATE ENGINEER
Computation of water allowed rcaervolr under decree (185) 159

May not conduct fact finding Investigation (144) 145

STATE HAIL INSURANCE
Entertainment of visiting commiimloners (60) 99

Refund of tax (983) 189
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STATE HOME FOR DEPENDENT CHILDREN Page

Funds inherited by inmates of (145) 145

STATE HOSPITAL
Continuing jurisdiction of court over persons in (176) 156

Dispute over boundaries of (316) 205

Status of patients, escaped or discharged (263) 184

STATE LAND BOARD
Management of school fund (175) (220) 154, 175

May sell securities in school fund (175) 154

Should not intervene in judgment bond suit (202) 170

STATE LAW ENFORCEMENT DEPAJRTMENT
Jurisdiction over reflector lights, limitation of (267) 185

No jurisdiction to enforce motor vehicle laws (270) 185

STATE NORMAL SCHOOL
Disposition of rentals collected (93) 114

STATE NURSE EXAMINERS BOARD
Application reciprocity clause (240) 179

STATE PENITENTIARY
Application of money recovered under insurance (84) Ill

Auto License Plate Insurance Fund may not be transferred (321) 210
Contract for convict labor on farms (13) 71

Good time allowances to convicts (21) (85) 73, 111

No appropriation for transportation of prisoners (169) 153
Powers of warden (124) 133

Purchase of musical instruments (84) Ill

Transfer of insane convict to Insane Asylum (140) 14 4

Warden inflicts death penalty (182) 157

Women prisoners may not be transferred (169) 153

STATE SCHOOL OF MINES
Contract for deposit of funds (132) 142

Non-resident tuition fees (154) 148
Right to change curriculum (155) 148

STATE TAX COMMISSION
Act for abolishment of is unconstitutional (322) 210
Authority to allow claims of exemption (128) . / 138

STATE TEACHERS COLLEGE
Issuance of certificates of indebtedness for (278) 188

STATE TREASURER
Custodian of securities owned by State University (112) 127

Issuance of certificates of indebtedness (278) 188

Loan of funds by (116) 130
May pay warrants where funds are not available for appropriation (300) 199

Not required to collect bond coupons on matured bonds (125) 137
Payment of claim for work done without authority (61) 101

Payment of water assessment on land on which university holds deed
of trust (186) 159

Purchase securities for Employees' Retirement Fund (117) 130

Receives money from escheat estates (99) 118
Refund insurance tax paid under protest (142) 144

Refund of taxes paid for permits (165) 152

Responsibility in handling school fund (220) 175
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STATE UNIVERSITY Page

Bonds of, eligible for investment in what funds (168) . . ... 15i

Custody of securities owned by (112) 12

Payment of water assessment on land on which deed of trust is held

(186) 15a

STATE VETERINARIAN
Destroy tubercular cattle (94) ... in

T
TAXATION

Application reductions by State Board of Equalization (156) 148
Assessment of leased property (249) 180

Assessment of livestock (198) 168
Assessment of purchase certificates of ex-service men (48) 99

Beet dumps classified (160) 151

Classification of fixtures in building (161) 152

Classification of suburban tracts (179) 157

County Treasurer must publish delinquent tax list (111) 125
Effect on recovery' of taxes where administrative relief waived (109) . . 125
Exemption of corporation where stock is owned by municipality (284). 189

Exemption of mausoleum (324) 210
Exemption of particular items (128) 138
Exemption property purchased with exempt funds (291) 195

Horizontal reduction of assessments by County Boards of Ekiualization

(111) 125

Levy for anticipated uncollectible taxes (307) 204

Mutual water company not exempt (10) 70

Property assessed where located April 1 (166) 152

Real estate purchased by veteran not exempt (192) 165

Taxes cannot be paid In warrants (309) 204

Tax sale, effect of (272) 186

Tax sale and title, laws pertaining to (329) 212

Withdrawal of names from delinquent tax list (138) 144

TAX COMMISSION
See State Tax Commission

V
ITNI\Ti:RSITY OF COLORADO

See State University
W

WASHINGTON BICENTEXNIAL COMMTSSTOX
Funds for (906) 171

WATER COMMISSIONER
Dismissal of deputy (34).... 87

Not a state employee (79). . . 105

WORKMEN'S COMPENSATION
Agreement for lowering wage scale (68). . . 100

Application of net to city firemen (131) 139

Application of law to farmers (16) 71

Application of law to home rul«> cities (170) 15S

Awards to divorced claimant (107) 1 25

Employment under Emergency Relief and Construction Act (S96) 195

Liability on 8Ub-contrnct (147) 146

Marble quarry, a dangerous employment (108) 125

Who may be paid out of state fund (189) U''*



TABLE OF STATUTES

NOTE: This table shows State, Constitutional and

Statutory provisions construed or cited, followed by

opinion and page number for further convenience.
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CONSTITUTION

Article

II. . .

II. . .

III. . .

III. . .

IV.. .

IV...

IV...

V...

v..

.

V...

V...

v..

.

VI . . .

IX. . .

IX. ..

IX...

IX...

IX...

IX...

X. ..

X...

X...

X...

X. ..

X.. .

X...

X...

X...

XI...

XI.. .

XI...

XII...

XIV...

XIV.. .

XIV...

XIV...

XVII.. .

XVII..

XVII..

XXII . .

Section

. 11...

,. 22...

Opinion

....(58)

....(30)

(89) (100) 114

....(43)

....(24)

....(30)

....(24)

Page

. 100

. 79

120

98

75

79

75

1 (110) (325) 125. 211

8 (24) (67) (89) 75, 102, 114

30 (17) (24) (188) 72, 75, 159

32 (100) (188) 120 159

33 (321) 210

29 (317) 205

2 (91) 114

3 (175) (220) 154, 175

4 (281) 189

7 (205) 171

9 (168) 153

15 (43) 98

(128) 138

2 (71) 104

3 (10) (22) (38) 70,73. 88

4 (22) (284) 73, 189

r. (22) (324) 73. 210

6 (22) (38) 73, 88

7 (22) 73

1.^) (Ill) (322) 125. L'lO

16 (300) 199

1 (275) 186

•J (275) (284) 186, 189

3 (46) 98

13 (232) (241) 177. 179

(174) 154

(317) 205

lli. (16) 71

1.^. (174) 154

2 (274) 186

(30) 79

. . (16) 98

65
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revised statutes of 1908

Section Opinion Page

2261 (282) 189

5542 (249) 180

5608 (38) 88

5638 (Ill) 125

5763 (38) 88

CODE OF CIVIL. PROCEDURE, 1921

Section Opinion Page

303 (316) 205

COMPILED LAWS 1921

30 (269) 185

31 (110) (269) 125, 185

44 (24) 75

67 (116) 130

74 to 76 (300) 199

81 (300) 199

82 (278) 188

112 (278) (300) 188, 199

113 (300) 199

130 (73) (149) 104, 146

134 (241) 179

141 to 146 (273) 186

182 to 184 (30) 79

199 (30) 79

203 to 204 (30) 79

207 (30) 79

288 (100) (300) 120, 199

297 (92) 114

304 (278) 188

335 .-. . (93) (125) (220) 114, 137, 175

343 (83) 109

362 to 370 (46) 98

481 (328) 211
494 (166) 152

537 to 538 (124) 133

539 (149) 146

564 to 572 (140) ; 144

754 (124) 133

755 (124) '. 133
756 (85) (124) Ill, 133

757 (21) (85) (124) 73, 111, 133

758 (85) Ill

956 (6) 70

1161 (101) 124
1178 (48) 99

1202 (48) . 99

1207 to 1208 (48) 99

1426 (226) 176

1538 (47) 98

1542 (103) 124

1574 to 1575 (226) 176

1637 (247) 180
1804 (144) 145
1919 (67) 102
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COMPILED LAWS llt21—Continued

Section Opinion Page

1922 to 1924 (67) 102

2082 (83) 109

2303 (204) 170

2486 (142) (262) 144. 184

2491 (228) 177

2500 (26) 78

2501 (237) 178
2505 (146) 146

2529 (221) 176

2550 (312) 204

2557 (332) 215

2564 (275) 186

2572 (332) 215

2723 (270) 185

2725 (297) 196

2734 (18) 72

2790 to 2793 (89) 114

2794 (89) (266) 114, 185

2795 to 2808 (89) 114

2809 (52) (89) 99. 114

2810 to 2813 (89) 114

2814 (89) (273) 114, 186

3024 (51) (126) 99, 138

3025 to 3028 (126) 138

3029 (51) (126) 99, 138

3160 (32) 82

3459 (189) 166

3605 (189) 166

3715 (36) 87

4172 to 4174 (108) 125

4297 (96) 117

4312 (96) 117

4353 (170) 158
4383 (296) 196
4423 (147) 146

4424 (15) (147) 71, 145

4496
,

(189) 166

4499 (189) 166

4514 (125) 137

4516 (125) 137

4558 (98) 117

4578
, (201) 170

4671 (88) lis

4746 (138) 144

4747 (302) 20S

4790 to 4801. (46) 98

5283 (M 118

5296 r 118

5366 ('.(H) 118
5548 (225) ^ 176

5559.... (288) IfS

5678.... (104) 1S4
558fi (104) 1S4
573 (317) SOB
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COMPILED LAWS 1921—Continued

Section Opinion Page

5978 (66) 101

6018 (234) 178

6372 (10) 70

6418 (316) 205

6798 to 6799 (124) 133

6838 (225) 176

7154 (182) 157

7180 (166) 152

7193 (156) 148

7195 (249) 180

7198 (324) 210

7214 (211) 172

7216 (211) (253) 172, 183

7249 (166) (198) 152, 168

7263 (128) 138

7270 (87) 113

7291 to 7292 (109) 125

7321 (284) 189

7322 to 7366 (322) 210

7383 (128) 138

7402 (329) 212

7403 (329) 212

7405 (138) 144

7409 to 7411 (329) 212

7415 to 7416 '. (329) 212

7419 to 7425 (329) 212

7429 to 7430 (329) 212

7458 (109) 125

7461 (198) 168

7481 (207) l71

7525 (187) 251) 159, 182

7532 (280) 189

7557 (285> (299) (304) 193, 199, 203

7576 (255) 183

7588 (191) 165

7595 (187) 159

7612 (258) ; 183

7662 (264) 184
7751 to 7752 (306) 203
7754 (264) 184
7758 (255) 183
7817 to 7818 (274) 186

7841 (303) 203

7843 (303) 203

7886 (44) 98

7898 (244) 180

7902 (153) 148
7921 , (268) 185
7927 (268) 185

8040 (154) 148
8280 (9) 70
8286 (252) 182
«287 (211) 172
8301 (194) 166
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Section

8302

8309 to 8310.

8311

8313

COMPILED LAWS 1921—Continued

Opinion Page

(194) (196) (252) (253) 166. 167, 182, 183

(120) 130

(62) 101

(62) 101

8327 (211) 172

8333 (27) (252) (328) 78. 182, 211

8337 (119) 130

8356 (65) (68) (194) (251) (257) . . . 101, 102, 166. 182, 183

8380 to 8381 (211) ..

8397 (43) ..

8400 (76) ..

8420 to 8421 (76) . .

8422 (43) . .

8446 to 8448 (119) (307)

8450 (174) ..

8451 (177) ..

172

98

104

104

98

130. 204

154

166

8505 (119) 130

8609 (51) 99

8665 (217) 174

8679 (290) 194

8692 (193) (252) 165, 182

8693 (193) (259) 165, 183

8694 (193) 165

8716 (268) 185

8750 to 8751 (268) 185

8758 (207) 171

8799 (193) (194) 165, 166

8800 (183) 158

8832 (317) 205

8853 (183) (259) 158, 183

8854 (183) 158

8865 to 8869 (193) 165

8987 (31) 82

8988 (-10) 97

9003

9189

9371

(223) 176

(219) 175

(131) 139

Chapter

n
42

57

83

Opinion Page

. (214) 174

. (35) 87

. (3) 65

. (3) 66

UNITED STATES CONSTITUTION

Art. I. Sec. 10, Sub.

18ih Amendment .

Opinion (68).

.

Opinion (33). .

Page 100

Page 82

Chajii. r

164

JiESiiloX LAWS 1903

Oniiilnn Pago

211



Attorney General of Colorado 237

session laws 1913

Chapter Opinion Page

44 (297) 196

99 (23) 75

EX. SESSION LAWS 1914

Chapter Opinion Page

3 (292) 195

SESSION LAWS 1917

Chapter Opinion Page

1 (33) 82

122 (83) 109

SESSION LAWS 1919

Chapter Opinion Page

78 (190) 165

SESSION LAWS 1921

Chapter Opinion Page

214 (252) 182

SESSION LAWS 1923

Chapter Opinion Page

97 (143) 145

134 (34) (67) 87, 102

165 (1) 65

168 (214) 174

169 (220) 175

SESSION LAWS 1925

Chapter Opinion Page

80 (3) 65

92 (297) 196

100 (226) 176

111 (64) 101

132 (176) (263) .
.'

156, 184

134 (232) 177

136 (77) 105

140 (199) (271) 170, 186

148 (329) 212
154 (252) 182

167 (94) 114

SESSION LAWS 1927

Chapter Opinion Page

83 (4) (66) (297) 69, 101, 196

65 (297) 196

98 (287) 193

103 (243) 179

134 (81) 105

152 (329) 212

153 (63) 101

199 (125) (168) 137, 153
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session laws 1929

Chapter Opinion Page

64 (139) (302) 144. 203

77 (320) 210
80 (25) (29) (44) (216) 78, 79, 98, 174

91 (107) 125

94 (310) 204

111 (50) (283) 99, 189

131 (329) 212

132 (233) 178

139 (136) ,. .. 143

147 (105) (320) 124,210
149 (105) (206) 124, 171

153 (211) 172

166 (301) 203

169 (123) (168) (172) (175) 132, 153, 153, 154

186 (189) 165

SESSION LAWS 1931

Chapter Opinion Page

6 (141) 144

16 (54) 100

19 (188) 159

38 (188) 159

49 (278) (300) 188, 199

52 (188) 159

53 (121) (136) (238) 130, 143, 178

58 (39) (49) (52) (59) (89) (214) . 97, 99, 99, 100, 114, 174

62 (42) (148) 98, 145

63 (124) 133

69 (21) (124) 73, 133

70 (37) (118) (173) (203) (276) 87, 130, 154, 170, 188

72 (129) 138

74 (250) (311) 182, 204

79 (25) (44) (216) (222) (234) 78, 98, 174, 176, 178

91 (261) 184

92 (289) 194

95 (163) (209) (214)

(215) (243) (248) (330) . .152, 171, 174, 174, 179, 180, 215

96 (69) (95) (102) (229) (327) 101, 115, 124, 177. 211

98 (287) 193

113 (122) (245) 182, IJO

114 (78) 105

116 (256) 183

120 (81) (165) 105. 152

122 (53) (57) (87) (97) (127) (150) (151) (152)

(153) (157) (158) (159) (162) (184) (218)

(235) (242) (267) (315) (319)

99, 100. 113. 117, 138. 147, 147, 148,

148. ir,l. 151, 151, 162, 159, 173.

178, 179.185.206, 210

126 167

I2f. (195) 167

127 (38) 88
13:» (206) 171

141 (329) 212
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SESSION LAWS 1931—Continued

Chapter Opinion Page

150.., (314) 205

152 (181) 157

155 (168) (172) 153. 153

156 (74) (90) 104, 114

157 (79) (86) (113) (117) (125)

(130) (135) (313) 105, 113, 127, 130,

137,139,143, 204

164 (94) 114

168 (40) 97

173 (72) 104

175 (296) 195
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