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BIENNIAL REPORT 
OF T H E 

A T T O R N E Y GENERAL 
OF THE 

STATE OF COLORADO 

To His Excellency, 
OLIVER II. SHOUP, 

Governor of Colorado. 
Sir: In compliance with my official duty, I have the honor to 

submit a report of the office of Attorney General covering the period 
from January 14, 1919, to January 11, 1921. 

Too much space would be required to give in detail the numer-
ous matters handled by this department, and only the more impor-
tant transactions have been set forth in this report. 

The report includes a complete list of criminal and civil cases 
in the various courts, state and federal, in which this office appeared 
for the state or its officers, together with a brief statement of their 
status and disposition. 

The official opinions contained in this report do not include all 
that have been rendered during the biennial period. Some are 
herein set forth at length, and the syllabi of others deemed to be 
of public interest are given. In addition, I have given numerous 
verbal opinions, which frequently required as much research and 
study as did those which have been written. 

Much time is necessarily required in advising with the various 
state officers upon questions coming within their official duties, on 
which oral advice is sought, and in the preparation and examination 
of contracts, bonds, forms, and other writings which are needed for 
the use of the state and its officers, and in the examination and 
approval of abstracts of title to property in which the state is 
interested. 

While the Attorney General is only required by law to advise 
with and give opinions to state officials, yet, as fully as time and 
opportunity would permit, I have, when requested, given opinions 
and advice and rendered such assistance as I could to district, 
county and municipal officers throughout the state pertaining to 
their official duties and powers. 
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We have, whenever called upon, given assistance to legislators 
in the drafting of bills and resolutions. 

All state activities have been affected, more or less, by the 
general prevalence of unprecedented conditions resulting from the 
World War. The growing business of the slate in all lines and 
departments has added to the demands on the office of Attorney 
General for advice and opinions, legal papers and proceedings in 
the courts to defend or enforce the interests of the state. Thus, it 
will be seen that the work of this department is rapidly increasing 
each year, both in volume and importance. 

ADMINISTRATIVE BOARDS 
Besides the regular work of the office, the Attorney General is 

a member of several state boards, which require considerable time 
and attention. By virtue of constitutional provisions, he is a mem-
ber of the State Board of Education and the Board of Equalization. 
By statute he is made a member of the Bureau of Child and Animal 
Protection, of the Irrigation District Finance Commission, and of 
the State Auditing Board. 

IMPORTANT CIVIL CASES 
Your attention is particularly called to the following cases now 

pending in federal courts: 
Wyoming vs. Colorado et al; 
The Western Irrigation District vs. The Riverside Irrigation 

District et al; 
Weiland vs. The Pioneer Irrigation Company; 
Finney County Water Users' Ass'n vs. The Graham Ditch 

Company et al. 
CASES INVOLVING WATER RIGHTS 

The foregoing cases are generally known as the Wyoming, 
Nebraska and Kansas eases, and involve the waters of the Laramie, 
South Platte, Republican, and Arkansas rivers. 

The first mentioned case, Wyoming vs. Colorado, is an original 
suit brought directly in the Supreme Court of the United States by 
the State of Wyoming, and relates to the Laramie River. This case 
is now under submission and awaiting a decision of the court. 

Weiland vs. The Pioneer Irrigation Company relates to the 
Republican River, and is a suit originally filed in the United States 
District Court at Denver by the Pioneer Irrigation Company, a 
Nebraska corporation, during a prior administration. It was tried 
in that court and the decision was adverse to Colorado. The case 
was then taken to the United States Circuit Court of Appeals for 
the Eighth Circuit, and again decided adversely to this state. An 
appeal to the United States Supreme Court was then taken by my 
predecessor, Attorney General Hubbard. Certain motions and 
briefs have been filed in the case, but no decision has yet been 
reached. 
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The third case, known as the Arkansas River case, styled Fin-
ney County Water Users' Ass'n vs. The Graham Ditch Company 
et al, was originally filed in the United States District Court by 
citizens of Finney County, Kansas, and the progress of the case has 
been set forth in the biennial reports of the Attorneys General for 
the years 1915-1916 and 1917-1918. The Colorado defendants filed 
a motion to dismiss the case, and said motion has been orally argued, 
but the matter is now under advisement by the court. 

The Western Irrigation District vs. The Riverside Irrigation 
District involves the South Platte River, and is known as the 
Nebraska case, which is now pending in the United States District 
Court at Denver. A detailed account of the status of this case is 
given in the report of the Attorney General for 1917-1918. Certain 
motions have been filed, but, on agreement of counsel, the argument 
thereon was delayed, pending the decision of the United States 
Supreme Court in the case of Wyoming vs. Colorado. 

LA PLATA RIVER 
On March 6, 1919, the Legislature of New Mexico appropriated 

the sum of $10,000 to pay the expenses of litigation with this state 
relative to the use of water from the La Plata River. The suit has 
not yet been filed, but in order to be prepared for said litigation, 
and to fully safeguard the interests of Colorado water users, this 
office has devoted considerable labor and attention to the gathering 
of evidence and the necessary preparation of the case. I may add 
here that in the defense of Colorado water rights, as well as in other 
litigation handled by this department, no attorney's fees have been 
incurred in addition to the regular salaries allowed the Attorney 
General and his assistants. 

COLORADO RIVER 
The Colorado River is formed by the junction of the Green and 

the Grand. The Green River rises in the Wind River Mountains of 
Wyoming, starting from a group of lakes fed by glacial snows, and 
drains a large part of western Wyoming, northwestern Colorado 
and eastern Utah. The Grand River rises in the Rocky Mountains 
a few miles west of Long's Peak in the north central part of Colo-
rado. The country drained by the Colorado and its tributaries 
comprises 244,000 square miles, an area nearly as large as Minne-
sota, Wisconsin, Iowa, Illinois, and Missouri combined—a veritable 
empire of undeveloped resources. The future of the whole southwest 
depends in large measure upon the proper utilization of the waters 
of the Colorado. 

The League of the Southwest has formulated a plan for the 
complete development of the Colorado River Basin. The states of 
Wyoming, Utah, Colorado, New Mexico, Arizona, California, 
and Nevada, and the Republic of Mexico are particularly concerned 
in this enterprise. This is one of the greatest projects ever 
presented. It looks forward to the development of all the 
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irrigable land of one-thirteenth part of the United States, the fur-
nishing of agricultural support for at least a million inhabitants, 
the development of enormous resources in power now utterly 
wasted, and the annual production of between two and three hun-
dred million dollars worth of additional crops—in fact, it may be 
said to be, in its importance, second only to the Panama Canal. 

The total area now irrigated in the entire Colorado River Basin 
is approximately 2,000,000 acres, and the additional area irrigable 
with the proposed development is over 3,000,000 acres. 

Ten million acre feet, or about 86 per cent of the annual aver-
age run-off passing into adjoining states from the State of Colorado, 
originates on the western slope of Colorado, and feeds the lower 
Colorado River. The report of the State Engineer for 1919-1920 
contains interesting details and figures upon this subject. 

Controversies between states over water rights result in expen-
sive litigation. Under the plan proposed, disputes between states 
could be satisfactorily adjusted, and differences on both sides of 
our international boundary could be harmonized. 

The importance of fully utilizing the Colorado River for irri-
gation purposes cannot be too strongly emphasized, and in my judg-
ment the comprehensive co-operative plan outlined by the League 
of the Southwest deserves careful consideration. 

BOUNDARY SUIT 
A case of special interest arising during my term was the suit 

filed by the State of New Mexico against the State of Colorado in 
the Supreme Court of the United States in reference to the 
boundary line between the said states. The Bill of Complaint was 
filed by New Mexico in 1919. It is claimed by New Mexico that 
under authority of Congress, and in pursuance of a contract with 
the United States, Howard B. Carpenter made a survey of said 
boundary line, in the year 1902, which was approved by the Com-
missioner of the General Laud Office, and the Bill of Complaint 
alleges that the Carpenter line is the true and correct boundary, 
and the Supreme Court is asked to so decree. If this should be 
done it would remove a considerable strip of land in the southern 
part of this state and place the same in the State of New Mexico. 

A very thorough and painstaking investigation of the case 
was made by this office in order to prepare the necessary pleadings 
and set forth the defense of Colorado. In due time an Answer and 
Cross Bill were filed in behalf of this state, in which the contention 
of New Mexico is denied and fully met. The Answer of Colorado 
admits that a survey was made by Mr. Carpenter purporting to 
establish said line, but it is also shown that his report to Congress 
of said survey was never confirmed, either by Congress or by the 
two states mentioned. While the Senate and House of Representa-
tives adopted Senate Joint Resolution No. 78, which approved and 
confirmed said Carpenter survey, in the first session of the Sixtieth 
Congress, the said Joint Resolution, on the 19th day of December, 
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1908, upon the advice of the Attorney General of the United States, 
was disapproved by the President and returned to the Senate with 
his objections thereto, which resolution, upon the same clay, was 
laid upon the table by the Senate, and the said Carpenter survey 
and boundary line as shown by his field notes failed to become 
effective in any respect, and was never recognized by the General 
Land Office of the United States as the boundary line between 
Colorado and New Mexico. 

The Answer further shows that in the Constitution under which 
Colorado was admitted into the Union, August 1st, 1876, the 37th 
parallel of north latitude between the 25th and 32nd meridians of 
longitude west from Washington, was fixed as the southern boun-
dary line of this state. That pursuant to an Act of Congress, ap-
proved March 2, 1867, Ehud N. Darling, United States Surveyor 
and Astronomer, by the most approved methods of the time, sur-
veyed and established in the year 1868, the 37th parallel of north 
latitude so far as it constituted the boundary line between the 
territories of Colorado and New Mexico, and marked the same upon 
the earth's surface by mile corners and monuments, a copy of 
which survey, with the field notes of his work attached thereto, 
and made a part thereof, were examined and approved on the 30th 
day of April, 1869, by the Honorable Joseph S. Wilson, U. S. 
Commissioner of the General Land Office. Said Answer further 
shows that for more than thirty years the position of the said 
Darling line remained undisputed and the correctness of its tech-
nical execution unquestioned, and as so established the said Darling 
line has been generally recognized and acquiesced in by both of the 
states herein involved, and accepted by the Federal government, 
and is now recognized and accepted by the Federal government as 
the true and subsisting boundary line between Colorado and New 
Mexico. 

The 37th parallel of north latitude as established by Howard 
B. Carpenter passes through several settlements lying wholly within 
the State of Colorado according to the boundary as originally sur-
veyed by Darling, and under the Carpenter line there is a material 
variance in many places between the lines of the two surveys. Our 
contention is that the true boundary line is fully and correctly 
shown in the field notes and survey made in 1868 by Mr. Darling, 
and by our Cross Bill the Supreme Court is asked to adjudge and 
decree in favor of the Darling line, which has been so long recog-
nized and established. 

Since the filing of the Answer and Cross Bill hereinbefore men-
tioned, New Mexico has filed certain motions which have not yet 
been reached for hearing. I believe the final outcome of the case 
will be favorable to Colorado. 

The State of New Mexico is represented by special counsel, 
former Attorney General Frank W. Clancy, and by Governor O. A. 
Larrazolo, of that state. The case has been handled by this depart-
ment for Colorado without requiring the employment of special 
counsel. 
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NATIONAL PROHIBITION 

By resolution of the Twenty-second General Assembly, this 
state ratified the National Prohibition Amendment. 

Thereafter, certain petitions were tendered the Secretary of 
State for filing, seeking to invoke the provisions of the referendum, 
and to have said resolution submitted to a direct vote of the people. 

The Secretary of State refused to accept or file said petitions, 
upon the advice of this office that said ratification resolution was 
not an act of legislation, and was not subject to the referendum 
provisions of our State Constitution; and that the submission of a 
proposed amendment to the Constitution of the United States to a 
direct vote of the people would be in violation of Article V of the 
Federal Constitution, which prescribes the mode of amendments 
thereto, and must be followed. (See opinion at page 96.) 

Later, the petitioners made an effort to obtain in the District 
Court of the Second Judicial District a mandamus to compel the 
Secretary of State to file said petitions, and to place the question 
upon the official ballot to be voted upon. Representing the Secre-
tary of State this office appeared and filed a demurrer to the peti-
tion for the writ. The demurrer was sustained, the writ denied 
and the petition was dismissed. 

The case then went to the Supreme Court of Colorado upon a 
writ of error, sued out by the petitioners. There, the petitioners 
were represented by able counsel, who submitted an elaborate brief 
and made an oral argument in their behalf. This office again ap-
peared for the Secretary of State, filed a carefully prepared brief 
and made an oral argument in opposition to the contention of the 
petitioners. The judgment of the District Court was affirmed by 
the Supreme Court, and the contention of this office was sustained 
in every particular. (See case of Prior et al vs. Noland, Secretary 
of State, 189 Pac. Rep. 729.) 

Cases arising in other states involving similar questions to 
those raised in the case of Prior vs. Noland came before the Supreme 
Court of the United States, and were decided in June, 1920. Our 
position was fully upheld by that Court. (See cases of Hawke vs. 
Smith, and Rhode Island vs. Palmer, Advance Sheets U. S. Supreme 
Court Reporter, July 1, 1920, No. 16, pp. 609-612.) 

BEER AND WINE AMENDMENT 
In July, 1920, petitions were filed with the Secretary of State 

seeking to submit at the next regular election a proposed amend-
ment to our State Constitution, commonly known as the Beer and 
Wine Amendment. Following the opinion of this office the Secre-
tary of State refused to submit said amendment, or to place the 
question upon the official ballot. Said opinion is published in full 
in this report. (See page 145.) 
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INDUSTRIAL RELATIONS 
In November, 1919, The United Mine Workers of America 

called a strike of all coal miners in the State of Colorado, effective 
December 1st. At that time a. strike of the coal miners of Colorado 
meant untold suffering to the people of this state, who had little 
or no supply of coal. In calling the strike the officers of the Union 
failed to comply with the Industrial Law of Colorado, which pre-
scribes that thirty days' notice of a strike be given to the Industrial 
Commission. 

With your co-operation and that of the Industrial Commission 
I instituted suits against the officers and members of the Union and 
secured a temporally restraining order which averted the threatened 
strike, and thereby maintained normal conditions. The constitu-
tionality of the statute under which the action was instituted is now 
involved in litigation pending in the State Supreme Court. 

WORKMEN'S COMPENSATION 
During the present administration numerous important cases 

involving the application of the provisions of the Workmen's 
Compensation Law have been handled by this department. 

This office represents the Industrial Commission in all legal 
proceedings wherein the action, decision or interest of the Commis-
sion is involved. 

Fifty-nine cases pending in the State Supreme and District 
Courts, affecting the rights of claimants under the Act, have been 
handled by this office. The decisions of the Industrial Commission 
usually have been upheld. 

In the case of School District No. 3 vs. The Industrial Commis-
sion, 185 Pac. Rep. 348, the Supreme Court declared the law con-
stitutional which requires the school district to effect insurance in 
the State Compensation Insurance Fund. 

In the case of The London Guaranty and Accident Co. et al 
vs. The Industrial Commission and Brown, the Supreme Court an-
nounced the rule that an award of the Commission could not be 
compromised by employer and claimant without the consent of the 
Commission. 

FORMER STATE TREASURERS' ACCOUNTS 
Based upon official reports made by Chas. H. Leckenby and 

Arthur M. Stong, Auditors of State, showing that shortages exist-
ed in the accounts of certain former State Treasurers, growing out 
of alleged irregularities by an employee of the Treasurer's office, 
three suits have been recently filed to recover on the bonds of said 
treasurers, the amount of said alleged shortages. These actions are 
now pending in the District Court of the second judicial district. 
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TAX ON PETROLEUM PRODUCTS 

Several individuals and corporations failed to pay the road tax 
of one cent per gallon on petroleum products as provided in Ch. 168, 
Session Laws 1919, and numerous cases of such failure were 
brought to the attention of this office. Suits were filed in some of 
these cases, when necessary, and collections were made in others 
without suit. The total amount of collections arising out of such 
cases handled by this department amounted to $48,536.60. 

OTHER TAX CASES 

Another ease of public importance with which this office was 
connected was that of the Gas Securities Company of New York 
against the Assessor and Treasurer of Adams County, and the 
Colorado Tax Commission. The Gas Securities Company had pur-
chased certain irrigation district bonds, and there having been a 
default in the payment of same, said Company brought suit and 
recovered judgment. A levy was made in the County of Adams to 
provide for the payment of the irrigation district taxes. An effort 
was made by said company to have the Assessor to so arrange his 
tax schedules, and the Treasurer in collecting said taxes to include 
said irrigation district taxes in the total amount of taxes due, along 
with state, county, and school district taxes, so that the taxpayer 
would be required to pay all of said taxes at the same time. Said 
county officers, acting under the direction of the Tax Commission, 
declined so to do. Therefore, said company made an application in 
the United States District Court at Denver for a writ of mandamus 
against said officials to compel them to follow the method above 
mentioned. This office appeared in said proceedings for the Tax 
Commission and filed a demurrer to the petition for said writ. The 
demurrer was sustained and the petition dismissed as to the Tax 
Commission. 

In some cases these special irrigation district taxes are so exor-
bitant that to enforce their collection at the same time general taxes 
are paid would be practically confiscatory, and any attempt to do 
this would result in the state, county, and school taxes not being 
paid, which would seriously cripple the state and many of the 
counties and school districts involved. 

Our Supreme Court has held that irrigation district assess-
ments are special taxes levied for local improvements only, and in 
the case of Interstate Trust Company vs. Smith, County Treasurer, 
66 Colo. 525, decided May 5, 1919, the precise question in contro-
versy Avas passed upon by the court in the following language: 

" A refusal, therefore, of the County Treasurer to 
accept general, state, county, and school taxes, unless and 
until the taxpayer had also paid his irrigation district 
assessments, in our opinion, finds no support either in 
reason or law, statutory or otherwise." 
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MINERAL RESERVATIONS 
In certain conveyances to lands in Weld County made by the 

Union Pacific Railroad Company, reservations were made of oil, 
coal, and other minerals in such lands. 

The Assessor of Weld County assessed the interest in such lands 
reserved by the company. 

In June, 1920, the Railroad Company brought suit in the Weld 
County District Court against the County Treasurer et al to recover 
taxes paid by it in the year 1919, on account of such reservations. 
This office, at the suggestion of the State Tax Commission, inter-
vened. The ease was tried December 27th and 28th, 1920, at 
Greeley. At the conclusion of the evidence for plaintiff company 
a motion was entered in behalf of the said county officials and Tax 
Commission to dismiss the action, which motion was taken under 
advisement by the court. An early decision is expected. 

INHERITANCE TAX 
The administration of the inheritance tax laws, and the collec-

tion of the taxes arising thereunder, come within the duties of this 
office. The inheritance tax department is constantly increasing in 
importance and interest and has grown to be one of the large 
revenue producers of the state. 

A far greater amount of tax has been assessed and collected 
during the past biennial period than during any other period. 

The tax collected during the fiscal years of 1919 and 1920 
amounts to $1,294,305.81. The cost of collecting this sum was 
$39,829.86, of which sum $5,824.67 was expended for the purchase 
of equipment. By comparison, it will be seen that the cost of collec-
tion has been less than heretofore incurred in the history of the 
state. (See diagrams, pages 18 and 19.) 

Many cases have been handled by this office involving the 
proper construction of our present inheritance tax law, and ques-
tions relating to the collection of the tax assessed. The limited 
space of this report will not permit a review of all these eases. 
However, the magnitude of the work is shown by the following 
statement: 

Number of estates handled 7,117 
Number of estates paying tax 982 
Number of estates paying waiver and examination fee of 

$11.00 each 1,456 
Number of estates paying waiver fee of $1.00 each 4,679 

Under the existing law in Colorado an estate tax paid to the 
Federal Government is made a proper deduction as an expense of 

administration in fixing the value of an estate upon which the state 
inheritance tax is imposed. 
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I recommend that the law be amended to disallow this deduc-
tion. 

Inasmuch as the rate of taxation in this state is less than that 
of most of the states in the Union, I also recommend that our 
present inheritance tax law be amended so as to increase the rate 
of taxation in cases where the beneficiary receives $50,000.00 or 
more. 

THE HARBECK CASE 

John H. Harbeck was a resident of Boulder, Colorado, where 
he resided since the year 1897. He left Boulder for the last time 
about a month prior to his death, which occurred at the Hotel Plaza 
in the City of New York on November 8th, 1910, where decedent 
and his wife were stopping while en route abroad, his fatal illness 
being contracted while securing steamship passage for Europe, and 
his intention being to acquire an actual residence and domicile in 
Paris, Prance, but he had not acquired an actual residence in 
France. He left a will, which was probated in the State of New 
York, and Mrs. Kate Harbeck, wife of decedent, was made Execu-
trix, and she proceeded to administer the estate under the laws of 
New York. He left an estate of the value of more than three 
million dollars, consisting largely of stocks and bonds, but which 
were not physically in Colorado. This state assessed an inheritance 
tax, as provided by law, and, previous to the beginning of my term, 
an action was brought in the Supreme Court of New York by this 
state to enforce the collection of said tax, and the case was submitted 
for decision therein. 

The principal questions involved in the case are: First, was 
Harbeck, at the time of his death a resident of Colorado; and 

second, can Colorado maintain an action in equity in the courts 
of New York, under the facts stated, for the collection of said in-
heritance tax? 

On the 13th clay of March, 1919, the court rendered judgment 
against this state, and in favor of the defendants. The case was 
then appealed by me to the Appellate Division of the Supreme 
Court of New York. 

Upon a hearing of the case therein, said court, on the 19th day 
of December, 1919, reversed the aforesaid judgment, and held that 
Colorado was entitled to maintain said action and to collect said 
tax with interest thereon from November 8th, 1910, together with 
costs. The total sum for which judgment was given in favor of 
this state, counting interest, etc., amounts to about $100,000.00. 

The case has since been taken by the defendants and respond-
ents to the Court of Appeals of New York, where it is now pending. 
A decision is expected in the near future. 
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JUDGMENT ON FORFEITED BONDS 

On April 5, 1920, a judgment for $15,000.00 in favor of the 
state, which was recovered in the District Court of the City and 
County of Denver against the estate of Wm. H. Rohrer, deceased, 
who was surety upon forfeited bail bonds of John Chemgas and 
Peter Horons, was affirmed in the Supreme Court. Said amount 
was collected by this department from the administrator of said 
estate and paid into the State Treasury. 

CIVIL SERVICE 

In 1919, a quest ion of public interest involving the application 
of the Civil Service Amendment arose in an original proceeding in 
quo warranto filed in our State Supreme Court by the Attorney 
General in the name of the People of Colorado at the relation of 
Wm. R. Murphy, petitioner, against John E. Field, as respondent. 
The relator claimed that he was a member of the State Board of 
Land Commissioners under and by virtue of an appointment by the 
Governor and confirmed by the Senate in compliance with the 
requirements of Section 9, Article IX, of the Constitution. The 
respondent, Field, who was then filling the position to which said 
Murphy had been so appointed, claimed the office under and by vir-
tue of Section 13, Article XII, of the Constitution, adopted as an 
amendment at the General Election of 1918. and known as "The 
Civil Service Amendment." It was the contention of this office 
that "The Civil Service Amendment" is not applicable to members 
of the State Board of Land Commissioners, and that said Murphy, 
having been appointed according to law, was entitled to the office. 

This position was upheld in an opinion rendered by the Su-
preme Court in April, 1919, which decided in favor of the relator 
Murphy. A petition for a rehearing was filed by the respondent, 
Field, and denied by the court. (See People vs. Field, 66 Colo. 
367.) 

PROPOSED NEW COUNTIES 

In 1920, an effort was made to create, by initiated measures, 
two new counties, viz: The counties of Limon and Flagler. In 
each instance petitions with the requisite number of signers were 
filed with the Secretary of State asking him to submit said measures 
to a vote of the people and place the same upon the official ballot to 
be voted on at the November election. Protests against said peti-
tions were filed with the Secretary of State, based principally upon 
the ground, as it was urged, that the said petitions did not comply 
with the Act of 1919 in that the same did not contain a submission 
clause as required by said act. The question having been submitted 
to this office for an opinion as to same, the Secretary of State was 
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advised that said petitions were sufficient in form, thereupon he 
overruled said protests and decided in favor of the petitioners in 
each ease. Protestants then took the case to the District Court for 
the City and County of Denver, and upon a hearing thereon, the 
District Court held that the petitions were insufficient, but declined 
to restrain or enjoin the Secretary of State from placing the ques-
tions upon the official ballot. Petitioners then went to the Supreme 
Court and that court reversed the judgment of the District Court 
and held that the petitions were sufficient, thereby sustaining the 
contention of this department. (See Noland vs. Hayward et al., 
192 Pac. 657.) 

A petition for re-hearing was filed, but denied by the court. 
This office appeared for the Secretary of State in the proceedings, 
both in the District and Supreme Courts. The petitioners and 
protestants were represented by private counsel. The decision 
is important in that it settles by judicial determination the proper 
form of petitions used for initiated measures, and prescribed by 
the Secretary of State. 

INTERSTATE RENDITION 

When requisitions are made from other states upon the Gover-
nor of this state for the surrender of alleged fugitives from justice 
in this state, and when applications are made to the Governor of this 
state for similar requisitions upon the governor of some other state, 
the papers are submitted to the Attorney General to determine if 
they comply with the requirements of the law in such cases. 

During my term nearly one hundred of such requisitions have 
been made by this state, and about an equal number have been 
received from other states, which have been investigated and opin-
ions given upon the same by this office. 

PRESIDENTIAL ELECTORS 

The Act of Congress approved February 3rd, 1887 (Chapter 
90, 24 Stututes at Large, 373), provides that the Electors of each 
state shall meet and give their votes on the second Monday in 
January next following their appointment, at such place in each 
state as the legislature of such state shall direct, and the said 
statutes also require that the manner of voting by said Electors 
shall be as directed by the U. S. Constitution, and that the certifi-
cates and lists of votes shall be forwarded to the President of the 
Senate forthwith after the second Monday in January, on which 
the Electors shall give their votes. (25 Statutes at Large 613. 

Section 2335 of the Revised Statutes of Colorado, 1908, provides 
that said Electors shall convene in the capital of the state on the 
first Wednesday of December, next after their election, and after 
filling any vacancies that may occur, proceed to perform the duties 
required of them by the constitution and laws of the United 
States, and vote for president and vice-president by open ballot. 
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The 12th Amendment to the U. S. Constitution prescribes the 
mode of voting. 

It will be observed that there is a conflict between our State 
Statute and the Federal Law on this subject, especially as to the 
time said Electors shall meet. 

In the case of McPherson vs. Blacker, 146 U. S. 1, the Supreme 
Court of the United States in substance held that a state law which 
fixes the time at which the presidential Electors shall meet and vote, 
which is different from that prescribed by an Act of Congress, is 
invalid as to such provision. 

Therefore, I recommend that Section 2335 of the Revised 
Statutes of 1908 be amended by the Legislature so as to conform 
to the Federal Statutes, as to the time of meeting and otherwise, 
and said section should also designate the particular place in the 
state capital where said Electors shall convene, of which due notice 
should be given. This would avoid uncertainty, confusion and in-
convenience. 

BLUE SKY LAW 
In recent years numerous frauds have been perpetrated upon 

the public by the sale of worthless stocks and bonds of corporations 
and companies organized principally for the purpose of defrauding 
the public, the assets of which consist mainly of persuasive promises 
of quick and large returns. Great suffering and distress have been 
caused to our citizens, men and women, young, middle-aged and old, 
who have thus been induced to part with even their daily earnings. 
While legitimate business should be properly encouraged, such 
schemes as I have mentioned should not be allowed to flourish, and 
honest people made innocent and helpless victims. I, therefore, 
recommend the enactment of a stringent law that will give adequate 
protection to the public against such irresponsible and fraudulent 
concerns. 

COMMENDATION 
I wish to commend the efficiency and ability of my official staff, 

and the employees of this department, and to express my apprecia-
tion of the faithful and valuable services rendered by them to the 
State of Colorado. 

CONCLUSION 
In concluding this report, permit me to say that the har-

monious relations existing between my department and the other 
state officers and employees of the several departments have been a 
source of satisfaction to me, and I extend my thanks to Your Excel-
lency and the various departments for the uniform courtesy shown 
me. 

Respectfully submitted, 
VICTOR E. KEYES, 

Attorney General. 
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Civil and Criminal Cases 
1919-1920 



Civil and Criminal Cases 
1919-1920 

CIVIL CASES IN SUPREME COURT OF UNITED STATES 

Wyoming vs. Colorado. 
All briefs filed. 
Interstate streams—water rights. Pending disposition on 

merits. 

A. A. Weiland et al vs. Pioneer Irrigation Company. 
Diversion of waters in Colorado for application without the 

state. Submitted on briefs. 

Ben B. Lindsey vs. People of State of Colorado. 
Pending on writ of error to Supreme Court of Colorado. 

Motion to dismiss or affirm submitted. 

State of New Mexico vs. State of Colorado. 
Original proceedings to establish the southern boundary of 

Colorado and northern boundary of New Mexico. Pending. 

CIVIL CASES IN UNITED STATES DISTRICT COURT 
District of Colorado 

Western Irrigation District vs. Riverside Irrigation District et al. 
Interstate water rights. Pending. 

Gas Securities Company, a corporation, vs. E. B. Moore, as Assessor 
of Adams County; James W. Campbell, as Treasurer of Adams 
County; Colorado Tax Commission. 

Mandamus proceedings. Demurrer of Colorado Tax Commis-
sion sustained. 

Guaranty Trust Company of New York as Trustee, and Central 
Union Trust Company of New York as Trustee, vs, The Colorado 
Springs and Cripple Creek District Railway Company. 

In equity. Petition to intervene denied. 
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CIVIL CASES IN SUPREME COURT OF COLORADO 

9772. People vs. United Mine Workers of America et al. 
Injunction. Pending. 

9822. In re: Interrogatories of the Acting Governor. 
Re: Educational Loan Fund. Proceedings dismissed. 

9845. Walter Higham vs. Thos. J. Tynan. 
Habeas Corpus. Writ made peremptory July 6, 1920. 

9771. George E. Cronk vs. Oliver H. Shoup, Governor. 
Pending. 

9701. State Board of Medical Examiners vs. D. A. Brown. 
Pending. 

9925. People ex rel Bar Association vs. Harry S. Class. 
Disbarment. Pending. 

9923. Blocker vs. Thos. J. Tynan. 
Habeas Corpus. Writ issued and made peremptory. 

9649. Charles B. Prior et al vs. James R. Noland, Secretary of 
State of State of Colorado. 

Mandamus. Judgment of District Court affirmed. 
9654. People of State of Colorado ex rel James Dalrymple vs. 

Arthur M. Stong. 
Judgment reversed April 15, 1920. 

9696. People vs. Albert F. Bemis. 
Construction of Inheritance Tax Statute. Judgment affirmed 

April 5, 1920. 
9648. C. W. Darrow vs. People. 

Action on Bond. Affirmed April 5, 1920. 
9496. People ex rel F. W. Wey et al vs. District Court of City and 

County of Denver. 
Writ of Prohibition. Writ denied. Petition for rehearing 

denied June 2, 1919. 
9532. John Coe vs. People. 

Injunction. March 25, 1919, Supersedeas denied, judgment 
affirmed. 
9576. People of State of Colorado ex rel William R. Murphy vs. 

John E. Field. 
Original proceedings in quo warranto. Judgment for Relator 

June 2, 1919. 
9909. James R. Noland, Secretary of State, vs. Harry G. Hayward, 

ward, et al. 
Relates to forms of petitions for proposed new counties of 

Limon and Flagler. Initiated Measures. Reversed. 
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9581. In re: Interrogatories by the Governor. 
Held Acts of Legislature containing Emergency Clause, but 

not Safety Clause, go into effect ninety days from date of passage. 
9446. Miller vs. People. 

Habeas Corpus. Writ issued and made peremptory May 5, 
1919. 

CIVIL CASES IN THE DISTRICT COURTS OF COLORADO 

City and County of Denver 

People ex rel McKee vs. W. H. Hitchcock. 
Habeas Corpus Writ issued. Respondent admitted to bail 

$15,000.00 July 12, 1920. 
Jesse Finfton et al vs. James Duce, State Oil Inspector. 

Injunction. Demurrer to complaint sustained, October 6, 1920. 
Julius Aichele, Chairman, Democratic County Central Committee, 

vs. James R. Noland, Secretary of State. 
Injunction. Demurrer to complaint sustained, August 25, 1920. 

John R. Blocker vs. Thomas J. Tynan. 
Habeas Corpus. Petition dismissed September 14, 1920. 

Henry J. Arnold vs. James Duce as State Oil Inspector. 
Injunction. Pending. 

In re: City Bank and Trust Company. 
Disposed of. 

Coulter vs. Geo. A. Bradley et al. 
Mandamus writ. Dismissed. Judgment for respondents, Octo-

ber 8, 1919. 
George E. Cronk vs. Oliver H. Shoup, Governor. 

Mandamus. Writ dismissed. Judgment for defendant October 
31, 1919. 
People vs. United Mine Workers of America. 

Injunction. Injunction dismissed. 
J. A. Tracy vs. J. H. Jenkins. 

Damages for libel. Dismissed. 
J. A. Tracy vs. J. H. Jenkins. 

Damages for libel. Dismissed Nov. 18, 1920. 
Harry G. Hayward et al. vs. James R. Noland, Secretary of State. 

Relates to forms of petitions for proposed new counties of 
Limon and Flagler. Initiated measures. Petitions held insuffi-
cient. Judgment for Protestants. Petitioners took case to Supreme 
Court. 
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People ex rel James Dalrymple vs. Arthur M. Stong. 
Mandamus. Judgment for respondent. 

Charles B. Prior et al vs. James R. Noland, Secretary of State of 
State of Colorado. 

Mandamus. Judgment for defendant. 

People vs. Altitude Oil Company. 
Recovery of Oil Tax. Pending. 

People vs. The O'Malley Kelly Oil Co. 
Recovery Oil Tax. Pending. 

In the matter of the Petition of The Wichita Great Western Under-
writers for an appeal from an Order of the Insurance Commis-
sioner of the State of Colorado, dated the 29th clay of December. 
1920. 

Pending. 
Adams County 

People vs. C. J. Bender Motor Company. 
Recovery of Oil Tax. Pending. 

Boulder County 
People vs. H. T. Ross. 

Recovery of Oil Tax. Pending. 

People vs. V. S. Allen. 
Recovery of Oil Tax. Pending. 

El Paso County 

People vs. The Pikes Peak Petroleum Products Co. 
Recovery of Oil Tax. Pending. 

People vs. C. E. Rowton, doing business as Mountain Tire and Gas 
Company. 

Recovery of Oil Tax. Pending. 

Larimer County 
People vs. L. F. Findeisen, doing business as Loveland Motor 

Company. 
Recovery of Oil Tax. Pending. 

People vs. Frank C. Miller, doing business as Northern Garage. 
Recovery of Oil Tax. Pending. 

People vs. The Riverside Ice and Storage Co. 
Recovery of Oil Tax. Pending. 
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Logan County 
People vs. J. B. McDill. 

Recovery of Oil Tax. Pending. 

Douglas County 
City and County of Denver vs. Louis Bertolett, Water Commis-

sioner in Water Dist. No. 8, in the State of Colorado. 
Injunction. 

Delta County 
Frank R. Stearns vs. James R. Noland, Secretary of State. 

Injunction. 
Park County 

Antero Lost Park Reservoir Co. vs. County Commissioners of Park 
Co., Colorado Tax Commission, intervenor. 

Tried and submitted July 20, 1920. Pending. 

Pitkin County 
Castle Creek Water Company vs. Colorado Tax Commission. 

Disposed of. 
The Roaring Fork Electric Light & Power Co. vs. Colorado Tax 

Commission. Disposed of. 
Routt County 

First National Bank of Lincoln, Nebraska, vs. Milner Land, Coal 
and Townsite Co. 

Foreclosure. $11,815.70 decreed Bank Commissioner June 23, 
1920. 

Morgan County 
People vs. O. H. MeGrew, doing business as O. H. McGrew Imple-

ment Company. 
Recovery of Oil Tax. Pending. 

People vs. The Warren Lumber Company, a corporation. 
Recovery of Oil Tax. Pending. 

Prowers County 
People vs. John Doe McLaughlin, doing business as The McLaughlin 

Oil Company. 
Recovery of Oil Tax. Pending. 

People vs. John Doe Saylor, doing business as The Saylor Oil 
Company. 

Recovery of Oil Tax. Pending. 
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Pueblo County 

People vs. Jewel Oil Company. 
Recovery of Oil Tax. Pending. 

People vs. Arkansas Valley Petroleum Co. 
Recovery of Oil Tax. Pending. 

Otero County 
People vs. John Doe Shelton, doing business as The Shelton-Bailey 

Motor Sales Company. 
Recovery of Oil Tax. Pending. 

Weld County 
People vs. John Doe Sherman, doing business as The Sherman Auto 

Company. 
Recovery of Oil Tax. Pending. 

People vs. C. S. Buchanan. 
Recovery of Oil Tax. Pending. 

Union Pacific Railroad Co. vs. Robert E. Hanna et al. 
Tax case—coal reservation. Pending. 

COUNTY COURT, CITY AND COUNTY OF DENVER 

In the matter of the estate of Tonco Elioff, also known as Jonco 
Iliff, deceased. 

Petition to have estate fund returned. Petition granted De-
cember 22, 1920. 

WORKMEN'S COMPENSATION CASES IN THE SUPREME 
COURT AND DISTRICT COURTS OF THE STATE 

1. 
Matias Diaz et al. (Claimants), vs. industrial Commission, District 

Court of Las Animas County. 
Order and award of Commission confirmed, October 11th, 1919. 

2. 
Louise M. Weaver (Claimant) vs. Industrial Commission et al., 

District Court of Denver County. 
Motion new trial denied August 18th, 1919. Case appealed to 

the Supreme Court. Pending. 
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3. 
Industrial Commission of Colorado vs. School District No. 1 in the 

City and County of Denver. 
Award of Commission affirmed November 3rd, 1919. Act held 

constitutional. 

4. 
Industrial Commission vs. School District No. 1, in the City and 

County of Denver, et al., action to recover penalty for failure to 
pay premium. 

Case dismissed February 11th, 1920, on payment of one hun-
dred ($100) dollars and costs to Industrial Commission. 

5. 
Globe Indemnity Company et al. vs. James W. Sherman (Claimant) 

and Industrial Commission. 

Award of Commission affirmed December 24th, 1919. 

Brock-Haffner Press Company et al. vs. Industrial Commission and 
Martha Hoffman et al. (Claimants). 

Remanded to Commission by the Denver District Court. Com-
mission made new award. Again appealed to District Court. 
Award of Commission affirmed May 30th, 1919. Appealed to 
Supreme Court and award affirmed February 2nd, 1920. 

Josephine Dolan (Claimant) vs. Industrial Commission, District 
Court Las Animas County. 

Award of Commission affirmed. 

Mary Glenn (Claimant) vs. Industrial Commission et al., Denver 
District Court. 

Award of Commission affirmed May 19th, 1919. 

McPhee & McGinnity Company et al. vs. Industrial Commission and 
Wm. Fell (Claimant), in Denver District Court. 

Award of Commission affirmed March 20th, 1919. Appealed to 
Supreme Court. Award of Commission reversed November 3rd, 1919. 
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10. 

Henry Todd, Guardian (Claimant), vs. Industrial Commission and 
Bear Creek Coal Company et al., District Court Routt County. 

Award of Commission affirmed, July 11th, 1919. 

11. 
Ocean Accident and Guaranty Company et al. vs. Industrial Com-

mission and Leo Hlassar (Claimant), Denver District Court. 
Award of Commission reversed, February 27th, 1919. Ap-

pealed to the Supreme Court June 2nd, 1919. District Court 
reversed and award of Commission affirmed. 

12. 
John Billiek (Claimant) vs. Industrial Commission et al., Pueblo 

District Court. 
Award of Commission affirmed, June 7th, 1919. Appealed to 

the Supreme Court, where it is now pending. 

13. 
London Guaranty & Accident Company et al., and the Great West-

ern Sugar Company vs. the Industrial Commission and Ray 
Brown, Denver District Court. 

Judgment of Commission modified, April 22nd, 1919. Case 
appealed to Supreme Court by Industrial Commission. Reversed. 

14. 
London Guaranty & Accident Company vs. Industrial Commission 

and Paula Holquin et al. (Claimants), Denver District Court. 
Award of Industrial Commission remanded February 11th, 

1919, with instructions. 

15. 
Employers' Mutual Insurance Company el al. vs. Industrial Com-

mission and James W. Bunlen et al., Denver District Court, 
February 5th, 1919. 

Case remanded with instructions. 

16. 
Pearl Prouse (Claimant) vs. Industrial Commission et al., Boulder 

District Court. 
Award of Commission affirmed. December 1st, 1919, award of 

Commission reversed by Supreme Court. December 27th, 1919, 
petition for rehearing granted. Award of Commission affirmed. 
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17. 

Martin D. Funk et al. vs. Industrial Commission and Fanny Gaines 
(Claimant), District Court Yuma County. 

Award of Commission reversed, November 5th, 1919. June 
7th, 1920, judgment of the District Court reversed and order of the 
Commission affirmed. 

18. 

Joseph W. Hawley vs. The Industrial Commission of Colorado, 
District Court Las Animas County. 

Award of Commission remanded with instructions, August 7th, 
1919. 

19. 

Grace S. Handley vs. Industrial Commission et al., Denver District 
Court, March 14th, 1919. 

Stipulation entered into between parties, remanding case to the 
Commission, where the original award was enforced. 

20. 

London Guaranty & Accident Company et al. vs. Industrial Com-
mission and J. R. Garren et al., Denver District Court. 

Remanded. 

21. 

Employers' Mutual Insurance Company & The Victor American 
Fuel Company vs. Industrial Commission and Mack Babanis, 
Denver District Court. 

Award of Commission affirmed, July 9th, 1919. 

22. 
The Traveler's Insurance Company vs. Industrial Commission and 

Joe Carlson et al. 
Award of Commission reversed. Appealed to Supreme Court, 

and November 3rd, 1919, judgment of District Court reversed and 
award of Commission affirmed. 

23. 

The Globe Indemnity Company and The Colorado Mining and De-
velopment Company vs. Industrial Commission and Matt Kanby 
(Claimant), Denver District Court. 
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Award of Commission affirmed, October 1st. 1919. Appealed 
to the Supreme Court. January 5t,h, 1920, award of Commission 
again affirmed. 

24. 
In the matter of the death of Charles Douglass Fightmaster et al. 

vs. Craig & Company and The Guardian Casualty & Guaranty 
Company. 

Insurance Company went into the hands of a receiver in Salt 
Lake, Utah, and this department filed claims with the Receiver. 
Employers are paying claimants part of the award. 

25. 
In the matter of the death of Dan Connelly et al. vs. Hubbel & 

Company and The Guardian Casualty and Guaranty Company. 
Insurance Company went into the hands of a receiver, and this 

department filed claims with the receiver. Employers are paying 
claimants part of the award. 

26. 
United States Fidelity and Guaranty Company et al. vs. Industrial 

Commission and Harold L. Towner, a minor, Denver District 
Court, April 24th, 1919. 

Stipulation between all parties remanding case to the Commis-
sion where the original award was enforced. 

27. 
Bessie Carroll et al. vs. Industrial Commission and the Avondale 

Alfalfa Milling Company et al., Denver District Court. 
Award of the Commission affirmed, September 27th, 1919. On 

appeal to the Supreme Court by employer, reversed. 

28. 
The Employers' Mutual Insurance Company and The Rocky Moun-

tain Fuel Company vs. Industrial Commission and Carmelia 
Rea (Claimant), Denver District Court. 

Award of Commission affirmed, January 12th, 1920. 

29. 
The Fidelity Casualty Company of New York et al. vs. Industrial 

Commission of Colorado and A. F. Schlissinger (Claimant), Den-
ver District Court. 

Award of Commission affirmed, June 30th, 1919. 
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The Denver Tramway Company vs. Industrial Commission of Colo-
rado and Olive Sturms (Claimants), Denver District Court. 

Award of Commission affirmed, October 16th, 1919. 
31. 
Employers' Mutual Insurance Company et al. vs. Industrial Com-

mission and Juanita Garcia (Claimant). 
Award of Commission affirmed, December 23rd, 1919. 

32. 
John Thompson Grocery Stores Company et al. vs. Industrial Com-

mission and Ora Graham et al. (Claimants), in the Denver Dis-
trict Court. 

Award of Commission affirmed, November 4th, 1919. 

33. 
London Guaranty & Accident Company et al. vs. Industrial Com-

mission and Phillip Gamble (Claimant), Denver District Court. 
Award of Commission reversed, December 26th, 1919. 

34. 
The London Guaranty & Accident Company vs. Industrial Com-

mission and Joseph E. Arnett (Claimant), Denver District Court. 
Case remanded to Industrial Commission with instructions, 

January 6th, 1920. 

35. 
Employers' Mutual Insurance Company et al. vs. The Industrial 

Commission and Merigo Batzakas et al. (Claimants), Denver 
District Court. 

Award of Commission affirmed, December 3rd, 1919. 

36. 
Harry Burnett vs. the Industrial Commission and Frances Wiley 

(Claimant), Mesa County District Court. 
Award of Commission affirmed, March 20th, 1920. 

37. 
L. F. Shadowen vs. Industrial Commission of Colorado, District 

Court Morgan County. 
Award of Commission reversed by District Court, December 

12th, 1919, and, on April 5th, 1920, judgment of District Court 
reversed. 
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38. 
The Midget Consolidated Coal Mining Company et al. vs. the Indus-

trial Commission and Mariellen Mishey et al. (Claimants), 
Denver District Court. 

Award of Commission affirmed, March 1st, 1920. Award of 
Commission affirmed by Supreme Court, July 6th, 1920. 

39. 
The Colorado Fuel & Iron Company vs. Idustrial Commission and 

Maria Hernandez et al. (Claimants), Denver District Court. 
Award of Commission reversed, September 3rd, 1920. Case 

appealed to Supreme Court, where same is now pending. 

40. 
Battista Ferrari et al. (Claimants) vs. Industrial Commission of 

Colorado and The Colorado Fuel & Iron Company, Denver Dis-
trict Court. 

Award of Commission reversed and remanded, March 27th. 
1920. 
41. 
Employers' Mutual Insurance Company et al. vs. Industrial Com-

mission and Eliza Ann Davis et al. (Claimants), Denver District 
Court. 

Award of Commission affirmed, June 11th, 1920. 
42. 
Salvatore Mormile et al. vs. Industrial Commission and Colorado 

Fuel & Iron Company, Denver District Court. 
Award of Commission affirmed, May 17th, 1920. 

43. 
The Industrial Commission vs. The Arkansas Valley Railway, Light 

& Power Company, Denver District Court. 
Stipulation rendering judgment in favor of Commission for 

five hundred ($500) dollars and costs, July 31st, 1920. 

44. 
The Employer's Mutual Insurance Company et al. vs. Industrial 

Commission and Lillian A. Morgulski, Denver District Court. 
Award of Commission affirmed, May 25th, 1920. Appeal to 

Supreme Court November 8th, 1920. Award affirmed by Supreme 
Court. 

45. 
Augusta Olsen Hall (Claimant) vs. Industrial Commission et al., 

Denver District Court. 
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Award of Commission affirmed, September 25th, 1920. Case 
appealed to the Supreme Court. Pending. 

46. 

Industrial Commission of Colorado vs. A. L. Bassett, District Court 
El Paso County. 

Judgment rendered against Bassett in favor of Industrial 
Commission for one ($1.00) dollar per clay for failure to comply 
with the award of the Commission. Pending on motion for a new 
trial. 

47. 

The London Guaranty and Accident Co. et al. vs. Industrial Com-
mission and T. G. Platt (Claimants), in Denver District Court. 

Award of Commission affirmed December 1st, 1920. 

48. 

Industrial Commission of Colorado vs. F. W. Cosseboom et al. 
(Claimants), Denver District Court. 

By request of Industrial Commission, this ease filed against 
Cosseboom et al. 

49. 

Industrial Commission of Colorado vs. J. J. Doyle, District Court 
Routt County. 

Action brought by Commission against Doyle for a penalty for 
failure to comply with award of Commission. Case pending. 

50. 

Industrial Commission of Colorado vs. Sam Weiner et al., Denver 
District Court. 

Judgment rendered in favor of Commission for a penalty for 
failure to comply with the award of the Commission, September 
8th, 1920. 

51. 

The Industrial Commission of Colorado vs. W. E. Gurney, District 
Court Morgan County. 

Judgment rendered in favor of the Commission for a penalty 
for failure to comply with the award of the Commission, September 
22nd, 1920. 
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52. 
The State Compensation Insurance Fund and The Camp Bird, Ltd. 

vs. Industrial Commission and William N. Grenfell, pending in 
the Denver District Court. 

This case involves the question of whether the State Compen-
sation Insurance Fund, which is now administered by the Industrial 
Commission, may appeal an award entered by two members of the 
board, one dissenting. 

53. 
The London Guaranty & Accident Company et al vs. Industrial 

Commission and Joseph H. Caragher (Claimants), Denver Dis-
trict Court. 

Award of Commission affirmed, October 5th, 1920. 

54. 
Mike Kokotovich (Claimant) vs. Industrial Commission et al., 

Denver District Court. 
Award of Commission affirmed, September 20th, 1920. 

55. 
The Ocean Accident Guaranty Corporation et al. vs. Industrial 

Commission and Elizabeth Hrutkai et al. (Claimants). 
Pending in the El Paso District Court. 

56. 
The Ocean Accident & Guaranty Corporation et al. vs. Industrial 

Commission and Annetta N. Parks et al. (Claimants). 
Pending in the Denver District Court. 

57. 
The London Guaranty & Accident Company vs. Industrial Commis-

sion and John Short (Claimants). 
Pending in the Denver District Court. 

58. 
Fanny Harper (Claimant) vs. Industrial Commission and Charles 

Gillespie & Company et al. 
Pending in the Denver District Court. 
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CRIMINAL CASES IN 

The following cases have been filed 

Title of Cause Offense No. 
9151 Dickens v. People Murder 
9177 Ryan v. People . Violating Intox. Liq. Law 
9206 Laycock v. People Rape 
9459 King v. People . Larceny of Livestock . 
9202 People v. Kokovitch Violating Intox. Liq. Law ... 
9269 Lakomy v. People —Violating Intox. Liq. Law 
9303-4 Kilker v. People -Violating Intox. Liq. Law 
9317 Wm. Noble & Duncan v. People ..Violating Intox. Liq. Law 
9325 Barron v. People Violating Intox. Liq. Law 
9374 Paine v. People Receiving Stolen Goods 
9375 Castner v. People Receiving Stolen Goods.... 
9395 Cohen v. People Robbery with gun 
9401 Mulligan v. People Robbery with gun 
9397 Balfe v. People Violating Intox. Liq. Law .. 
9406 Enyart v. People Murder — 
9466 Kortz v. People Non-support _ 
9428 Julian v. People . ..Violating Intox. Liq. Law 
9480 Poor v. People.— Non-support 
9076 McLean v. People Violating Intox. Liq. Law... 
9029 Ard v. People Violating Motor Veh. Lic. Act.. 
8952 Seiwald v. People Murder 
8831 Lindsey v. People Contempt 
9452 People v. George J. Humbert.... .Disbarment — ... 
9527 Radinsky v. People Contempt 
9542 Bruno v. People Violating Intox. Liq. Law 
9550 Gallovich v. People ..Violating Intox. Liq. Law 
9566 Joslyn v. People ..Contempt 
9547 Eliopulos v. People .Gambling 
9568 Blanda et al. v. People Murder — 
9579 George & Mateff v. People. Violating Intox. Liq. Law— 
9586 Sitterlee v. People ... .Receiving Stolen Goods 
9596 Plue v. People Violating Intox. Liq. Law 
9628 Dalton v. People Conspiracy to Commit Larceny. 
965S Orin v. People ..Violating Intox. Liq. Law 
9657 Collins (Jas. G.) v. People Burglary 
9693 Bauer v. People Violating Intox. Liq. Law 
9602 Giaccio v. People Violating Intox. Liq. Law 
9603 Lombardi v. People.. Violating Intox. Liq. Law 
9577 Hoover v. People Violating Intox. Liq. Law 
9733 Kelly v. People 
9734 Bush v. People Larceny 
9683 Bosko v. People Murder 
9738 Tarling v. People Larceny 
9759 Analytis v. People. Robbery ...... 
977S Montelongo & Amaya v. People ..Burglary 
9779 Knight v. People -
9785 Morletti v. People Murder 
9681 United Cigar Stores Co. v. People Violating Gift Enterprise Law.. 
9838 Searcy v. People Robbery — 
9851 Hannon v. People 
9864 Jones v. People Rape 
9891 Blanchard v. People Forgery 
9907 People v. Sandy. Violating Intox. Liq. Law 
9939 Collins (Ernest) v. People Larceny 
9954 Giacomozzi v. People Murder 
9976 McKee v. People Murder 
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or handled during this biennial period: 

Allowed April 10, 1918 
Allowed May 1, 1918 
Allowed May 22, 1918 
Allowed May 22, 1918 
Allowed May 10, 1918 
Allowed May 11, 1918 

Allowed August 20, 1918 
Allowed October 8, 1918 
Allowed Nov. 16, 1916 
Allowed Oct. 26, 1916 

Supersedeas Status 
Reversed October 6. 1919 

Reversed April 7, 1919 
Reversed July 1, 1919 
Reversed Jan. 5, 1920 

Writ of Error dismissed April 7, 1919 
Affirmed February 3, 1919 

Reversed March 3, 1919 
... Reversed June 2, 1919 

Affirmed February 3, 1919 
Writ of Error dismissed June 11, 1919 

Affirmed October 6, 1919 
Affirmed July 7, 1919 
Affirmed July 7, 1919 

Affirmed March 3, 1919 
Reversed June 2, 1919 

Writ of Error dismissed Jan. 5, 1920 
Reversed Jan. 5, 1920 
Affirmed Dec. 1, 1919 

Affirmed April 7, 1919 
Affirmed July 9, 1919 

... Affirmed May 5, 1919 
Affirmed April 7, 1919 

Petition granted and stricken from roll of attorneys, May 3, 1920 
Denied Affirmed April 7, 1919 
Allowed March 3, 1919 .Affirmed April 5, 1920 
Denied Affirmed April 5, 1920 
Denied June 2, 1919 Affirmed June 2, 1919 
Denied May 5, 1919 Affirmed May 5, 1919 
Allowed..... , - Affirmed April 15, 1920 
Allowed July 3, 1919 Writ of error dismissed Dec. 29, 1919 
Allowed Reversed Jan. 5, 1920 
Allowed Affirmed Nov. 8, 1920 
Allowed ..Affirmed April 5, 1920 
Allowed ...Reversed April 5, 1920 
Allowed Affirmed Nov. 8, 1920 
Allowed Reversed Nov. 3, 1919 
Denied Affirmed June 23, 1919 
Denied Affirmed June 23, 1919 
Allowed Reversed February 2, 1920 
Writ of Error dismissed May 15, 1920 
Denied Feb. 2, 1920 .. ... . . .Affirmed Feb. 2, 1920 

Affirmed March 1, 1919 
Allowed Reversed Jan. 10, 1920 
Allowed.. Reversed April 5, 1920 
Denied Affirmed April 5, 1920 

Reversed upon Confession of Error 
Allowed Pending 

Reversed July 6, 1920 
Denied Affirmed July 6, 1920 
Denied Affirmed July 6, 1920 
Allowed Affirmed Jan. 10, 1920 
Allowed - Pending 

Pending 
Denied Affirmed Nov. 8, 1920 

Pending 
Pending 



Opinions and 

Syllabi of Opinions 

Rendered During the Term of 
Attorney General Keyes 

1919-1920 

NOTE: These syllabi are reported herein in the chronological order of 
the dates of opinions rendered. A copy of each opinion is on file in 
this office under a number corresponding with that of the syllabus. 



Opinions and Syllabi of Opinions 

1. FEES AND SALARIES 
1. When a county officer's salary is payable out of the fees of the 

office, he is not obliged to pay the fees collected by him to the 
county treasurer until such fees equal his salary. 

2. The salary of a deputy sheriff of a fourth class A county is payable 
out of the gross fees collected by the sheriff. 

John G. Reid, County Attorney, Hugo, Colo., Jan. 18, 1919. 
In your letter of the 8th inst., you direct our attention to 

Chapter 73, Session Laws 1917, and ask whether it is permissible 
for your county sheriff, clerk and treasurer to retain their respec-
tive salaries out of the fees collected by them, or whether all fees 
so collected must be paid into the county treasury and their salaries 
paid out of the general fund of the county. You state that your 
county is in division A of the fourth class. 

Section 15, Article XIV of the Constitution, referring to fees 
and salaries of county officers, provides that: 

"Where salaries are provided, the same shall be 
payable only out of the fees actually collected in all 
cases where fees are prescribed. All fees, perqui-
sites and emoluments above the amount of such sal-
aries shall be paid into the county treasury." 

The above section was part of the Constitution as originally 
adopted. This section was construed in Airy v. The People, 21 
Colo. 145, 156 (decided in 1895), where the court held that a county 
clerk whose salary was by statute payable out of the fees collected 
by him, was not obliged to pay over to the county treasurer any 
of the fees collected by him until the amount of such fees equals 
the amount of salary allowed him by law, and that a statute requir-
ing him to turn over to the county treasurer all fees collected by 
him was unconstitutional. 

Section 8, Article XIV of the Constitution as amended in 1902, 
after providing for the election of a county clerk, treasurer, sheriff 
and other officers in each county, provides further that: 

"such officers shall be paid such salary or com-
pensation, either from the fees, perquisites and emol-
uments of their respective offices, or from the general 
county fund, as may be provided by law." 

This last constitutional provision, of course, made it optional 
with the legislature to provide that salaries of county officers 
should be paid out of the fees collected by them or out of the gen-
eral fund. 
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Section 2, Chapter 73, Session Laws 1917, provides that the 
salary of the county treasurer shall be paid out of the general funds 
of the county, with an exception not material here. Since his 
salary is so payable, it follows that he has no interest in the fees 
collected by him, and he should pay them into the general fund 
as provided by Section 6. 

Section 4 provides that the salary of the sheriff in all counties 
except the fifth class, shall be paid out of the general funds of 
the county. 

Your county sheriff, therefore, should likewise pay over all 
fees collected by him. 

Section 3 provides that the salary of the county clerk shall be 
paid out of the general fund, "provided, that the salaries in all 
fourth and fifth class counties shall be paid out of the fees and 
emoluments of the office and not otherwise." 

Section 6 provides that the fees shall be paid into the treasury 
only "when such officers are paid from the general fund of the 
county as provided in this act." Since the salary of your county 
clerk is not paid from the general fund of the county, but out of 
the fees of the office, it follows, under the doctrine of the Airy 
case, as well as the language of the statute itself, that your county 
clerk is not obliged to pay the fees collected by him into the county 
treasury until such fees equal the salary allowed him under Sec-
tion 3. 

Your second question is whether the salary of a deputy sheriff 
of your county may be paid out of the gross amount of fees col-
lected or only out of any balance remaining after an amount equal 
to the sheriff's salary has been deducted. As already noted, your 
sheriff's salary is not payable out of fees collected by him, but 
out of the general fund. We therefore conclude that the deputy's 
salary is payable out of the gross fees collected by the sheriff. 
This conclusion is supported by the language of the latter part 
of Section 5, which expressly provides that in fourth class " B " 
counties the deputy's salary is payable only out of any balance 
of fees remaining after the amount of the sheriff's salary has been 
deducted. 

2. CONTRACTS 

C. A. Kaiser, County Attorney, Breckenridge, Colo., Jan. 20, 1919. 

A contract between a county and one of its county commis-
sioners to perform personal services and furnish material to the 
county is illegal. 

The compensation of a county commissioner of Summit County, 
elected in the fall of 1916, is determined by Ch. 86, S. L. 1915, 
and not by Ch. 50, S. L. 1917. 
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3. INSURANCE 

Sec. 47, Chap. 99, S. L. 1913, requiring forms of insurance policies 
proposed to be issued or delivered in this state to be filed with 
and approved by the Insurance Commissioner, is not impliedly 
repealed pro tanto by Sec. 11, Ch. 170, S. L. 1015, or Sec. 6, 
Ch. 155, S. L. 1917. 

Claude W. Fairchild, Commissioner of Insurance, 
Denver, Colo., Jan. 20, 1919. 

In your recent letter you ask, in substance, whether or not 
Section 47, chapter 99, Session Laws of 1913, requiring the forms 
of all insurance policies proposed to be issued or delivered in this 
state to be filed with you and requiring you to disapprove the same, 
if found to be in violation of said chapter, is in conflict with, and 
therefore, repealed pro tanto by Section 11 of Chapter 179, Ses-
sion Laws of 1915, as amended by Section 6 of Chapter 155, Ses-
sion Laws of 1917, which provides that policies of compensation 
insurance shall be of a standard form as nearly as possible, and 
approved by the Industrial Commission. 

Section 21 of said Chapter 155 contains a general clause re-
pealing all acts or parts of acts in conflict therewith, but there 
is no specific repeal or amendment of said Section 47. There is no 
conflict between Section 47 and amended Section 11, and if the 
latter repeals or amends the former it is by implication only. 
Speaking of repeals by implication, our Supreme Court, in Love-
lace et al. v. Tabor M. & M. Co., 29 Colo. 62, 65, says: 

"Repeals of this character are not favored. 
Where there is an apparent conflict between two stat-
utes, the latter, in the absence of a clear legislative 
intent to substitute the new for the old law, will not 
be adjudged to affect a repeal of the previous statute 
on the same subject, unless there is such a positive 
repugnancy that the two cannot consistently stand to-
gether." 

To the same effect are: Harrington v. Harrington, 58 Colo. 
154, 158; Haldeman v. Colorado City, 52 Colo. 233, 236. 

In view of the fact that Section 47 is a general statute relating 
to all insurance policies, while amended Section 11 is a later special 
statute relating only to a particular kind of policies, the follow-
ing text is pertinent: 

" A general act will be repealed pro tanto by a 
subsequent special act when the two acts cannot stand 
together, but if, on a reasonable construction, the two 
acts are not inconsistent and may stand together, the 
general act is not repealed by the later special act. 
26 Am. & Eng. Enc. Law, p. 743. 
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See, also, 36 Cyc. 1093 Endlich on Statutory Construction, 
Sec. 216; Greathouse v. Jameson, 3 Colo. 397. 

While the matter is not wholly free from doubt, we are of the 
opinion that these two statutes are cumulative only, and that 
amended Section 11 does not divest you of any authority or duty 
imposed upon you by Section 47 above mentioned. 

4. INITIATIVE AND REFERENDUM 
Robert Daugherty, Trinidad, Colo., Jan. 20, 1919. 

An ordinance placing the fire department of Trinidad under 
civil service can legally be referred to the legal voters of the City 
of Trinidad. 

5. COUNTY COMMISSIONERS 
George H. Van Horn, County Attorney, Walden, Colo., 

Jan. 21, 1919. 
Hold-over commissioners in eighth class counties must be 

paid on the per diem basis in accordance with the law in force at 
the time of their election. 

Jackson County is liable for one-fourth of the salary of the 
stenographer appointed by the district attorney of the Eighth 
District. 

6. INTOXICATING LIQUORS 
E. L. Neeley, County Sheriff, Walsenburg, Colo., Jan. 23, 1919. 

If a residence is habitually used as a place of public resort, 
or if used as a permanent storehouse for keeping intoxicating 
liquors to be disposed of unlawfully, it loses its character as a 
private home and is not entitled to protection as such. 

7. INTOXICATING LIQUORS 
Culver A. Green, County Judge, Conejos, Colo., Jan. 23, 1919. 

A sheriff is justified in searching and seizing under warrant, 
liquor in possession of a common carrier. The Court would be 
authorized to direct the destruction of the liquor, upon a convic-
tion. The sheriff is also justified in inspecting packages where 
he suspects such packages contain intoxicating liquor. 

8. FEES AND SALARIES 
Arthur M. Stoug, Auditor of State, Jan. 31, 1919. 
Outgoing state officers who retained their offices until January 14, 

1010, are entitled to the compensation received by them for five 
days intervening between January 9, 1010, and January 14, 
1010. 
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Your letter of the 29th inst., at hand. 
You state in substance that the outgoing state officers, who 

assumed office January 9, 1917, and retained their offices until 
January 14, 1919, drew, in addition to the total amount of the 
annual salary provided by law, compensation at the same rate 
for the five days intervening between January 9, 1919, and Jan-
uary 14, following; and you ask whether this constitutes an 
over-payment, of salary to these outgoing officers. 

You attach to your letter an opinion submitted under date 
of January 6, 1917, to Hon. H. B. Mulnix, then Auditor of State, 
by the then Attorney General of the State, and which opinion 
is to the effect that where the two year term of the officer is 
somewhat less than two full years such officer is, nevertheless, 
entitled to twice the annual salary provided by law. The 
opinion also states that the same principle should be applied 
where the two-year term extends beyond the actual period of 
two years. 

We were at first inclined to accept the above opinion with-
out further question, in view of the high reputation of the gentle-
man who prepared it, but have concluded to refer you to the 
constitutional and statutory provisions bearing upon the mat-
ters. 

Section 1, of Article IV, of the State Constitution provides 
that the governor, secretary of state, auditor of state, state treas-
urer, attorney general and superintendent of public instruction 
shall hold their respective offices " f o r the term of two years, 
beginning on the second Tuesday of January next after his elec-
tion." 

Article XII, Section 1, provides that every person holding 
any civil office under the state shall, unless removed according 
to law, exercise the duties of such office until his successor is 
duly qualified. 

Since the terms of these executive officers begin on the 
second Tuesday of January next after their election, and since 
they are authorized to exercise the duties of their offices until 
their successors are duly qualified,—which can only be on the 
second Tuesday of January of the second year following,—the 
result is that, although the term of office is defined to be two 
years, the officers actually remain in office from the second 
Tuesday in January when they qualify until the second Tuesday 
in January of the second year thereafter, although the period 
intervening is actually more or less than two years. 

The same is true as to the judges of the Supreme Court, 
whose terms of office must, by virtue of Section 8 of Article VI, 
begin on the second Tuesday of January and expire ten years 
thereafter,—that is to say, these judges may serve a little more 
or less than ten full years. 
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Section 30 of Article V provides that the governor shall 
receive an "annual salary" of five thousand dollars and that 
the judges of the Supreme Court shall also receive an "annual 
salary" of five thousand dollars. This section is an amendment 
to the constitution, adopted in 1882, while Section 1 of Article 
IV is a part of the original constitution. 

Section 2419, General Laws of 1877, approved February 19, 
1877, fixed the salaries of these various officers, but that section 
has been amended from time to time with reference to the sal-
aries of the respective officers other than the governor and the 
judges of the Supreme Court. 

Section 2420 of the General Laws of 1877 is a part of the 
act fixing these salaries, and that section provides that: 

"The salaries aforesaid shall be payable in 
monthly installments at the end of each and every 
month from the date of the qualification of the said 
officers respectively for their respective offices and 
upon request, the auditor shall draw warrants upon 
the state treasurer accordingly, in favor of the sev-
eral officers aforesaid." 

It will be noted that this statute was adopted practically 
contemporaneously with the formation of the state constitution. 
You will notice that it provides for the payment of the salaries 
in monthly installments at the end of each month from the date 
of the qualification of the officer. This indicates that it was 
contemplated that the officers should receive pay for the time 
actually expended by them; and it would follow from the lan-
guage of this statute that state officers who took office and 
qualified on January 9, 1917, for instance, earned their first 
month's installment of salary at the end of one month from the 
time they qualified; and consequently, they earned their twenty-
fourth month's salary at the end of the twenty-fourth month 
after they qualified. The end of the twenty-fourth month after 
their qualification would fall on January 9, 1919, and it would 
appear that on that date they had earned and were entitled to 
receive twenty-four monthly installments of salary, making two 
years' annual salary; yet they served five days beyond this time, 
and since they served these five days after having earned and be-
come entitled to receive an entire two years' salary, it would 
seem to be a reasonable construction of the constitutional and 
statutory provisions that these officers were entitled to receive 
pay for these five days at the annual rate of the salary provided 
for. 

The case of Dillon v. Bicknell, 116 Calif. 111, is very much 
in point. In that case it appears that under the constitution and 
statutes of the state, district attorneys are elected in November 
of each even-numbered year, and their terms of office begin on 
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the first Monday after the first day of January. The salary 
fixed by law is four thousand dollars per annum. 

A district attorney took office on January 2nd, 1893, that 
being the first Monday after the first day of January, and his 
term of office expired on the 7th day of January, 1895, that be-
ing also the first Monday after the first day of January of that 
year. Thus the district attorney served five days more than 
two years. After having received two full years' salary, he 
brought a mandamus suit against the county auditor to compel 
the issuance of a warrant for five days pay at the rate of $4,000 
per year. A peremptory writ was granted by the trial court and 
an appeal was taken to the Supreme Court of the state. 

The Supreme Court pointed out that the California statutes 
contained no definition of an official year, came to the conclusion 
that the officer was entitled to pay for the time he actually 
served, and therefore upheld the decision of the lower court. In 
concluding the opinion, the court says: 

"Indeed, under the statute fixing the com-
mencement and termination of the terms of county 
officers it can never happen that the term consists 
precisely of two years, it being sometimes more 
and sometimes less; and therefore, the provision fix-
ing the compensation at an annual sum should be 
construed as fixing the rate of compensation to be 
paid for the time the officer actually serves. This 
construction will do exact justice between the 
preceeding and succeeding officers, and not increase 
the burden to be borne by the people."—Dillon v. 
Bicknell, 116 Calif., 111, 116. 

Much as we respect the opinion rendered by this department 
under a prior administration, we have come to the conclusion 
that you would not be warranted in refusing to recognize the 
validity of the payment of the salaries of these officers for the 
five days in excess of two years. 

9. CIVIL SERVICE COMMISSION 

Arthur M. Stong, Auditor of State, Feb. 1, 1919. 
The Auditor is authorized to issue warrants upon vouchers 

approved by the Governor for expenditures in connection with 
the Governor's Council of Defense, without the certification of 
the Civil Service Commission. 

10. PEES AND SALARIES—CORPORATIONS 
Arthur M. Stong, Auditor of State, Feb. 1, 1919. 

Salaries of the Adjutant General and clerical assistants for 
the Military Service, are payable out of the Military Fund. 
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The Auditor is authorized to draw warrants payable to the 
Secretary of State upon funds received from collections of the 
State Corporation License Tax, not to exceed the sum of $2,500, 
where the service rendered and expense incurred have been in 
connction with the collection of such license tax. 

The Auditor is authorized to draw warrants against the 
Ore Buyers License Fund in favor of the Secretary" of State, 
where the expense incurred relates to such license department. 

11. SCHOOLS 

Edward Harrison, Arroya, Colo., Feb. 5, 1919. 
A school district is not liable for the salary of a teacher dur-

ing the period said teacher did not perform services on account 
of influenza epidemic, where the teacher was not ready, willing 
and able to perform services during the period schools remained 
closed. 

12. EXTRADITION 

Oliver H. Shoup, Governor of Colorado, Feb. 6, 1919. 
The application of the Governor of Iowa for the extradition 

of Harry Hartman, now confined in the State Penitentiary at 
Canon City, Colo., is regular, but this department suggests the 
said application be held in abeyance pending said Hartman's 
confinement in the Colorado Penitentiary. 

13. FEES AND SALARIES 

Arthur M. Stong, Auditor of State, Feb. 8, 1919; 
It is unlawful for county clerks to retain a fee of 25 cents 

for each fish and game license issued by them. 
County clerks in first, second and third class counties are 

paid a definite salary out of the general fund. In counties of 
the fourth and fifth classes, the salary of the county clerk is 
payable out of fees and emoluments of the office, and such offi-
cers are entitled to retain the fees of the office until such fees 
equal the salary prescribed by law. 

14. DEPUTY SHERIFF 

R. Lee Worley, County Sheriff, Burlington, Colo., Feb. 8, 1919. 
The amount of compensation of a deputy sheriff of Kit Car-

son County must be determined by the County Commissioners, 
and the same is payable out of the gross fees and emoluments 
of the sheriff's office. 
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15. JUSTICE OF THE PEACE 

J. J. Whittier, County Sheriff, Sterling, Colo., Feb. 10, 1919. 
A justice of the peace in Logan County has a right to de-

liver criminal warrants to the sheriff of the county, and it is 
the duty of the sheriff to execute such warrants. 

16. CORPORATIONS 

James R. Noland, Secretary of State, Feb. 11, 1919. 
When the United States government assumed control of the 

C. B. & Q. R. R. for war purposes, in December, 1917, the rail-
road corporation did not thereby cease to transact or carry on 
business within the meaning of the decision in the ease of Mc-
McCoach v. Minehill & S. H. R. Co., 228 U. S. 295. 

It is not, therefore, relieved of the necessity of filing its 
annual corporation report and paying the license tax required 
by Ch. 11, S. L. 1917, (Special Session). 

17. ELECTIONS 

W. E. Fee, City Attorney, Lamar, Colo., Feb. 13, 1919. 
Under Sec. 11 of Ch. 67, S. L. 1917, city election officers 

would be justified in placing upon the registration lists the 
names of those who voted at the November general election; and 
it is proper for the COUNTY CLERK to certify a list of such names 
for the use of the city election officers. 

18. BANKS 

Grant McPherson, State Bank Commissioner, Denver, Colo., 
Feb. 14, 1919. 

A bank which rents safe deposit boxes for the storage of 
Liberty Bonds, or other valuable papers, is a bailee for hire, and 
is liable for the exercise of reasonable diligence. 

If a bank keeps Liberty Bonds or other valuable securities 
in its regular safe for safe keeping without charge to the cus-
tomer, it is a gratuitous bailee and is not held to as high a degree 
of diligence as a bailee for hire. It is required to exercise or-
dinary diligence. 

19. NATIONAL GUARD 

Oliver H. Shoup, Governor of Colo., Feb. 14, 1919. 
Military and police force available to state. Functions of National 

Guard and State Constabulary. 
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You have requested my opinion as to what military or police 
force would be available to the state in the event the State De-

partment of Safety were abolished. 
On August 5, 1917, the entire National Guard of the state 

was drafted into the Federal service. The result of this was to 
abolish the Guard as an organization, for the reason that when 
its members are released from the Federal service they do not 
again automatically return to their status as National Guards-
men. In short, they can only again become members of the Na-
tional Guard by voluntarily re-enlisting therein. 

However, since the date mentioned, a new National Guard 
has been recruited and organized. The Guard as now consti-
tuted consists of the following organizations: Thirteen com-
panies, five of which are stationed at Denver, and the others at 
Grand Junction, Hugo, Rifle, Byers, Fleming, Haxtun and Sterl-
ing, San Acacio, Alamosa and Del Norte, Glenwood Springs and 
Olathe, with a sanitary deatchment at Denver, a machine gun 
company at Westcliffe, and a supply company at Estes Park. 

The said organizations are known as the 3rd Regiment In-
fantry, N. G. C. 

In addition to the above, there are Battery " D " , located at 
Colorado Springs, Troop " A " , at Steamboat Springs, and "Sig-
nal Corps, N. G. C.", at Denver. 

On December 31, 1919, the above organizations consisted of 
1,596 men and 62 officers. I am informed by the Adjutant Gen-
eral that the Guard now has a membership of approximately 
1,800 men and officers. 

The Adjutant General also informs me that the Guard as 
thus constituted, has been "recognized" by the War Department 
of the United States, with the result that the government has 
supplied the Guard with complete equipment, including clothing, 
uniforms, arms, medical supplies, and in fact, everything essen-
tial to the maintenance of an organized force, except armories 
and storehouses or supply depots. 

It should be noted, however, that the National Guard is a 
purely military organization. It performs no merely civil func-
tions, and is designed for the performance of no ordinary police 
duty. Section 5 of Article IV of the State Constitution provides 
that the Governor "shall have power to call out the militia to 
execute the laws, suppress insurrections or repel invasions." 

The words "to execute the laws" have been construed to 
mean—"the enforcement of a right or remedy provided by the 
law and judicially determined and ordered to be enforced," (In 
re Fire, etc. Commissioners, 19 Colo., 503). 

Section 4424, R. S. 1908, provides that: "When an invasion 
or insurrection in the state is made or threatened the governor 
shall order the national guard to repel or suppress the same." 
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Section 4425 provides that: 
"When there is in any town, city or county a 

tumult, riot, mob, or body of men, acting together by 
force with attempt to commit a felony, or to offer 
violence to persons or property, or by force and vio-
lence to break and resist the laws of the state, or 
when such tumult, riot, or mob is threatened and the 
fact is made to appear to the Governor, the sheriff 
of the county, or the mayor of the city or town, the 
governor may issue his order, or such sheriff or 
mayor may issue a call directed to any command-
ing officer of any portion of the National Guard 
within the limits of their jurisdiction, directing him 
to order his command to appear at a time and place 
designated, to aid the civil authority to suppress 
such violence and to support the law." 

It is thus apparent that it was contemplated by our con-
stitution and statutes that the National Guard should be used 
only on extraordinary occasions of public clanger arising out of 
actual or threatened invasion, insurrection, riot or public dis-
order of such magnitude as to be beyond the control of the civil 
authorities. 

The State Constabulary, on the other hand, performs much 
broader and more varied functions. Under Section 12, Chapter 
12, Extraordinary Session Laws of 1917, it is authorized and 
empowered to—(a) make arrests anywhere in the state for the 
violation of any law of the state, and when a member is a witness 
to the offense, he may arrest without a warrant: (b) to arrest 
and detain persons suspected of the commission of any felony or 
misdemeanor, when a warrant has been issued; (c) to suppress 
any and all riots, affrays or disturbances of any kind, and to 
arrest without warrant all persons engaged therein; (d) to serve 
criminal process anywhere within the state; (e) to co-operate 
with local authorities in detecting crime and in apprehending 
persons engaged in or suspected of the commission of crime; (f) 
to have and possess all the powers, and to perform all the duties 
and exercise all the powers of any peace officer of the state. 

Thus the State Constabulary is in every respect a police 
force, designated to do ordinary police duty and to supplement 
the local authorities in the performance of their ordinary and 
usual functions. 

20. CORPORATIONS 
James R. Noland, Secretary of State, Feb. 15, 1919. 

A provision in the Articles of Incorporation of a company 
that preferred stock shall have no voting power in stockholders' 
meetings, or participate in the management of the corporation, 
is not repugnant to the laws of Colorado. 
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21. STATE TEACHERS' COLLEGE 
Member of legislature cannot lawfully be appointed a member of the 

Board of Trustees of the Colorado State Teachers' College. 

John G. Crabbe, Pres. State Teachers' College, Greeley, Colo., 
Feb. 19, 1919. 

You have requested my opinion upon the following question: 
Can a member of the General Assembly lawfully 

be appointed as a member of the Board of Trustees 
of the Colorado State Teachers' College, (a) without 
resigning, (b) by resigning; and if he can be so ap-
pointed by resigning, when must such resignation be 
made—whether before confirmation by the Senate or 
at a subsequent date and before beginning to serve as 
a member of such board. 

Section 8, Article V of our State Constitution, provides that: 
"No senator or representative shall, during the 

time for which he shall have been elected, be appointed 
to any civil office under this state." 

The question at once arises whether a member of the board 
in question holds a "civil office" within the meaning of the above 
provision. 

Section 8, Article XII of the Constitution, reads in part as 
follows: 

"Every civil officer * * * shall, before he 
enters upon the duties of his office, take and subscribe 
an oath or affirmation to support the Constitution of 
the United States and of the State of Colorado," etc. 

Section 6130, R. S. 1908, fixes the method of appointment and 
term of office of the trustees, and provides further that: 

"Every trustee so appointed shall take and sub-
scribe the oath of office prescribed by the Constitu-
tion of this state before entering upon the duties of 
his office." 

The fact that these trustees are required to take the oath of 
office required by the Constitution to be taken by civil officers, 
is very strong evidence that the legislature intended the trustees 
to be civil officers within the meaning of the Constitution. More-
over, trustees of state educational institutions have uniformly been 
held to be public officers. (McCormick v. Pratt, 8 Utah 294; 17 
L. R. A. 243, and cases cited in note.) 

In Re Advisory Opinion to Governor, 49 Fla. 269, is 
directly in point. In that case the court, construing a similar con-
stitutional provision, held that members of "boards of control" 
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of state educational institutions were civil officers and that a mem-
ber of the legislature could not be appointed as a member of such 
a board during the time for which he was elected. 

I therefore conclude that a member of the General Assembly 
could not lawfully be appointed as a member of the Board of Trus-
tees of your institution. 

It remains to be considered whether such member could be 
appointed by first resigning his present office. 

The Constitution forbids such appointment, not merely while 
he is a member of the General Assembly, but during the time for 

which he shall have been elected. From this it is clear that his 
resignation would not do away with the constitutional prohibition, 
and the Florida case, above cited, expressly so holds. The case of 
Chenoweth v. Chambers (Calif. Civ. App.), 164 Pac. 428, is to 
the same effect. 

22. SCHOOLS 
Carrie Dietrich, Co. Supt. of Schools, Monte Vista, Colo., 

Feb. 20, 1919. 
Where one of two united school districts had incurred a bonded 

indebtedness previous to their union, the other of such districts 
does not become subject to the bonded indebtedness. 

23. NATIONAL GUARD 
Adjutant General of the State of Colorado, Feb. 21, 1919. 

Expenses incurred in connection with the mobilization of the 
National Guard in the year 1917, when properly audited and ap-
proved, may be paid from the $460,000.00 appropriation covered by 
Ch. 4 and Ch. 9, S. L. 1917, Extraordinary Session. 

24. SCHOOLS 
Melissa H. Hayden, Co. Supt. of Schools, Breckenridge, Colo., 

Feb. 24, 1919. 
A school teacher cannot be compelled to teach school on Sat-

urday, provided she has taught five days during the week. She 
is entitled to compensation for the clay's service if she does teach 
on Saturday, provided she taught five days during the week. 

25. INTOXICATING LIQUORS 
James R. Noland, Secretary of State, Feb. 27, 1919. 

Under Sec. 15, Ch. 98, S. L. 1915, only bona fide churches or 
religious societies are entitled to procure permits to purchase and 
use intoxicating liquors for religious services. If in doubt as to 
the bona fide character of the particular church or society, you 
would be justified in calling for information from an apparently 
reliable source as to the character of the particular church or 
society applying for a permit. 
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26. GAMBLING 
R. Lee Worley, County Sheriff, Burlington, Colo., Feb. 27, 1919. 

"Punch Boards" by which patrons are given a "chance" to 
procure a premium by the purchase of a small article of nominal 
value, are subject to seizure as gambling devices. 

27. STATE FUNDS 

License fees collected by the Secretary of State from the registration 
of motor vehicles must be deposited daily with the State Treas-
urer. 

The State Auditing Board, Denver, Colo., Feb. 28, 1919. 
I have your communication of the 27th inst., in which you 

inform me that at a meeting of the State Auditing Board held 
February 26th, 1919, the question came up as to the proper hand-
ling and disposition of revenue derived from the registration of 
motor vehicles, collected by the Secretary of State as license fees, 
and that the board referred the same to this office for my opinion. 

There are three statutes bearing upon this subject. The first 
one is an act entitled, "An Act relating to motor vehicles, provid-
ing for their regulation and the licensing of the operators by the 
state, prescribing the penalties for the violation of this act; pro-
viding for the distribution of fees and fines collected under the 
provisions of this act." Approved April 12th, 1913. 

Section 14 provides: 

"Fifty per cent. of the revenue collected from 
the registration of motor vehicles and motorcycles 
shall be paid to the treasurers of the several counties of 
the state in amounts proportioned upon the revenues 
derived from the registration of motor vehicles and 
motorcycles owned in or registered from such counties 
respectively; that amounts so paid to be credited to 
the road funds of such counties. The remaining fifty 
per cent. of such revenues shall be paid by the Sec-
retary of State to the State Treasurer, to be credited 
to the State Road Fund and to be used for the im-
provement and maintenance of the roads of this 
state." 

Section 15 provides: 

"Fifty per cent. of all fines and penalties col-
lected under the provisions of this Act for violation 
of the same, shall be paid to the Treasurer of the 
county in which such fines and penalties are collected 
to be credited to the County Road Fund to be used for 
the construction, repair and maintenance of the high-
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ways thereof, and the remaining fifty per cent. there-
of shall be paid into the State Treasury for the bene-
fit of the State Road Fund. * * * " 

This Act did not go into effect until ninety days from and 
after its passage. (Chapter 114, Session Laws 1913, pages 415, 
420.) 

It will be observed that this act does not expressly provide 
by whom, when, nor in what manner said fifty per cent. of fees, 
fines and penalties shall be paid to the county treasurers of the 
counties therein mentioned. But as the same are to be collected 
by the Secretary of State, or his agents in such counties, it may, 
perhaps, be inferred, though it is not so stated, that said payments 
to the county treasurers are to be made by him, but it expressly 
declares that the Secretary of State shall pay the remaining fifty 
per cent. to the State Treasurer. It will also be noticed that this 
act does not provide any system of receipts, vouchers or warrants 
in handling said funds. 

The second statute is entitled, " A n Act to regulate the 
paying over of fees and moneys directly to the State Treasurer 
and providing a penalty for violation thereof." Approved April 
15th, 1913. 

Section 1 provides: 
"Every officer and employee whose duty is to col-

lect moneys for the State of Colorado, whether as fees 
or otherwise, and whether or not such moneys or any 
part thereof be a fund out of which his compensation 
and expenses, or either of them, are to be paid, shall 
unless otherwise provided by law pay over all moneys 
so collected by him to the State Treasurer on or be-
fore the second Monday of each month, without first 
deducting therefrom any part of his salary or other 
compensation, or any part of the expenses of his 
office; which salary, compensation and expenses, if 
legally chargeable, shall, when the claim shall have 
been duly presented and audited in the manner pre-
scribed for the allowance of all claims against the 
state, be paid out of the proper fund or funds as 
provided by law." 

Section 3 repeals all acts and parts of acts in conflict there-
with. (Chapter 148, Session Laws 1913, pages 585, 586.) 

Said Act took effect from and after its passage. 
Section 1 contains this execption, viz.: "unless otherwise pro-

vided by law." 
The third statute is an act entitled, " A n Act concerning pub-

lic funds belonging to the state or any institution, department, 
bureau or officer thereof, providing for the custody, management, 
receipting, withdrawal and reporting of the same, and for penal-
ties for the violation of the provisions contained therein." 
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Section 1 provides: 
"The State Treasurer is hereby designated as 

the custodian of all moneys belonging to the State of 
Colorado or to any institution, bureau, or department 
or public office of the state. * * * All expendi-
tures from funds in the hands of the State Treasurer, 
as custodian, or otherwise, shall be withdrawn only 
upon the issuance of vouchers certified or approved 
by the person, persons, officer or institution having 
control and direction of such fund, and by warrants 
drawn against such funds in accordance therewith by 
the State Auditor." 

Section 2 provides: 
"The several departments and officers of the state 

who derive or receive moneys from fees, taxes, sales, 
penalties, licenses, permits, or other sources, are here-
after required to deposit such funds with the State 
Treasurer as custodian thereof. The various cash, 
fee and other funds above described shall be drawn 
upon and diminished by the officers having authority 
so to do, only by vouchers and warrants as above de-
scribed." 

" I t shall be the duty of every department and 
officer receiving any public moneys whose office shall 
be in the State Capitol Building, to deposit such 
funds, including funds paid in under protest, daily 
in the office of the State Treasurer, who shall receipt 
therefor, and such deposit shall be made to accord 
with the regulations of the Public Examiner. Every 
other officer, department, and institution shall de-
posit monthly, with the Custodian, and in such form, 
and on such day as may be prescribed by the regula-
tions of the Public Examiner." Chapter 147, Session 
Laws 1913, pages 580, 581, and 582. 

This Act was approved May 1st, 1913, was declared to be neces-
sary for the immediate preservation of the public safety, contains 
an emergency clause, and took effect from and after its passage. 

The expression contained in Section 1 of the act approved 
April 15, 1913, viz: "unless otherwise provided by law," might 
afford a basis for a claim to be made that said act was not intended 
to apply to license fees collected by the Secretary of State from 
the registration of motor vehicles. The third act omits that excep-
tion, which is significant, and goes to show that the legislature 
intended that act to be exclusive of all others as to state funds 
therein mentioned. 

From a comparison of the foregoing enactments, certain sec-
tions contained in the first act seem to be inconsistent with certain 
sections contained in the third act. If this be true, can said 



5 8 BIENNIAL REPORT 

sections be reconciled? If not, which of said two acts shall govern 
the matter under consideration? 

In determining this question, it becomes necessary to resort 
to certain familiar and well established rules of construction. 

The principles of law controlling this inquiry may be briefly 
stated as follows, viz.: 

Where there are two acts upon the same subject, the rule is 
to give effect to both, if possible. But if the two are repugnant in 
any of their provisions, the latter act, without any repealing clause, 
operates to the extent of the repugnancy as a repeal of the first; 
and even where two acts are not, in express terms, repugnant, yet 
if the latter act covers the whole subject of the first, and embraces 
new provisions plainly showing that it was intended as a substitute 
for the first act, it will operate as a repeal of that act. 

The intention of the law-givers must be deduced from a con-
sideration of the whole statute. The occasion and necessity of 
the law, the mischief to be remedied and the object in view are 
always to be taken into account in determining the intention. The 
enactment of provisions inconsistent with those of a previous law 
manifests a clear intention to abolish the former, and in the event 
of an evident conflict between the terms of two enactments, those 
of the latter must prevail. 

Again, if the later act does not purport to amend a previous 
statute, but expressly repeals all acts or parts of acts in conflict 
with itself, then, of course, the former statute is repealed in so far 
as it is repugnant to, or inconsistent with, the later act. 

Applying the foregoing tests, which are so well recognized 
that it is unnecessary to cite authorities, to the two statutes under 
consideration, there is no difficulty in arriving at a correct con-
clusion. 

The obvious purpose of the act of May 1st, 1913, was to pro-
vide a system, or uniform method of handling all state funds men-
tioned therein, which plainly includes license fees collected by the 
Secretary of State from the registration of motor vehicles, and 
to make it incumbent upon all officials named therein to deposit 
said funds with the State Treasurer, and that such funds shall 
be disbursed only upon proper receipts, vouchers and warrants, 
and with respect thereto, no exception is made. 

It necessarily follows that the later law must prevail, and 
that the provisions contained in the act approved May 1st, 1913, 
must govern. 

I am of the opinion, and therefore respectfully advise you, 
that as the law now stands, such license fees as you refer to should 
be deposited daily by the Secretary of State with the State Trea-
surer, who is the proper custodian thereof, in accordance with the 
provisions of the said act approved May 1st. 1913, and which took 
effect from and after its passage. 
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28. DEPUTY SHERIFF 
Alex. Russell, County Sheriff, Saguache, Colo., Feb. 28, 1919. 

The sheriff of Saguache County is authorized to employ a 
deputy whose salary shall be payable out of the fees and emolu-
ments of the office. The Board of County Commissioners may deter-
mine the amount of such salary, and it is not payable from the 
fees and emoluments of the sheriff's office until the amount of the 
sheriff's salary shall be deducted therefrom. 

The maximum allowance to sheriffs in fourth class counties 
for dieting prisoners is seventy-five cents per diem. 

It is the duty of the county commissioners to furnish the 
sheriff such assistants as he may require to perform his duties in 
feeding prisoners. 

The statute provides no fee for conveying a prisoner from 
jail to court. 

29. INTOXICATING LIQUORS 
T. Lee Wincher, District Attorney, Canon City, Colo., Mar. 3, 1919. 

If "Iron and Wine Tonic" is an intoxicating substance and 
is in use as a beverage, its sale is prohibited by our intoxicating 
liquor laws. 

30. ELECTIONS 
John M. Woy, City Attorney, Telluride, Colo., Mar. 3, 1919. 

Registration for municipal electors in the city of Telluride, 
which has a population of 1,750 inhabitants, should be conducted 
under the provisions of Sec. 2164 and Sec. 2173, R. S. 1908, and 
not under Ch. 67, S. L. 1917. 

Secs. 2164 to 2173, except 2166, are found in their present 
form in the Act approved March 8, 1877. The title of the Act 
of 1877 is broad enough to enable these sections to apply to regis-
ration in cities where the population has fallen below 2,000. 

31. ELECTIONS 
J. D. Blunt, City Attorney, Florence, Colo., Mar. 3, 1919. 

Under Ch. 67, S. L. 1913, it is the duty of Registration Precinct 
Committees to meet in their respective precincts. A joint meeting 
of all the registration committees at a central point is not a suf-
ficient compliance with the law. 

32. SHERIFFS AND CONSTABLES 
McConley and McConley, Sterling, Colo., Mar. 4, 1919. 

Generally speaking, a sheriff is without authority to serve 
civil process issued by a justice of the peace. 



60 BIENNIAL REPORT 

A constable, having a warrant, may pursue an offender across 
the county line, but he cannot make an arrest beyond the limits 
of this state. 

Sheriffs and constables are authorized to execute criminal 
warrants issued out of justice of the peace courts in preliminary 
hearings. 

33. CIVIL SERVICE 
Arthur M. Stong, Auditor of State, Mar. 7, 1919. 

The decision of the Supreme Court of Colorado, of March 3, 
1919, holds that the appointment of the Civil Service Commission 
by Governor Gunter was valid when made, and that the Commis-
sion was legallly constituted from the time its members qualified. 
The Commission, therefore, had lawful power to act from the time 
of appointment and qualification of its members. The judgment 
of the court does not become conclusive until the lapse of 15 days 
without the filing of a petition for a rehearing. 

34. ELECTIONS 
Charles V. Engert, Clerk and Marshal, Lyons, Colo., Mar. 11, 1919. 

The law clearly intends that towns shall hold elections at 
regular intervals for the election of town officers. The regular 
election should be held unless the inhabitants are unanimously 
opposed to it. The law provides no penalty for the failure of town 
officers to call an election. 

35. INTOXICATING LIQUORS 
Walter I. Lyon, County Attorney Adams County, Denver, Colo., 

Mar. 11, 1919. 

Sec. 12, Ch. 98, S. L. 1915, as amended by Sec. 4, Ch. 82, 
S. L. 1917, expressly provided for the confiscation and disposition 
of automobiles used in illicit liquor traffic, "if owned by the per-
son violating this Act." This section was expressly repealed by 
Sec. 9 of the new law. Sec. 4 of the new law has a similar provi-
sion for the confiscation of automobiles, omitting, however, the 
words, " i f owned by the person violating this act," thus making 
the new law stronger by authorizing confiscation regardless of 
ownership. Sec. 4 of the new law was evidently intended as a 
substitute for Sec. 12 of the Act of 1915, as amended by the Act 
of 1917. 

36. INTOXICATING LIQUORS 
George A. Mathews, Wray, Colo., Mar. 11, 1919. 

Under the law now in force, possession of intoxicating liquor 
is unlawful even though acquired before the law went into effect, 
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excepting liquor purchased under a physician's prescription or held 
by wholesale or retail druggists, or authorized agents of bona fide 
churches under the Act of 1915. 

37. STATE SOLDIERS' AND SAILORS' HOME 
John Conkie, Commandant Soldiers' and Sailors' Home, 

Monte Vista, Colo., Mar. 12, 1919. 
It is not necessary for the Commandant of the Colorado Sol-

diers and Sailors Home to administer the estates of deceased mem-
bers of said Home in order for it to become entitled to the prop-
erty under the provisions of Ch. 125, S. L. 1917, where members 
die intestate. It is advisable, however, to institute administrative 
proceedings, if the estate is of considerable value. 

38. CIVIL SERVICE 
State Civil Service Commission, Mar. 13, 1919. 

The opinion rendered by my predecessor in office to the effect 
that the Civil Service Amendment "applies to state officers and 
not to county officers," is, in my judgment, correct. 

39. CIVIL SERVICE 

Adjutant General's Department not within Classified Civil Service. 

State Civil Service Commission, Mar. 15, 1919. 

You have requested my opinion as to whether "positions in 
the Adjutant General's Department should be included within 
the classified service." 

The recent constitutional amendment provides that: "The 
classified civil service of the state shall comprise all appointive 
public officers and employees," with certain defined exceptions. 

The original civil service act of 1907, as amended by Section 
3 of the initiated act of 1912, (S. L. 1913, p. 683), and the civil 
service in similar language. 

It will be observed that these statutes, like the recent con-
stitutional amendment, deal only with the civil service of the 
state. I am advised that former Civil Service Commissioners, 
acting under the above statutes, always regarded the Adjutant 
General's Office as not being included within the classified ser-
vice for the reason that it belonged to the military, rather than 
the civil service of the state, and that no question was ever raised 
as to the correctness of that construction of the statutes. It is 
my opinion that the Adjutant General's Office is not within the 
classified civil service of the state and that you should act in 
accordance with the precedents established as above stated. 
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40. FEES AND SALARIES 

James R. Noland, Secretary of State, Mar. 11, 1919. 

The Act of May 1, 1913, took effect from and after its pass-
age and provides that the State Treasurer is the custodian of all 
moneys belonging to the State of Colorado, or to any institution, 
bureau, or department or public office of the state. It provides 
further that "the several departments and officers of the state 
who derive or receive moneys from fees, taxes, sales, penalties, 
licenses, permits or other sources are hereafter required to de-
posit such funds with the State Treasurer as custodian thereof." 

40 1/2. WOMAN'S EIGHT HOUR LAW 

W. L. Morrisey, Deputy Labor Commissioner, Denver, Colo., 
Mar. 14, 1919. 

Women employed in laundry receiving stations, are subject 
to the Woman's Eight-Hour Lav. 

41. CORPORATIONS 

James R. Noland, Secretary of State, Mar. 19, 1919. 

Where officers of a corporation, whose term of incorporation 
had expired, voluntarily paid the flat tax and filing fees with a 
full knowledge of all the facts, the state is not liable for the re-
turn of the tax and fees so paid. 

41 1/2. WOMAN'S EIGHT HOUR LAW 

W. L. Morrisey, Deputy Labor Commissioner, Denver, Colo., 
Mar. 20, 1919. 

The Woman's Eight-Hour Law applies to a female who works 
eight hours per day in a candy factory and during the same day 
works in a candy store under a different employer. 

42. COUNTY COMMISSIONERS 

Andrew Oleson, Gypsum, Colo., Mar. 21, 1919. 

In view of the broad powers delegated to the Board of 
County Commissioners and the discretion necessarily vested in 
it, the Commissioners are entitled to their necessary expenses, 
reasonably and prudently incurred, for transportation in view-
ing and surveying county roads. 
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43. COMMISSION MERCHANTS 

E. E. McColm, Grand Junction, Colo., Mar. 22, 1919. 
To engage lawfully in the business of receiving and selling 

fruit and farm products on a commission basis, it is necessary 
for the person, firm or corporation, desiring to engage in such 
business to secure a license as provided by Ch. 54, S. L. 1915. 

44. COUNTY CLERK AND RECORDER 
Arthur M. Stong, Auditor of State, Mar. 25, 1919. 

The law does not require county clerks to file discharge cer-
tificates of returned soldiers, though there is no objection to 
extending this merited courtesy gratuitously to our returned 
soldiers and sailors. 

45. BOYS' INDUSTRIAL SCHOOL 

Oliver H. Shoup, Governor of Colorado, Mar. 26, 1919. 
S. L. 1907, p. 588, omitted salaries and mileage allowed by 

the Act of 1885, but the Act of 1907 does allow actual expenses. 
The members of the Board of Control of the Boys' Industrial 
School are, therefore, not entitled to any compensation, except 
actual expenses incurred in attendance upon and in going to and 
returning from regular and special meetings. 

46. PARDONS 

Oliver II. Shoup, Governor of Colorado, Mar. 26, 1919. 
Under Sec. 7, Art. IV of the Colorado Constitution, the 

Governor has power to grant reprieves, commutations, and par-
dons. Sec. 6267, R. S. 1908, must be construed in the light of the 
above constitutional provisions, under which the Governor has 
the power to grant pardons to inmates of the State Reformatory. 

47. SCHOOLS 

B. D. Ish, Broomfield, Colo., Mar. 26, 1919. 
It is not necessary for officers of a school district to deposit 

with the County Treasurer funds received from the sale of bonds 
of the school district. The money derived from the sale of school 
bonds is not revenue upon which the Comity Treasurer would 
be entitled to a commission for collecting the same. The district 
board, after depositing funds with the County Treasurer, is enti-
tled to withdraw them at any time. Interest collected from school 
funds need not be applied in payment of interest on school bonds, 
but may be placed in the fund for building purposes. 
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48. CIVIL SERVICE 

Arthur M. Stong, Auditor of State, Mar. 27, 1919. 
The denial by the Supreme Court of the petition for a rehear-

ing, renders final the judgment sustaining the Civil Service Com-
mission. It is a valid Commission from the date of the qualifica-
tion of its members. 

49. CHRISTIAN SCIENCE 

Gray Montgomery, Denver, Colo., Mar. 28, 1919. 
The intent of Ch. 94, S. L. 1917, is that only those who prac-

tice medicine are recognized physicians. A Christian Science 
practitioner is not a "recognized physician" within the meaning 
of those -words, as used in an insurance contract. 

50. MARRIAGES 

Arthur M. Stong, Auditor of State, Mar. 28, 1919. 
The proper charge for the Clerk and Recorder of Huerfano 

County to make for issuing a marriage license is $1.00. It is 
proper for the county clerk to return the marriage certificate to 
the contracting parties, after it has been duly recorded. 

51. OFFICERS 

Per diem of $7.00 allowed each member of the General Assembly by 
Sec. 6, Art. V, Constitution, as amended in 1910, ceases upon 
the death of the member. 

Arthur M. Stong, Auditor of State, Mar. 29, 1919. 
In yours of the 19th inst. you state that Senator Napier, a 

member of the Twenty-second General Assembly, died on the 
13th of this month, and you ask whether you should continue to 
issue warrants for the deceased member's salary until the day 
of adjournment of the legislature, or whether the salary ceases 
on the death of the member. 

Section 6 of Article V of the State Constitution, as amended 
in 1910, provides that 

"Bach member of the General Assembly, until 
otherwise provided by law, shall receive as compen-
sation for his services the sum of one thousand dol-
lars ($1,000) for each biennial period, payable at the 
rate of $7.00 per day during both the regular and 
special sessions, the remainder, if any, payable on 
the first day of the last month of each biennial pe-
riod. * * * " 
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This per diem of $7.00 undoubtedly ceases upon the death of 
the member, and you should, therefore, issue no further war-
rants on account of the per diem of the late Senator. 

The question may arise later as to whether the heirs or 
devisees of Senator Napier are entitled to receive some further 
portion of the $1,000 salary allowed for the biennial period, but 
that matter need not be considered now; and you will therefore, 
understand that this opinion relates only to the matter of per 
diem allowance. 

52. PRIVATE DETECTIVE AGENCIES 

Oliver H. Shoup, Governor of Colorado, April 1, 1919. 
Sec. 2085, R. S. 1908, provides that no person, firm or corpo-

ration shall carry on the business of a detective within this State, 
without having first obtained a license so to do. The statute 
provides a penalty for violation of this law. 

53. INTOXICATING LIQUORS 

R. L. Shirk, Gen. Agt., American Ry. Express, Denver, Colo., 
April 4, 1919. 
Shipments of liquor which are made by public officials in 

the performance of their duties in the enforcement of the liquor 
laws and the investigation of supposed violations thereof, are 
permissible. Such shipments may be lawfully handled by an 
express company. It was not the intent of the law to regulate 
shipments of this character, and in accepting such shipments it 
is not necessary to obtain the statutory affidavit required by 
Sec. 3 of the Prohibition Law. 

54. ELECTIONS 
Claude D. Walrod, Holyoke, Colo., April 4, 1919. 

Where the town clerk of Haxtun, by mistake in issuing the 
notice required by law, set the date for the regular town election 
on the first Tuesday after the first Monday in April, instead of 
the first Tuesday in April, it is advisable to proceed with the 
election on the clay set. People ex rel. v. Keeling, 4 Colo. 129, 
cited. 

55. FEES AND SALARIES 
Albert E. Straub, County Sheriff, Georgetown, Colo., April 5, 1919. 

The provisions of Sec. 4, Ch. 73, S. L. 1917, allowing sheriffs 
in counties not of the first class actual traveling expenses not to 
exceed ten cents per mile, do not provide compensation in addition 
to sheriff's salaries, but relate to reimbursement. 
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The mileage allowed the sheriffs under See. 2532, R. S. 1908, 
is an item of compensation to be allowed the sheriff as a part of, 
but not in addition to, his salary in those counties where the salary 
is paid out of the fees and emoluments of the office. In counties 
where the sheriff receives a fixed salary, payable out of the general 
fund, he is not entitled to this mileage in addition to his salary. 

56. WITNESS PEES 
Public officers entitled to witness fees and mileage. 

H. F. Allen, Superintendent Dept. of Safety, April 8, 1919. 
In your letter of the 2nd inst., you ask for an opinion as to 

whether or not the officers and members of your department are 
entitled to witness fees and mileage for their attendance upon 
court. 

In some of the states it is expressly provided by statute that 
public officers are not entitled to witness fees. We find no such 
provision in the statutes of this state. In the absence of statute, it 
seems to be generally held that public officers are entitled to witness 
fees. (40 Cyc. 2183; 30 Am. & Eng. Enc. Law, 1181.) 

In State v. Saillard, 22 Wash. 267; 60 Pac. 651, it was held 
that a constitutional provision that the compensation of a public 
officer shall not be increased or diminished during his term of office, 
would not prevent a police officer from receiving witness fees. 

We conclude, therefore, that the officers and members of your 
department are entitled to witness fees for their attendance upon 
court, and that they are also entitled to mileage if they travel to 
the place of trial at their own expense, and not by means of trans-
portation furnished by the state. 

57. TAXATION 
Land acquired from the U. S. Government is legally assessable, not 

upon a receiver's receipt merely, but upon the issuance to claim-
ant of the final certificate of the Register of the U. S. Land 
Office, showing that the claimant has complied with the require-
ments of the law and is entitled to a patent. This certificate is 
evidence of ownership in the holder thereof. 

Burt C. Fuller, County Assessor, Red Cliff, Colo., April 8, 1919. 
I have your letter in which you make the following inquiry: 

" I s land assessable lawfully upon a receiver's 
receipt only, and before a final certificate is issued?" 

In order to answer this question it must first be determined 
when public lands become private property. 

In a comprehensive sense all government grants are usually 
attended with conditions of entry, settlement, cultivation, payment 
of money, etc. No title passes unless the precedent conditions are 
performed. Until the issuance of a patent therefor the legal title 
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to land of the United States remains in the government. But one 
who has entered public land and paid the purchase price, or per-
formed all the conditions requisite to entitle him to a patent there-
for, is vested with the equitable title, which cannot, if his entry was 
legal and valid, be divested without his consent, and his right to 
the patent can only be defeated by a finding of the land department 
that he was not qualified to acquire the title, or that the land was 
not subject to entry. Until the entryman has become entitled to 
a patent he has no vested rights in the land as against the United 
States, such as will prevent the disposal of the land otherwise than 
by patent to him. 32 Cyc., p. 817. 

It is a well established principle that lands belonging to the 
United States are public lands, and as such are exempt from state 
and local taxation, but when the ownership of the land changes 
and it becomes private property, then the same is taxable. The 
ownership changes when the citizen or homesteader has received 
from the Register of the United States Land Office a final certifi-
cate showing that the claimant is entitled to a patent. This cer-
tificate is evidence of equitable title to the land, and the land is 
then subject to taxation. 

The power of the state to tax exists as soon as the ownership 
is changed. 22 R. C. L., p. 269, citing Witherspoon vs. Duncan, 
4 Wall. 210. 

Mr. Waples in his work on Homestead and Exemption, at page 
938, in referring to federal homesteads, said: 

"Public lands become private when a certificate, 
due and duly issued, has been obtained by a citizen. 
* * * Soon as the final certificate recognizes the 
title of the homestead in the citizen, the government 
loses its title; the land ceases to be public. * * * 
The transition of title from public to private; from 
government ownership to that of the homestead set-
tler, is not such as to preclude the reversion for fraud 
or any ground that would affect any title. There may 
be such defect as to defeat the confirmation in the 
land office; there may be omission of requisites result-
ing in forfeiture; there may have been fraud; so the 
title may be declared void in a judicial proceeding." 

Continuing at page 953, the same author says: 
"The final certificate, showing that all the con-

ditions have been performed, is evidence of the equit-
able title to the homestead. The government still 
holds the legal title, but only as trustee for the real 
proprietor." 

The patent is the title deed from the United States to the 
grantee and is the highest evidence of title; it passes the legal title, 
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the register's final certificate is evidence of the equitable title to 
the land therein described, so it is well settled that after title to 
any portion of the public domain has passed out of the United 
States in such manner as to invest the citizen or homesteader with 
the legal or equitable title, it becomes at once subject to taxation. 
37 Cyc. pages 867, 868, citing cases. 

These views are sustained by numerous authorities. 
In the case of Wisconsin R. R. Co. vs. Price County, 133 U. S. 

496, 505, the Supreme Court said: 
"Usually the possession of the legal title by the 

government determines both the fact and the right of 
ownership. There is, however, an exception to this 
doctrine with respect to the public domain, which is 
as well settled as the doctrine itself, and that is, that 
where Congress has prescribed the conditions upon 
which portions of that domain may be alienated, and 
provided that upon the performance of the conditions 
a patent of the United States shall issue to the donee 
or purchaser, and all such conditions are complied 
with, the land alienated being distinctly defined, it 
only remains for the government to issue its patent, 
and until such issue holding the legal title in trust for 
him, who in the meantime is not excluded from the 
use of the property—in other words, when the gov-
ernment has ceased to hold any such right or interest 
in the property as to justify it in withholding a 
patent from the donee or purchaser, and it does not 
exclude him from the use of the property—then the 
donee or purchaser will be treated as the beneficial 
owner to the land, and the same be held subject to 
taxation as his property. This exception to the general 
doctrine is founded upon the principle that he who 
has the right to property and is not excluded from its 
enjoyment, shall not be permitted to use the legal 
title of the government to avoid his just share of 
taxation." 

Mr. Justice Brewer, in delivering the opinion of the Supreme 
Court, in the case of Hussman vs. Durham, 165 U. S. 144, 147, said : 

"While it is undoubtedly true that when the full 
equitable title has passed from the government, even 
prior to the issue of a patent conveying the legal title, 
the land is subject to state taxation, Carroll vs. Safford, 

3 How. 441; Witherspoon vs. Duncan, 4 Wall. 
210; yet until such equitable title has passed and 
while the land is still subject to the control of the 
government it is beyond the reach of the state's power 
to tax. Railway Co. vs. McShane, 22 Wall. 444; 
Tucker vs. Ferguson, 22 Wall. 527, 572; Colo. Co. vs. 
Commissioners, 95 U. S. 259." 
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In the ease of Bothwell vs. Bingham County, 237 U. S. 642, 
647, the Supreme Court held: 

"As this court frequently has said when the pro-
ceedings for the acquisition of title have reached the 
point where nothing remains to be done by the entry-
man, and the government no longer has any beneficial 
interest in the land, and does not exclude the entry-
man from the use of it, he is regarded as the beneficial 
owner, and the land as subject to taxation, even 
though the duty of passing the legal title to him has 
not been discharged—the principle underlying this 
rule being that one who has acquired the beneficial 
ownership of the land, and is not excluded from its 
enjoyment, cannot be permitted to use the fact that 
the naked legal title remains in the government to 
avoid his just share of state taxation." Citing: 

Carroll vs. Safford, 3. How. 441; 
Witherspoon vs. Duncan, 4 Wall. 210; 
Wis. Railroad Co. vs. Price County, 133 U. S. 

496-505; 
Winona & St. Peter Land Co. vs. Minn., 159 

U. S. 526, 530; 
Hussman vs. Durham, 165 U. S. 144; 
Sargent vs. Herrick, 221 U. S. 404, 406. 

In Stearns vs. Minn., 179 U. S. 223, 251, it was held: 
" In the ordinary administration of the affairs 

of the land department, whenever full payment has 
been made to the United States, and the full equitable 
title has passed to an individual purchaser or home-
steader, the mere delay in furnishing to such pur-
chaser or homesteader the legal evidence of his title 
does not relieve the land from state taxation. Carroll 
vs. Safford, 3 How. 441; Witherspoon vs. Duncan, 4 
Wall. 210; Wis. R. R. Co. vs. Price Co., 133 U. S. 496; 
Northern Pac. R. R. Co. vs. Patterson, 154 U. S. 
130." 

Some of the Colorado cases bearing upon this question are as 
follows: 

In the case of Omaha & Grant S. & R. Co. vs. Tabor, 13 Colo. 
41, 52, Mr. Commissioner Reed, in an opinion approved by the 
court, said: 

"The patent does not invest the purchaser with 
any additional property in the land. It only gives 
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him a better legal evidence of the title which he has 
acquired by the certificate. * * * The final cer-
tificate obtained on the payment of the money is as 
binding on the government as the patent. * * * 
When the patent issues it relates back to the entry." 

In Schoolfield vs. Houle, 13 Colo. 394, 397, it was held: 

"Under the Homestead Act no person by filing 
upon a piece of land acquires any ownership in the 
same. He obtains an inchoate title which is only 
completed when he has resided upon the land the 
period of time mentioned in the statute, and proved 
his right to the title, and paid for the same." 

In Mercantile Co. vs. Davis, 18 Colo. 93, 96, Mr. Chief Justice 
Hayt quoted with approval the foregoing views expressed by Mr. 
Commissioner Reed in Omaha & Grant S. & B. Co. vs. Tabor, supra, 
and added: 

" I t has frequently been held that the final certifi-
cate is as binding upon the government as the patent, 
and that when the patent issues it relates back to the 
entry. Not only should the patent be treated as mere 
evidence of title, but it is the settled doctrine of the 
courts that its issuance is purely a ministerial act. 
Blatchley vs. Coles, 6 Colo. 350; Poire vs. Wells, 6 
Colo. 406; Steele vs. Smelting Co., 106 U. S. 447; 

Heydenfeldt vs. Daney Gold Co., 96 U. S. 634." 

From the foregoing authorities it appears that it is the policy 
of the courts, both national and state, to declare the title in the 
claimant from the time that he receives the final certificate; that 
thereafter he is regarded as the equitable owner of the land, and 
that the land is then subject to taxation. 

Referring to the certificate of the Register of the U. S. Land 
Office, Section 2494, Revised Statutes of Colorado, 1908, p. 707, 
contains the following provision : 

"The certificate of any such register of the entry 
or purchase of any tract of land within his district 
shall be deemed and taken to be evidence of title in 
the party who made such entry or purchase, or his 
heirs and assigns." * * * 

Prior to July 1, 1908, a receiver's final receipt was not issued 
until the entryman had made his final proofs and complied with 
the requirements of the law, and when issued it was evidence of 
ownership and equitable title in the homesteader or claimant, and 
thereafter was the basis for taxation, but on July 1, 1908, the regu-
lations and practice of the land department with respect thereto 
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were changed and subsequent to that date, the receiver's receipt 
has no such effect, but is merely evidence of the amount of money 
paid to the receiver, and it is now the final certificate of the Regis-
ter of the U. S. Land Office which governs and determines the 
ownership of land therein described and which must be taken as 
the basis for taxation. Since July 1, 1908, a new form of receipt 
is required and has been in use according to instructions of the 
U. S. General Land Office by which circular of instructions it is 
held that: 

"The issue of a receipt by a receiver of public 
moneys does not mean that the application, entry, 
proof, etc., in connection with which it is issued, is 
allowed or approved, or will be allowed or approved. 
It merely means that he has received the money and 
that it is in his custody or control until it is applied 
or returned." Vol. 37, Land Decisions, p. 51, para-
graph 27. 

The official records of the local U. S. Land Office will show the 
names of persons in your county to whom final certificates have 
been issued, and you can obtain therefrom a list of the same, and 
thus ascertain what property is legally assessable when no patent 
has been issued. 

In conclusion, and in accordance with the authorities herein 
mentioned, I beg to advise you that land is legally assessable, not 
upon a receiver's receipt merely, but upon the final certificate of 
the Register of the U. S. Land Office, showing that the claimant 
has complied with the requirements of the law and is entitled to a 
patent. This certificate is evidence of ownership in the holder 
thereof and the land therein described is subject to taxation. 

58. ELECTIONS 

A. J. Roush, Mayor, La Veta, Colo., April 9, 1919. 
Where two candidates for mayor received the same number of 

votes, it is the duty of the canvassing board to decide the election 
by lot, regardless of the opposition of one candidate to that method 
of procedure. The proper course to pursue, if the canvassing board 
has adjourned, is for said board to reconvene at once and decide 
the election by lot, after having first given the candidates reasonable 
notice of the proposed action. 

59. RECALL 

Oliver H. Shoup, Governor of Colorado, April 11, 1919. 
Provisions of our Recall Law are not applicable to school dis-

trict directors. 
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60. APPROPRIATIONS 
Right of Governor to veto an item of an appropriation bill or any part 

thereof. 

Oliver H. Shoup, Governor of Colorado, April 14, 1919. 
I have your written request of the 10th inst. for an opinion 

as to whether or not you have the "legal authority to veto a part 
of an appropriation made to one individual as a relief measure." 

The constitutional provision relating to bills in general is as 
follows: 

"Every bill passed by the General Assembly 
shall, before it becomes a law, be presented to the 
Governor. If he approve, he shall sign it, and there-
upon it shall become a law; but if he do not approve, 
he shall return it with his objections to the house in 
which it originated," etc. * * * 

Colorado Constitution, Article IV, Section 11. 
However, Section 12, Article IV of the Constitution contains 

this provision: 
"The Governor shall have power to disapprove 

of any item or items of any bill making appropria-
tions of money, embracing distinct items, and the 
part or parts of the bill approved shall be law, and 
the item or items disapproved shall be void, unless 
enacted in the manner following: 

" I f the General Assembly be in session, he shall 
transmit to the house in which the bill originated a 
copy of the item or items thereof disapproved, to-
gether with his objections thereto, and the items 
objected to shall be separately reconsidered, and each 
item shall then take the same course as is prescribed 
for the passage of bills over the executive veto." 

The last mentioned section was referred to in In re Appro-
priations, 13 Colo. 327, wherein the Supreme Court said: 

"Section 12, Article IV, is also specially appli-
cable to general appropriation bills. The Governor 
is thereby empowered to disapprove of any item or 
items contained in such appropriations, and to ap-
prove the residue of the bill. This shows a clear 
purpose to invest the executive with discretion to 
save such appropriations as are necessary to defray 
the expenses of the government, without the danger 
of encumbering or defeating them by excessive or 
improvident expenditures." 

Thus, in a general appropriation bill, consisting of different 
items and various objects, the veto may be applied to any sepa-
rate and distinct item of appropriation, without the disapproval 
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of the entire bill. This could be done also in a special appropria-
tion bill embracing distinct items capable of being separated from 
the other items. No new law would be thereby created and the 
residue of the bill would be capable of enforcement according 
to the intention of the Legislature. It will be observed that such 
power of veto is confined to bills "embracing distinct items." 

The executive has the authority to veto the whole of a bill 
making an appropriation. It is also clear that he may approve 
any item or items of the bill, and disapprove other items con-
tained therein, but we find no express authority to approve or 
disapprove a part of an item, or to reduce an individual appro-
priation bill containing but one item, and where the single sub-
ject is a unit which admits of approval or disapproval as a whole. 

We have no decision of our Supreme Court upon this pre-
cise question to enlighten and guide us. There are very few 
cases to be found elsewhere on this particular point. There are 
three cases, however, to which I shall call attention. 

In the ease of Com. vs. Barnett, 199 Pa. St. 882, it appears 
that an appropriation was made by the General Assembly of 
Pennsylvania, of eleven million dollars for the public schools. 
The Governor approved said appropriation to the amount of ten 
million dollars, and disapproved as to one million dollars. His 
authority so to do was upheld by the Supreme Court, but by 
a divided court. 

The General Assembly of Mississippi made an appropria-
tion of certain sums for the support and maintenance of the 
Industrial Institute and College, to be paid under certain condi-
tions. The Governor approved part of this bill and disapproved 
other parts thereof. His action was held invalid in the case of 
State vs. Holder, 76 Miss. 158, but by a divided court. The ma-
jority opinion held: 

"The bill in question is an entire thing, insep-
arable in its provisions and to be approved or disap-
proved as such." 

In 1889 the General Assembly of New York appropriated 
$372,125 for continuing work upon the Capitol. The bill appro-
priated a gross sum and then apportioned the same to the differ-
ent objects specified. The question arose as to the power of the 
Governor to object to one or more items of the bill, while ap-
proving others. The Attorney General of the State in an opinion 
rendered to the Governor held that the bill related to but one 
particular subject and one gross amount and did not "contain 
several items of appropriation of money," and that any material 
reduction of the gross amount appropriated by the bill by the 
executive would render the same nugatory, because it would nec-
essarily destroy the entire system or plan by which the bill was 
intended to be made operative. 

See Assembly Documents of New York, Vol. 14, 1890, p. 289, 
for opinion of Attorney General. 
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Many of the state constitutions contain similar provisions 
to ours, and they seem to indicate that the power of the Gov-
ernor is limited to striking out "an item." It is said in a note 
to the case of Com. vs. Barnett, 55 L. R. A. 885, that the reason 
why so little litigation has arisen where the Governor has cut 
clown a part of an item on the theory that "the greater always 
contains the less," may be because the beneficiaries under an 
appropriation, act on the maxim that " a half loaf is better than 
none" and accept a scaled appropriation rather than risk 
losing all. 

In the exercise of the veto power, the executive should act 
clearly within the constitutional provisions. In People vs. Board 
of Aldermen, 20 N. Y. Supp. 53, the court, in referring to the 
veto power, said: 

"The right of its exercise by an executive must 
always be supported by plain and undoubted au-
thority." 

Inasmuch as there is grave doubt as to the power of the 
executive to veto a part of an appropriation bill containing a 
single item, I suggest that it would be safer either to approve 
or disapprove the measure in its entirety, unless you should 
permit the same to become a law without your signature or dis-
approval. 

61. COUNTY FUNDS 
Jessie Hayden, County Treasurer, Pagosa Springs, Colo., April 

15, 1919. 
The County Treasurer who is the official custodian of the 

funds of the county has the exclusive right to designate the bank 
in which the public funds of the county coming into his hands 
should be deposited. 

62. STATE ENGINEER 
Mr. Cogswell should be recognized as Division Engineer for Div. No. 1 

and Mr. Beach for Division Engineer for Div. No. 2. 

A. J. McCune, State Engineer, April 15, 1919. 
In your letter of the 10th ult. you ask the opinion of this 

department relative to the question as to who were entitled to 
be recognized by your department as Division Engineers for the 
first and second divisions. 

The effect of the recent Supreme Court decision in the case 
of People ex rel. Beach v. Chew, No. 9161, in the Supreme Court, 
in which petition for rehearing was denied on the 7th inst., is 
that Mr. Beach was, on July 24, 1916, lawfully appointed Divi-
sion Engineer for Division No. 2, for an indefinite period, under 
the Civil Service Law of 1915, then in force. 
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It appears that Mr. Beach duly qualified for the office and 
demanded its possession from Mr. Chew, the prior incumbent, 
who refused to surrender the office, with the result that Mr. 
Beach was required to establish his title in the courts. The liti-
gation, as above indicated, was still pending and undetermined, 
and Mr. Chew was in possession of the office on December 31st, 
1918, when the Civil Service Constitutional Amendment, adopted 
at the last November election, became effective. The amendment 
provides that 

"Al l persons holding positions in the classified 
service as herein defined when this section takes ef-
fect shall retain their positions until removed under 
provisions of the laws enacted in pursuance hereof." 

Mr. Beach was never removed from office after his said ap-
pointment, and although he was excluded from the actual pos-
session of the office by the wrongful conduct of Mr. Chew, it is 
our opinion that he was in a legal sense holding the office at the 
time the amendment took effect. It follows that Mr. Beach is 
the de jure incumbent of the office and is entitled to be recog-
nized as such, and that no further salary vouchers should be cer-
tified in behalf of Mr. Chew. 

With reference to Division No. 1, a similar situation exists. 
It appears that Mr. Fillmore Cogswell, the prior incumbent, was 
appointed as division engineer for a four-year term, on May 5, 
1911; that on July 26, 1916, he was reappointed for an indefinite 
period, pursuant to said Civil Service Act of 1915, and was, under 
said appointment, holding the office and performing its duties 
when the recent amendment went into effect, and has so con-
tinued to the present time. 

It appears also that on July 22, 1915, A. F. Hewitt was ap-
pointed to the office for the term of four years; but this appoint-
ment was made in disregard of the Civil Service Act of 1915, 
which was then in force, and under the decision above cited was 
doubtless void. 

We are, therefore, clearly of the opinion that Mr. Cogswell 
is entitled to be recognized as Division Engineer for Division 
No. 1. 

63. AUTHOR'S MANUSCRIPT—THESIS 
Victor C. Alderson, Pres. School of Mines, Golden, Colo., April 

16, 1919. 
The author of a thesis has the exclusive property right 

thereto, but such right may be abandoned by the publication 
thereof. When a literary work is exhibited for a particular 
purpose to a limited number of persons, it will not be construed 
as a general gift. The author retains his right in the manuscript 
until he relinquishes it by contract or some equivocal act indi-
cating an intent to dedicate it to the public. 
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64. COUNTY COMMISSIONERS' COMPENSATION 
J. W. Mullahey, County Judge, Kiowa, Colo., April 16, 1919. 

The Act of 1917, Ch. 50, allows county commissioners of the 
ninth class counties a per diem and mileage in attending board 
meetings. No such provision is made for counties of other 
classes. Elbert County being a county of the seventh class, the 
commissioners thereof are not entitled to mileage or expenses in 
attending board meetings. 

65. COUNTY JUDGES 
County Judge need not account for fees earned by him when serving in 

another county. 

Elbert Greenman, Boulder, Colo., April 17, 1919. 
Your letter of the 4th inst., addressed to the Auditor of 

State, was referred to this office for consideration. You direct 
attention to the fact that the County Judge of your county does 
not account to the Board of County Commissioners for the per 
diems paid him as a visiting judge by the City and County of 
Denver, under S. L. 1909, chapter 154, and state that you are 
inclined to think that such per diem should be accounted for as 
are other earnings payable to county judges. 

The decision in the Sheldon case (59 Colo. 503), to which you 
direct attention, is based almost, if not quite, entirely upon the 
construction of Sees. 8 and 15 of Article XIV of the State Con-
stitution. Those sections relate only to county officers, and in 
Dixon vs. People, 53 Colo. 527, it was held that the County 
Judge is not a county officer. 

The statute authorizing the payment of a per diem to the 
judge called to assist in another county, was approved March 
26, 1909 (S. L. 1909, Ch. 154, p. 332). At the same session the 
former statute fixing the salaries of county judges was amended. 
The amendatory act provides certain fixed annual salaries for 
county judges, according to the classification of the respective 
counties, "as their only compensation for their services." This 
act was filed in the office of the Secretary of State on May 5, 1909, 
and was not signed or disapproved by the Governor (S. L. 1909, Ch. 
201, p. 488). The Act of 1913 (S. L. 1913, Ch. 65, p. 225) con-
tains language identical with that above quoted. 

It seems to me that the real question is whether or not either 
of these salary acts repealed the visiting judge statute, above 
mentioned. Neither of the two later statutes expressly repeals 
said Chapter 154. If there is any repeal it is by implication 
only. The rule is, of course, elementary that repeals by implica-
tion are not favored. And the presumption is strong against an 
implied repeal of an earlier act passed at the same session (26 
Am. and Eng. Enc. Law, p. 736). Our Supreme Court approved 
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the doctrine that there is no repeal by implication except in 
cases of irreconcilable repugnancy between the statutes involved. 
Harrington vs. Harrington, 50 Colo. 154, 158. Construing these 
statutes together, I believe a reasonable conclusion is that it was 
intended that the visiting judge should receive the per diem 
allowed by the statute in addition to his salary, although the 
question is by no means free from doubt. 

66. FEES AND SALARIES 
E. A. Jackson, County Clerk and Recorder, 

Colorado Springs, Colo., April 21, 1919. 
The Clerk and Recorder of El Paso County is not during his 

present term entitled to the benefits of the increased salary pro-
vided by Senate Bill No. 221, S. L. 1919, Ch. 109. 

67. SCHOOLS 
Walter E. Dalby, County Superintendent of Schools, Ordway, 

Colo., April 21, 1919. 
Under the provisions of Sec. 143, Ann. School Laws, 1919, 

S. L. 1917, Ch. 130, p. 442, a portion of the territory of a joint 
school district belonging to two counties, cannot be detached and 
joined to another school district in the same county, without the 
consent of the county superintendents of the respective counties, 
but a new and separate district can be created from the detached 
territory without such consent. 

68. SOLDIERS' AND SAILORS' LOAN FUND 

Any citizen of Colorado who has served in the military or naval forces 
of the United States during the period mentioned in the Act and 
who has been honorably discharged is entitled to the benefits 
of the Act providing for a State Educational Loan Fund. (Ch. 
23, S. L. 1919.) 

Oliver H. Shoup, Governor of Colorado, April 22, 1919. 
In reply to your communication of the 19th inst., requesting 

an opinion as to whether "Senate Bill No. 216 will allow the 
board (therein provided) to advance assistance to soldiers and 
sailors other than those who served abroad," I beg to submit 
the following: 

The question presented involves a construction of the statute. 
The primary rule of construction is to ascertain and give effect 
to the intent. First of all, this must, if possible, be determined 
from the words and language employed. A statute is to be con-
strued with reference to its manifest object, and if the language 
used is susceptible of two constructions, one which will carry 
out, and the other which will defeat, such manifest object, it 
should receive the former construction. 
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The purpose of the act under consideration, as expressed in 
the title thereof, is to "create and establish a Colorado State 
Educational Loan Fund for honorably discharged soldiers and 
sailors." According to Sec. 1, said fund is created 

"to assist in the vocational or other educational 
training of returning and honorably discharged sol-
diers and sailors who shall have been in the military 
service of the United States during the years 1917 
and 1918, or either of them." 

Section 3 sets forth the persons who are entitled to benefits 
of said fund, as follows: 

"Any citizen of Colorado, who has served in the 
army or navy forces of the United States Govern-
ment in any capacity during the period of the war 
between the United States of America and the Ger-
man Empire, may make application to a board com-
posed of the Governor, State Treasurer and the 
State Superintendent of Public Instruction, who 
shall together be known as the State Educational 
Loan Board, for a loan in an amount not exceeding 
$200 in any one case; to be used strictly for the 
expenses of vocational or other education and train-
ing of such applicant in any school or educational in-
stitution of the State of Colorado. * * * " 

It is true that Section 1 refers to "returning and honorably 
discharged soldiers and sailors." As I view it, this does not 
mean returning from overseas or from service abroad, but was 
intended to apply to a soldier or sailor returning to his home 
from military or naval service. To hold otherwise would be 
inconsistent with Section 3 and also the title of the act, and it is 
a familiar rule of construction that the whole of an act should 
be harmonized, if possible, and that no interpretation should be 
given to it which would lead to inconsistency, or result in injus-
tice. 

The laudable purposes of the act are apparent, and the estab-
lishment of the fund therein provided is a well deserved recog-
nition of the splendid services of our Colorado soldiers and sail-
ors, not only across the seas, but within our own borders. It is 
nowhere expressly stated that the act is intended to include only 
soldiers and sailors who were engaged in foreign service, nor do 
I think such purpose can be reasonably implied. 

As I construe this measure, any citizen of Colorado who has 
served in the military or naval forces of the United States, in 
any capacity or in any place, during the period mentioned in 
said act, and who has been honorably discharged from such 
service, comes within the provisions of said law and is entitled 
to the benefits thereof, provided he shall possess the prescribed 
qualifications as to personal fitness, character, etc. 
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Upon consideration of the express terms of said act, its gen-
eral tenor and spirit, the reasons therefor and the obvious inten-
tions of the lawmakers, I beg to advise you that in my opinion 
the board may allow assistance to soldiers and sailors other than 
those who have served abroad. 

69. SECRETARY OF SENATE COMPENSATION 
Arthur M. Stong, Auditor of State, April 23, 1919. 

It is the province of the Auditor of State to decline to issue 
warrants in favor of the Secretary of the Senate drawn on an 
appropriation provided for in Sec. 39, House Bill No. 533 (S. L. 
1919, p. 203), if the services performed by the Secretary of the 
Senate in the compilation of the Senate and House Journals were 
part of his duties as Secretary of the Senate. 

70. BLIND BENEFIT 
Arthur M. Stong, Pres. Blind Benefit Commission, April 25, 1919. 

Foreigners who have fully complied with the residential 
requirements of the Act for the Relief of the Adult Blind (S. L. 
1919, p. 310), come within the provisions of the Act, and are 
entitled to the benefits thereof. 

71. TOWNS AND CITIES 
George Blickhahn, City Attorney, Walsenburg, Colo., April 25, 

1919. 
The Town of Walsenburg did not ipso facto become a city 

of the second class in 1913 when the population exceeded 2,000 
inhabitants, but remained a town until its organization as a city 
was perfected by the necessary legal steps. 

The town election held in April, 1918, was, therefore, valid, 
and the three trustees then electd for a term of two years, are 
entitled to become aldermen of the new city, which was organized 
in 1919, and hold office until April, 1920. 

72. COUNTY COMMISSIONERS 
Isaac Pelton, Akron, Colo., April 29, 1919. 

The Board of County Commissioners has the sole power and 
authority with reference to disbursement of public moneys of 
their respective counties and may invest a reasonable portion of 
the county funds in the purchase of Liberty Bonds. 

73. TAXATION 
The Colorado Tax Commission, Denver, Colo., April 30, 1919. 

The City and County of Denver will not be liable for the 
payment of any tax for 1919 or subsequent years, upon the prop-
erty comprising the Municipal Water Plant, although portions 
of such plant lie outside the city and county. 
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74. STATUTES 
Section 10, Ch. 109, S. L. 1919, providing that fees be paid to the 

County Treasurer, applies to present county officers. 

H. G. Trapp, County, Clerk, Del Norte, Colo., May 3, 1919. 
Yours of the 26th ult. stating that our letter to you of the 

22nd ult. failed to answer your inquiry, and stating further that 
you wish to know whether or not Section 10 of Senate Bill No. 
221 becomes operative during the term of the present officers, 
is at hand. 

In reply we advise you that in our opinion said section does 
become operative during the term of the present county officers, 
except that the officers whose salaries are paid solely out of the 
fees and emoluments of their offices are not required to pay over 
the fees to the County Treasurer until they equal the annual 
salary of the officer, although such officers would be required to 
file the itemized monthly statement as required by Section 10. 

75. OFFICERS 
M. D. Bowen, Secretary State Civil Service Commission, 

May 3, 1919. 
The short appropriation bill allowed the Secretary of the State 

Auditing Board the sum of $600 for the first four months of the 
fiscal year 1919. The long appropriation bill allowed him the 
sum of $2,400 per annum during the fiscal years 1919 and 1920, 
less the amount paid by the short appropriation bill. Sec. 28, 
Art. V of the State Constitution inhibits the payment of $200 
per month instead of $150 per month for the first four months 
of the fiscal year 1919. 

76. TOWNS AND CITIES 
Edgar B. Cronkhite, Town Clerk, Fruita, Colo., May 3, 1919. 

Where the town trustees of Fruita, Colo., failed to pass an 
appropriation bill in the last quarter of the fiscal year 1917-1918 
for the fiscal year 1919-1920, it is advisable to secure the sanc-
tion of a majority of the legal voters of the town to the propo-
sition of making an annual appropriation in the new fiscal year, 
before said appropriation is made. 

77. DEPARTMENT OF SAFETY 
Oliver H. Shoup, Governor of Colorado, May 5, 1919. 

The short appropriation bill passed March 19, 1919, will not 
become a law until ninety days from and after its passage; there-
fore, the sum of $30,000 awarded the Department of Safety in 
said bill is not now available. 
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If, on July 15, 1919, there should be on hand a balance re-
maining from the long appropriation, it should go back to the 
general fund as unappropriated money of the state. 

When the companies organized under the law are disbanded, 
they cease to exist, and are therefore no longer subject to the 
call of the Governor. There may be some question as to the 
exact status of the Department of Safety after July 15, 1919, 
but, in any event, it is evident that no funds will be available 
for the expenses thereof later than July 15, 1919. 

78. CIVIL SERVICE 

Right of Chief and Deputy Inspector of Coal Mines to increased salary 
during term of office. These offices subject to Civil Service 
amendment. 

Arthur M. Stong, Auditor of State, May 5, 1919. 
In your letter of the 24th ult. you ask the opinion of this 

department as to the proper course for you to pursue with refer-
ence to the payment of the salaries of various officers and em-
ployees of the state, in view of the recent legislation affecting 
such salaries. 

Your inquiry includes the State Coal Mine Inspection De-
partment, and this opinion will have reference only to that de-
partment. 

This department was established by Chapter 56, S. L. 1913. 
Section 3 of the act provides for the appointment of a chief 
inspector of coal mines and five deputy inspectors. This section 
was amended by Section 1 of Senate Bill No. 360, approved and 
effective April 9, 1919, so as to provide for the appointment of 
six instead of five deputy inspectors. 

Section 12 of the original act provides that the deputy in-
spectors shall hold office for a term of four years, except where 
appointments are made for an unexpired term. Section 29 of 
the same act provided that these deputies should receive an 
annual salary of $2,000. This section was amended by Section 
2, Chapter 4, S. L. 1917, which increased the annual salary to 
$2,700. The amended section was again amended by Section 7 
of said Senate Bill No. 360, by fixing the annual salary at $3,000 
for the inspectors in office December 31, 1918, and providing 
that those appointed after January 1, 1919, should receive $2,500 
for the first year of service, with an additional $100 for each 
continuous year of service until a maximum salary of $3,000 
is reached. 

Section 21 of the original act provided that the Chief Inspec-
tor should be appointed for term of four years, with an annual 
salary of $3,000. This section was amended by Section 1 of the 
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Act of 1917, which increased the annual salary to $4,000. By 
Section 3 of the Act of 1919, above mentioned, this amended 
section was again amended by increasing the annual salary to 
$4,400. 

By Section 24 of the original act, the Chief Inspector is au-
thorized to employ a chief clerk at an annual salary of $1,500, 
and an assistant clerk at an annual salary of $1,200. This sec-
tion was amended by Section 4 of the Act of 1919, which fixed 
the annual salary of the chief clerk at $1,800 and that of the 
assistant clerk at $1,500. 

The question is, whether or not the above officers and em-
ployees are entitled to the increased salary provided by the 
Act of 1919, and if so, from what date. 

We believe that the clerks above mentioned are entitled to 
the increase from and after the date the new law went into 
effect, viz., April 9, 1919. 

The chief and deputy inspectors, however, are officers, rather 
than employees, of the state; and as to them a more difficult 
question is presented. All these inspectors were appointed for 
the definite term of four years. 

Section 30, Article V, of the State Constitution, provides 
that 

"Except as otherwise provided in this Consti-
tution. no law shall extend the term of any public 
officer, or increase or diminish his salary or emolu-
ments after his election or appointment." 

The Civil Service Constitutional Amendment, effective De-
cember 31, 1918, provides that 

"All persons holding positions in the classified 
service as herein defined when this section takes ef-
fect shall retain their positions until removed under 
the provisions of the laws enacted in pursuance 
hereof." 

These inspectors are undoubtedly within the classified serv-
ice as defined in the amendment, and, since they were holding 
their positions when the amendment took effect, it follows that 
they are entitled to retain their positions until removed in ac-
cordance with the amendment. In other words, their definite 
term of office has been abolished and an indefinite tenure sub-
stituted as a result of the amendment. 

A vital question raised by this situation is, whether a public 
officer appointed for a definite term before the amendment took 
effect, and whose definite term of office has been abolished by 
the amendment, may, despite said Section 30, Article V, by virtue 
of a statute, receive an increase in salary during the period for 
which he was originally appointed. 
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It may be that the courts will hold that the officers in ques-
tion may lawfully receive this increase in salary from the date 
the new statute became effective, regardless of the fact that they 
were appointed for a definite term of office; but, pending a judi-
cial determination of the matter, I am compelled to advise you 
that the safe and proper course for you to pursue is to audit 
vouchers and draw warrants for the salaries as fixed by law at 
the time the appointments of these inspectors were made. 

79. OFFICERS 

Archie L. Maine, Clerk of District Court, 
Walden, Colo., May 7, 1919. 

Sec. 30, Art. V, of the State Constitution does not apply to 
clerks of the district courts, since Sec. 19, Art. VI provides that 
they shall hold office "during the pleasure of the judge." They 
are, therefore, entitled to receive the salary provided by the new 
law from the time it went into effect. 

80. SCHOOLS 

Charlie P. Cochran, County Supt. of Schools, 
Fort Morgan, Colo., May 8, 1919. 

The fact that ballot boxes remained open one hour after the 
time specified in the election notices in a school district election is 
not such a violation of the provisions of Sec. 153, Ann. School Laws 
1917, S. L. 1911, Ch. 207, p. 588, as would render the election void. 

Voters who resided in School District No. 2, Morgan County, 
until March 1, 1919, and then moved to Washington County in 
School District No. 10-Jt., composed of parts of Washington and 
Morgan counties, were not entitled to vote at the annual school 
election held May 5, 1919, in School District No. 10-Jt., said voters 
not having resided in Washington County for a period of ninety 
days preceding the election. 

81. OFFICERS 

George A. Pughe, County Attorney, Craig, Colo., May 8, 1919. 

The salary of the Sheriff of Moffat County, elected prior to 
the enactment of Ch. 109, S. L. 1919, must for the balance of his 
term continue to be paid out of the fees and emoluments of the 
office. Ch. 92, S. L. 1919, providing for the payment of premiums 
on official bonds, makes no provision for reimbursement on account 
of premiums paid before it became effective. 
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82. SCHOOLS 
W. R. West, Principal High School, Simla, Colo., May 8, 1919. 

Senate Bill No. 218, passed by the Twenty-second General 
Assembly and approved March 31, 1919 (S. L. 1919, p. 601), limits 
the amount of the bonded indebtedness of a school district of the 
third class to three and one-half per centum of the assessed valua-
tion of the property in such district " f o r the year next preceding 
the date of said bonds." 

83. ELECTIONS 
F. B. Webster, San Luis, Colo., May 9, 1919. 

The voters at a school election have the right to vote for a 
person whose name does not appear upon the official ballot and who 
has filed no notice of his intention of being a candidate. If such 
person receives a majority of the votes cast, he is entitled to the 
certificate of election. 

84. MOTOR VEHICLES 

County Clerk cannot charge fee of twenty-five cents for administering 
oath to applicant for registration license for motor vehicle. (Ch. 
161, S. L. 1919.) 

Arthur M. Stong, Auditor of State, May 15, 1919. 
Upon the suggestion of the Public Examiner, you have re-

quested my opinion as to the following inquiry: 

"May an applicant for a motor vehicle license be 
required to pay a fee of twenty-five cents to a county 
clerk and recorder for administering the prescribed 
oath?" 

This question involves a construction of House Bill No. 471, 
passed by the last General Assembly. 

The provisions of said bill applicable to this matter are as 
follows: 

The Act requires an application, setting out certain facts, to 
be filed with the Secretary of State, or his authorized agent, which 
shall be verified under oath by a notary public, county clerk or 
other officer authorized by law to administer oaths (Section 2-a). 

Section 19 provides: 
"The County Clerk and Recorder in each county 

in the State of Colorado, except the City and County 
of Denver, is hereby designated as the authorized 
agent for the administration of the provisions of this 
Act in such county in accordance with such regula-
tions as may be provided for herein. * * * The 
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said county clerks and recorders so designated as the 
authorized agents of the Secretary of State, as herein 
provided, shall serve as such authorized agents under 
the provisions of this Act without additional remun-
eration or fees, except as otherwise provided herein." 

Section 26 provides: 

"The Secretary of State, the Deputy Secretary 
of State, the Motor Vehicle Supervisor herein pro-
vided for and the authorized agents of the Secretary 
of State are hereby empowered to administer oaths or 
affirmations in this Act provided for." 

The general law regulating the fees of a county clerk allows 
him to make a charge for taking affidavits and acknowledgments, 
but such charge is only authorized when the services by the clerk 
are performed in his capacity as clerk. 

From a consideration of said House Bill No. 471, it clearly 
appears that the duties imposed upon county clerks and recorders 
in connection with the registration and licensing of motor vehicles 
are duties required of them, not as county clerks and recorders, 
but as agents of the Secretary of State. Said duties are not such 
as, ordinarily, pertain to the office of county clerk and recorder. 
The Legislature could have designated any other suitable person 
to act as such agents and perform the duties prescribed by said 
statute. 

The authority of the County Clerk and Recorder to administer 
the oath required is expressly conferred upon him as the agent of 
the Secretary of State by Section 26, hereinbefore mentioned. 

The Secretary of State would not be authorized to charge and 
collect a fee for administering the oath, and it is apparent that 
the license fee paid by the applicant was intended to cover all 
charges, for it is expressly stated in Section 19 of said Act, that 
"county clerks and recorders shall serve as such authorized agents 
without additional remuneration or fees." 

I am, therefore, of the opinion that a county clerk and 
recorder, acting as such authorized agent, cannot charge and collect 
a fee of twenty-five cents in addition to the license fee required of 
an applicant, and that to do so would be illegal. 

85. MARRIAGES 

Colorado State Board of Health, Denver, Colo., May 15, 1919. 

Sec. 49, Ch. 127, S. L. 1905, relating to the report of marriages, 
births and deaths, and other information, is still in force. 
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86. OFFICERS 
James R. Noland, Secretary of State, May 15, 1919. 

The expiration of the term of Adjutant General Baldwin, and 
the appointment of his successor, would not operate to release the 
surety company on his official bond. 

87. HEALTH 
Arthur M. Stong, Auditor of State, May 15, 1919. 

The Department of Venereal Diseases created by House Bill 
No. 335 (S. L. 1919, p. 247), is a branch or subordinate department 
of the State Board of Health, and vouchers issued for payment of 
the expenses thereof should be approved by the President of the 
State Board of Health. 

88. PUBLIC EXAMINER COMPENSATION 
Arthur M. Stong, Auditor of State, May 19, 1919. 

Based upon the terms of the appropriation bill the Auditor of 
State is vested with a very large discretion in the matter of deter-
mining the salaries of both the examiners and assistant examiners, 
based on personal knowledge and observation of their qualification 
and efficiency, but such gradation of salary would be subject to 
the rules of the Civil Service Commission relative to standards of 
service adopted by such commission and should not be at variance 
with such rules. Removal or disciplining of employees is gov-
erned by the provisions of the Civil Service Amendment. 

89. CLERKS OF DISTRICT COURTS 
J. H. Dollison, Glenwood Springs, Colo., May 21, 1919. 

Sec. 30, Art. V, of the Constitution of Colorado, does not apply 
to officers having no fixed term, but serve only during the pleasure 
of the appointing power. The clerk of the District Court is such 
an officer and is entitled to the salary provided for in Senate Bill 
No. 221 (S. L. 1919, Ch. 109), approved and effective April 9, 1919. 
Note in Ann. Cases, 1913-a, p. 316, cited. 

90. CLERKS OF COUNTY COURTS 

Clerk of the County Court of Otero County is not entitled to increase 
of salary during his term. 

E. W. McDaniel, County Judge, La Junta, Colo., May 21, 1919. 
Your letter of the 29th inst., having reference to appointment 

and compensation of a clerk of your court, came duly to hand. 
In view of the decision in Henderson vs. County of Boulder, 

51 Colo., 364, it seems to me that the matter of appointment and 
salary of a clerk of your court must be governed by the law in 
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force when your term of office began. If this be true, the recent 
Salary and Classification Act is eliminated from consideration. 

By Ch. 55, S. L. 1913, your county was placed in the third 
class for salary purposes. But in the case of Anderson vs. Board 
of County Commissioners, No. 9212, our Supreme Court held this 
act to be invalid. A petition for rehearing has just been filed in 
that case, and, until the court passes upon the petition, doubt must 
exist as to whether Otero County was in the third class or in fourth 
class A (as fixed by Ch. 88, S. L. 1905) when your term of office 
began. 

Sec. 2, Ch. 65, S. L. 1913, allows not to exceed $1,500 for 
clerical "assistants" in third class counties, and $900 in fourth 
class A counties. 

The result is, as I view it, that during your present term of 
office the clerk of your court could lawfully be paid an annual sal-
ary of not to exceed $1,500, payable monthly "out of the fees and 
emoluments of the County Judge and Clerk of the County Court," 
if the Classification Act of 1913 be eventually upheld; otherwise, 
your clerk's annual salary could not exceed $900, "payable only 
out of the fees and emoluments of the office." 

You will understand, of course, that the opinions of this office 
upon questions of this kind are merely advisory, and while we are 
always glad to aid as much as possible, we suggest that you discuss 
this matter with your County Attorney. 

91. OFFICERS 

David P. Howard, County Attorney, Hot Sulphur Springs, Colo., 
May 21, 1919. 
Senate Bill No. 226, approved March 28, 1919 (S. L. 1919, 

Ch. 111) effected no present change in the salaries of district 
attorneys. Clerks of the District Court may be paid salaries 
provided by the law without regard to the time they were ap-
pointed, because they have no fixed term of office and serve 
only during the pleasure of the appointing power. Ann. Cases, 
1913-A, p. 316 (note) cited. 

92. STATUTES 

State Board of Health, May 24, 1919. 
Sec. 448, M. A. S. 1912, which requires an attending physi-

cian to file a certificate of birth, is constitutional. 

93. INTOXICATING LIQUOR 
L. M. Leaver, Aspen, Colo., May 24, 1919. 

A person who distills liquor in this state would be subject 
to prosecution for having liquor in his possession. 
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94. COUNTY COMMISSIONERS' EXPENSES 
J. G. Archuleta, County Clerk, Walsenberg, Colo., May 24, 1919. 

The allowance to county commissioners for actual traveling 
expenses provided for in Sec. 13 of S. B. 221 (S. L. 1919, p. 372) 
is not an increase of salary or emoluments within the meaning 
of Sec. 30, Art. V of the State Constitution, and is available to 
county commissioners elected before the enactment of the new 
act. Kirkwood vs. Soto, 87 Cal. 391; Scharrenbroch vs. Lewis & 
Clark Co., 33 Mont. 250. 

An appropriation must be made by a board of county com-
missioners before any of the expenses allowed by the new act 
could lawfully be paid, but if an appropriation was made for 
incidental or contingent expenses, these traveling expenses could 
lawfully be paid therefrom. 

95. MINES 
James Dalrymple, Chief Coal Mine Inspector, May 25, 1919. 

Under Section 17 of the Coal Mining Laws (S. L. 1913, Ch. 
56) the candidate for examination must have the age and expe-
rience designated before he is eligible for the examination itself. 
Candidates who did not possess the statutory qualifications when 
they were examined could not lawfully be certified afterward 
as a result of that examination. 

The office of Coal Mine Inspector is included in the classified 
civil service as defined by the constitutional amendment on the 
subject, and it is questionable whether any further appointment 
of inspectors could lawfully be made, except from the eligible 
lists furnished by the State Civil Service Commission. 

96. GRAIN INSPECTORS 
R. C. Johnson, Denver, Colo., May 25, 1919. 

Form of license to inspect and grade grain submitted. It is 
not necessary that the signature of the secretary or the seal of 
the exchange be attached to the license. The act creating grain 
inspectors (S. L. 1919, p. 420) was approved on April 4, 1919, 
and contained neither the emergency nor the safety clause. It 
cannot go into effect until ninety days after the adjournment of 
the legislative session, April 7, 1919. 

97. COUNTY OFFICERS 
Arthur M. Stong, Auditor of State, May 26, 1919. 

A county commissioner has no legal authority to retain 
money due the state to pay a county claim. If a county has a 
proper claim against the state, it should be presented, audited 
and paid in the regular way provided by statute. 
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98. FEES AND SALARIES 
L. R. Cummings, Akron, Colo., May 26, 1919. 

H. B. No. 430 (S. L. 1919, p. 371) approved April 9. 1919, 
which places "Washington County in the third class for fee pur-
poses, does not go into effect until ninety days from its approval. 
The reclassification of Washington County for fee purposes has 
no effect upon the fees chargeable under the Torrens Act, since 
fees under that act are fixed at definite amounts without refer-
ence to the classification of the county. 

Senate Bill No. 221, approved April 9, 1919 (S. L. 1919, p. 
372) places Washington County in class 3-B for salary purposes. 
The county officers of Washington County cannot during their 
present terms of office receive any increased salary provided by 
the Act of 1919. 

99. COUNTY OFFICERS' COMPENSATION 
Charles E. Howell, Springfield, Colo., May 26, 1919. 

County officers of Baca County elected prior to the enact-
ment of Senate Bill No. 221 (S. L. 1919, p. 372) are not entitled 
to the increased salaries provided therein. The fact that the 
classification of Baca County was changed and increased salaries 
provided for the county as reclassified does not affect the situa-
tion. Henderson vs. Boulder, 51 Colo. 364. 

100. COUNTY OFFICERS' COMPENSATION 
D. E. Heizer, Las Animas, Colo., May 26, 1919. 

County officers of Bent County elected prior to the enact-
ment of Senate Bill No. 221, are not entitled to the increased 
salaries provided therein. Under Section 12 of said bill (S. L. 
1919, p. 372) county commissioners are allowed only actual traveling 

expenses, and where a county commissioner uses his own 
automobile in the performance of county work the amount he 
could properly charge against the county would be the actual 
expense of running the car, which would include the value of 
the gasoline consumed, as well as such other items of expense 
as could be ascertained with a reasonable degree of certainty— 
the aggregate of such expense not to exceed the statutory max-
imum of ten cents per mile. 

101. COUNTY COMMISSIONERS 
Clem W. Collins, Denver, Colo., May 26, 1919. 

The salaries of county commissioners fixed by Ch. 86, S. L. 
1915, cover compensation formerly allowed by statute to the 
chairman of the board as Superintendent of the Poor; and such 
chairman is not entitled to additional compensation. 
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102. MOTOR VEHICLES 

Petroleum products used in propelling farm tractors not subject to tax 
of one cent per gallon. 

L. M. Sutton, Akron, Colo., May 27, 1919. 
I have your inquiry of recent date as to whether House Bill 

No. 406 (S. L. 1919, Ch. 168, p. 566) providing a tax on petroleum 
products used in propelling motor vehicles, applies to farm trac-
tion engines. 

Section 1 of said bill reads: 
" A tax of one cent (1c) is hereby levied and 

shall be collected upon each gallon of kerosene, gas-
oline and any fluid or substance which is a product 
of petroleum, whether manufactured in this state or 
not, offered for sale or used for consumption for 
power purposes in propelling motor vehicles." 

Is a farm tractor a motor vehicle within the meaning of 
this act? 

A farm tractor is a slow moving machine, not such as is 
adapted for use upon a street or roadway, and not used for 
transporting or conveying persons or merchandise. 

In its general meaning a "vehicle" is an instrument of 
conveyance in common use for transporting both persons and 
merchandise upon public ways. 

Registration laws applying to motor vehicles generally in-
clude all kinds of vehicles propelled by mechanical power, except 
traction engines and such motor vehicles as ran only upon rails 
or tracks. 

2 R. C. L., p. 1176, citing: 
People vs. Smith, 156 Mich. 173; 
16 Ann. Cases, 607; 
Note: 21 L. R. A. (N. S.) 41. 

In Michigan, by statute, the term "motor vehicle" is defined 
to mean "all vehicles propelled by power, other than muscular 
power, except traction engines and such motor vehicles as run 
only upon rails or tracks." (Public Acts of Michigan, 1905, No. 
196.) 

In Illinois the term "motor vehicle" is defined by statute 
to include automobiles and all other vehicles propelled otherwise 
than by muscular power, except motor bicycles, traction engines 
and road rollers, the cars of electric and steam railways, and 
other motor vehicles running only upon rails or tracks. (Laws 
of Ill. 1907, p. 510.) 
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Our present motor vehicle law does not require farm trac-
tion engines to be registered and licensed. House Bill No. 406 
excepts from its provisions farm tractors, as follows: 

"Motor vahicles shall include all vehicles pro-
pelled by any power other than muscular power, ex-
cepting, however, road rollers, traction engines used 
exclusively in drawing or propelling farm machin-
ery * * *" 

In Raymond vs. Cleveland, 42 Ohio St. 529, it is said: 
"When the meaning of a word or phrase in a 

statute is doubtful, but the meaning of the same 
word or phrase is clear where it is used elsewhere in 
the same act, or an act to which the provisions con-
taining the doubtful word or phrase have reference, 
the word or phrase in the obscure clause will be held 
to mean the same as in the instance where the mean-
ing is clear." 

To the same effect see: Toedteiner vs. Clackamas County, 
34 Ore., 71. 

Our statute defining motor vehicles makes it clear that 
farm tractors are not included therein. Farm tractors are not 
used upon the public highways, as are automobiles, motorcycles 
and vehicles of like character for the conveyance of persons and 
merchandise, but are of special value to the farmer in the pro-
duction of crops and they enable him to increase the general 
food supply of the country in times of peace and war. 

In view of the foregoing statutory definitions and the gen-
eral trend of authority, including our own statute upon the sub-
ject, I do not feel at liberty to depart therefrom in order to place 
additional burdens upon a class of our people engaged in an 
industry so important and necessary to the public welfare, when 
the Legislature has not expressed an intention so to do. 

I am therefore of the opinion that House Bill No. 406 does 
not include within its provisions "traction engines used exclu-
sively in drawing or propelling farm machinery." 

103. MENTAL DEFECTIVES 
Oliver H. Shoup, Governor of Colorado, May 28, 1919. 

It was the intention of the Legislature to establish by Ch. 
64, S. L. 1919, p. 267, at Grand Junction, Colo., an addition to 
the State Home and Training School for Mental Defectives, and 
to utilize the property of the former Indian School for such 
purpose; to provide for the equipment, improvement and repairs 
to the present buildings at Grand Junction. Also for the con-
struction of such additional buildings as may be necessary to 
make said property suitable for said home. 
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104. STATE SOLDIERS' AND SAILORS' HOME 

Arthur M. Stong, Auditor of State, May 28, 1919. 
Section 1 of Senate Bill No. 43 (S. L. 1919, p. 158) which ap-

propriates "the sum of one hundred dollars ($100,000.00)" is 
contradictory and ambiguous in that the amount appropriated 
as expressed in words is "one hundred dollars," while the amount 
expressed in figures and in parentheses is "($100,000.00)." 

An enrolled bill duly authenticated and on file with the 
proper custodian is prima facie evidence of what the law is, but 
not conclusive. In re Roberts, 5 Colo. 535, cited. The word 
"thousand" was inadvertently omitted after the word "hun-
dred." The intent of the Legislature as shown from the history 
of the enactment of the bill appearing from the official record 
was to appropriate the sum of one hundred thousand dollars, 
and it should be so construed. 

105. COURT REPORTERS 

C. A. Frederickson, Canon City, Colo., May 31, 1919. 

Senate Bill No. 221 (S. L. 1919, p. 372), passed by the Twen-
ty-second General Assembly, repealed that part of Sec. 1473, R. 
S. 1908, which empowers the judge of a court to determine the 
compensation which should be paid to the reporter out of the 
public funds. The effect of the new law is to require the ap-
proval of the Board of County Commissioners of the compensa-
tion of the reporters, which is payable out of the general county 
funds. Reporters designated or appointed by judges of the Dis-
trict Court are not county officers within the meaning of Sec. 10 of 
Senate Bill No. 221. 

106. APPROPRIATIONS 

State Board of Immigration, May 31, 1919. 
Indebtedness which had accrued prior to November 30, 1918, 

is not payable out of the general appropriation bill covering the 
fiscal years 1919 and 1920, but bona fide items of indebtedness 
are payable therefrom where the department carries a contin-
uing cash fund and no statement of the indebtedness was filed 
prior to November 30, 1918. 

107. SCHOOLS 

Margaret F. Wald, Kutch, Colo., June 2, 1919. 
School districts may purchase coal for schools in their dis-

tricts at wholesale and in carload lots without first securing a 
dealer's license. 
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108. ROADS 
Alex McCollum, Hugo, Colo., June 2, 1919. 

County Commissioners have no authority to delegate the 
expenditure of any road funds except in cases where road dis-
tricts are regularly organized and their officers qualified under 
Sec. 6504, Mills Ann. Stat., 1912. 

109. COUNTY OFFICERS' COMPENSATION 
R. L. West, County Sheriff, Kremmling, Colo., June 3, 1919. 

Sheriff of Grand County is not entitled during his present 
term of office, to the increased salary provided for in Senate 
Bill No. 221 (S. L. 1919, p. 372). 

110. STATE BOARD OF LAND COMMISSIONERS 
Arthur M. Stong, Auditor of State, June 4, 1919. 

The decision in the case of Murphy vs. Field, 181 Pac. 526, 
does not become final until after the lapse of fifteen days from 
the date it was rendered. As a matter of precaution you would 
be warranted in not paying any salary to Mr. Murphy in the 
interval. Salaries to the other members of the State Board of 
Land Commissioners and to the employees of the board, properly 
certified by the Civil Service Commission, may be paid. 

111. WORKMEN'S COMPENSATION 
Industrial Commission of Colorado, June 4, 1919. 

Telegraph and telephone companies are not common car-
riers engaged in interstate commerce therefore, such companies 
and their employees are subject to the provisions of the Work-
men's Compensation Act. 

112. BONDED INDEBTEDNESS 
B. M. Strawbridge, County Commissioner, Aspen, Colo., June 9, 

1919. 
Proceedings to issue and sell bonds for the purpose of fund-

ing a floating indebtedness of a county must be had under Sec. 
1369, R. S. 1908. 

113. OFFICERS 
P. B. Godsman, County Attorney, Burlington, Colo., June 9, 1919. 

Senate Bill No. 221 (S. L. 1919, p. 372) does not change the 
salaries allowed county officers of Kit Carson County, but changes 
the method of payment by making the same payable out of the 
general fund instead of from the fees collected, and may, there-
fore, be applied to officers elected or appointed before its enact-
ment, without becoming obnoxious to Sec. 30, Art. V of the 
State Constitution. 
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114. OFFICERS 
Where the reclassification of a county results in the reduction of fees 

and the salaries of officers are payable out of the fees, such 
officers are not obliged to charge the lower fees during their 
term of office. 

Chas. E. Howell, County Clerk and Recorder, 
Springfield, Colo., June 9, 1919. 

In your letter of the 4th inst. you ask our opinion as to what 
statute your county should operate under with reference to the col 
lection of fees. 

We direct your attention to the fact that Senate Bill 221, 
approved and in force April 9, 1919, deals with the matter of sal-
aries of county officers and has nothing to do with the fees charge-
able by them, except that Section 15 amends Section 2532, R. S. 
1908, with reference to certain specific fees therein mentioned. 

Chapter 82, S. L. 1913, places Baca County in the fifth class 
for fee purposes. House Bill 430, approved April 9, 1919, and 
effective on the 91st day after that date, unless referred to the 
people in the meantime, places Baca County in the fourth class for 
fee purposes. Until the new statute goes into effect, the fees 
chargeable by officers in fifth class counties should, of course, con-
tinue to be charged by them. The effect of placing your county in 
the fourth class for fee purposes is to lower the fees chargeable 
by county officers. The salaries of some of your county officers are 
payable only out of the fees collected. 

Section 30 of Article V of the Constitution provides in sub-
stance that no law shall increase or diminish the salary or emolu-
ments of an officer after his election or appointment; and this gives 
rise to the question as to whether your county officers who were 
elected or appointed before the enactment of House Bill 430 will 
be required to charge the lower schedule of fees after said bill 
becomes effective. 

Under date of August 13, 1913, this office rendered an opinion 
to the effect that where a county is reclassified for fee purposes 
with the result of lowering the schedule of fees, the county officers 
elected or appointed prior to the enactment of the law making such 
reclassification and whose salaries are payable only out of fees col-
lected, may continue to charge the highest fees provided by the 
law in force at the time of their election or appointment, for the 
satisfaction of their salaries, until they are supplanted by their suc-
cessors in office. 

115. CIVIL SERVICE 
P. B. Godsman, County Attorney, Burlington, Colo., June 9, 1919. 

The Civil Service Amendment to the State Constitution does 
not apply to county officers. See People ex rel vs. Higgins, 184 
Pac. 365. 
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116. INTOXICATING LIQUORS 
E. L. Neeley, Sheriff Huerfano County, 

Walsenburg, Colo., June 9, 1919. 
A druggist who sells "Wine of Pepsin" as an intoxicating 

liquor, knowing that the sales were made under circumstances 
where he knew or should have known that the article was purchased 
to be used as an intoxicant, and could be so used, is violating the 
prohibition law. McLean vs. People, 180 Pac. 676, cited. 

117. PENITENTIARY 
Colorado Board of Corrections, June 9, 1919. 

The appropriation made in Section 4, House Bill No. 133 
(S. L. 1919, Ch. 74, p. 281), passed by the Twenty-second General 
Assembly appropriating $25,000, cannot be added to the general 
salary account of the Colorado State Penitentiary, but can be used 
only to cover any additional compensation that is paid to the class 
of employees who are placed upon the eight-hour basis by that act. 

118. OFFICERS 
Archie G. Maine, Clerk County and District Courts, 

Walden, Colo., June 10, 1919. 
The Clerk of the County Court of Jackson County is not 

entitled to the increased compensation provided by Senate Bill No 
221 (S. L. 1919, p. 372), enacted by the Twenty-second General 
Assembly, which placed Jackson County in class 4-C, thereby per-
mitting the Judge of the County Court, with the approval of the 
County Commissioners, to fix the compensation of said clerk. The 
law in force at the time of the appointment of said clerk determines 
his compensation during his present term of office. Henderson vs. 
Boulder Co., 51 Colo. 364, cited. 

119. SCHOOLS 
Florence M. Barnard, County Supt. of Schools, 

Eads, Colo., June 10, 1919. 
Under the provisions of Sec. 144, Ann. School Laws, 1917 

(S. L. 1911, p. 580), in order to perfect the union of two or more 
school districts, it is not necessary to have the approval of two-
thirds of the electors present at the union meeting. 

120. SCHOOLS 
Marjorie Wagner, Dillingham, Colo., June 12, 1919. 

A teacher cannot be dismissed from the public schools without 
due notice and upon good cause shown. School Dist. vs. McComb, 
18 Colo. 240; School Dist. vs. Hall, 15 Colo. 367, cited. 
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121. INITIATIVE AND REFERENDUM 

Resolution ratifying National Prohibition Amendment cannot be re-
ferred to direct vote of people. 

James R. Noland, Secretary of State, June 12, 1919. 
You have requested my opinion as to your official duty with 

respect to the matter herein set forth, viz.: 
The Twenty-second General Assembly of this state adopted a 

concurrent resolution, ratifying the proposed amendment to the 
Constitution of the United States, generally known as the "Na-
tional Prohibition Amendment." The resolution was signed and 
approved by the Governor on the 15th day of January, 1919, and 
on the 16th day of January, 1919, the same was filed in the office 
of the Secretary of State of Colorado. Certified copies thereof 
were immediately mailed by the Governor to the President of the 
United States, to the Secretary of State of the United States, the 
President of the Senate and the Speaker of the House of Repre-
sentatives of the United States. 

Query: May such a resolution, so adopted, be referred to a 
direct vote of the people of this state under the provisions of the 
referendum amendment of our state constitution? 

The people of this state have approved the principle of the 
initiative and referendum. It remains only to give it a rational 
interpretation for the purpose of carrying out the popular will as 
expressed by the language used in the instrument which the people 

have voted upon and adopted. This amendment to our state con-
stitution does not confer power. It reserves it. The sovereign 
power rested, both before and since the adoption of the amendment, 
in the people of the whole state. Power was delegated by the whole 
people to the General Assembly, but the purpose of this amendment 
was to reserve to themselves legislative power. In other words, 
they withdrew the exclusive legislative power theretofore delegated 
to the General Assembly and reserved the right to exercise it them-
selves under certain conditions. It is evident from the phraseology 
of the amendment that it was intended as a reservation of power 
and not a delegation of power. That is, the framers of the amend-
ment intended to declare a reservation of the sovereign power in 
the whole people where it had always inherently resided, except to 
the extent to which they had delegated it. 

Let us then examine this amendment and see just what it pro-
vides. Section 1 declares: 

"The legislative power of the state shall be vested 
in the General Assembly, consisting of a Senate and 
House of Representatives, both to be elected by the 
people, but the people reserve to themselves the power 
to propose laws and amendments to the constitution 
and to enact or reject the same at the polls independent 
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of the General Assembly, and also reserve power 
at their own option to approve or reject at the polls 
any act, item, section or part of any act of the Gen-
eral Assembly." 

The first power reserved by the people is the initiative. The 
second power reserved is the referendum. The latter may be 
ordered against any act, item, section or part of any act of the 
General Assembly, either by petition signed by five per cent of the 
legal voters or by the General Assembly, except as to laws neces-
sary for the immediate preservation of the public peace, health or 
safety, and appropriations for the support and maintenance of the 
departments of state and state institutions. 

It is further provided: 
"Referendum petitions shall be addressed to and 

filed with the Secretary of State not more than ninety 
days after the final adjournment of the session of the 
General Assembly that passed the bill on which the 
referendum is demanded." 

Also: 
"This section shall not be construed to deprive 

the General Assembly of the right to enact any meas-
ure." ( S. L. 1910, p. 12.) 

In order to determine whether the provisions of the referen-
dum may be invoked in the present instance, our first inquiry must 
be: Is a concurrent resolution the same as an act or a bill of the 
General Assembly within the meaning of this amendment? 

Mr. Bouvier, in his Law Dictionary, at page 116, defines the 
term "ac t " as follows: 

"Any legislative act is a statute or law made by 
a legislative body; an approved bill." 

The same author defines the term "b i l l " : 
"The draft of a law submitted to the considera-

tion of the legislative body for its adoption." 
He further says: "The words 'bill' and 'law' are frequently 

used synonymously with 'act,' but incorrectly; a bill being only a 
draft or form of the act presented to the Legislature but not 
enacted." 

Mr. Black, in his Law Dictionary, page 134, defines the terms 
as follows: 

" In legislation and constitutional law, the word 
'bill' means a draft of an act of the Legislature before 
it becomes a law; a proposed or projected law. A 
draft of an act presented to the Legislature but not 
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enacted. An act is the appropriate term for it after 
it has been acted upon and passed by the Legisla-
ture." 

Cushing, in his Law and Practice of Legislative Assemblies, 
819, 820, remarks: 

"When enacting words are prescribed, nothing 
can be law which is not introduced by these very 
words, even though others which are equivalent are 
at the same time used." 

The business of the Legislature is to make laws. Laws are 
enacted by bills. "No law shall be passed except by bill" (Art. V, 
Sec. 17, Const.). The style of every law shall be: "Be it enacted 
by the General Assembly of the State of Colorado:" (Art. V, Sec. 
18, Const.). 

A resolution is a term usually employed to denote the adoption 
of a motion, the subject-matter of which would not properly con-
stitute a statute; such as a mere expression of opinion; an altera-
tion of the rules; a vote of thanks or censure, etc. (Black's Law 
Dictionary, page 1027.) 

As defined in Words and Phrases, Vol. 7, page 6173: 

" A resolution is not a law, but merely the form 
in which the legislative body expresses an opinion." 

The characteristic feature of a resolution is its enacting clause 
—"Be it Resolved." Were any other term used, it would cease 
to be a resolution. (State v. Delesdenier, 7 Tex. 7695.) 

When a resolution of one legislative house "expressing fact, 
principles, opinions and purposes of the house," is accepted or 
concurred in by the other house, it is called a Concurrent Reso-
lution. (Cyc. of Am. Govt., p. 369, Vol. 1.) 

Thus it will be observed that there is a very wide difference 
between a bill, act or statute, and a resolution. In Lithographing 
Co. v. Henderson, 18 Colo. 259, 262, the Supreme Court held that 
a concurrent resolution adopted by the Senate and by the House, 
cannot be held to be a law of the state. The resolution was not 
passed by "Bi l l " as provided by Sections 17 and 18 of Article V 
of the Constitution. 

In Henderson v. Lithographing Co., 2 Colo. App. 257, the 
Court of Appeals said: 

"The distinctions between a bill and a joint reso-
lution are well defined. In regard to the manner of 
passage, publication and time of taking effect, they are 
widely different." 
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And it was there also held that a joint resolution was not a 
law. The Court further says: 

"Aside from the fact that the resolution was not 
submitted to the Governor, it was in no sense a law 
within the requirements of the Constitution which 
provides, 'No law shall be passed except by Bill' 
(Section 17). The style of the laws of this state shall 
be: 'Be it enacted by the General Assembly of the 
State of Colorado'." (Section 18, Art. V, Const.) 

See Herbring v. Brown, 180 Pac. 328 (Ore.). 
The constitutional provisions relating to the passage of bills 

may be briefly stated, namely, a bill must have a title, an enacting 
clause, must be referred to a committee, and, except general appro-
priation bills, shall contain but one subject which shall be expressed 
in its title; must be read on three different days before its final 
passage, the vote must be taken by ayes and noes, and, as a general 

rule, nothing further appearing, does not take effect until 
ninety days after its passage. 

A resolution may be passed by either house without the other, 
but when agreed to by both houses it becomes a concurrent resolu-
tion. No title is required; it is not limited to one subject; does 
not have the same kind of enacting clause as a bill, and instead of 
a title it usually has a preamble. 

In view of the foregoing definititions and distinctions, it cer-
tainly cannot reasonably be contended that a resolution of the Gen-
eral Assembly is an act within the meaning of the Constitution. 
The language used clearly justifies the conclusion that the refer-
endum does not apply to acts of legislative power which may be 
taken by concurrent resolution, and I am fully satisfied in my own 
mind that the people did not intend said referendum to apply 
to a resolution of the General Assembly ratifying a proposed 
amendment to the Federal Constitution; and I will further say 
that even if it were so intended and even if said amendment to 
our State Constitution had expressly provided that it should so 
apply, I am of the opinion that such provision would have been 
in conflict with Article V of the United States Constitution. 

When this state became a part of the Federal government, it 
agreed to accept the provisions in the Federal Constitution, and 
to be bound by them. One of these provisions is that an amend-
ment to the Federal Constitution may be adopted by the legisla-
tures of three-fourths of the states. A state cannot prescribe a 
different method for amending the Constitution than that which 
is found in the instrument itself. 

Ratifying, by resolution, a proposed amendment to the Fed-
eral Constitution is not a legislative act properly speaking and 
as the term is generally understood. The legislature has no power 
of amendment, but must either accept or reject the proposed fed-
eral amendment just as it is, without any revision or modification, 
and the action taken thereon is final. 
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It is clear that amendments to the United States Constitution 
must be made in conformity with the provisions of that insrument. 
Article V, Section 1, expressly provides that proposed amendments 
shall be "ratified by the legislatures of three-fourths of the several 
states, or by conventions in three-fourths thereof, as the one or 
the other mode of ratification may be proposed by the Congress." 

Article VI, Section 2, provides: 
"This constitution and the laws of the United 

States which shall be made in pursuance thereof, 
and all treaties made, or which shall be made, under 
the authority of the United States, shall be the su-
preme law of the land; and the judges in every state 
shall be bound thereby, anything in the constitution 
or laws of any state to the contrary notwithstanding." 

The method pointed out by the United States Constitution 
must, therefore, be followed by the states. If any state adopts a 
different method of ratifying a proposed amendment, it follows 
that said action would not be valid. 

My conclusions are: 
First: That the Legislature of this state in adopting the pro-

posed National Prohibition Amendment by concurrent resolution, 
has complied with the Federal Constitution. 

Second: That a concurrent resolution is not the same thing 
as an act or statute, and that, therefore, the referendum does not, 
and was not intended to, apply to the ratification of a proposed 
amendment to the United States Constitution. 

Third: That if such referendum did apply, it would be in 
violation of the Constitution of the United States, and would, there 
fore, be invalid. 

Furthermore, in recent years the prohibition question has 
engrossed the public mind in this state. There can be no doubt 
as to the attitude of our people. Upon different occasions they 
have gone on record upon this proposition. By direct vote of the 
people, statewide prohibition was overwhelmingly adopted by a 
constitutional amendment. The result has been highly beneficial 
in many ways and the people do not desire now to halt in their 
onward march. 

No one claims, so far as I know, that the representatives of 
the people in the General Assembly did not properly, fairly and 
fully express the will of their constituents when they, by resolu-
tion, ratified the proposed national prohibition amendment. In 
the method of ratification they followed the precedents established 
in this country since the formation of our government, and which 
have never, in a single instance, been departed from in making 
amendments to our Federal Constitution. 
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It is apparent that the proposed referendum, which is sought 
to be invoked as to this wholesome measure, which was ratified by 
our Legislature by an almost unanimous vote, is simply an effort to 
thwart the will of the great majority of the people with a view 
to postponing the operation of this amendment, which has already 
been ratified by more than three-fourths of the states of this Union. 

By reason of the foregoing considerations, I beg to advise you 
not to accept or file petitions invoking the referendum on said 
concurrent resolution, and to refuse to place the question upon 
the official ballot, because it is unauthorized by law, unprecedented, 
and would be a useless expenditure of public funds. 

122. BLIND BENEFIT 
Arthur M. Stong, Pres. Adult Blind Benefit Commission, June 

13, 1919. 
An inmate of a charitable institution is not entitled to the 

benefits of the Act for the Relief of the Adult Blind. 

123. SCHOOLS 
Mrs. F. A. Montgomery, Haxtun, Colo., June 13, 1919. 

Under the new act relating to bond issues of school districts 
(S. L. 1919, Ch. 181), a school district is entitled to vote the 
increased amount of bonds allowed by the legal assessment on 
the full valuation of the property in the district. 

124. SCHOOLS 
H. H. Miller, Golden, Colo., June 14, 1919. 

A person who has not paid a school tax for the year next 
preceding the election at which he offers to vote on a bond issue 
of his school district is not a legal voter at the bond election. 

125. PUBLIC HIGHWAYS 

Judge Woodside, Willard, Colo., June 17, 1919. 
A road established by the public across the public domain 

and used continuously thereafter cannot be closed or obstructed 
by an entryman who obtains a patent to the land over which the 
road passes. Sprague v. Stead, 56 Colo. 538. 

126. OFFICERS 
Arthur M. Stong, Auditor of State, June 19, 1919. 

Sir. Dickson is the de jure as well as the de facto incumbent 
of the office of Division Engineer. There is no reason why he 
should not continue to be recognized as such and his salary and 
expenses paid. 
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127. TAXATION 

C. R. Monson, County Attorney, Steamboat Springs, Colo., 
June 20, 1919. 

Authorities cited on right to refund on taxation paid on land, 
patent to which has been canceled by U. S. government. 

128. OFFICERS 
Arthur M. Stong, Auditor of State, June 23, 1919. 

Inasmuch as D. A. Norton abandoned the office of Division 
Engineer of Division No. 3 in May 22, 1918, and E. S. Counselor, 
the qualified appointee and incumbent of said office, performed 
the duties of said office under color of his appointment, warrants 
may be issued to said Counselor for the salary accruing during 
the period services were performed by him. 

129. OFFICERS 
Arthur M. Stong, Auditor of State, June 23, 1919. 

The person who performs the duties as recording clerk of the 
State Board of Land Commissioners, upon certification of the 
State Civil Service Commission, should receive the salary therefor. 
130. STATUTES 
Arthur M. Stong, Auditor of State, June 25, 1919. 

Senate Bill No. 122 (S. L. 1919, Ch. 58, p. 252), did not con-
tain the "safety clause" and therefore does not become effective 
until 90 clays after the final adjournment of the General Assembly. 
The Secretary of the State Board of Pardons is not entitled to 
the salary provided therein until the Act becomes effective. 

131. BANKS 
Sweet, Causey & Foster, Denver, Colo., June 26, 1919. 

Savings deposits in banks of this state cannot be lawfully in-
vested in municipal and government securities of the Dominion 
of Canada, or in secured corporation stocks and bonds of the 
Dominion of Canada. 

132. MOTOR VEHICLES—CHAUFFEURS 

Employees who do not serve in the position of chauffeur, but who use 
motor vehicles furnished by their employers in transporting 
themselves to various places where their work requires them 
to go, are not within the meaning of the term "chauffeur" as 
defined in the Act relating to Motor Vehicles.— (Ch. 161, S. L. 
1910.) 

James R. Noland, Secretary of State, June 27, 1919. 
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I have your letter of the 10th inst., wherein you ask whether 
employees who do not serve in the position of chauffeur, but who 
use motor vehicles furnished by their employers in transporting 
themselves to various places where their work requires them to 
go, are required to obtain licenses under Section 9, of the Act 
relating to motor vehicles, approved April 7, 1919. 

You call attention particularly to employees of certain public 
service corporations engaged in repair, construction, inspection 
and supervision work, who are provided with automobiles and 
motorcycles owned by their employers in order to convey them 
to various points where their duties call them. 

Section 9 of the Act referred to by you requires that every 
chauffeur operating or driving a motor vehicle shall comply with 
the requirements of the Act, one of which requirements is that 
chauffeurs must obtain licenses. 

Section 1 of the Act defines the term "chauffeur" to mean 
"any person who operates or drives a motor vehicle for hire, 
directly or indirectly, except dealers." 

In answering the question propounded it becomes necessary 
to determine whether the employees referred to operate or drive 
the vehicle " for hire" within the meaning of the above quoted 
definition. 

The word "hire" is susceptible of two interpretations. That 
is, it may mean either "the price or compensation of service" or 
" for the temporary possession and use of another's property." 
(4 Words and Phrases, 3309.) 

It does not become necessary, however, to determine whether 
the Legislature meant to limit the meaning of the term to one of 
the above interpretations. It is clear that the motor vehicles in 
question are not operated " for hire" in the sense that compen-
sation is paid for the use of the machines driven by the employees. 
If the word "hire" is employed in the act to denote compensa-
tion received for the performance of personal service, then the 
final question to determine is whether the employees in question 
receive compensation for operating or driving motor vehicles. 

The employees above referred to are compensated, not for 
driving or operating motor vehicles, but for the performance of 
services in their line of duty. The means of conveyance fur-
nished by the employer is incidental to the duties of the employee, 
since he is not hired to operate motor vehicles. 

The purpose of the provisions of the act requiring a chauf-
feur's license is to protect the public generally from incompetent 
persons who offer to carry other's for a consideration. By re-
quiring persons operating machines as carriers of passengers to 
obtain chauffeur's license prospective passengers are better able 
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to judge in advance as to the competency of their drivers. The 
chauffeur of a taxicab or a sight-seeing motor vehicle should be 
held to the exercise of a greater degree of caution and skill than 
the operator of a private vehicle. 

There is a clear distinction between "chauffeur" and "op-
erator." Many states which have acts relating to this subject 
require that both chauffeurs and operators procure licenses; while 
others require that chauffeurs secure special licenses and give 
proof of special attainments and experience,—such exactness and 
qualification not being required of operators before they are per-
mitted to secure licenses. 

If our Legislature meant to include the employees in question 
within the meaning of the Act requiring that chauffeurs secure 

a license, it would have, in addition to the provision in Section 9, 
required that all operators driving motor vehicles shall procure 
licenses, as many other states have done, or it would have defined 
the term "chauffeur" in language similar to that in the defini-
tion in the Illinois act upon the subject, where the term is defined 
to mean "any person operating a motor vehicle as a mechanic or 

employee, and any person regularly operating a motor vehicle for 
hire or for pecuniary profit." 

I am of the opinion, therefore, that employees who drive cars 
in the manner above specified, are not within the meaning of the 
term "chauffeur" as defined in our Act relating to motor ve-
hicles. 

133. COUNTY CLERK AND RECORDER 
L. M. Markham, Lamar, Colo., July 1, 1919. 

County clerks acting as agents of the Secretary of State are 
not entitled to fees for administering oaths under the Motor Ve-
hicle law. (Ch. 161, S. L. 1919.) 

134. CORPORATIONS 
James R. Noland, Secretary of State, July 1, 1919. 

In order to extend the term of the corporate existence of a 
ditch company after the expiration of its term, it is necessary to 
pay an additional fee of five dollars. 

135. TAXATION 

Record of payment of taxes canceled where chock is dishonored. County 
Treasurer of Baca County not entitled to increase of salary 
during term of office. 

Miss Alice Jack, County Treasurer, Springfield, Colo., 
July 10, 1919. 
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In yours of the 7th inst., you ask whether it is lawful for you 
to cancel the payment of taxes on the tax roll if the check given 
in payment thereof is dishonored by the bank on which it is 
drawn. 

We advise you that in our opinion you have the right to 
cancel the record of the payment of taxes in the circumstances 
above mentioned, and to proceed to collect the tax in like manner 
as if no record of payment had ever been made. 

We refer you to 2 Cooley on Taxation, 3rd Ed., p. 805; Kahl 
v. Love, 37 N. J. L., p. 5; Moore v. Auditor, 122 Mich. 599; Hough-
ton v. Boston, 159 Mass. 138. 

We suggest, however, the desirability of avoiding so far as 
possible the embarrasing situation which might arise from your 
being required to cancel the payment of taxes after you had 
issued receipts therefor. The Treasurer's Office in Denver de-
clines to accept checks in payment of taxes unless such checks 
are certified. We suggest that you post a notice in your office 
to the effect that checks will not be accepted unless certified. 

A further suggestion is, that if you do accept uncertified 
cheeks in payment of taxes, you withhold the receipt until the 
check is collected, and then mail or deliver the receipt to the 
party entitled thereto. 

You ask concerning the effect of Senate Bill No. 221, passed 
by the last Legislature, with reference to your OWN salary. 

The constitution provides that no law shall increase or dimin-
ish the salary of a public officer after his election or appoint-
ment. It follows, that you could not receive the benefit during 
your present term of office, of any increase of salary provided 
for by the new law. 

136. CIVIL SERVICE 

Expenses of the Civil Service Commission can be paid only from legis-
lative appropriations. 

State Civil Service Commission, July 14, 1919. 

In your letter of the 6th ult., you ask the opinion of this 
office as to the right of your commission to expend a greater 
amount of money for expenses than was appropriated for such 
purpose by the last General Assembly. 

Section 13 of Article XII of the Constitution, under which 
your commission was established, provides that: 
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"Adequate appropriations shall be made to 
carry out the purposes of this section and in the ab-
sence of such adequate appropriations the salaries 
and expenses of the Commission shall be paid as are 
the salaries and expenses of the executive officers of 
the state government." 

You will note that the provision in substance is that in the 
absence of adequate appropriations the salaries and expenses of 
your Commission shall be paid as are the salaries and expenses 
of the executive officers of the state government; and this gives 
rise to inquiry as to how the salaries and expenses of the exec-
utive officers of the state government are in fact paid. 

The provision above quoted does not specifically indicate 
what executive officers of the state government were in the 

minds of the framers of the amendment above quoted from. We 
assume, however, that the executive officers meant by the amend-
ment are those named in Section 1 of Article IV, of the State 
Constitution,—that is to say, the Governor, Lieutenant Governor, 
Secretary of State, Auditor of State, State Treasurer, Attorney 
General and Superintendent of Public Instruction. 

The constitution does not designate how the salaries or ex-
penses of these officers shall be paid, but Section 19, Article IV, 
provides that they shall receive for their services a salary to be 
established by law. The amendment to the Constitution adopted 
in 1882 fixes the annual salary of the Governor at $5,000 and the 
further sum of $1,500 for the payment of a private secretary. 

Section 2557, R. S. 1908, fixes the salaries of all the executive 
officers above named, while Section 2564 provides the method of 
payment of such salaries. These salaries, from the earliest period 
of the history of the state, have uniformly been paid by specific 
appropriations made by the respective general assemblies from 
time to time. 

However, it is doubtless true that Sections 2557 and 2564, 
above mentioned, constitute a continuing appropriation for such 
salaries and they could be paid in the absence of periodical ap-
propriations therefor. But, with reference to expenses of these 
executive officers, we find no general statute or constitutional 
provision for their payment. The result is that those expenses 
can only be paid by virtue of specific appropriations therefor, 
made from time to time; and, since the constitutional amendment 
above quoted provides that in the absence of adequate appro-
priations the expenses of your Commission shall be paid in the 
same manner as the expenses of the executive officers of the state 
government, it follows that the literal meaning of the constitu-
tional amendment above quoted is that the expenses of your Com-
mission must be paid by specific appropriations therefor. 
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To accomplish the purpose shadowed forth but not affected 
by the constitutional amendment above quoted, it should have 
provided that in the absence of adequate appropriations the sal-
aries and expenses of the Commission shall be paid out of the 
general revenues of the state upon vouchers signed by the Com-
mission or some of its members. 

Without reading something into the amendment which is not 
there, we cannot hold that the expenses of your Commission can 
be paid in any way other than by legislative appropriations there-
for, and we are accordingly compelled to state the conclusion 
that your commission cannot lawfully incur expenses beyond the 
amount appropriated by the General Assembly. 

137. FEES AND SALARIES 
Albert E. Brizendine, County Sheriff, Del Norte, Colo., 

July 16, 1919. 
The salary of the under sheriff of Rio Grande County is pay-

able out of the general fund of the county. 

138. ALIENS 
G. W. Dickey, Colorado Springs, Colo., July 16, 1919. 

A friendly resident alien, possessing all the qualifications 
designated in Sec. 4, Ch. 216, S. L. 1909, may be licensed to prac-
tice veterinary medicine and surgery. 

139. BANKS 
Grant McFerson, State Bank Commissioner, July 17, 1919. 

A trust company not engaged in the transaction of new busi-
ness is subject to the supervision of the Bank Commissioner until 
it has discharged all the obligation it has heretofore undertaken 
as a trust company. 

140. GRAIN INSPECTORS 
II. Reno, Denver, Colo., July 17, 1919. 

A dealer in grain who does not purchase grain direct from 
the producer is not required to secure a license under the pro-
visions of House Bill No. 451, (S. L. 1919, Ch. 125, p. 420), relat-
ing to the inspection of grain. 

141. UNIVERSITY OF COLORADO 
Clifford W. Mills, Regent State University, Denver, Colo., 

July 18, 1919. 
The Board of Regents of the University of Colorado may 

purchase quarry rights and quarry stone therefrom, either by day 
labor or by contract, where it is necessary for the construction 
of buildings for the University. 
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142. ORDINANCES 

Mrs. T. K. Hissong, Wray, Colo., July 18, 1919. 
An ordinance which prohibits the construction of a building 

on the front line of a lot, or limits the construction to that por-
tion of the lot not closer to the front line of the street than the 
average distance back that other buildings on the street are con-
structed, is of doubtful validity. Willison v. Cook, 54 Colo. 320; 
Curran Bill Posting Co. v. City, 47 Colo. 221. 

143. OFFICERS 

Onda Young, County Commissioner, Springfield, Colo., 
July 19, 1919. 

A county judge may lawfully hold the position of Clerk of 
the District Court and receive compensation for both offices if 
they are not incompatible as a matter of fact. 

144. COUNTY OFFICERS 
Chas. E. Herrick, County Judge, Craig, Colo., July 22, 1919. 

The incumbent of the office of County Judge at the date of 
passage of Ch. 109, S. L. 1919, is not entitled to be compensated 
under that act. Under Sec. 10, Ch. 109, S. L. 1919, and Sec. 2552, 
R. S. 1908, the County Judge is required to file monthly reports 
with the County Treasurer and chairman of the Board of County 
Commissioners. 

145. MARRIAGES 
J. Seaman, County Clerk, Canon City, Colo., July 22, 1919. 

Senate Bill No. 142, (S. L. 1919, p. 406) enacted by the 
Twenty-second General Assembly changes the maturity ages of 
males and females in connection with property rights only. Sec-
tion 4172, R. S. 1908, governs the marriageable age of females. 
Marriage licenses may be issued without requiring the consent of 
parent or guardian except in cases wherein the male is under the 
age of 21 or the female under the age of 18. 

146. COUNTY OFFICERS 
John P. Carvey, County Treasurer, Ouray, Colo., July 23, 1919. 

Senate Bill No. 221, (Ch. 109, S. L. 1919), which changes the 
salary and method of payment thereof of county clerks, does not 
apply to the incumbent of that office at the time of the passage 
of said Act. When the salary is paid out of fees and emoluments 
of the office, the clerk is entitled to retain the same until they 
equal the amount of salary provided by law, paying only the ex-
cess over to the County Treasurer at the close of the official year. 
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147. FEES AND SALARIES 
Arthur M. Stong, Auditor of State, July 23, 1919. 

Under Senate Bill No. 221, (Ch. 109, S. L. 1919), all fees 
collected by a County Clerk should be turned over to the County 
Treasurer monthly, and vouchers issued and delivered to the 
Board of County Commissioners for the salaries of the employees 
of the clerk. 

148. SCHOOLS 
Mary C. C. Bradford, State Superintendent of Public Instruction, 

July 29, 1919. 
It is not necessary to deposit funds derived from the sale of 

school bonds, with the County Treasurer. 

149. INTOXICATING LIQUORS 
James A. Noland, Secretary of State, July 30, 1919. 

Under Sec. 15, Ch. 98, S. L. 1915, it was not the intent of the 
Legislature to permit a wholesale druggist in Colorado to ship in-
toxicating liquors to points outside of this state for sacramental 
or medicinal purposes. 

150. FEES AND SALARIES 
Arthur M. Stong, Auditor of State, July 30, 1919. 

In counties where the county clerk is allowed a salary out 
of the general county funds, he is required to turn all of his fees 
as collected over to the County Treasurer, and if he performs 
work as a notary public and keeps the compensation therefor 
which he could have performed as a clerk, he is depriving the 
county of revenue which properly belongs to it. 

151. CORPORATIONS 
James R. Noland, Secretary of State, July 30, 1919. 

The fee chargeable in case of the increase of capital stock 
of a corporation in excess of $50,000 is 20 cents per thousand of 
the amount in excess of $50,000. The fee chargeable for filing 
and recording certificates of paid up capital stock in case capital-
ization has been increased, is at the rate of five cents per thousand 
in excess of $50,000. 

152. CORPORATIONS 
James R. Noland, Secretary of State, July 30, 1919. 

Under Sec. 997, R. S. 1908, the corporate life of a ditch com-
pany can be revived at practically any time, and renewed for a 
further term of 20 years. There is no limitation as to the time 
within which the proceedings may be had for such extention. 
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153. FEES AND SALARIES 
Samuel W. Johnson, District Judge, Wheatridge, Colo., 

July 30, 1919. 
House Bill No. 430, approved April 9, 1919, (S. L. 1919, p. 

371), reclassifying Arapahoe County for fee purposes, affects the 
fees chargeable by the Clerk of the District Court. 

154. NATIONAL DEFENSE FUND 
Arthur M. Stong, Auditor of State, July 31, 1919. 

The Auditor of State has authority to issue warrants drawn 
on the National Defense Fund for the initial payment on real 
estate purchased for an armory site. (S. L. 1919, p. 114.) 

155. BLIND BENEFIT 
John L. East, County Attorney, Walsenburg, Colo., Aug. 4, 1919. 

Awards made by a County Blind Benefit Commission may be 
paid out of the "Unforseen Contingent Fund" of the county 
where no levy was made the year previous to provide funds to 
meet the awards made by the Commission. County Commissioners 
v. La Plata Co., 24 Colo. 127; Beshoar v. County Commissioners, 
7 C. A. 444. 

155 1/2. PROFITEERING 
Recommendations to curb profiteering. 

Oliver H. Shoup, Governor of Colo., Aug. 5, 1919. 
I am in receipt of your letter of recent date, in which you 

direct my attention to complaints coming to your office concern-
ing what appears, in many instances, to be extortionate prices, 
and in which you ask the advice of this office concerning any 
remedy that may exist. 

For several days I have been making an investigation re-
garding this subject, in the hope that the state could help to 
remedy a situation that is fast becoming critical. 

In my judgment there is no more important question before 
the American people at this time than the proper reduction of the 
high cost of living. There are in the State of Colorado thousands 
of people who are receiving no greater compensation to-day than 
they did before the war. The increased cost of the necessities of 
life in many instances works a most serious hardship. The result 
is that there is a great feeling of unrest and the citizens of this 
and other states are looking to municipality, state and nation to 
provide some remedy. 

I realize that the solution of the problem is by no means 
simple. There are many reasons given for our present high 
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prices. One is said to be a too abundant currency; another, the 
high cost of production; another, an unprecedented demand for 
our goods abroad; another, the fact that many who handle the 
various classes of goods and merchandise are intent upon increas-
ing their profits while they can—and the present period is fre-
quently called the day of the profiteer. 

I regard it as a matter of paramount importance that our 
present laws be enforced, that adequate remedies be devised and 
that public sentiment be aroused, to the end that the reign of the 
profiteer shall cease. 
Federal Aid. 

The federal government is, of course, in a position to handle 
most effectively the whole question of profiteering. Many things 
in the way of necessities come to us as interstate commerce, and 
prices are often excessively high before they reach our borders. 

I suggest that letters be sent to our representatives in both 
houses of Congress, directing attention to existing conditions and 
asking them to use every possible effort to curb the profiteer. 

I am advised that the War Department of the United States 
plans to offer millions of pounds of meats, beans, etc., to the 
public on August 18th of this year, at prices greatly below the 
present market. I believe that efforts should be made to see that 
the people of this state obtain their proportionate share. 

State Aid. 
There are some laws on our statute books that should be of 

assistance in curbing the profiteer. 
In 1913 a law was passed which is, in substance, as follows : 

It shall be unlawful for two or more persons, 
firms, corporations, or associations of persons to 
combine capital, skill or acts for either, any or all 
of the following purposes, viz.: 

1. To increase or reduce the price of merchan-
dise, produce or commodities. 

2. To fix any standard of figures, whereby the 
price to the public of any article or commodity of 
merchandise, produce or commerce intended for sale, 
use or consumption in this state, shall in any man-
ner be controlled or established. 

3. To enter into any agreement of any kind or 
description by which they shall bind themselves in 
any manner to keep the price of such article at a 
fixed or graded figure, or by which they fix among 
themselves a price so as to preclude free and unre-
stricted competition. 
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A violation of the provisions of the Act is a mis-
demeanor punishable by a fine of not more than one 
thousand dollars, or by imprisonment for not more 
than six months. In prosecutions under this Act no 
person is excused from attending, testifying, or pro-
ducing books, papers, agreements, documents, etc., 
in obedience to subpoena, or other order of court. 

No agreement or association is deemed unlawful 
the purpose of which is to conduct operations, etc., at 
a reasonable profit. (Session Laws of 1913, p. 613.) 

In 1917 a law was passed in Colorado, which, in substance, 
is as follows: 

It shall be unlawful for any person, firm, part-
nership, association, corporation, or any servant, 
agent, employee or officer thereof, to destroy or 
cause to be destroyed, or permit to decay, or to be-
come unfit for use or consumption, or to take, send 
or cause to be transported out of this state so to be 
destroyed or permitted to decay, for the purpose of 
maintaining prices or establishing higher prices for 
the same, or for the purpose of limiting or diminish-
ing the quantity thereof available for market, or for 
the purpose of procuring or aiding in procuring, or 
establishing or maintaining a monopoly therein; any 
grain, vegetables, fruit, meat or other articles used 
for domestic consumption. 

This Act applies to the destruction of unripe or 
unmatured food products or articles, as well as to 
the destruction of same when matured or ready for 
marketing. 

A violation of this Act is a misdemeanor pun-
ishable by a fine of not less than $100 nor more than 
$1,000, or by imprisonment in the county jail for not 
less than 30 days nor more than one year, or by both 
such fine and imprisonment, in the discretion of the 
court. (Session Laws, 1917, p. 39, Extra Session.) 

It is claimed that there have been instances in which food 
has been deliberately destroyed or allowed to decay for the pur-
pose of increasing prices. If this be true, such acts are inexcus-
able and criminal. 

I suggest that letters be written to the various district at-
torneys of the state, calling special attention to alleged excessive 
profits, and to the laws of Colorado with relation thereto, and at 
the same time urging that if there is evidence that the laws are 
being violated in this regard, grand juries be called for the pur-
pose of investigating such violations of the law. 

ATTORNEY GENERAL OF COLORADO 113 

There is also what may be termed the common law remedy. 
If evidence can be secured of unlawful combinations in restraint 
of trade, the writ of injunction would be available. 

I believe that additional laws on the subject of profiteering 
are desirable. In this connection it has been suggested that a 
more comprehensive anti-trust law, having relation to existing 
conditions, be enacted. 

It has also been suggested that a law should be enacted creat-
ing a commission with broad powers and authorized, among other 
things, to ascertain the cost of production and the wholesale and 
retail prices of the leading necessities of life, and, from time to 
time, publish reports regarding the same. Numerous other sug-
gestions have been made. 

I shall be glad to make a careful study of existing laws in 
the various states, together with legislative action contemplated 
therein, and make recommendations to you on this subject. 

In the meantime, I believe it would be well for the Governor 
and the Attorney General to immediately appoint a commission 
to investigate conditions in Colorado, with reference to excessive 
profits and to ask the commission to embody their findings in a 
formal report. A fearless investigation on the part of a com-
mission, together with public reports of their findings, will enable 
the people to place the responsibility for excessive profits, and 
public opinion will help to remedy the evil. 

Pending further action, it is to be hoped that the citizens of 
our state will realize the increasing importance of this question 
and will co-operate in an effort to relieve conditions—for relief 
is necessary to the welfare of our state and nation. Those hav-
ing information of the violation of our laws should notify the 
proper officials; dealers should endeavor wherever possible to 
lower their percentage of profits and all citizens should work for 
improved conditions. 

City Aid, 
Various eastern cities have begun to see that the consumers 

receive the necessities of life at lower prices than have heretofore 
existed during recent months. It is said that many department 
stores of New York have offered to put on sale, without profit 
to themselves, surplus food products purchased from the War 
Department by the city. 

I believe that the municipalities, in conjunction with stores, 
can perform a real service along these lines. If the leading stores 
of this state would offer to perform a service similar to that of-
fered by certain stores of New York, immediate relief would be 
afforded. 

Permit me to say that I expect to continue the study of this 
problem, and I am ready at any time to render any service within 
my power in connection with this most important subject. 
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156. OFFICERS 
Arthur M. Stong, Auditor of State, August 14, 1919. 

There is no fixed term for the offices of Mineral Superin-
tendent or Deputy Register of the State Board of Land Commis-
sioners, which are within the classified Civil Service. The pres-
ent incumbents of those offices are entitled to the increased salary 
provided by Senate Bill No. 129, (S. L. 1919, Ch. 187). 

The State Oil Inspector, who is within the classified Civil 
Service, and whose tenure of office is therefore indefinite, is en-
titled to the increased compensation provided for in Ch. 166, S. L. 
1919. 

The Assistant State Librarian is entitled to the increased com-
pensation provided for in Senate Bill No. 91 (Ch. 191, S. L. 1919). 
157. STATE OIL INSPECTOR 
Arthur M. Stong, Auditor of State, Aug. 6, 1919. 

The deputies of the State Inspector of Oils are entitled to the 
increased salaries provided in Senate Bill No. 320 (S. L. 1919, 
p. 561), effective July 7, 1919. 

158. SCHOOLS 
A. J. Miller, Wray, Colo., Aug. 6, 1919. 

Under Sec. 4, Ch. 78, S. L. 1905, the Beecher Island Memorial 
Association has no power to lease the land donated by the State 
of Colorado to that association, to any school district for school 
purposes. 
159. ANTI-TRUST LAW 
T. B. Thompson, Breckenridge, Colo., Aug. 8, 1919. 

A contract creating an exclusive agency for the sale on com-
mission of a given commodity in a specific territory and binding 
the agent not to sell the goods of any other manufacturer, is not 
within the condemnation of either the common law or of the State 
or Federal Anti-trust Acts. 19 R. C. L. 142; 9 L. R. A. (n. s.) 501. 

160. SCHOOLS 
L. n . Schoolfield, County Clerk and Recorder, Silver Cliff, Colo., 

August 8, 1919. 
Lands are not exempt from the payment of taxes levied to 

pay school bonds merely because the lands were obtained from the 
United States after the bonds were issued and a court judgment 
rendered thereon. Provided, however, that if the land in question 
was segregated from the school district issuing the bonds after the 
bonds were issued, but prior to the time the land was acquired 
from the United States, then the owners of the land are not liable 
to pay such taxes. Calloway v. D. & R. G. R. R. Co., 6 Colo. 
App. 284. 
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161. ENGINEERS 
A. J. McCune, State Engineer, August 8, 1919. 

Sec. 10 of Senate Bill No. 339, Ch. 185, S. L. 1919, provides 
that candidates for examination must be citizens of the United 
States, and it is the duty of an administrative board to heed the 
plain language of the statute. A person who has obtained a license 
by an examination, in the branch in which he is most proficient, 
can practice in any branch of engineering. 

162. WORKMEN'S COMPENSATION 
The Industrial Commission of Colorado, Aug. 12, 1919. 

The State Compensation Insurance Fund has no right to in-
sure against the common law liability of an employer to respond 
in damages for injury to an employee. 

It is not necessary to include "common law coverage" in a 
compensation insurance policy. 

163. SCHOOLS 
Anna F. Powless, County Supt. of Schools, Alma Colo., 

August 12, 1919. 
Sec. 5907, R. S. 1908, provides that a county superintendent 

must consent to the division of a district. 
A county superintendent has no power to remove the mem-

bers of a school board. If such members have not been legally 
elected, any voter of the district may raise the question. 

164. INDIAN SCHOOL 

Chas. A. Lory, Pres. State Agricultural College, 
Ft. Collins, Colo., August 16, 1919. 

The custody and control of the property of the Grand Junc-
tion Indian School is in the Board of Commissioners of the State 
Home and Training School for Mental Defectives. 

165. ENGINEERS 

Horace F. Lunt, State Commissioner of Mines, August 16, 1919. 
It is necessary for an engineer to possess a license in order 

to make a report on a mine for a client. 

166. TAXATION 
John S. Hough, County Judge, Lake City, Colo., Aug. 16, 1919. 

There is no restriction on the Board of County Commissioners 
to sell county tax sale certificates. 



116 BIENNIAL REPORT 

167. INDUSTRIAL SCHOOL 
State Civil Service Commission, Aug. 16, 1919. 

The State Industrial Schools for Boys and Girls are not penal 
institutions. 

168. GAME AND FISH LICENSES 
Arthur M. Stong, Auditor of State, Aug. 18, 1919. 

If a deputy or clerk employed by a county clerk and recorder 
is designated by the Game and Fish Commissioner to issue Game 
and Fish licenses, there is no legal objection to his receiving and 
retaining the statutory compensation therefor, as a personal 
emolument. 

169. INTEREST 
Arthur M. Stong, Auditor of State, Aug. 20, 1919. 

All interest received by county treasurers on school or irriga-
tion district funds deposited by the said treasurers, becomes a part 
of the general revenues of the county and the school or irrigation 
districts are not entitled to participate therein. 

170. COURT COSTS 

C. C. Wooldridge, County Judge, Ordway, Colo., Aug. 20, 1919. 
The fees of the district attorney for filing an information and 

obtaining a conviction, and the fees of the court interpreter, are 
properly chargeable against the defendant as court costs. Citing: 
Chaffee Co. v. Walker, 181 Pac. 195; McLean v. People, 180 
Pac. 676. 

171. STATUTES 

Arthur M. Stong, Auditor of State, August 20, 1919. 
Neither Ch. 65, S. L. 1913, nor Ch. 109, S. L. 1919, repeals 

Sec. 1561, R. S. 1908, with reference to the county judge acting 
as clerk of his court in counties below the third class. 

172. SCHOOLS 

E. Edling, Calhan, Colo., August 20, 1919. 
Under Ch. 119, S. L. 1917, where at an election for the con-

solidation of districts, more votes are cast against the consolida-
tion than for it, the question cannot be again submitted to the 
electors for a period of two years. This section does not prohibit 
either of the districts voting with another district at any time on 
the question of consolidation. 
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173. PESTS 
H. L. Ford, County Agricultural Agent, Kiowa, Colo., 

August 21, 1919. 
Discussion of constitutionality of Sec. 6, Ch. 95, S. L. 1915. 

174. ELECTION LAWS 
George L. Schatz, Washington, D. C., August 24, 1919. 

In order to entitle an "absent voter" to vote at a general elec-
tion in Colorado, the elector must be within the state at the time 
of such election. 

175. OFFICERS 
J. Elzia Johnston, County Attorney, Saguache, Colo., 

August 25, 1919. 
The Sheriff of Saguache County is not entitled to the increased 

compensation allowed in Senate Bill No. 221 (S. L. 1919, p. 372), 
passed by the Twenty-second General Assembly. 

The County of Saguache is liable for the payment of such 
salary of an undersheriff appointed under the provisions of said 
Act, as is approved by the Board of County Commissioners. 

176. LOAN SHARKS 
Grant McFerson, State Bank Commissioner, August 25, 1919. 

The provisions of Senate Bill No. 356 (S. L. 1919, p. 524), 
limiting the rate of interest to twelve per cent. cannot be evaded 
by charging the borrower a commission for procuring a loan. 

177. INTOXICATING LIQUORS 
Proprietor of brewery not eligible for license to sell undenatured 

alcohol. 

Sterling Coldren, Denver, Colo., August 25, 1919. 

In your letter of the 12th inst., you ask our opinion as to 
whether or not a Denver brewery engaged in making near beer 
could lawfully sell to your company for manufacturing purposes 
190 proof grain alcohol, not denaturized. 

Chapter 1, Session Laws 1917, known as the Alcohol Law, 
provides for the issuance by the Secretary of State of licenses to 
wholesale dealers in alcohol, authorizing them to sell alcohol to 
licensed manufacturers, etc. The question therefore is, whether 
the proprietor of a brewery engaged in making near beer could 
be considered a wholesale dealer in alcohol and as such eligible 
to receive a license under this statute. 

We believe the word "dealers," as used in this statute, means 
persons engaged in the business of buying and selling merchandise 
in the usual channels of commerce and trade. 
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We are not prepared to say that a manufacturer of any pro-
duct is a dealer within the meaning of the term as used in this 
statute, and must therefore advise you that so far as we have been 
able to investigate this matter, our opinion is that the proprietor 
of this brewery is not eligible for a license to sell undenaturized 
alcohol. 

178. NATIONAL GUARD 
W. A. Spangler, Adjutant General of Colorado, Aug. 26, 1919. 

Under the Federal Constitution the Acts of Congress upon 
matters relative to the organizing, arming and disciplining of the 
militia or National Guard, are paramount to the laws of the state. 

The Congressional Act of June 3, 1916, fixing the period of 
enlistment in the National Guard at six years, is a part of the or-
ganization of the National Guard within the meaning of the Fed-
eral Constitution. 

179. FEES AND SALARIES 
Arthur M. Stong, Auditor of State, August 26, 1919. 

County officers have prima facie made complete settlement 
with their county when they account for the fees actually collected 
by them. Frost v. Teller Co., 43 Colo. 43. 

180. CORPORATIONS 
The Western Casualty Co., Chicago, Ill., August 28, 1919. 

Sec. 883, R. S. 1908, which provides that no corporation shall 
adopt a name similar or one liable to be mistaken for the name 
of any other corporation organized under the laws of this state, 
relates only to domestic corporations. (Note: See Sec. 3, Ch. 
105, S. L. 1919.) 

181. SCHOOLS 
Colorado Tax Commission, Denver, Colo., August 29, 1919. 

Sec. 5945, R. S. 1908, was repealed by Ch. 205, S. L. 1909, 
and Ch. 204, S. L. 1911. 

A tax levy of five mills made by the County Commissioners of 
Costilla County, in 1918, to create a sinking fund for the payment 
of school bonds in District No. 10, Costilla County, is contrary to 
the provisions of Sec. 10, Ch. 205, S. L. 1909, where the revenue 
derived from the levy was equal to fifty per cent. of the bonded 
indebtedness. 

182. INSANE PERSONS 
L. W. Newby, Longmont, Colo., August 29, 1919. 

Estates of insane persons are liable for expenses during con-
finement in asylum or hospital. Under the provisions of Sec. 4129, 
R. S. 1908, and Sec. 8, Ch. 118, S. L. 1915, it is the duty of the 
conservator of the estate of an insane person to pay the expenses 
of such person incurred during his confinement in the Colorado 
State Hospital. 
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183. BLIND BENEFITS 
Arthur M. Stong, Chairman Blind Benefit Commission, 

Aug. 30, 1919. 
A beneficiary under the Adult Blind Act will not be deprived 

of the benefits of the Act on account of a temporary absence from 
the State. 
184. BUILDING LOAN ASSOCIATIONS 
Eli M. Gross, Deputy Inspector Bldg. & Loan Assns., Sept. 2, 1919. 

The Inspector of Building and Loan Associations is under no 
duty to furnish certified copies of semi-annual reports of such 
associations. 
185. GAME AND FISH COMMISSION 
R. G. Parvin, Game and Fish Commissioner, Sept. 6, 1919. 

A justice of the peace who imposed a fine upon a person 
against whom a judgment of conviction upon a plea of guilty of 
a violation of the Game and Fish Statutes, was entered, has no 
right to suspend the fine. 
186. ORDINANCES 
John M. Woy, County Judge, Telluride, Colo., Sept. 11, 1920. 

An ordinance which prohibits the use of blinds and curtains 
in soft drink parlors is valid and constitutional. 

187. FACTORY INSPECTION EXPENSE 
James R. Noland, Secretary of State, Sept. 11, 1919. 

The expenses of the deputy factory inspectors for the biennial 
period should be limited to the amount specified in the long ap-
propriation bill. 
188. COUNTY OFFICERS 
Arthur M. Stong, Auditor of State, Sept. 12, 1919. 

The offices of County Judge and County Sheriff cannot law-
fully be held by the same person at the same time. 
189. COUNTY COMMISSIONERS 
Lillie O. Haughey, County Clerk, Craig, Colo., Sept. 30, 1919. 

A County Commissioner who resides outside of the district for 
which he was elected a number of months of the year, but retains 
his home within his district, has not violated the statute by remov-
ing from his district. 
190. INSURANCE 
Claude W. Fairchild, Insurance Commissioner, Sept. 30, 1919. 

The State Insurance Commissioner is not authorized to assume 
control of the guarantee fund of a Reciprocal or Inter-Insurance 
Exchange, provided for in Paragraph 7, sub-section C of Sec. 81, 
Insurance Code. 
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191. IRRIGATION 

Baca County is liable for its pro rata share of the salary of the Water 
Commissioner of Water District No. 67, where the district is 
composed of Baca, Prowers, and Bent Counties. 

H. P. Syp, Water Commissioner, Lamar, Colo., Oct. 1, 1919. 

In your letter of the 23rd ult., you ask our opinion as to 
whether or not Baca County is legally liable for one-third of your 
salary as Water Commissioner for Water District No. 67, and you 
state in this connection that "water is being used for irrigation 
from Two Butte Creek in Baca County and has been for several 
years." 

Section 3421, Revised Statutes 1908, defines your water dis-
trict as follows: 

"That Water District No. 67 shall consist of all 
lands in the State of Colorado irrigated by water 
taken from that portion of the Arkansas River below 
the mouth of the Purgatorie River, and from the 
streams draining into the said portion of the Arkan-
sas River." 

Since TWO Butte Creek is a stream draining into the Arkan-
sas River below the mouth of the Purgatorie, and since, as you 
state in your letter, there are lands in Baca County irrigated by 

water taken from said stream, it is clear that your district extends 
into Baca County. 

It fol lows that Baca County is liable for its pro rata share of 
your salary, regardless of whether you have rendered any service 
as water commissioner in that county or not. See: 

Commissioners v. McLean, 50 Colo. 602; Chew 
v. Commissioners, 18 C. A. 162. 

If there are other counties than Prowers, Bent and Baca 
which contain lands irrigated by water taken from that portion 
of the Arkansas River below the mouth of the Purgatorie or from 
streams draining into the said portion of the Arkansas River, it 

would follow that your district extends also into those counties, 
and they, likewise, would be liable for their pro rata share of 
your salary. 

In other words, Baca County is liable for one-third of your 
salary if your district extends into three counties only. But it 

would be liable for a smaller fractional part of your salary if 
your district extends into more than the three counties men-
tioned. 
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192. TAXATION 
Harry E. Mulnix, State Treasurer, Oct. 1, 1919. 

The State Board of Equalization has no authority to increase 
the levies for the year 1919 in excess of 5 per cent of the levies 
for 1918—that is to say, the rate of taxation for state purposes 
must be so adjusted that the amount of revenue produced thereby 
shall not be more than 5 per cent greater than the amount of 
revenue levied in 1918. 

193. COUNTY OFFICERS 
Fred L. Richards, Fairplay, Colo., Oct. 3, 1919. 

The salary designated by the sheriff to his undersheriff must 
be approved by the Board of County Commissioners, and it is 

within the discretion of the Commissioners to allow any amount. 
Merwin v. Board of County Commissioners, 29 Colo. 169. 

194. INTOXICATING LIQUORS 
Harry Blickhalm, Deputy District Attorney, Walsenburg, Colo., 

Oct. 4, 1919. 
The sale by druggists of patent medicines containing 10 to 

20 per cent alcohol, as beverages, without a prescription, is a viola-
tion of the Prohibition Act. 

195. COUNTY OFFICERS 
Arthur M. Stong, Auditor of State, Oct. 4, 1919. 

Attendance by a county judge at school outside of his county 
would not necessarily constitute an abandonment of his office 

nor operate to forfeit his right to his salary. 

196. BLIND BENEFITS 
J. P. Donovan, Minneapolis, Minn., Oct. 4, 1919. 

A person must have resided within the State of Colorado 
three consecutive years, and in the county two consecutive years 
immediately before applying for the benefits under the provisions 
of the Act for the Relief of the Adult Blind. 

197. SCHOOLS 
Chas. Cochrane, County Superintendent of Schools, 

Littleton, Colo., Oct. 6, 1919. 
Children from the Fort Logan Military Post may attend the 

public schools at Littleton without payment of tuition. Sec. 2933, 
Barnes Federal Code, 1919. 
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198. CIVIL SERVICE 
The State Industrial Schools for Boys and Girls are educational insti-

tutions reformatory in character. 

State Civil Service Commission, Oct. 9, 1919. 
In your letter of the 19th ult., you refer to our opinion of 

August 16th, having reference to the interpretation of House Bill 
No. 2, enacted by the Twenty-second General Assembly, as af-
fecting the State Industrial School for Boys, and ask our further 
advice as to whether or not that institution is an educational and 
reformatory institution within the meaning of Section 13, Article 
12, of the State Constitution,—said section being the Civil Service 
Constitutional Amendment adopted by the people at the last No-
vember election. 

An examination of the statutes creating the State Industrial 
School for Boys and the State Industrial School for Girls, re-
spectively, as well as the authorities cited in our former opinion 
and of the language of the constitutional amendment itself, leads 
us to the conclusion that the institutions in question are educa-
tional institutions reformatory in character, within the meaning 
of the said constitutional amendment. 
199. EIGHT-HOUR LAW 
W. L. Morrisey, Deputy State Labor Commissioner, Oct. 15, 1919. 

Sec. 3921, R. S. 1908, applies to employees of the City and 
County of Denver. Keefe v. People, 37 Colo. 317. 

200. TAXATION 
Ira W. Monell, Montrose, Colo., Oct. 15, 1919. 

Property held in trust by a county high school committee 
the income from the rental of which is to be used for establishing 
a scholarship in a college or university, is subject to general 
county, state and municipal taxes. 

201. SCHOOL WARRANTS 
J. E. Sanchez, County Judge, San Luis, Colo., Oct. 15, 1919. 

Ch. 182, S. L. 1919, requires that the president, secretary and 
treasurer of a school district shall sign all warrants issued by the 
Board. A warrant issued by the Board should contain the sig-
natures of all the officers. 

202. APPROPRIATIONS 
Oliver H. Shoup, Governor of Colorado, Oct. 17, 1919. 

The direction of the expenditure of the sum of $90,000 ap-
propriated for improvement and repair of buildings at former 
Indian School, Grand Junction, is in the Governor and State 
Engineer during this biennial period. 
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203. TAXATION 

State Board of Equalization, Oct. 17, 1919. 

The State Board of Equalization has no authority to increase 
the levies for the year 1919 in excess of 5 per cent of the levies 
of 1918. Sec. 11, Ch. 137, S. L. 1913. 

204. NATIONAL GUARD 

Major Thos. J. Dixon, Judge Advocate N. G. C., Denver, Colo., 
Oct. 22, 1919. 

The proper officer to serve processes in Colorado issued by 
Courts Martial under Sec. 108 of the National Defense Act of 
June 3, 1916, is the United States Marshal or his duly appointed 
deputy. 

205. NEWSPAPERS 

Frank T. Hawks, Wray, Colo., Oct. 25, 1919. 

A newspaper must be printed in whole or in part in a county 
and published therein 26 consecutive weeks uninterruptedly in 
order to constitute a legal newspaper within the meaning of Sec 
3981, R. S. 1908. 

206. FEES AND SALARIES 

Anna Norberg, County Treasurer, Delta, Colo., Oct. 27, 1919. 

By Ch. 55, S. L. 1915, Delta County was placed in 4th Class 
A for salary purposes. Ch. 73, S. L. 1917, fixed the annual salary 
of County Treasurer in 4th Class A counties at $2,100. 

207. TAXATION 

Samuel J. Walker, County Treasurer, Steamboat Springs, Colo., 
Oct. 28, 1919. 

A County Treasurer may refuse to accept payment of taxes 
duo on real property if the tax due on the personalty is not tend-
ered at the same time. Improvements on public lands may be 
sold for delinquent taxes. Sec. 5705, R. S. 1908. 

208. DISTRICT ATTORNEYS 

S. D. Ackley, County Sheriff, Red Cliff, Colo., Nov. 3, 1919. 
A District Attorney or his deputy is not required to appear in 

or defend an action brought against a county officer, without 
compensation for his services. 
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209. WORKMEN'S COMPENSATION 
Industrial Commission of Colorado, Nov. 7, 1919. 

The Pacific Fruit Express Company is subject to and comes 
within the provisions of the Colorado Workmen's Compensation 
Act. The Pacific Fruit Express Co. is not a common carrier en-
gaged in interstate commerce. Ellis v. Interstate Commerce, 237 
U. S. 434, Valley Steamship Co. v. Wattawa, 244 U. S. 202. 

210. CORPORATIONS 
James R. Noland, Secretary of State, Nov. 7, 1919. 

It is the duty of the Secretary of State to charge an addi-
tional fee of $2.50 for filing a certificate of incorporation which 
contains an article reciting that the corporation shall have a cor-
porate seal, giving a description of the seal and containing an im-
pression thereof. When a corporation adopts a seal it must file 
an impression thereof in the office of the Secretary of State. 

211. MOTOR VEHICLES 
James R. Noland, Secretary of State, Nov. 8, 1919. 

Non-residents of Colorado must pay registration license fees 
for trucks and trailers propelled on public highways in Colorado. 

212. HIGHWAY CONTRACT 
Arthur M. Stong, Auditor of State, Nov. 8, 1919. 

Under the terms of the contract between the State Highway 
Commission and Dooling Brothers et al, the expense incurred for 
freight and haulage of grain, feed and groceries, is not a proper 
charge against the state. 

213. FEES AND SALARIES 
F. N. Felch, County Clerk, Golden, Colo., Nov. 12, 1919. 

The sheriff of Jefferson County is authorized to appoint an 
undersheriff and to fix his salary subject to the approval of the 
Board of County Commissioners. 
214. APPROPRIATIONS 
E. S. Counselor, County Attorney, Antonito, Colo., Nov. 12, 1919. 

A Board of County Commissioners has no authority to ap-
propriate public funds to the use of the Red Cross Society. 

215. PAWNBROKERS 
Grant McFerson, State Bank Commissioner, Nov. 13, 1919. 

Ch. 159, S. L. 1919, does not apply to pawnbrokers. 
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216. NATIONAL GUARD 

Wm. A. Spangler, The Adjutant General of Colorado, 
Nov. 13, 1919. 

The compensation of officers and enlisted men serving under 
the executive order of the Governor of Colorado, dated October 
21, 1919, is governed by Sec. 10, Ch. 63, p. 200, S. L. 1897. 

217. FEES AND SALARIES 

Fees chargeable by sheriff of fifth class county for serving summons. 

James C. Lang, Eads, Colo., Nov. 14, 1919. 
In your letter of the 12th inst., you state that the sheriff of 

your county has rendered you a bill for $1.25 for serving a sum-
mons; $2.50 for returning two summonses, not served; mileage 
amounting to $8.40 for traveling 84 miles, and $12.00 for auto 
hire in performing such services, this charge being at the rate of 
15 cents per mile, and you ask our opinion as to whether these 
charges are correct. 

We direct your attention to the fact that Kiowa County is in 
the fifth class for fee purposes, (See Chapter 82, S. L. 1913). 

Under Section 2532, R. S. 1908, $1.25 is the proper charge for 
serving and returning a summons in a fifth class county, and 
under Section 15, Chapter 109, S. L. 1919, $1.25 is a proper charge 
for making a return on a summons not served in a fifth class 
district. In this connection it will be observed that said Chapter 
109 reclassifies the counties for salary purposes and that the class-
ification for fee purposes under the Act of 1913 is not affected 
by this new law. 

The mileage of 10 cents a mile is authorized by said Section 
2532. This mileage is an item of compensation to the sheriff, 
to apply upon his salary. The item of $12.00 for expense of auto 
hire is proper, provided that was the actual expense to which the 
sheriff was subjected. 

Section 3 of said Chapter 109 provides for the payment by 
the county of the actual expense of serving civil process. 

Our conclusions therefore are that the sheriff's charges are 
undoubtedly correct. 

218. EIGHT-HOUR LAW 

W. L. Morrissey, Deputy State Labor Commissioner, Nov. 15, 1919. 
Women barbers are not included within the terms of the 

Women's Eight Hour Law. 
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219. SCHOOLS 

Mary C. C. Bradford, State Superintendent of Public Instruction, 
Nov. 17, 1919. 

Fines derived from violation of the Prohibition Law should 
be paid into the General School Fund of the county wherein the 
offense was committed and not into the fund of the school district 
where the offense was committed. 

220. SCHOOLS 

Mary C. C. Bradford, State Superintendent of Public Instruction, 
Nov. 17, 1919. 

A County Superintendent of Schools is not the proper person 
to bring mandamus proceedings against a member of a school 
board unless he is the actual party in interest. Stoddard v. Ben-
ton, 6 Colo. 508. 

A public official acting in good faith should not be com-
pelled to pay the costs of a proceeding while acting within his 
jurisdiction where he represents the public interest. Witter v. 
Whipple, 26 Colo. 1, A. C. 1915-D, 565, note. 

221. ENGINEERS 

Addison J. McCune, Secretary State Board of Engineer 
Examiners, Nov. 28, 1919. 

Under See. 12 of the Act creating a State Board of Enigneer 
Examiners, (Ch. 185, S. L. 1919), an applicant not a citizen of the 
United States who applies within one year from the date of the 
Act and who has established a permanent residence in the State 
of Colorado, and possesses the other qualifications required in 
said Sec. 12, is entitled to a license without examination. 

222. INSURANCE 

Industrial Commission of Colorado, Dec. 5, 1919. 

Service can be had on foreign insurance companies that have 
appointed the State Commissioner of Insurance its true and law-
ful attorney for such purpose. 

223. SCHOOLS 

Colorado Tax Commission, Dec. 6, 1919. 

Ch. 114, S. L. 1917, limiting the levy of taxes does not apply 
to a new consolidated school district. 
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224. OFFICIAL BONDS 

J. M. Meikle, County Attorney, Ordway, Colo., Dec. 9, 1919. 
Ch. 92, S. L. 1919, makes no provision of reimbursement of 

premiums paid on official bonds by officers. Since the statute 
did not contain a safety clause it did not go into effect until 90 
clays after the final adjournment of the General Assembly. In re: 
Interrogatories by the Government, 181 Pac. 197. 

225. TAXATION 

Samuel Quigley, Pres. State Normal School, Gunnison, Colo., 
Dec. 13, 1919. 

State institutions are exempt from war tax on purchases of 
athletic goods. 

226. STALLIONS AND JACKS 

E. M. McCrillis, Secretary State Board of Stock Inspection Com-
missioners, Dec. 19, 1919. 

The term "year" found in Sec. 5, Ch. 184, S. L. 1919, means 
the calendar year. 

227. ROADS AND HIGHWAYS 

R. F. Rockwell, Paonia, Colo., Dec. 20, 1919. 
Sec. 11, Ch. 199, S. L. 1911, which imposed a road poll tax 

of $3.00 on each individual was repealed by Ch. 90, S. L. 1913. 
There is no statute in force which imposes a road poll tax for 
counties. 

228. BONDS 

Wellington E. Fee, City Attorney, Lamar, Colo., Dec. 29, 1919. 
The proceeds from the sale of bonds issued by a city for water 

works extention purposes cannot be used to erect a municipal 
light plant. 

229. INSURANCE 

Claude W. Fairchild, State Insurance Commissioner, Dec. 29, 1919. 
Endowment contracts which contain a provision for the re-

turn of the premiums paid, together with 4 per cent interest per 
annum thereon in the event the contract holder should die before 
reaching a designated age, are not insurance contracts within the 
meaning of Sec. 1 (b) Ch. 99, S. L. 1913, and may therefore be 
sold to minors under the age of 15 years. 
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230. PICKETING 
Wm. A. Spangler, Adjutant General of Colorado, Dee. 31. 1919. 

You would be justified in not consenting that any group of 
men avowedly acting as pickets, loiter about or patrol a place of 
work or business for the ostensible purpose of obtaining the 
names of men at work. 
231. FOREST RESERVE FUND 
J. Elzia Johnston, County Attorney, Saguache, Colo., 

Dec. 31 1919. 
Under Ch. 3, S. L. 1911, the Board of County Commissioners 

has nothing to do with the expenditure of the moneys therein 
mentioned after said moneys have been apportioned to the school 
fund and the road fund. The manner in which the fund shall be 
expended is a matter for the determination of the County Super-
intendent of Schools. 
232. DEPUTY DISTRICT ATTORNEY 
Charles Ellithorp, County Attorney, San Luis, Colo., Jan. 2, 1920. 

Sec. 2584, R. S. 1908, as amended by Ch. 88, S. L. 1915, was 
not repealed by Ch. 111, S. L. 1919. 
233. DETECTIVES 
Oliver H. Shoup, Governor of Colorado, Jan. 6, 1920. 

A surety company should not be released from future lia-
bility on a detective's bond unless the license of the detective be 
revoked. 
234. SCHOOLS 
C. W. Martin, County Superintendent of Schools, Greeley, Colo., 

Jan. 10, 1920. 
A school district having a school population of more than one 

thousand children of school age constitutes a district of the first 
class for the purpose of issuing bonds for building. 
235. AUDITOR OF STATE 
Arthur M. Stong, Auditor of State, Jan. 12, 1920. 

The Auditor or Public Examiner, by virtue of Sec. 7, p. 458, 
Ch. 192, S. L. 1909, has authority to ascertain what property, if 
any, has come into the hands of the sheriff, and what disposition 
has been made thereof, so far as affects the financial affairs of 
his office. 
236. SCHOOLS 
L. W. Martin, Grand Valley, Colo., Jan. 15, 1920. 

A union high school may enter into a contract to employ 
teachers for a period in excess of one year. A third class school 
district may employ a teacher for a period in excess of one year. 
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237. INTOXICATING LIQUORS 
II. Spencer Geltz, Boulder, Colo., Jan. 17, 1920. 

It is a violation of the spirit of the Prohibition statute to sell 
or advertise for sale recipes for making alcoholic liquor. 

238. MOTOR VEHICLES 
James R. Noland, Secretary of State, Jan. 17, 1920. 

A dealer in motor trucks and passenger cars is required to 
pay registration license fees for b6th motor vehicles other than 
motorcycles or motor trucks, and for motor trucks. 

239. CORPORATIONS 
H. H. Woebert, Delta, Colo., Jan. 17, 1920. 

A corporation which has ceased business operations but has 
not been dissolved is under obligation to pay an annual state cor-
poration license tax. 

240. STATE INDUSTRIAL SCHOOL 

Arthur M. Stong, Auditor of State, Jan. 17, 1920. 
The appropriations made by Ch. 70, S. L. 1919, and Ch. 69, 

S. L. 1919, for the expenses of the State Industrial School for 
Boys at Golden, are cumulative, and the institution is entitled to 
the benefit of both. 

241. MOTOR VEHICLES 

James R. Noland, Secretary of State, Jan. 17, 1920. 
Garage proprietors handling motor vehicles as sub-agents are 

required to pay dealers' registration license fees. 

A person who merely takes an occasional order for a motor 
truck, but who carries no trucks in stock and never has possession 
of a truck, but merely represents a firm that deals in trucks, is 
not required to pay any registration license fees. 

242. COUNTIES 
S. H. Morrow, County Attorney, Adams County, 

Denver, Colo., Jan. 20, 1919. 
Adams County is in the fourth class for fee purposes. 
The Sheriff of Adams County is entitled to the actual traveling 

expenses incurred in the performance of his official duties in the 
investigation and pursuit of law violators, as provided in Sec. 3, 
Ch. 109, S. L. 1919. 
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243. CHRISTIAN SCIENCE 
John G. Crabbe, Prest. State Teachers' College, 

Greeley, Colo., Jan. 26, 1920. 
Exemption of Christian Science students from taking the usual 

students' physical examination, would violate no statute of this 
state. 

244. CIVIL SERVICE 

Motor Vehicle Supervisor within Classified Civil Service. 

James R. Noland, Secretary of State, Jan. 27, 1920. 
In your letter of the 24th inst. you request the opinion of 

this office as to whether or not the position of Motor Vehicle Super-
visor provided for by Chapter 161, S. L. 1919, is within the Classi-
fied Civil Service as defined by the recent constitutional civil service 
amendment. 

That amendment provides: 

"The Classified Civil Service of the state shall 
comprise all appointive public officers and employees 
and the places which they hold." 

with certain designated exceptions. 

Manifestly, the position of Motor Vehicle Supervisor is an 
appointive public office or employment, and it must follow that 
this position falls within the Classified Civil Service unless it is 
comprehended within the designated exceptions. 

A careful study of the statute creating this position, having 
special reference likewise to the portions thereof which you point 
out in your letter, leads me to the conclusion that the position in 
question is not comprehended within any of the exceptions to the 
operation of that amendment, and that the position is therefore 
within the Classified Civil Service. It is true that Section 22 of 
the statute authorizes the Motor Vehicle Supervisor to prefer 
charges against the holder of, and to suspend or revoke any motor 
or other vehicle registration license number or chauffeur's license, 
on written complaint, and after due hearing, but that section also 
specifically designates the causes for which a license may be sus-
pended or revoked, and I, therefore, do not believe that the power 
to revoke or suspend a license pursuant to such a statute, is the 
exercise of a judicial function within the meaning of the consti-
tutional amendment. 

It is generally held that the granting or revocation of licenses 
is not an exercise of judicial power as that term is understood in 
reference to the distribution of the powers of government. (See 
17 Ruling Case Law, p. 556.) 
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245. STATE BOARD OF LAND COMMISSIONERS 
Arthur M. Stong, Auditor of State, Jan. 29, 1920. 

By virtue of Sec. 2, Ch. 187, S. L. 1911, the State Board of 
Land Commissioners has authority to allow compensation to an 
appraiser for additional services rendered by him. 

246. BANKS 

Grant McFerson, State Bank Commissioner, Jan. 29, 1920. 
The number of directors in a banking corporation organized 

under the Act of 1913, may be changed by an amendment to the 
by-laws without amending the certificate of incorporation. 

247. TAXATION 
George H. Shaw, County Attorney, Fort Collins, Colo., 

Jan. 30, 1920. 
All equities acquired in state lands are subject to taxation. 

See Ch. 187, S. L. 1919, Sec. 25. 
The inchoate title acquired by the holder of a certificate of 

purchase from the State Board of Land Commissioners, is subject 
to incumbrance and transfer. Patterson v. DeLong, 11 C. A. 103. 

248. CIVIL SERVICE 

Registrar and Assistant Registrar of University of Colorado not within 
Classified Civil Service. 

Clifford W. Mills, Regent of the State University, 
Denver, Colo., Jan. 30, 1920. 

Answering your inquiry of January 21, relative to the status, 
under the Civil Service Amendment, of the Assistant Registrar of 
the University of Colorado, it is the opinion of this office that the 
incumbent is an officer in an educational institution, not reforma-
tory or charitable in character. 

It was held by Attorney General Barnett (Biennial Report, 
1909-1910, page 46) that the President of the Agricultural College 
was not a civil officer within the meaning of See. 6, Art. VII of 
the State Constitution, which requires such officers to be qualified 
electors. A position growing out of a contractual relation of the 
Government is not an office in the legal sense of the term. 

It is manifest, however, that the term "officers," as used in 
Sec. 6944, 1908 Revised Statutes, and in the Civil Service Amend-
ment, is not used in the same sense as that in the Constitution, 
and while they are employees in the legal sense of the term, yet 
they are "officers" of the institution. 
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The question presented depends on whether the Registrar is 
an officer in this sense. A perusal of the various duties of the 
Registrar as set out in the University Catalogue for 1918-1919, 
indicate clearly that they transcend those of a mere clerical em-
ployee. (Pp. 26, 27, 28, 30, 31, 37, 189, 260.) It is the opinion 
of this office that the Registrar of the University of Colorado, is 
an officer of an educational institution not reformatory or charitable 
in character, within the meaning of the Civil Service Amendment. 
It follows that the Assistant Registrar is such an officer and is, 
therefore, excepted by the terms of that Amendment from the 
classified list. 

This opinion must be understood as applying strictly to the 
question presented, and is not to be extended to any other position. 

249. BUILDING AND LOAN ASSOCIATIONS 
Arthur M. Stong, Auditor of State, Feb. 3, 1920. 

The purposes of the Continental Bond Corporation are those 
of a building and loan association. 

250. CORPORATIONS 
L. G. Carpenter, Pres. State Historical Society, 

Denver, Colo., Feb. 3, 1920. 
The State Historical and Natural History Society is a corpo-

ration organized not for profit, and the statutory provision requiring 
that thirty clays' notice be given of meetings does not apply 

thereto. 

251. GAME AND FISH 
R. G. Parvin, Game and Fish Commissioner, 

Denver, Colo., Feb. 4, 1920. 
To allow deputy game wardens the fee of 25c for issuing game 

and fish licenses would violate no statute. 

252. HEALTH AND POLICE REGULATIONS 
George Norlin, Pres. University of Colorado, Boulder, Colo., 

Feb. 4, 1920. 
The University of Colorado is subject to the reasonable health 

and police regulations of the City of Boulder. 

253. COUNTIES 
T. J. Ehrhart, State Highway Commissioner, Feb. 6, 1920. 

It is not within the legal power of a county to enter into con-
tracts with the State Highway Commission to do construction work 
on state roads within the county. Where a county has received 
the benefit thereof, the State can lawfully pay for the performance 
of the work done. Rollins v. County Commrs., 15 Colo. 103, 109. 
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254. CIVIL SERVICE 
Wm. N. Beggs, Pres. State Historical & Natural History Society, 

Feb. 7, 1920. 
Employees of the State Historical and Natural History So-

ciety other than officers or teachers, are in the classified civil service 
and subject to the Civil Service Commission. 
255. PETROLEUM PRODUCTS 
L. B. Maupin, Baggs, Wyo., Feb. 9, 1920. 

The sale or offer for sale of gasoline by a company subjects 
it to the tax imposed by Ch. 168, S. L. 1919, irrespective of where 
the purchaser intended to use it. 
256. WATER COMMISSIONERS 
J. G. Archuleta, County Clerk, Walsenburg, Colo., Feb. 9, 1920. 

It is not necessary that a water commissioner devote all of 
his time to his office. He may employ suitable assistants. 
257. COAL MINE INSPECTOR 
James Dalrymple, Chief Coal Mine Inspector, Feb. 9, 1920. 

The owner of a coal mine, who has a certified mine foreman 
in charge, can be prosecuted for employing an uncertified fire boss. 
258. BONDS 
Anna Norberg, County Treasurer, Delta, Colo., Feb. 10, 1920. 

Interest coupons on bonds of irrigation districts should be 
received in payment of a district bond-fund tax where the coupons 
mature within the year said tax is payable. 
259. COUNTY OFFICERS 
Arthur M. Stong, Auditor of State, Feb. 10, 1920. 

County judges in counties of the third class are permitted 
to act as Clerk of the County Court and to receive compensation 
therefor. 

The Clerk of the County Court may act as probation officer, 
and receive both salaries, except when the judge shall elect to act 
as clerk, unless as a matter of fact or of law the officers are in-
compatible. 

In counties of the third class, the salary of the Clerk of the 
County Court is payable out of the fees and emoluments of the 
office. 
260. ROADS AND HIGHWAYS 
Arthur M. Stong, Auditor of State, Feb. 11, 1920. 

The State Highway Commissioner must, from time to time, 
divide and cause to be distributed among the several counties of 
the state, one-half of the special road fund created by Ch. 168, 
S. L. 1919, according to the designated mileage on the first day 
of January of each year. 



134 
BIENNIAL REPORT 

261. NATIONAL GUARD 
Wm. A. Spangler, the Adjutant General of Colorado, Feb. 16, 1920. 

Each class mentioned in Ch. 9, S. L. 1919, Extra Sess., is exclu-
sive of the other two. 

262. CIVIL SERVICE 
James R. Noland, Secretary of State, Feb. 18, 1920. 

A county motor vehicle registration clerk is an employee of 
the county clerk and therefore not in the Classified Civil Service. 

263. MOTOR VEHICLES 
James R. Noland, Secretary of State, Feb. 20, 1920. 

The expense incurred in the purchase of automobile license 
tags, authorized by Sec. 20, Ch. 161, S. L. 1919, is in addition to 
the expenditure authorized by Sec. 18. 

264. NATIONAL GUARD 
W. C. Stewart, Military Auditor, Denver, Colo., Feb. 25, 1920. 

Ch. 9, S. L. 1919, Ex. Sess., does not provide for allowances 
for dependent grandparents, wife's parents, nephews or nieces. 

265. MINES 
Horace F. Lunt, Commissioner of Mines, Feb. 26, 1920. 

An inspector of mines has no authority to order a coroner's 
inquest on the body of a man killed in a mine accident. 

266. STATE INSTITUTIONS 
Oliver H. Shoup, Governor of Colorado, Feb. 27, 1920. 

The Colorado Agricultural College cannot incur indebtedness 
in excess of that allowed by Sec. 6121, R. S. 1908, for the purpose 
of increasing salaries of the faculty. 

267. CIVIL SERVICE 
State Civil Service Commission, Feb. 26, 1920. 

Stenographers and clerk employed at the University of Colo-
rado are subject to the provisions of the Civil Service Constitutional 
Amendment and the statutes and rules enacted in pursuance 
thereof. 

268. MOTOR VEHICLES 
Floyd Fairhurst, Motor Vehicle Supervisor, Feb. 27, 1920. 

"When a motor vehicle is used "when occasion demands" for 
the transportation of passengers for hire, it comes under Sec. c, 
of Paragraph 6, of the Motor Vehicle Tax Law, Ch. 161, S. L. 1919. 
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269. FEES AND SALARIES 

Lillie O. Haughey, County Clerk and Recorder, Craig, Colo., 
Feb. 28, 1920. 

Fees for filing articles of incorporation, amended articles, cer-
tificate of full paid stock, certificate of corporate seal, or ditch aud 
reservoir plats, are governed by Sec. 2538, R. S. 1908. Moffat 
County is in the fifth class for fee purposes. 

270. GRAIN INSPECTOR 

E. J. Joerger, Denver, Colo., Mar. 2, 1920. 
Grain inspection must be made by the purchasing agent or 

buyer and under a license from the Chief State Grain Inspector. 
Such license belongs to the person holding it and not to the com-
pany that may have paid for it. 

271. MOTOR VEHICLES 

Floyd Fairhurst, Motor Vehicle Supervisor, Mar. 3, 1920. 
The proviso contained in See. 5 (a) of the Motor Vehicle Act 

of 1919 (S. L. 1919, Ch. 161), concerning reduction in license fees, 
applies to all motor vehicles, including motor trucks. 

272. NURSES 

State Board of Nurse Examiners, Mar. 4, 1920. 
The State Board of Nurse Examiners may register without 

examination graduate nurses from Illinois who meet the require-
ments of the laws of this state, and who were registered in Illinois 
prior to July, 1919. By reason of an amendment to the Illinois 
laws with reference to nursing, effective July, 1919, the laws of 
Illinois do not equal the standards of the laws of the State of 
Colorado. 

273. SALARIES 

Fred C. Sporleder, County Treasurer, Mar. 8, 1920. 
The County Treasurer is not allowed the 5% provided for in 

Sec. 5701, R. S. 1908, in addition to regular salary fixed by law. 

274. WORKMEN'S COMPENSATION 

Industrial Commission of Colorado, Mar. 8, 1920. 
The Manitou-Pike's Peak Railroad Company is not engaged 

in interstate commerce, and its employees are subject to the pro-
visions of the Workmen's Compensation Act. 
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275. CERTIFICATES OF INDEBTEDNESS 
Arthur M. Stong, Auditor of State, Mar. 8, 1920. 

Under the provisions of Ch. 139, S. L. 1919, the Auditor of 
State is authorized to issue all of the certificates of indebtedness 
to the Internal Improvement Fund therein specified at one time. 

276. WARRANTS 
Arthur M. Stong, Auditor of State, Mar. 10, 1920. 

By virtue of Ch. 77, S. L. 1919, the Auditor of State has au-
thority to draw required warrants in favor of the Treasurer of 
the Board of Regents, not exceeding the sum of $75,000, out of any 
funds in the State Treasury not otherwise appropriated, upon 
order of the President of said Board, countersigned by its Secretary. 

277. SCHOOLS 
Edwin Jupe, Hotchkiss, Colo., Mar. 15, 1920. 

A third class school district may vote bonds for building pur-
poses at the regular school election to be held on the first Monday 
in May. Sec. 1, Ch. 176, S. L. 1919. 

278. ELECTIONS 
L. C. Elver, Granada, Colo., Mar. 16, 1920. 

The town clerk should give 15 days' notice by publication of 
a regular town election in an incorporated town in the manner 
provided by Sec. 2144, R. S. 1908. 

279. SCHOOLS 
W. R. West, Superintendent of Schools, Simla, Colo., Mar. 16, 1920. 

Whether a school board before the expiration of one school 
year has authority to hire teachers for the ensuing year, see School 
District No. 9 v. Gigax, et al. 

280. PUBLIC HIGHWAYS 
Leslie M. Bell, U. S. Commissioner, Dove Creek, Colo., 

Mar. 18, 1920. 
A compliance with See. 5834, R. S. 1908, prior to patent of 

land is necessary to create public highway along section lines. 

281. CONTRACTS 
Colorado School of Mines, Golden, Colo., Mar. 20, 1920. 

The Colorado School of Mines is liable for indebtedness con-
tracted by an agent, after his authority had been revoked and 
before such revocation had been communicated to the creditors. 
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282. MOTOR VEHICLES 
W. D. Martin, New Raymer, Colo., Mar. 22, 1920. 

An owner and driver of a car, carrying passengers for hire, 
must procure a chauffeur's license under Sec. 9, Ch. 161, S. L. 1919. 

283. HEALTH 
State Board of Health, Denver, Colo., Mar. 27, 1920. 

The State Board of Health has no authority to enter into an 
agreement with the United States for the purpose of enabling said 
board to appoint inspectors of the National Parks in Colorado as 
deputy sheriffs and paying expenses for arrests made. 

284. REVENUE 
Earl McPhee, County Assessor, Mar. 30, 1920. 

An owner or operator of any mine dump must make returns 
of production to county assessor. 

285. FACTORY INSPECTOR 
James R. Noland, Secretary of State, Mar. 31, 1920. 

Ch. 122, S. L. 1919, does not appropriate the sum of $1,200 
per annum for the expenses of deputy factory inspectors. 

286. CITIZENSHIP 
L. C. Elver, Granada, Colo., April 1, 1920. 

A wife takes the citizenship of her husband. If he is not a 
citizen, she is not a citizen. Sec. 3402, Barnes Federal Code; 
Mackenzie v. Haro, 165 Calif. 776; 134 Pac. 713, Aff. 239 U. S. 299. 

287. MOTOR VEHICLES 
James R. Noland, Secretary of State, April 1, 1920. 

The last proviso in Sec. 5-a, Ch. 161. S. L. 1919, applies to 
all motor vehicles and may operate to reduce the license fee below 
five dollars. 

288. OFFICERS 

Member of Board of Trustees cannot hold office as Town Treasurer at 
same time. 

W. B. Edwards, Town Clerk, Erie, Colo., April 1, 1920. 
In your letter of the 25th ult., you ask our opinion as to 

whether or not a member of the board of trustees in an incorpo-
rated town may also act as Town Treasurer. 
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"We believe that the two offices in question cannot be held by 
one and the same person at the same time, for the following reasons, 
among others: 

Section 6634, R. S. 1908, provides that the treasurer shall give 
bond in such sum as the trustees may require, conditioned for the 
faithful performance of his duties, and which bond shall be ap-
proved by the trustees. 

If the treasurer were also a trustee, then he would participate 
in the determination of the amount of his own bond and in the 
approval of the sureties thereon. This shows the incompatibility 
of the two offices. 

Section 6638, R. S. 1908, requires the treasurer to render a 
monthly accounting to the trustees; while Section 6639, R. S. 1908, 
provides that the treasurer may be removed from office by the trus-
tees for a violation of the provisions of that section. 

Other considerations might be mentioned, but the above is 
sufficient to show that the offices in question are incompatible as a 
matter of law, and cannot be filled by the same person. 

289. ELECTIONS 
Herschel Horn, Lamar, Colo., April 2, 1920. 

A female voter loses her citizenship by marriage to an alien 
and thus becomes disqualified to vote at a town election. 

290. INSURANCE 
Claude W. Fairchild, Insurance Commissioner, April 2, 1920. 

Funds of Domestic Life Insurance Company may be invested 
in two-year 7% collateral notes of the Denver Gas and Electric 
Light Company, secured by a deposit of $935,000 of first mortgage 
5% bonds of said company, provided said company is a dividend 
paying corporation. 

291. BLIND BENEFITS 
Arthur M. Stong, Pres. Blind Benefit Commission, April 6, 1920. 

The State must reimburse the counties for one-half of the 
fees paid to the county physicians for examining applicants under 
the Blind Benefit Act. 
292. IRRIGATION 
Arthur M. Stong, Auditor of State, April 9, 1920. 

Charles W. Beach, Irrigation Division Engineer of Division 
No. 2, is entitled to the salary of the office, which has not been paid 
to E. R. Chew, the de facto incumbent. 

293. BLIND BENEFITS 
Jeffrey & Stinemeyer, Canon City, Colo., April 9, 1920. 

The estate of a deceased blind person is entitled to a blind 
benefit allowance which was due prior to the date of the death 
of such blind person. 
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294. SCHOOLS 

Geo. L. Bushyager, Craig, Colo., April 13, 1920. 

Notice of all school bond elections must be advertised a speci-
fied length of time before the day of election. 

All qualified electors who have paid a school tax in the year 
preceding the bond election are entitled to vote. 

Land that has been patented after the issuance of the bonds 
becomes subject to the tax for the principal and interest of said 
bonds remaining unpaid. 

Any land that may be annexed to the district after the issuance 
of the bonds will be taxable to meet its proportionate share of the 
principal and interest of said bonds. 

295. OFFICERS 

Arthur M. Stong, Auditor of State, April 14, 1920. 
The Chief Inspector of Coal Mines is entitled to the increased 

salary provided for by Ch. 95, S. L. 1919. 
The State Teacher of the Adult Blind is entitled to the in-

creased salary provided for by Ch. 88, S. L. 1919. 

296. CIVIL SERVICE 

Arthur M. Stong, Auditor of State, April 15, 1920. 
It would be proper to refuse to issue warrants to the State 

Oil Inspector and his deputies for increased salaries allowed by 
Ch. 166, S. L. 1919, for the months of June and July, 1919, inas-
much as said act did not take effect until July 7, 1919, notwith-
standing the fact that the Civil Service Commission certified their 
salaries for those months at the increased rate. 

297. OIL INSPECTOR 

Arthur M. Stong, Auditor of State, April 17, 1920. 
The actual and necessary expenses of the office of the State 

Oil Inspector may be paid out of the fees and emoluments thereof, 
upon proper vouchers issued therefor. 

298. INDUSTRIAL SCHOOL FOR GIRLS 

Edward C. Stimson, Pres. Board of Control, Industrial School for 
Girls, April 17, 1920. 

The construction of a building for the Industrial School for 
Girls may be undertaken without the execution of a contract. 
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299. OFFICERS—COMPENSATION 
An appointee to fill a vacancy in a county office is not entitled to draw 

an increased salary provided for by statute enacted after the 
commencement of the term. 

George A. Pughe, County Attorney, Craig, Colo., April 20, 1920. 
In your letter of the 14th inst., you ask our advice upon the 

question whether or not a person appointed to the office of 
County Assessor to fill a vacancy occasioned by the resignation 
of the elected incumbent, may lawfully receive the increased 
salary provided for by a statute enacted after the commencement 
of the term in which the vacancy occurred. 

In response to a similar inquiry propounded by your county 
clerk and recorder, this office stated that it had on several oc-
casions expressed the opinion that an appointee to fill a vacancy 
in a county office is not entitled to draw an increased salary 
provided for by statute enacted after the commencement of the 
term. 

In that connection we also pointed out that an opinion from 
this office upon a question of this kind is not conclusive or binding 
upon anyone, and we suggested that the matter be submitted to 
you, as county attorney. 

The opinion this office has heretofore expressed upon this 
matter is supported in the cases of: 

Storke v. Goux, 129 Cal. 526; 62 Pac. 68; Kear-
ney v. Board of State Auditors, 155 N. W. 510; Bos-
worth v. Ellison, 147 S. W. 400. 

In Carter v. State, ex rel. 186 Pac. 464, the Supreme Court 
of Oklahoma announced a contrary doctrine. 

In view of the fact above pointed out, that no opinion of this 
office upon the question would be of a final character or binding 
upon any one, we suggest, especially in view of the conflicting 
decisions, that you decide the matter in accordance with your own 
views of the weight to be accorded to the several adjudged cases. 

300. BLIND BENEFITS 
Arthur M. Stong, Auditor of State, April 20, 1920. 

A county physician is entitled to receive the sum of $2.00 for 
each applicant examined under the Act. 

301. SEEDS 
C. P. Gillette, Fort Collins, Colo., April 22, 1920. 

Seed dealers or merchants are required to comply with the 
provisions of Ch. 123, S. L. 1917. 
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302. NATIONAL GUARD 
Wm. A. Spangler, The Adjutant General of Colorado, 

April 22, 1920. 
The expenditure of $3,000 to the National Guard Association 

of the United States from moneys realized from the National De-
fense Bonds, (Ch. 163, S. L. 1919), for the use of the plan of said 
association, and the services of Col. Rose in directing and organiz-
ing the work of recruiting the National Guard of the state, is not 
authorized. 

303. CORPORATIONS 
James R. Noland, Secretary of State, April 30, 1920. 

An overpayment of a corporation license tax made because 
of a mistake of law, should not be returned. Larimer County v. 
National St. Bank, 11 Colo. 564; Richardson v. Denver, 17 Colo. 
398. 

304. SCHOOLS 
Margaret F. Wald, Secy. School Dist. No. 6, Kutch, Colo. 

May 6, 1920. 
An elector may write in the name of any person for whom he 

desires to vote. 

305. SCHOOLS 
Anna F. Powless, Superintendent of Schools, Alma, Colo., 

May 13, 1920. 
Where a school district erroneously voted for a treasurer 

while there was an incumbent whose term does not expire until 
1921, the election is not void, but merely ineffectual as regards 
the office of treasurer. 

306. SCHOOLS 
James A. Murray, Wagon Wheel Gap, Colo., May 15, 1920. 

• 
Funds of a school district cannot be invested in securities. 

307. SCHOOLS 
Mary C. C. Bradford, State Superintendent of Public Instruction, 

May 18, 1920. 
A county high school committee cannot delegate to some per-

son other than the County Superintendent of Schools, the power 
to issue and sign warrants. 

A county high school committee has no authority to issue 
blanket warrants for the purpose of creating a cash account for 
the payment of indebtedness against the district. 
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308. SCHOOLS 

Marjorie Wagner, Cope, Colo., May 21, 1920. 
In districts of the third class it is not essential that candi-

dates be nominated before an election. 

309. INSURANCE 

Claude W. Fairchild, Insurance Commissioner, May 21, 1920. 
The Commissioner of Insurance may certify on policy forms 

that deposits of securities have been made with him in accordance 
with the statutes. 

310. APPROPRIATIONS 

John Conkie, Commandant, Colo. State Soldier's and Sailor's 
Home, Homelake, Colo., May 26, 1920. 

The deficiency appropriation for payment of duly approved 
indebtedness incurred during the biennial period 1917-1918 can-
not be construed to include indebtedness incurred during the 
period 1919-1920. 

311. STATE HORTICULTURIST 
H. D. Lochlin, Chief Deputy State Horticulturist, June 5, 1920. 

The powers and duties of the State Horticulturist are con-
tained in Section 3, Ch. 94, S. L. 1913. 

312. EDUCATIONAL LOAN FUND 
Arthur M. Stong, Auditor of State, June 9, 1920. 

Ch. 23, S. L. 1919, creating the Colorado Educational Loan 
Fund is a valid and constitutional act. 

313. INSURANCE 
Claude W. Fairchild, Commissioner of Insurance, June 15, 1920. 

An insurance company authorized to do business in Colorado 
may write policies of insurance and at the same time sell by sep-
arate and independent contract its stock to the same person. 

314. INSURANCE 
Claude W. Fairchild, Commissioner of Insurance, June 21, 1920. 

A domestic insurance company is not authorized to lend 
money on or purchase a leasehold interest in lands where rent 
is reserved in the lease. 
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315. SCHOOLS 

A. Board of a consolidated school district may furnish transportation 
for pupils with a vote of the electors authorizing the action. 

A district has power to purchase trucks and provide transportation. 

McMullin and Sternberg, Grand Junction, Colo., July 5, 1920. 

In your letter of the 26th ult., you state that School District 
No. 43 in your county has requested you to ask this office for an 
opinion upon the following questions: 

"First, do the electors under Chapter 180 of 
the Session Laws of 1919, have to authorize 
transportation in consolidated districts? 

"Second, in case transportation is authorized, 
has the district, under either the 1909, 1911, or 1919 
Act, or any other act, the power to buy its own 
trucks, and provide its own transportation, or must it 
contract with some one to furnish transportation?" 

In connection with the first question, you refer us to Section 
4, Chap. 204, S. L. 1909, and to Chap. 202, S. L. 1911. The act 
of 1911 expressly amends the act of 1909, thus eliminating the act 
of 1909 from further consideration. 

The act of 1919 referred to in the questions, contains no re-
pealing clause whatever, nor does it in any manner expressly nega-
tive the act of 1911. 

In the language of our Supreme Court: 

"There is a general principle supported by 
numerous authorities that a statute without negative 
words, will not repeal an existing statute unless there 
is an unavoidable repugnancy." 

(Harrington v. Harrington, 58 Colo. 159.) 

This seems to be a terse statement of the rule that repeals by 
implication are not favored and will be recognized only where there 
is an unavoidable repugnancy between the earlier and later Acts. 
Moreover, it will be noted that the Act of 1911 is special in its 
character referring as it does only to a particular class of school 
districts, while the act of 1919 is general in its character as com-
pared to the act of 1911—in that, by its terms, it comprehends 
all school districts. 

The rule against repeals by implication is especially strong 
where the earlier act is special in character and the later one gen-
eral in character. 
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In Rice v. Goodwin, 2 Colo. App. 269, the Court quotes with 
approval the following- from a classical text writer: 

"The repeal of a special statute, enacted for a 
special purpose, must be either express, or the mani-
festation of the legislative intent to repeal must be 
so clear as to be equivalent to an express direction." 

This leads me to the conclusion that the school board of a con-
solidated school district may, at its discretion, furnish transporta-
tion as provided by the act of 1911, without a vote of the qualified 
electors of the district. 

The second question is, in my opinion, more difficult of certain 
solution. You will observe that the act of 1911 provides that the 
school board may "furnish transportation" and that this is fol-
lowed by a proviso to the effect that the person employed for the 
"purpose of transporting" the pupils shall give bond, etc. At 
first blush, one might conclude that the proviso contemplates that 
a contract be let to some person to furnish the transportation in-
cluding the means of transportation employed, but that is not a 
necessary inference, since it would be necessary to employ some 
person for the purpose of transporting the pupils, whether the 
district furnished the means of transportation or not. 

It might, and probably would, be more desirable and econom-
ical for consolidated school districts, in some instances, at least, 
to own their own vehicles of transportation and employ some one 
to drive them, than it would be for the districts to hire the means 
of transportation as well as to employ persons to drive them. 

I therefore believe that a reasonable and sensible construction 
of the act of 1911 would permit the District to buy its own trucks 
and provide its own means of transportation, and I have found 
no other statute, which, in my opinion, expressly or impliedly pro-
hibits such action on the part of a consolidated school district. 

My information is that it is common practice for these dis-
tricts to purchase and own their own vehicles used in transport-
ing pupils. 

316. ELECTIONS 
Fred O. Pearce, County Clerk, Brighton, Colo., July 9, 1920. 

Ch. 118, S. L. 1919, providing for the compensation of elec-
tion officials, applies only to cities, or cities and counties, and 
does not apply to incorporated towns or counties. The pay of 
election officials in Adams County is governed by former laws. 

317. STATE BOARD OF LAND COMMISSIONERS 
Will R. Murphy, State Board of Land Commissioners, 

July 14, 1920. 
The State Board of Land Commissioners has no power to ex-

change U. S. Government Liberty Bonds purchased by it for 
those of another issue. 
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318. PROHIBITION 

It is the duty of the Secretary of State to refuse to file petitions seeking 
to submit to qualified voters a proposed amendment to the Con-
stitution of Colorado which, if enacted, would violate the Fed-
eral Constitution. 

James R. Noland, Secretary of State, July 14, 1920. 
I have your official communication of the 9th inst., request-

ing my opinion upon the following proposition, viz: 
Certain petitions have been filed in your office, seeking the 

submission at the next regular general election of what is called 
a proposed amendment to Article XXII of the State Constitution. 

As it now stands Article XXII is as follows: 
"From and after the first (1st) day of January, 

1916, no person, association or corporation shall, 
within this state manufacture for sale or gift any in-
toxicating liquors; and no person, association or 
corporation shall within this state, sell or keep for 
sale any intoxicating liquors, or offer any intoxicat-
ing liquors for sale, barter or trade; Provided, how-
ever, that the handling of intoxicating liquors for 
medicinal or sacramental purposes may be provided 
for by statute." 

This article was initiated by petition in 1914, and adopted 
November 3rd, 1914. The amendment now proposed, is an ad-
dition to said article, and reads: 

"The term 'intoxicating liquors' within the 
meaning of the Constitution shall be interpreted 
and is hereby defined to be 'all spirituous liquors; 
and any and all brewed or malt liquors or beverages 
containing more than four (4) per centum of alcohol 
by volume, and any and all vinous liquors or wines 
containing more than ten (10) per centum of alcohol 
by volume.' 

"Brewed or malt liquors or beverages contain-
ing not more than four (4) per centum of alcohol by 
volume, and vinous liquors or wines containing not 
more than ten (10) per centum of alcohol by vol-
ume, shall not be sold in any quantity less than one 
pint and only and solely for the personal or family 
use of the purchaser; but nothing in this amendment 
shall be construed to permit the drinking or con-
consumption of any vinous, brewed or malt liquors or 
beverages in any place of public resort: nor to per-
mit the re-establishment or maintenance of any 
saloon. 
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"Section 2. This article is self-executing, but 
legislation may be enacted to facilitate its opera-
tions, but in no way limiting or restricting the pro-
visions of this article, or the powers herein re-
served; and all laws or parts of laws in conflict 
with this amendment are hereby repealed." 

The real question presented is: Are you required to accept 
or file said petitions, place upon the official ballot and submit to 
the voters of this state said proposed amendment for their adop-
tion or rejection at the polls? 

Let us first examine the provisions of our State Constitution 
pertinent to this inquiry. 

Article V, Section 1, provides: 

"The people reserve to themselves the power 
to propose laws and amendments to the Constitution, 
and to enact or reject the same at the polls, inde-
pendent of the General Assembly. 

" A t least eight per cent of the legal voters shall 
be required to propose any measure by petition, and 
every such petition shall include the full text of the 
measure so proposed. Initiative petitions for state 
legislation and amendments to the Constitution shall 
be addressed to and filed with the Secretary of State 
at least four months before the election at which 
they are to be voted upon. 

"The whole number of votes cast for Secre-
tary of State at the regular general election last pre-
ceding the filing of any petition for the initiative 
or referendum shall be the basis on which the num-
ber of legal voters necessary to sign such petitions 
shall be counted. 

"The Secretary of State shall submit all meas-
ures initiated by or referred to the people for adop-
tion or rejection at the polls in compliance here-
with." 

It is further provided that in submitting the same and in 
all matters pertaining to the forms of all petitions, "the Secre-
tary of State and all other officers shall be guided by the general 
laws, and the act submitting this amendment, until legislation 
shall be especially provided therefor." 

Ordinarily, with nothing further appearing, your duty 
would be determined by a proper interpretation of the foregoing 
provisions. 
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However, there are other important considerations involved 
in this particular case. 

That the people of this state have the right to change or 
amend their State Constitution, if they so desire, in the manner 
pointed out therein, is conceded, provided said change or amend-
ment is not repugnant to the Constitution of the United States. 

(Art. II, Sec. 2, Bill of Rights, Colorado Constitution.) 
The act passed by Congress to enable the people of Colorado 

to form a constitution and state government, and for admission 
of this state into the Union, required the people in convention 
assembled to declare "that they adopt the Constitution of the 
United States"; and the people were authorized to "form a 
constitution and state government," provided "that the Consti-
tution shall be republican in form * * * and not be repug-
nant to the Constitution of the United States." 

(Section 4, Enabling Act.) 
And by its admission into the Union, Colorado accepted and 

became bound by the provisions of the Constitution of the United 
States. 

Article VI, Section 2, of the Constitution of the United States 
specifically declares: 

"This Constitution and the laws of the United 
States which shall be made in pursuance thereof and 
all treaties which shall be made under the authority 
of the United States shall be the supreme law of the 
land; and the judges in every state shall be bound 
thereby, anything in the Constitution or laws of any 
state to the contrary notwithstanding." 

It is further provided: 
"The members of the several legislatures, and 

all executive and judicial officers, both of the United 
States and of the several states, shall be bound by 
oath or affirmation to support this Constitution." 

(Art. VI, Sec. 3, U. S. Const.) 

The Constitution of Colorado provides: 
"Every civil officer, except members of the Gen-

eral Assembly, and such inferior officers as may be 
by law exempted, shall, before he enters upon the 
duties of his office, take and subscribe an oath or 
affirmation to support the Constitution of the United 
States and of the State of Colorado, and to faith-
fully perform the duties of the office upon which he 
shall be about to enter." 

(Art. XII, Sec. 8, Colorado Constitution.) 
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Now, let us examine the provisions of the Eighteenth Amend-
ment to the Constitution of the United States. 

Section 1 reads: 

"After one year from the ratification of this 
article, the manufacture, sale or transportation of in-
toxicating liquors within, the importation thereof 
into, or the exportation thereof from the United 
States and all territory subject to the jurisdiction 
thereof for beverage purposes is hereby prohibited." 

Section 2 provides: 

"The Congress and the several states shall have 
concurrent power to enforce this article by appro-
priate legislation." 

We already have state-wide prohibition. The Eighteenth 
Amendment gave us national prohibition. It prohibits the man-
ufacture, sale, transportation, importation and exportation of 
intoxicating liquor for beverage purposes, and it unquestionably 
applies to both beer and wines. 

The Twenty-second General Assembly of Colorado ratified 
said amendment by almost unanimous vote, 45 of the 48 states 
of the Union approved it, and it is now in force. It has been 
subjected to attack from every possible angle, but on June 7, 
1920, in the case of Rhode Island vs. Palmer and other similar 
cases (Advance Sheets Supreme Court Reporter, Vol. 40, No. 16, 
page 486), the Supreme Court of the United States sustained its 
validity and held that by "lawful proposal and ratification" said 
amendment has become a part of the Federal Constitution and 
must be respected and given effect, the same as other provisions 
of that instrument. 

The opinion delivered by Mr. Justice Van Devanter contains 
the following positive and forcible statement: 

"The first section of the amendment—the one 
embodying the prohibition—is operative throughout 
the entire territorial limits of the United States, 
binds all legislative bodies, courts, public officers and 
individuals within these limits, and of its own force 
invalidates every legislative act—whether by Con-
gress, by a state legislature, or a territorial assembly 
—which authorizes or sanctions what the section 
prohibits." 

Construing the second section of the amendment, the court 
said: 
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"This does not enable Congress or the several 
states to defeat or thwart the prohibition, but only 
to enforce it by appropriate means." 

"The words 'concurrent power' in that section 
do not mean joint power, or require that legislation 
thereunder by Congress, to be effective, shall be ap-
proved or sanctioned by the several states or any of 
them: nor do they mean that the power to enforce 
is divided between Congress and the several states 
along the lines which separate or distinguish foreign 
and interstate commerce from intrastate affairs." 

"The power confided to Congress by that sec-
tion, while not exclusive, is territorially coextensive 
with the prohibition of the first section, embraces 
manufacture and other intrastate transactions as 
well as importation, exportation and interstate traf-
fic, and is in no wise dependent on or affected by ac-
tion or inaction on the part of the several states or 
any of them." 

"That power may be exerted against the dis-
posal for beverage purposes of liquors manufactured 
before the amendment became effective just as it 
may be against subsequent manufacture for those 
purposes. In either case it is a constitutional man-
date or prohibition that is being enforced." 

The language of the Court is plain and unambiguous. There 
is no room for doubt or misunderstanding as to what the amend-
ment means, or the effect to be given to it. 

In pursuance of said amendment, Congress passed the Vol-
stead Enforcement Act (Sixty-sixth Congress, first session). 

Title II, Section 1, of said act reads: 

"The phrase 'intoxicating liquor' shall be con-
strued to include alcohol, brandy, whisky, rum, gin, 
beer, ale, porter and wine, and in addition thereto 
any spirituous, vinous, malt or fermented liquor, 
liquids and compounds, whether medicated, proprie-
tary, patented or not, and by whatever name called, 
containing one-half of one per cent or more of alco-
hol by volume which are potable or capable of being 
used as a beverage." 

This provision of said act was sustained by the Supreme 
Court in the decision referred to in the following terms: 
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"While recognizing that there are limits beyond 
which Congress cannot go in treating beverages as 
within its power of enforcement, we think these 
limits are not transcended by the provisions of the 
Volstead Act (Title II, Sec. 1), wherein liquors con-
taining as much as one-half of one per cent of alco-
hol by volume and fit for use for beverage purposes 
are treated as within that power. Jacob Ruppert vs. 
Caffey, 251, U. S. 264." 

In the ease of Ruppert vs. Caffey, supra, decided January 
5, 1920, the Supreme Court, in an opinion delivered by Mr. Jus-
tice Brandeis, said: 

" I t is therefore clear both that Congress might 
reasonably have considered some legislative defini-
tion of intoxicating liquor to be essential to effective 
enforcement of prohibition, and also that the defini-
tion provided by the Volstead Act was not an arbi-
trary one." 

The Eighteenth Amendment has been involved and consid-
ered in seven different cases which came before the United States 
Supreme Court from the following states, namely: Rhode Island, 
New Jersey, Kentucky, Massachusetts, Wisconsin and Missouri, 
and the decision hereinbefore mentioned disposed of all of them, 
and upheld the amendment. 

It will be observed that according to the aforesaid decision 
the prohibition contained in the amendment is not only binding 
upon Congress, but upon all legislative bodies, courts, public offi-
cers and individuals within the United States, and that automat-
ically or by its own force it invalidates every legislative act which 
sanctions or authorizes what the amendment prohibits. 

Whatever difference of opinion there may be as to the Avis-
dom or expediency of the said Eighteenth Amendment, and its 
effect, Ave must accept the same as it has been construed by the 
highest court in the land, and in good faith obey and support it. 

This is true not only because of the decision mentioned, but 
also by specific provisions of the Constitution of the United States 
which have been cited herein. 

No one can reasonably contend that the Eighteenth Amend-
ment does not apply to and prohibit the manufacture and sale 
of beer containing four per cent of alcohol by volume and wine 
containing ten per cent of alcohol by volume because it is a mat-
ter of common knowledge, beyond dispute, that beer and wines 
of such alcoholic content are intoxicating, and they are there-
fore prohibited. 
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Article XXII of our State Constitution also prohibits the 
manufacture or sale, within this state, of any intoxicating liquors, 
and of course applies to beer and wines of the alcoholic content 
mentioned. In this respect said article is in harmony with the 
Eighteenth Amendment. 

If Article XXII of our State Constitution does not prohibit 
beer and wines of the alcoholic content mentioned, then there 
can be no necessity for the proposed amendment thereto. The 
effect of the proposed amendment to Article XXII would be not 
only to change our present State Constitution so as to allow the 
beer and wines described by petitioners, but in so doing to vio-
late the Eighteenth Amendment. 

The so-called proposed amendment seeks then to authorize 
or sanction w h a t the Eighteenth Amendment expressly prohibits 
—the manufacture and sale of intoxicating liquors as a bever-
age. As to this there can be no doubt. It seeks to accomplish 
by state action what is not, and would not be, permitted by the 
Eighteenth Amendment. 

It is clearly laid down by the Supreme Court in the decision 
referred to that no state can do that which will defeat or thwart 
the prohibition mentioned. No single state can amend the Con-
stitution of the United States, nor can it lawfully place in its 
Constitution an amendment which is in conflict with the Federal 
Constitution. 

It is, unquestionably, within the power of the people of the 
United States to amend the Federal Constitution, but such amend-
ment must be made in the manner prescribed by that instrument, 
and not otherwise. 

If one state may permit four per cent beer and ten per cent 
wine, then every state in the Union may do so, and thus, in effect, 
national prohibition as set forth in the Eighteenth Amendment 
would be nullified. 

The Eighteenth Amendment wil l govern regardless of what 
Congress or any state may do, and any law passed by any state 
legislature or initiated measure by the people of a state, or con-
stitutional amendment adopted therein, violative of its provisions 
will be absolutely null and void. 

I am convinced that the proposal now under consideration 
is plainly, upon its face, and beyond dispute, in direct conflict 

with the Constitution of the United States, and if adopted by the 
voters of this state would be clearly invalid. 

In view of the supremacy of the Constitution of the United 
States, which Ave are bound to recognize, and of the provisions 
of our State Enabling Act, and other legal considerations, I can-
not see that the petitioners have a right, or that there is a duty 
on your part to submit the proposed measure. 
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How can an officer who is responsible for his official acts 
and who has taken the required oath to uphold and support the 
Constitution of the United States which is the supreme law of the 
land, justify any act which is manifestly contrary to or forbidden 
by said Constitution although the act required of him be by some 
legislative enactment? The Constitution and not the enactment 
prevails, and the officer must obey the Constitution or violate 
his oath of office. 

In my opinion the subject matter of said proposal is not such 
as was contemplated by the initiative power reserved by the 
people in our State Constitution. 

A so-called proposed amendment in proper form that could 
never be an amendment in substance is not a proposed amend-
ment any more than an act of a legislature in violation of the 
Constitution would be a statute, and even if adopted by the 
voters at the polls would be clearly illegal beyond dispute, with-
out any binding force or effect, and therefore a vain and useless 
thing. It is a well settled principle of law that an executive 
officer is not required to further the accomplishment of an un-
lawful act, or to do a fruitless thing. 

In Norton vs. Shelby Co., 118 U. S. 442, the Supreme Court 
of the United States held: 

"An unconstitutional act is not a law, it confers 
no rights, it imposes no duties, it affords no protec-
tion." 

In Neal vs. Delaware, 103 U. S. 370, 389, the same court said: 

"The presumption should be indulged in the 
first instance that the state recognizes as its plain 
duty an amendment of the Federal Constitution 
from the time of its adoption, as binding on all of 
its citizens and every department of its government, 
and to be enforced within its limits, without refer-
ence to any inconsistent provisions in its own Consti-
tution or Statutes." 

In State vs. Graves, 90 Ohio State, 311, 317, the Supreme 
Court of Ohio, in referring to the duties of Secretary of State, 
when acting as State Supervisor of Elections, said: 

" I t is his absolute duty to protect the state and 
the people of the state from any and all abuse of the 
privileges of direct legislation." 

In State ex rel. O'Malley vs. Leseur, Secretary of State, 103 
Mo. 253, 262, the Supreme Court of Missouri held: 
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"That the Secretary of State is a ministerial 
officer, yet he does not for that reason occupy the 
attitude of a mere figurehead or automaton, moved 
about at the whim or touch of every eager applicant 
who desires the performance of duties which pertain 
to his office." 

"When applied to for the discharge of such du-
ties, although his discretion may not reach the 
height known as judicial, and therefore uncontrol-
lable by writ of mandamus, yet it cannot be doubted 
that some portion of the qualities and attributes of 
discretion necessarily inhere in the discharge of his 
official duties, requiring him to consider before act-
ing and to search and inquire before reaching or an-
nouncing a conclusion. Any other theory would be 
wholly inconsistent with the proper and orderly dis-
charge of his official duties." 

In State vs. Roach, 230 Mo. 408, the same court said: 
"We are unwilling to say that the office of Sec-

retary of State shall be made the dumping ground 
of petitions of every nature and character, which in 
fact do not fall within the purview of the initiative 
amendment, nor was it ever contemplated by the 
people that such petitions should be filed when such 
amendment to the Constitution was adopted and 
ratified." 

Besides, the submission of said proposal would involve an 
unnecessary expenditure of public funds without any benefit 
whatever being derived therefrom. 

By reason of all of the foregoing considerations, it is my 
conclusion that you have the right and that it is your duty to 
refuse to file said petitions, or to refuse to place the question 
upon the official ballot, or to refuse to submit the said proposal 
to the voters at the next regular general election, and I, there-
fore, advise and respectfully recommend that you pursue that 
course. 

319. ELECTIONS 
E. A. Jackson, County Clerk, Colorado Springs, Colo., 

July 15, 1920. 
See. 2226, R. S. 1908, as amended by Ch. 126, S. L. 1911, 

enables the Board of County Commissioners at a regular meeting 
to fix the compensation of judges and clerks of elections in pre-
cincts in towns of 2,000 population or less, at the rate of $5.00 
per day of 12 hours, or a fractional part thereof over 6 hours, 
for time actually and necessarily spent in the discharge of elec-
tion duties, not, however, to exceed the sum of $10 in any event 
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320. INSANE ASYLUM 

Conservator of estate of inmate of Colorado State Hospital must pay 
expense of maintenance at hospital. 

Chas. J. Moynihan, Montrose, Colo., July 16, 1920. 
Your letter of the 13th inst. came duly to hand, together 

with the correspondence which is returned herewith. You sub-
mit the question as to whether or not the authorities of The 
Colorado State Hospital can lawfully require the conservator of 
an inmate who has an estate, to pay the expense of his mainte-
nance at the hospital. 

In a letter written by this office to Superintendent La Moure, 
under date of December 31, 1917, this question was answered in 
the affirmative. I presume the superintndent has that letter in 
his files. 

The writer hereof is not entirety clear upon this question, 
but is of the opinion that the statute cited in that letter, viz., 
Section 8, Chapter 118, S. L. 1915, is reasonably susceptible of 
the construction placed upon it in the former opinion above cited. 

Upon reading the entire Chapter, I observe that the only 
asylum mentioned therein is the State Insane Asylum now known 
as The Colorado State Hospital, yet Section 8 provides in sub-
stance that where a patient has any estate in the hands of his 
conservator an account of his keeping shall be rendered by the 
proper authorities of the asylum or hospital, etc., to the County 
Court by which the commitment was ordered. The use of the 
word asylum in this section is significant in view of the fact that 
the only asylum theretofore mentioned in the statute is the State 
Insane Asylum. 

Attention is also directed to the fact that the statute pro-
vides that the account shall be rendered by the authorities of the 
asylum to the County Court. 

The next paragraph of the same section provides that if the 
patient has no estate said account shall be presented to the Board 
of County Commissioners, who shall pay the same. In other 
words, an account is to be rendered to the court if there is an estate, 
or presented to the County Board if there is no estate. 

The third paragraph of the section is a proviso to the effect 
"that no such account for the treatment in the State Insane 
Asylum shall be so presented or audited." 

In view of the peculiar phraseology of the section, it is a 
reasonable inference that the proviso wherein the word presented 
is used has reference to the accounts the section requires to be 
presented to the County Board, and that the proviso does not refer 
to accounts that are required to be rendered to the County Court. 
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In view of the above consideration and the former opinion 
of this department, I suggest the propriety of the hospital con-
tinuing the course it has heretofore adopted in regard to these 
matters until the courts have had an opportunity to rule upon 
the question. 

321. BRANDS 

E. McCrillis, Secretary State Board Stock Inspection Commis-
sioners, July 20, 1920. 

Brand inspectors are not permitted under Ch. 151, S. L. 1913, 
to charge the usual fee for the inspection of cattle about to be 
taken from the state for temporary grazing purposes. 

322. EDUCATIONAL LOAN FUND 

J. E. Moorhead, Secretary State Educational Loan Board, July 
20, 1920. 

A citizen of Colorado who makes application for a loan under 
Sec. 3, Ch. 23, S. L. 1919, is entitled to the benefits thereof regard-
less of whether he was a citizen of this state at the time of his 
enlistment. 

323. INSURANCE COMMISSIONER 

Claude W. Fairchild, State Insurance Commissioner, July 23, 
1920. 

The Commissioner of Insurance has power to refuse to grant 
a license to a foreign fraternal benefit society if its corporate 
name so closely resembles the name of a domestic fraternal ben-
efit society already doing business in this state as to mislead 
the public or lead to confusion. 

324. ELECTIONS 

Lillian C. Kenyon, County Clerk, Telluride, Colo., July 26, 1920. 

The compensation of judges and clerks of election in cities 
is governed by Ch. 118, S. L. 1919. However, this chapter does 
not apply to primary elections. 

In precincts in San Miguel County, outside of cities, the 
compensation of judges and clerks of election is governed by 
Sections 2226 and 2227, R. S. 1908, as amended by Ch. 126, S. L. 
1911. Under Sec. 2228, R. S. 1908, members of the Board of 
Registry are entitled to compensation for completing the reg-
istry list at their sessions the Tuesday one week before election 
and on Monday, the day after election. 
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325. NATIONAL GUARD OFFICERS 
W. A. Spangler, the Adjutant General of Colorado, July 28, 1920. 

Longevity pay, commonly called "fogies," is not allowable 
to officers of the National Guard. Former opinion followed and 
authorities cited. 

326. BANKS 
B. N. Weinsheim, Sedgwick, Colo., July 29, 1920. 

A cashier and assistant cashier who is a stockholder in a 
bank, and also a notary public, is disqualified to take acknowl-
edgments of instruments in which the bank has an interest, 
though he is not disqualified from making protest of negotiable 
paper. 

327. NATIONAL GUARD 
J. E. Moorhead, Secretary to the Governor, July 29, 1920. 

There is no statute authorizing the employment of clerks, 
stenographers, cooks, etc., who are not members of the National 
Guard. 

328. HIGHWAYS 
The State Highway Commission is without power to enter into a con-

tract granting a private company or individual the exclusive 
right to use the highways of this state for private purposes. 

T. J. Ehrhart, State Highway Commissioner, July 29, 1920. 
I have your letter of the 16th inst. submitting to this de-

partment a proposed contract between the State Highway Com-
mission and The American Gas Accumulator Company of Eliza-
beth, N. J., relating to the establishment of certain danger sig-
nal lights or devices on the highways of this state, requesting 
a construction of said proposal and the opinion of this office as 
to the authority of the State Highway Commission to enter into 
the contract proposed. 

No information is given as to the financial responsibility of 
said company, nor whether the same is incorporated and has 
been licensed to transact business in this state. 

As briefly as possible I shall first undertake to ascertain 
just what said contract provides, and to set forth what I under-
stand to be its meaning. 

The device mentioned is a mechanical contrivance which is 
designed to serve a twofold purpose. First, it provides, night 
and day, certain warnings of danger, indicating curves, grades, 
railroad crossings, etc.; second, it furnishes space for advertising 
matter intended for the public eye. The company desires the 
use of the state highways upon which to operate the same. * 
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It is manifest that the chief interest which the company has 
in the installation and operation of said danger signals upon 
the highways is that it enables the company to conduct on a 
large scale a private enterprise from which it expects to derive 
considerable revenue. The state or public receives the benefit 
of said clanger signals without expense to the Commission. 

Let us examine the terms of the proposed agreement. The 
company agrees to install said signals free of cost to the Com-
mission, unless same shall be purchased by the Commission, keep 
them in condition, repair and good working order, and to sup-
ply and resupply same with gas so that continuous operation 
of the signals may be assured during the term of the agreement. 

The Commission may designate the points where said sig-
nals are to be installed, but from such locations, the company 
may choose the points at which it will install signals. This 
seems rather indefinite. 

No definite time is fixed when the work shall begin and 
end, further than the installation shall begin prior to the end 
of the year 1920 and continue thereafter as rapidly as possible. 

Unless the signals are purchased by the Commission the 
same shall be and remain the property of the company, and the 
Commission shall have no control whatever over said signals or 
the advertising space thereon. The company is not obliged to 
install signals for which it has not rented or sold advertising 
space, nor is the company obliged to install any specific number 
of signals. No other advertising shall be permitted on any state 
highway within one hundred yards of a signal erected by the 
company, but the Commission may erect such signal devices at 
any point provided they shall contain no advertising. 

The Commission agrees to indemnify the company against 
all losses to the company, in case any person, corporation, town, 
county, or other geographical division or municipality of the 
State of Colorado, shall cause the removal of any signal erected 
by the company, including any damages the company may suffer 
by reason of the cancellation of any advertising contract cov-
ering the same. The effect of such a. provision is apparent, and 
might involve the Commission in liability for losses and damages 
which it could not prevent, the extent of which would be wholly 
uncertain and unlimited. 

The Commission also agrees to guard said signals from dep-
redation or injuries, with available police protection. 

Further, there seems to be no limit to the existence of the 
agreement. 

The Company reserves the right to cancel the agreement 
at any time, upon giving to the Commission three years' written 
notice, and the privilege of removing said signals at the termi-
nation of said three years. The Commission may cancel the 
agreement at any time before the expiration of twenty years 
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by giving the company three years' written notice, provided, the 
Commission purchases all signals installed and which remain 
intact and in good order at the end of said three years, or in 
process of installation, or under manufacture for installation, at 
the time of the receipt of such notice, at the price of $300 for 
each signal, including one acetylene gas cylinder. This contin-
gency might involve the expenditure by the state of probably 
three or four million dollars, depending, of course, upon the 
number of signals manufactured and installed as aforesaid. 

The Commission may at any time after twenty years from 
the date thereof, cancel the agreement by giving three years' 
written notice to the company, and the company shall have the 
privilege of removing said signals at the termination of said 
three years. 

I call special attention to the provision contained in para-
graph 4 of the agreement, wherein the Commission agrees to 
grant to the company: 

"the exclusive privilege of furnishing signals and 
warnings containing advertising for the highways of 
the state during the term of the agreement, and no 
other advertising shall be permitted on any state 
highway within one hundred yards of signal erected 
by company hereunder; provided, however, that 
Commission shall have the right to erect such signal 
devices as it may see fit at any point or points on 
said highways, said signals to contain no advertis-
ing." 

The effect of this provision is to grant to the company the 
exclusive privilege to the use of a certain portion of the high-
ways of this state, and a monopoly of the advertising business 
within the territory mentioned. 

It is also provided that said agreement may be assigned by 
the company without any restrictions whatever. 

I have thus set forth substantially what the proposed agree-
ment means as I interpret it. I do not say that the said warning 
signal may not be useful or desirable, nor do I suggest the terms 
of any agreement between the Commission and the company, but 
I desire to point out clearly that the main difficulty in the pro-
posed transaction lies in the legal obstacles involved therein. 

I come now to the vital question presented here, viz.: Has 
the Commission the legal authority to enter into the proposed 
contract mentioned? 

The State Highway Commission is a statutory body and pos-
sesses such powers only as are expressly conferred upon it by 
the statute creating same, or such implied powers as are reason-
ably necessary to the proper execution of its express powers. Its 
powers and duties have been specifically defined and enumerated 
by statute. (Chapter 78, Session Laws 1917.) 
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Let us examine the provisions of said statute bearing upon 
this subject. Subdivision 15, Section 5, Chapter 78, Session Laws 
1917, authorizes the State Highway Commission " to prescribe 
standard guide boards and road signs or other devices for the 
guidance of traffic, to be erected upon all state highways; and 
to prohibit the use of all guide boards and road signs not con-
forming to such standard on any highway in this state." 

Subdivision 16 of the same section reads: 
"To exercise such other powers and duties as 

may be necessary for giving full force and effect to 
the foregoing provision." 

The highways of the state are intended for the use of the 
public in general, and as I construe the foregoing language, it 
'was contemplated that the standard guide boards, road signs 
or other devices should be erected by, and be under the ownership 
and control of, the state for the exclusive benefit of the public, 
and not those erected by companies or individuals who retain the 
ownership and control thereof for the promotion of a private com-
mercial enterprise. 

What is a standard guide board or road sign? Webster de-
fines the word "standard" to be: 

"That which is established as a rule or model 
by authority, custom or general consent; criterion; 
test." 

Whether the warning lights or clanger signal devices op-
erated by gas come within the meaning of the "standard guide 
boards, road signs or other devices" mentioned in the statute, is 
not clear; however, be that as it may, the private advertising 
feature connected therewith certainly was not contemplated. 

Upon careful examination of the statute, I have been unable 
to find any express authority vested in the Commission, to grant 
to a private company or individual the exclusive privilege, ease-
ment or franchise to the use of any portion of the highways of 
this state for private purposes. The Legislature itself does not 
possess such power, because that would be in the nature of spe-
cial legislation, which is expressly prohibited by our State Con-
stitution. 

Article V, Section 25, of said Constitution specifically pro-
vides that the Legislature shall not pass any law "granting to 
any corporation, association or individual any special or exclu-
sive privilege, immunity or franchise whatever." Therefore, the 
Legislature having no authority to grant such power, either ex-
press or implied, it could not confer such power upon some other 
body. It necessarily follows that the Commission has neither the 
express nor implied power to enter into the proposed agreement 
submitted by you to this office. This position is supported by 
abundant authority. 
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The Municipal Assembly of St. Louis passed an ordinance 
requiring the Board of Public Improvements to enter into a con-
tract with one Fred R. Belt for the exclusive right to erect and 
maintain boxes, to be placed upon the streets and public places 
of St. Louis for the collection and temporary deposit of waste 
paper and other litter. Belt was to keep said boxes clean, and to 
have and possess all waste paper and other litter deposited in said 
boxes, and he was also to have the exclusive right and privilege 
of placing advertisements on such boxes for the benefit of him-
self or assigns. 

In the case of State ex rel. Belt vs. City of St. Louis, 161 
Mo. 271, the Supreme Court of Missouri, in referring to the ordi-
nance said: 

" I t will be observed that it confers upon Belt 
the exclusive right to place advertisements on such 
boxes, for the benefit of himself and his assigns. 
In a word, the city has attempted to farm out its 
sidewalks and streets to a private person for adver-
tising. Belt is free to make his own charges for 
advertising; no power is reserved to the city, even 
if it were a purpose to which it could devote the 
streets, to regulate the charges for advertisements. 
The legislative authority of the city could not thus 
be delegated nor could it abdicate its control over 
the public streets, held by it in trust for the public, 
and create a monopoly in favor of one advertiser. * * * 

"But it is said that it is no objection to a pub-
lic franchise that its owner may derive a private gain 
therefrom. This is unquestionably true when the 
use is public and the gain arises out of that use, such 
as street cars, telegraph and telephone lines. In this 
case, however, the pecuniary profits to Belt arise 
from a source wholly distinct from any public use. 
They will not flow naturally from his right to erect 
and maintain boxes for waste paper, but solely from 
a distinct privilege in which the public are not in-
terested, to wit, his exclusive right to use the streets 
for advertising purposes, a purely private and col-
lateral enterprise." 

The Court concludes as follows: 

" W e are clear that the streets cannot be de-
voted to such a private purpose." 
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The Missouri case was followed in Illinois. In a similar 
case a contract based upon a city ordinance attempted to confer 
upon Geo. H. Jenney and the Clean Street Company the special 
privilege of using the public streets and sidewalks for advertis-
ing purposes. The question as to the validity of the ordinance 
arose, and in People vs. Clean Street Company, 225 Ill. 470, the 
Supreme Court of Illinois, referring to the contract entered into 
with Jenney, said: 

"He was permitted to charge for such adver-
tisements such prices as he might see fit, but was 
to account to the city for a certain portion of the 
amount received. By the contract he was autho-
rized to use the streets and public places of the city 
for the purpose of advertising the private business 
of any person or corporation, and have exclusive 
control over the same. The city authorities had 
no power to grant or delegate any such right or priv-
ilege. While the title to the streets and alleys of 
a city is vested in the city and it has full power and 
control over them, yet the authority must be exer-
cised according to well established rules of law. The 
public authorities are merely the custodians or trus-
tees for the public, which must be given the full use 
and enjoyment of all such streets without obstruc-
tion, and without authority of the City Council to 
use or encroach upon them, or to authorize others 
to do so for purely private purposes. By the ordi-
nance and contract, the city authorities sought and 
attempted to turn over the use of certain portions 
of the street for the exclusive benefit of private indi-
viduals, and their action in this regard must be held 
illegal and void." 

Citing the Belt case, supra, and quoting therefrom with 
approval, the Court further made the following comment as to 
the views expressed therein: 

"The foregoing reasoning and conclusions are, 
in our opinion, unanswerable." 

These cases are directly in point, the reasoning contained 
therein is sound. I am, therefore, of the opinion that the Com-
mission has no legal authority to accept or enter into the pro-
posed agreement, and if entered into the same would be abso-
lutely null and void. 

Another question presented is whether or not the Commis-
sion could make a contract which would be binding upon its 
successors in office, but in view of the constitutional provision 
referred to, and cases cited, which I regard as fatal to the 
proposition submitted, it is not necessary to discuss this point. 
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329. CORPORATIONS 
Goodale and Horn, Lamar, Colo., July 30, 1920. 

A corporation organized for the purpose of furnishing steam 
heat is not subject to the jurisdiction of the Public Utilities 
Commission. 

Whether or not the furnishing of steam heat is a municipal 
function is doubtful, and if not, a city could not be compelled 
to continue in the business. 

330. ELECTIONS 
J. H. Hamilton, Secretary Election Commission, Denver, Colo., 

Aug. 4, 1920. 
A dishonorably discharged soldier is entitled to vote if he 

possesses all of the qualifications prescribed in Sec. 1, Art. 7, 
Colorado Constitution, and Secs. 2146, 2148, R. S. 1908. 

331. BUILDING AND LOAN ASSOCIATIONS 
Prank L. Moorhead, Boulder, Colo., Aug. 13, 1920. 

The word "assets" as used in Sec. 972, R. S. 1908, means 
the entire property of the association, irrespective of its liabili-
ties. 

332. CORPORATIONS 
David P. Howard, Hot Sulphur Springs, Colo., Aug. 16, 1920. 

A corporation organized for the sole purpose of lending 
money on cattle, etc., is not required to comply with the incor-
poration laws relating to banks. 

333. CORPORATIONS 
H. McGarry, Golden Cycle Mining Company, Colorado Springs, 

Colo., Aug. 16, 1920. 
Sec. 5595, R. S. 1908, as amended by Sec. 1, Ch. 10, S. L. 

1917, Ex. Ses., imposing a flat tax on corporations, applies to 
every corporation authorized to do business in Colorado regard-
less of whether the corporation transacts business. The tax is 
based on the authorized capitalization rather than the amount 
of stock issued. 

334. MOTOR VEHICLES 

James R. Noland, Secretary of State, Aug. 20, 1920. 
The record of a chattel mortgage given by the owners of a 

motor vehicle shows the chain of title to the mortgagee in case 
of foreclosure. In the event of a foreclosure sale, the bill of sale 
then given to the purchaser need only set forth that the car was 
sold under said mortgage. 
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335. ELECTIONS 
Chas. E. Howell, County Clerk, Springfield, Colo., Aug. 20, 1920. 

If petitions comply with the requirements of the Primary 
Election Law, particularly Sec. 5, as found at pp. 30 and 31 
of the Compiled Election Laws, 1920, it is the duty of the County 
Clerk to place the names on the primary ballot, unless restrained 
by a court order. There is no provision for the determination by 
the County Clerk of the status of candidates as members of any 
political party. 

336. FACTORY INSPECTOR 

State Factory Inspection Law applies to City and County of Denver. 

W. L. Morrissey, Chief Factory Inspector, Aug. 23, 1920. 
We have your inquiry of July 2, as to whether the State 

Factory Inspection Law is operative within the City and County 
of Denver, under careful consideration. 

We have conferred with the City Attorney's office in the 
matter to ascertain what, if any, opinion was furnished Mr. 

Healey, the Fire Chief. We are informed by them that they can 
find no record of any such opinion. 

It was the desire of both offices to avoid any possible conflict 
of jurisdiction, and our office desires to acknowledge its indebted-
ness to the City Attorney's office for its spirit of helpfulness and 
consideration, which has made our determination of the matter 
a not unpleasant task. 

We have determined that the regulation of factories and their 
inspection, as defined by the State Factory Inspection Act, is a 
part of the general police power of the state. 

St. Louis Coal Co. v. Illinois, 185 U. S. 203, 207. 
The nature of this legislation transcends any local or munici-

pal character. If the City of Denver could by ordinance super-
sede the State Factory Inspection Act in relation to fire escapes, 
it could do so in relation to any and all other phases thereof; 
it could supersede the laws relating to the hours of labor for 
women. Also as to any coal or other mines situated within its 
borders it could do away with the Coal Mine Inspection Act and 
other acts for the protection and regulation of hours of labor for 
miners. 

However, these laws which we have referred to, are, in our 
opinion, an expression of the settled public policy of the state, 
and as such come under the jurisdiction of its legislative depart-
ment and cannot be superseded by municipal legislation under 
Art. X X of the State Constitution. 
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Keefe v. People, 37 Colo., 317, 325. 
The Factory Inspection Act provides (Sec. 12): 

"Any person * * * who shall violate any 
of the provisions of this act, shall be guilty of a mis-
demeanor, and upon conviction thereof before any 
court of competent jurisdiction, shall be punished by 
a fine of not less than fifty dollars ($50) nor more 
than one hundred dollars ($100) or be imprisoned 
in the county jail not to exceed ninety (90) days for 
each and every offense." 

It appears from this that the Factory Inspection Act is a 
criminal statute in that it makes any violation of its provisions 
a misdemeanor and provides for its punishment. 

The Supreme Court of Colorado, speaking through Mr. Chief 
Justice Gabbert, in Keefe v. People, supra, said (page 325) : 

"The state has never relinquished to the new 
City and County of Denver, and never can surrender 
to it, the power to enact laws to punish crimes and 
misdemeanors, and the operation of such laws em-
braces all of the people of the state, whether living 
in municipalities or counties created directly by the 
constitution or organized under general laws. Such 
legislation would not be valid if it expressly ex-
empted the City and County of Denver from its 
operation." (Italics ours.) 

We are therefore of the opinion that the City and County 
of Denver is under the jurisdiction of the State Factory Inspector 
to the same extent as any other part of the state. 

337. ELECTIONS 

John Paul Hill, Brighton, Colo., Aug. 23, 1920. 
Party officials are not authorized to fill vacancies occurring 

before the primary election, but may fill vacancies occurring after 
the primary election. If no candidates are designated, the voters 
are authorized to write on the primary ballot the name of the 
person, and the one receiving the greatest number of votes shall 
be the party nominee. 

338. PEES AND SALARIES 

Arthur M. Stong, Auditor of State, Aug. 24, 1920. 
The salary and expenses of State Inspector of Cantaloupes 

must be paid out of the appropriation provided for in Sec. 4, Ch. 
157, S. L. 1919. The inspection fees are available for the pay-
ment of salaries and expenses of assistant inspectors. 
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339. ELECTIONS 
H. A. Johnson, County Clerk, Hugo, Colo., Aug. 26, 1920. 

A petition which fails to show the residence of a candidate 
may be rejected for filing. A petition which states on some of 
the sheets the residence of the candidates, but on other sheets 
thereof no statement of residence is made, would be sufficient. 
A petition which fails to state that the candidate is placed in 
nomination on behalf of a political party, or is affiliated with it, 
is insufficient. An affidavit on the petition not signed by the peti-
tioner renders the petition insufficient. If the body of the peti-
tion and the caption state the nomination to be for different of-
fices, the statement in the body of the petition would coutrol. An 
acceptance of petitioner is sufficient when signed by the candi-
date and acknowledged or sworn to before an officer authorized 
to take acknowledgments, which states that he accepts the nom-
ination made. An acceptance signed and sworn to before the 
petitions were signed or sworn to is valid. 

340. ELECTIONS 
John Gregory, County Clerk, Leadville, Colo., Aug. 26, 1920. 

A person who voted at the last city election in Leadville is 
entitled to have his name retained on the registry list without 
again registering. 

341. ELECTIONS 

Isaac Pelton, Akron, Colo., Aug. 26, 1920. 
Two candidates cannot be named in a single petition. 

342. ELECTIONS 

Francis Beckwith, County Clerk, Boulder, Colo., Aug. 26, 1920. 
A person designated by political assembly as a candidate to 

be voted for at a primary election, may withdraw his candidacy 
after having filed his written acceptance with the proper officer. 

343. ELECTIONS 
James R. Noland, Secretary of State, Aug. 26, 1920. 

Nominating petitions for State Senator should be filed with 
the Secretary of State. It is not the province of the Secretary of 
State to determine the status of candidates designated in petitions 
as members of any political party. 

344. ELECTIONS 

James R. Noland, Secretary of State, Aug. 27, 1920. 
The submission of a constitutional amendment creating a 

bonded indebtedness is no different from the submission of any 
other amendment. 
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345. ELECTIONS 

Mabel Whiteley, County Clerk, Sterling, Colo., Aug. 27, 1920. 
Party vacancy committees have no function to perform ex-

cept with reference to vacancies occurring after the primary elec-
tion. 

346. MINES AND MINING 
Hughes and Dorsey, Denver, Colo., Aug. 30, 1920. 

One who extracts ores from a mine dump under lease is 
mining within the meaning of Sec. 5618, R. S. 1908, and the dump 
is a producing mine as defined in said section. 

347. PUBLIC FUNDS 

Oliver H. Shoup, Governor of Colorado, Aug. 30, 1920. 
Public funds cannot be used to promote or defeat the passage 

of a law, either in lobbying, campaigning or advertising the 
merits or demerits thereof. 

348. GRAIN INSPECTION 

E. J. Joerger, Chief Grain Inspector, Denver, Colo., Aug. 31, 1920. 
Women are eligible for appointment as grain inspectors. 

349. BLIND BENEFITS 

Arthur M. Stong, Auditor of State, Aug. 31, 1920. 
County commissioners should levy a tax sufficient to pay 

the awards granted by the Blind Benefit Commission from the 
time such awards are made. 

350. MOTOR VEHICLE LAW 

C. F. Rouze, Pontiac, Mich., Aug. 31, 1920. 
Any person, company or association contemplating operation 

of a rural motor express line must first secure a permit from the 
Public Utilities Commission of Colorado. 

351. MOTOR VEHICLES 

James R. Noland, Secretary of State, Sept. 1st, 1920. 
Reductions specified in See. 4-a and 5-a Ch. 161, S. L. 1919, 

apply to motorcycles, but not chauffeurs. 
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352. MILITARY EXPENSE 
Oliver H. Shoup, Governor of Colorado, Sept. 3, 1920. 

A portion of the expense incurred in transporting U. S. 
soldiers on patrol in Denver, Colorado, can be paid from funds 
derived from the sale of National Defense Bonds, provided for in 
Ch. 163, S. L. 1919. 

353. WORKMEN'S COMPENSATION 
The Industrial Commision of Colorado, Sept. 3, 1920. 

The Industrial Commission may approve a policy of insur-
ance which includes common law liability and compensation in-
surance. The Commission has the right to refuse to approve 
a policy form containing common law coverage. If a policy 
covers both compensation insurance and common law liability 
insurance, the premiums should be separately specified. 

354. ELECTIONS 
J. W. Ibbotson, Canon City, Colo., Sept. 3, 1920. 

Registration of qualified electors is not necessary in an elec-
tion held for the purpose of incorporating a town, as provided 
by Sec. 7216, M. A. S. 1912. 

355. DEPARTMENT OF SAFETY 

The Department of Safety continues to exist and if necessary funds are 
made available the department may be operated and main-
tained. 

Oliver H. Shoup, Governor of Colorado, Sept. 4, 1920. 
I have your communication dated August 31st, 1920, request-

ing an official opinion as to the status of the Department of Safety 
in this state under the existing laws, and also containing the fol-
lowing specific inquiry: 

"Will it be possible, if funds are made available 
for the purpose, legally to revive the constabulary 
and to use it in accordance with the statute which 
created i t?" 

The Department of Safety was created by an act of the 
Twenty-first General Assembly, (extra sesion) approved August 
17th, 1917. (Session Laws of 1917, Extra Session, p. 27.) 

Section 1 of said Act provides: 
"There is hereby created and established a State 

Dpartment of Safety, which shall be under the direc-
tion of the Governor and a Superintendent." 
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The Twenty-second General Assembly in the general appro-
priation bill, approved April 12th, 1919, providing for the pay-
ment of the ordinary expenses of the executive, legislative and 
judicial departments for the fiscal years 1919 and 1920, made no 
express appropriation for the Department of Safety beyond July 
15th, 1919. The Act creating said Department has not been re-
pealed. The fact that the legislature made no appropriation for 
that Department beyond said date, does not imply that the De-
partment was thereby abolished. 

I would not hold that the general appropriation bill either 
expressly or by implication repealed the original act. Further-
more, general legislation of that kind cannot properly be in-
cluded in a general appropriation bill. 

The wisdom or expediency of creating the Department was 
determined by the legislature. It was within the power of the 
legislature to repeal the Act if it had so desired, but that was not 
done. A bill was introduced during the regular session of the 
1919 General Assembly providing for the repeal of said Act, and 
was defeated. 

It is my opinion that the said Department continued to le-
gally exist after July 15th, 1919, and that it exists today under 
the law in force at this time. 

Therefore, if the necessary funds are made available for the 
purpose, the said Department may be operated and maintained 
in accordance with the statute creating it. 

356. CIVIL SERVICE 
Arthur M. Stong, Auditor of State, September 8, 1920. 

The attitude of the Civil Service Commission that it can fix 
salaries of employees within the classified civil service according 
to standards of efficient service may be correct. 

357. ELECTIONS 
Orval E. Carman, County Clerk, Las Animas, Colo., Sept. 11, 1920. 

A new precinct may be created 30 clays prior to a general 
election. (Sec. 2229, R. S. 1908.) 

358. ELECTIONS 

Publication of constitutional amendments initiated and referred bills 
must occur simultaneously in counties having two newspapers 
of opposite political faith. 

James R. Noldand, Secretary of State, Sept. 14, 1920. 
In your letter of the 13th inst., you ask our construction of 

Article 23 of the State Constitution having reference to the pub-
lication of proposed constitutional amendments and initiated and 
referred bills. 
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As pointed out by you these publications must be made at 
least one week apart and not less than three nor more than five 
weeks before the election. Under these requirements these publi-
cations cannot commence earlier than September 28th or extend 
later than October 12th of this year. This leaves a period of but 
15 days in which the publications must be made. 

It follows that in those counties where there are newspapers 
of opposite political faith and four publications are required to 
be made, these four publications could not be each one week 
apart, and the result is, in my judgment, that the respective pub-
lications may be made simultaneously in the two newspapers of 
opposite political faith—the publications in each of the two news-
papers being one week apart. 

You suggest that where there is but one newspaper in the 
county the publication should be made four times in such county. 

I do not agree with you in that suggestion, since during the 
period of 15 days at most that the publications must be made, 
it would be impossible to have four publications at least one week 
apart. 

The requirement that the publications be at least one week 
apart is as clear and definite as the requirement that there shall 
be publication in two issues of two newspapers of opposite politi-
cal faith. 

In my opinion, two publications at least one week apart are 
sufficient where there is but one newspaper in the county. 

359. HIGHWAY DEPARTMENT 
Arthur M. Stong, Auditor of State, Sept. 15, 1920. 

The Highway Department has no power to expend funds of 
that department in the publication of a periodical known as The 
Highway Bulletin. 

360. ELECTIONS 
Culver A. Green, County Judge, Conejos, Colo., Sept. 20, 1920. 

A candidate receiving the highest number of votes by having 
his name written in the ballot, is entitled to have his name placed 
on the ballot without filing acceptance. 

361. ELECTIONS 
W. H. Crissman, Ordway, Colo., Sept. 24, 1920. 

The word "preceding" in Sec. 10, Art. XIV of the Colorado 
Constitution, means immediately preceding. 

362. OFFICERS 
J. J. Vandemeer, Grand Junction, Colo., Sept. 25, 1920. 

A member of the State Legislature may be, at the same time, 
an employee of the State Highway Department. 
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363. BLIND BENEFIT 
Arthur M. Stong, Auditor of State, Sept. 28, 1920. 

A blind person who has an income of $360 per annum or 
more, is not entitled to receive benefits under the Act for the 
Relief of the Adult Blind. An inmate of a private charitable in-
stitution may receive benefits. 

364. ELECTIONS 
C. C. McWilliams, County Clerk, Gunnison, Colo., Sept. 27, 1920. 

It is the duty of the County Clerk and Recorder to place 
on the ballot the name selected at the primary even though it is 
not the real name of the candidate. 

365. GAME AND FISH 
R. G. Parvin, State Game and Fish Commisioner, Oct. 2, 1920. 

It would constitute a substantial compliance with Ch. 35, 
S. L. 1919, to expend such portion of the sum therein appropriated 
as is necessary to purchase a fish hatchery instead of purchasing 
a new site and constructing a new building. 

366. ELECTIONS 
L. M. Markham, County Clerk, Lamar, Colo., Oct. 7, 1920. 

A ballot marked with indelible pencil is a sufficient compli-
ance with the statute and should be counted. 

367. SCHOOLS 
N. P. Danielson, Pueblo, Colo., Oct. 7, 1920. 

From an authorized issue of $22,500.00 of bonds for the 
purpose of enlarging and adding to the existing school, $5,000.00 
worth of said bonds may be issued to install in said school, a 
heating plant. 

368. ELECTIONS 
L. E. Shull, County Clerk and Recorder, 

Lake City, Colo., Oct. 8, 1920. 
Judges and clerks of election who are designated as messen-

gers to carry the returns to the County Clerk, may receive 10c 
per mile for each mile necessarily traveled in going to and re-
turning from the office of the County Clerk. 

369. BANKS 
The statutory provisions relative to cumulative voting applying to cor-

porations in general, also apply to banks. 

Grant MeFerson, State Bank Commissioner, Oct. 9, 1920. 
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You have referred to me for consideration the letter ad-
dressed to you by the Cashier of the Rio Grande State Bank under 
date of the 25th ultimo. 

The first question propounded is whether or not Section 1 of 
Chapter 59, Session Laws 1915, amending Section 865, R. S. 1908, 
and especially that part of the section which provides for cumu-
lative voting by stockholders, has reference to banking corpora-
tions organized under the laws of this state. 

The act of 1915 was in the respect noted, re-enacted by Sec-
tion 6, Chapter 105, Session Laws 1919. The Banking Act of 
1913 is, of course, prior in point of time to the two statutes above 
mentioned. The Banking Act does not, nor does any amendment 
thereof expressly provide how directors of banking corporations 
shall be elected. That matter is left to be governed by the gen-
eral incorporation laws. So there is no conflict between any 
of the statutes above mentioned. And, since the act of 1915 as 
originally passed and as re-enacted in 1919 provides expressly 
that the provisions relative to cumulative voting shall apply 
to all corporations organized for profit, I am compelled to advise 
you that I believe those provisions apply to banking corporations 
organized under state laws. 

I take it from the letter mentioned that the bank in question 
was organized prior to the enactment of the 1915 law. That 
statute provides, among other things, that existing corporations 

" s h a l l within one year from the date of approval of 
this act amend their articles of incorporation so as 
to show whether or not cumulative voting is allowed, 
and on failure to do so, shall be deemed to have 
adopted the cumulative system of voting for di-
rectors." 

That provision, in my opinion, means that unless an exist-
ing corporation amends its articles to provide otherwise, it shall 
be presumed to have acquiesced in the cumulative system of vot-
ing, which the statute makes it optional for future corporations 
to adopt or reject as they see fit in filing their articles of incor-
poration. 

In other words, if the existing corporations do not affirma-
tively reject the cumulative system within one year after the ap-
proval of the act, they automatically come within the operation of 
that system. However, I do not believe that a corporation which 
does not act affirmatively in the premises within this period of 
one year, is forever barred from amending its articles so as to 
exclude the cumulative system. In my opinion, the statute has 
the effect merely of requiring a corporation that desires to reject 
the cumulative system to take affirmative action to effect that 
purpose, and if it does not take such affirmative action, within 
one year, it comes within the cumulative system until such time 
as it does take affirmative action by amending its articles so as 
to exclude the cumulative system. 
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The result is, that if this bank does not desire to continue 
under the cumulative system, it should amend its articles by mak-
ing them provide affirmatively that such system will not be al-
lowed. 

The operation of the cumulative system is very clearly set 
forth in the same section in the acts of 1915 and of 1919 which pro-
vide for the system. 

370. MOTOR VEHICLES 
Floyd Fairhurst, Motor Vehicle Supervisor, Oct. 11, 1920. 

The provisions of subdivision (c ) Sec. 7, Ch. 7, Ex. S. L. 1919, 
are mandatory, and no registration license certificate should be 
issued until the designated evidence of ownership is furnished. 

371. STATE HIGHWAYS 
T. J. Ehrhart, State Highway Commissioner, Oct. 16, 1920. 

Fifty per cent of the proceeds of the sale of bonds provided 
for in House Concurrent Resolution No. 5, must be divided among 
the various counties of the state, but expended by the State 
Highway Commission and not by the local authorities. 

372. DEPARTMENT OP SAFETY 
Arthur M. Stong, Auditor of State, Oct. 16, 1920. 

The Auditor of State is authorized under the circumstances in 
issuing certificates of indebtedness upon regularly approved 
vouchers for the support and maintenance of the Department of 
Safety. 

373. INDUSTRIAL SCHOOL FOR GIRLS 

Insufficiency of the appropriation to complete construction of buildings 
for the Industrial School for Girls does not constitute a casualty 
justifying issuance of certificates of indebtedness. The unex-
pended balance in Hospital Fund cannot be transferred to Cot-
tage Fund. 

Oliver H. Shoup, Governor of Colorado. Oct. 20, 1920. 

In the letter of your secretary, addressed to me under date 
of the 15th inst., it is stated that you are informed that the In-
dustrial School for Girls is unable to complete the buildings con-
templated in the appropriations made by the General Assembly 
and that you therefore desire to know: 

1. Whether certificates of indebtedness can legally be is-
sued to cover a deficit of $6,000.00 on the Cottage, and of $2-
500.00 on the Hospital; and 
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2. Whether the unexpended balance in the Hospital ap-
propriation can legally be transferred to the Cottage Fund in or-
der that at least one of the buildings can be finished. 

With reference to the first question: 

Section 6239, R. S. 1908, provides, among other things, that 
"No indebtedness shall be incurred or certifi-

cates of indebtedness issued for any purpose for 
which an appropriation has been made and ex-
hausted, unless the necessity for. the creating of such 
indebtedness and the issuing of such certificate is 
caused by a casualty happening after the making of 
the appropriation." 

I do not think the mere fact that the appropriations made 
by the General Assembly proved insufficient to complete the 
buildings in question constitutes a casualty within the meaning 
of this statute. 

During the administration of Attorney General Carr a ques-
tion arose as to whether or not certificates of indebtedness could 
be issued in anticipation of revenues of the State Agricultural 
College for the purpose of completing a building for the use 
of that institution after the moneys available for such purpose 
during the then current year had been exhausted. 

Speaking with reference to this situation, Mr. Carr said: 
" I cannot see that it is in any sense an emer-

gency. It may be true that the facilities for carrying 
on the work of the institution would be materially 
improved, and this would undoubtedly be the case 
had the legislature made much larger appropriations, 
in years past than they have. It is for that body, 
however, in its wisdom, to determine what facili-
ties shall be furnished for this as well as all other 
state institutions. 

" I cannot see anything for you to do but to fol-
low the rule adopted by the United States govern-
ment in reference to its public work, viz., when the 
appropriation is exhaustd the work is suspended." 

(Biennial report of the Attorney General for 1897-98. 
page 266.) 

During the incumbency of Attorney General Miller the ques-
tion was submitted to this department as to whether or not 
moneys appropriated to pay the salary of an assistant superin-
tendent of fish hatcheries could be used in the erection of a fish 
hatchery. The Attorney General said: 
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"The appropriation allows an annual salary 
of $900 for assistant superintendent, and I am unable 
to contrive any legal way in which the Auditor can 
take appropriations made for salaries and use them 
for the purchase of material and supplies. If such 
construction could be upheld, then there is no use 
in the legislature making appropriations, but it 
might simply direct the Auditor to run the state with 
what money there is in the treasury. 

"The object of appropriations is to define the 
purpose for which the moneys shall be used." 

(Biennial Report of Attorney General, 1905-6, page 
25.) 

The question was also submitted to Attorney General Miller 
as to whether or not an appropriation made to furnish funds to 
conduct investigations calculated to develop the beef, pork, mut-
ton, wool and horse-producing interests of the state could be 
used for the erection of a building by the State Board of Agricul-
ture for the purpose of conducting experiments in horse breed-
ing. 

In answering this question in the negative, Mr. Miller pointed 
out that our constitution provides that 

"No money shall be paid out of the treasury ex-
cept upon appropriations made by law and on war-
rants drawn by the proper officers in pursuance 
thereof," 

and cited authorities to the effect that an appropriation is "the 
setting aside of money to a particular person or use, to the ex-
clusion of all other persons or uses." 

(Biennial Report of Attorney General 1905-6, page 30.) 
During the admnistration of Attorney General Griffith the 

State Board of Capitol Managers, submitted an inquiry as to 
whether it had the right under the law to 

"direct the transfer of moneys appropriated for a 
particular purpose (as, for instance, to the Mainte-
nance, Building and Furnishing accounts) from one 
fund to another—taking into consideration the fact 
that these separate appropriations are taken from 
what is known and designated as the Capitol Build-
ing Fund." 

Mr. Griffith, following the opinion of Mr. Miller, above 
quoted, answered this question in the negative. 

(Biennial Report of Attorney General for 1911-12, 
page 193.) 
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During the administration of Atorney General Hubbard, the 
Board of Control of the State Soldiers' and Sailors' Home asked 
this office whether or not any part of the appropriation made by 
the General Assembly for the "suport and maintenance" of that 
institution could be used in the building of cottages for the in-
stitution. 

Mr. Hubbard answered this question in the negative. 
In view of the numerous former opinions of this department 

upon similar questions, and in consideration of the fact that the 
appropriations made by the General Assembly for the two pur-
poses above mentioned are entirely separate and distinct, since 
a specific and definite sum of money is appropriated for each 
of the respective purposes, I am compelled to advise you that 
in my opinion the unexpended balance from the Hospital appro-
priation cannot lawfully be transferred to the Cottage Fund. 

I am keenly aware of the fact that this conclusion may not 
be satisfactory to you or to the Board of Control of the institu-
tion affected; but I cannot do otherwise than follow the law as 
I see it and as it has been interpreted repeatedly by my prede-
cessors. 

374. ELECTIONS 
Mrs. John Cameron, Las Animas, Colo., Oct. 22, 1920. 

An elector can register three other qualified persons, and all 
the qualified members of his family, provided they then have, 
and for the ninety days last past have had, the same street ad-
dress. 

375. MOTHERS' COMPENSATION 
Helen Sievert, Grand Junction, Colo., Oct. 23, 1920. 

It is the duty of the county commissioners to levy a suffi-
cient tax to provide sufficient money to carry out the provisions 
of its Mothers' Compensation Act. 

376. ELECTIONS 
Geo. F. Barker. Rosita, Colo., Oct. 26, 1920. 

Domicile of wife follows that of her husband, notwithstand-
ing the fact that the wife may be residing in another state. 

377. COUNTY OFFICERS 
Geo. W. Lane, District Attorney, Durango, Colo., Oct. 29, 1920. 

County commissioners are alowed a per diem only for the 
days of acutal service rendered. 
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378. ELECTIONS 
Ora P. Kelly, County Clerk and Recorder, 

Red Cliff, Colo., Nov. 5, 1920. 
The Absent Voters' law does not apply to elections upon the 

quesiton of removal of a county seat. 

379. COUNTY ATTORNEYS 
J. W. B. Smith, County Attorney, 

Idaho Springs, Colo., Nov. 8, 1920. 
A County Attorney is entitled to be compensated by the 

Board of County Commissioners for services rendered under the 
Juvenile Act. 

380. TAXATION 
The Colorado Tax Commission, Nov. 10, 1920. 

The State of Colorado is without power to tax personal prop-
erty situated and owned by officers residing at Fort Logan, Colo-
rado. 

381. INTOXICATING LIQUORS 

Frank J. Medina, Federal Prohibition Director, Nov. 13, 1920. 
It is a violation of the prohibition laws of Colorado to se-

cure application for and use cognac brandy and sherry wine in 
the manufacture of mince meat in Colorado. 

382. TAXATION 
Arthur M. Stoug, Auditor of State, Nov. 13, 1920. 

The state is entitled to its proportion of taxes not canceled 
in the manner provided by statute and collectd by the County 
Treasurer of Arapahoe County. 

383. MOTOR VEHICLES 
James R. Noland, Secretary of State, Nov. 15, 1920. 

The owner of a motor vehicle who for compensation operates 
and drives his own car in conveying pupils to and from school, is 
required to be licensed as a chauffeur. 

384. BANKS 
Grant McFerson, State Bank Commissioner, Nov. 23, 1920. 

The transfer of assets and liabilities of one bank to another 
does not operate to extinguish the corporate franichise of the 
bank liquidating its affairs and upon restoration of its capital 
and surplus and compliance with the Banking Law it would be 
entitled to a new certificate of authority. 
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385. NATIONAL DEFENSE BONDS 

National Defense Bonds cannot be issued for the payment of obligations 
accruing after December 31, 1920, for the construction of an 
armory site. 

W. A. Spangler, The Adjutant General of Colo., Nov. 26, 1920. 

In your letter of the 23rd inst. you state that the Military 
Board has advertised for bids for the construction of an armory 
at Monte Vista, which bids will be opened at the Governor's 
office on the 29th inst. 

Having reference to the appropriation made by the act ap-
proved April 11, 1919, (S. L. 1919, p. 114) "For the Purchase of 
Sites and Construction of Armories," you ask my opinion as to 
whether or not the Board can "enter into a contract before this 
appropriation lapses, which will be payable after the appropria-
tion lapses, and when the material has been furnished and the 
services rendered." 

The appropriation in question is not from the general reve-
nues of the state, but is "out of Defense Fund, National Defense 
Bonds, series 1917." The issuance of National Defense Bonds 
for certain purposes during the years 1919 and 1920 is provided 
for by Chapter 163, S. L. 1919. Whether the years "1919 and 
1920" mentioned in the act, have reference to fiscal or calendar 
years, we need not now consider, since in any event no bonds 
could be issued on account of obligations accruing after Decem-
ber 31, 1920, at the latest. The act further provides that: 

"The bonds hereby authorized shall be issued 
and sold at any time or times in any amount when 
funds may be required by the state for any of the 
purposes herein designated, upon certification by the 
Governor of the State of Colorado of the necessity 
therefor." 

In my opinion the statute intends that these interests bear-
ing obligations of the state shall be issued and sold only at such 
times as funds are actually required to be paid out for some pur-
pose designated by the statute. Obviously, the contract, if let 
now, would not be completed until long after the bonds could 
be issued under the present statute. We do not think that bonds 
should or lawfully could be issued merely in anticipation of the 
completion of the contract. It follows that no funds would 
he available to meet payments accruing under the contract after 
the expiration of the year 1920, and I therefore, irrespective of all 
other considerations, conclude that no contract should be let 
until an available appropriation shall have been made to meet 
payments thereon as they accrue. 
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386. PUBLIC TRUSTEE 
B. F. Ayers, County Treasurer, Del Norte, Colo., Nov. 29, 1920. 

The premium on the bond of Public Trustee is properly pay-
able out of any fund provided by the County Commisioners, or 
out of the fees of the office. 

387. COUNTY JUDGE 
Arthur M. Stong, Auditor of State, Dec. 2, 1920. 

A county judge is not authorized to retain compensation 
allowable for clerical assistance under Ch. 65, S. L. 1913, p. 225, 
when such services are performed by him. 

388. INSURANCE 
Earl Wilson, State Insurance Commissioner, Dec. 2, 1920. 

Subscribers to stock in an insurance company whose organi-
zation was not completed are entitled to a return of the full 
amount of their subscription and 20 per cent thereof if not de-
ductible as organization expense except where by the terms of 
an agreement the subscribers agree that the company may re-
tain 20 per cent of the amount of subscriptions of the same are 
not paid when due and default results. 

389. COUNTY FUNDS 
Orval E. Carman, County Clerk and Recorder, 

Las Animas, Colo., Dec. 3, 1920. 
A county fund appropriated for one purpose cannot be trans-

ferred to a fund appropriated for another purpose. 

390. BLIND BENEFITS 
Arthur M. Stong, Auditor of State, December 4, 1920. 

The County Physician of the City and County of Denver is 
not entitled to the fee of $2.00 for examining applicants under 
the Blind Benefit Act. 

391. SHERIFFS—COMPENSATION 
Arthur M. Stong, Auditor of State, December 8, 1920. 

A sheriff is entitled under the provision of Sec. 1794, R. S. 
1908, to one-half of a fine imposed for gambling where he acted as 
informer, but it must be accounted for as other fees of his office. 

392. CO-OPERATIVE ASSOCIATIONS 
James R. Noland, Secretary of State, December 14, 1920. 

Corporations organized not for profit are not entitled to file 
the declaration provided for in Sec. 5, Ch. 62, S. L. 1913, stating 
that it is a co-operative association. 
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393. GENERAL ASSEMBLY—MEMBERS' 
COMPENSATION 

Where a member attends all sessions of the legislature held during the 
biennial period, but dies before the close of the period, his estate 
is entitled to the full amount of compensation less the per diem 
paid him. 

Arthur M. Stong, Auditor of State, December 14, 1920. 

I have your letter of the 13th ult., relating to the compen-
sation of Senators Leon M. Hattenbach and B. T. Napier, also 
Representative Charles H. Raye, members of the Twenty-second 
General Assembly of Colorado, who died in office before the close 
of their respective terms, stating that you are withholding war-
rants for the above named, on account of death, until you are 
advised as to your authority in issuing such warrants, and re-
questing the opinion of this office concerning the same. 

Article 5, Section 6, of the State Constitution fixes the com-
pensation of members of the General Assembly, and reads as fol-
lows: 

"Each member of the General Assembly, until 
otherwise provided by law, shall receive as compen-
sation for his services the sum of one thousand 
($1,000; dollars for each biennial period, payable at 
the rate of $7.00 per day during the regular and spe-
cial sessions, the remainder, if any, payable on the 
first day of the last month of each biennial period; 
together with all actual and necessary traveling ex-
penses to be paid after the same have been incurred 
and audited, and the said members of the General 
Assembly shall receive no other compensation, per 
quisite or allowance whatever. No General Assembly 
shall fix its OWN compensation." 

During the biennial period of 1919-1920, the Twenty-second 
General Assembly held a regular session of 97 days beginning 
January 1st, 1919, annd ending April 7th, 1919, also a special 
sesion of 12 clays beginning December 8th, 1919, and ending 
December 20th, 1919, amounting in all to 109 clays. 

Senator Hattenbach, after having served 109 days and re-
ceiving seven ($7.00) per day or a total of Seven Hundred and 
Sixty-three ($763.00) Dollars therefor, died February 1st, 1920, 
before the close of the biennial period. The question now pre-
sented is whether or not he was entitled to the remaining Two 
Hundred and Thirty-seven ($237.00) Dollars necessary to make 
his full compensation the sum of One-Thousand ($1,000) Dol-
lars. 
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A similar question arose during the biennial period of 1915-
1916 when Senator Burris, a member of the Twentieth General 
Assembly of Colorado, shortly after the final adjournment of the 
Twentieth General Assembly, which occurred April 10th, 1915, 
accepted an appointment as United States Marshal of the District 
of Colorado, and entered upon the official duties thereof. 

As to the right of Senator Burris to collect the entire biennial 
salary, although he accepted a federal office before the expira-
tion of his term, Attorney General Farrar, in an opinion to the 
Auditor of State on December 7th, 1916, held as follows: 

"Where the member has attended the regular 
session and no special session has been held, (in other 
words, where it appears, as in the ease of Senator 
Burris, that none of the legislative duties resting up-
on the member have been left unperformed), it is my 
opinion that he has earned his entire biennial salary 
at the moment of final adjournment of the General 
Assembly; and his subsequent assumption of a fed-
eral office does not serve to deprive him of his right 
to claim full compensation." 

We have no decision of the Supreme Court upon this ques-
tion to guide us, but according to said former ruling of this de-
partment and the precedent thereby established, Senator Hattenbach 

was entitled to the full compensation of One Thousand 
($1,000) Dollars for his services during 109 days, less the per 
diem compensation actually received by him. 

Representative Charles H. Raye served during the regular 
session of 97 days and died April 16th, 1919, Upon the foregoing 
basis he was entitled to 97-109 of $1,000, less the per diem com-
pensation actually received by him. 

Senator Napier died March 12th, 1919, during the regular 
session, and figuring his compensation on the same basis as the 
foregoing, he was entitled to 71-109 of $1,000, less the per diem 
compensation actually received by him. 

I am, therefore, of the opinion that upon proper vouchers, 
compensation for the members herein named, should be paid to 
their respective legal representatives as hereinbefore indicated. 

All papers submitted by you are herewith respectfully re-
turnd. 

394. BANKS 
Grant McFerson, State Bank Commissioner, December 21, 1920. 

A stockholder in a state bank is liable for an assessment 
made three years ago to restore the impaired capital thereof. 
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395. GAMBLING 
L. C. Brown, Longmont, Colorado, December 21, 1920. 

Machines that always give gum in return for money, and, 
in addition, sometimes give varying quantities of trading checks, 
are gambling devices. 

396. PENITENTIARY—PRISONERS 
Thomas J. Tynan, Warden, Colorado State Penitentiary, 

Canon City, Colorado, December 21, 1920. 
An escaped convict recaptured is entitled to be credited with 

an amount of good time for the year in which he was captured, 
in the same proportion to the whole amount of good time he 
might have earned in that year, as the time which he served after 
his return bears to the entire year. 

397. PURE FOODS 
Wilbur F. Cannon, Pure Food and Drug Commissioner, 

Denver, Colorado, December 20, 1920. 
The sale of "Hebe," which is a compound of evaporated skim 

milk and vegetable fat is unlawful. 

398. OFFICERS—COMPENSATION 
Arthur M. Stong, Auditor of State, January 3, 1921. 

District Judges Hersey, Morley and Whitford, who assumed 
the duties of their respective offices on the morning of January 
14, 1919, are entitled to the statutory compensation from and in-
cluding January 14, 1919. 

399. COUNTY COURT—CLERK 
Archie G. Maine, Clerk of County Court, 

Walden, Colorado, January 5, 1921. 
The County Judge of Jackson County, which is a fourth class 

" C " county, may appoint a clerk of his court under the pro-
visions of Section 8, Chapter 109, S. L. 1919, at such compensa-
tion as may be fixed by the Judge with the approval of the Board 
of County Commissioners. 

400. ELECTIONS 
Archie Maine. Clerk of District Court, 

Walden, Colorado, January 6, 1921. 
A ministerial officer may not question an officer's election for 

failure to file acceptance of nomination. 
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401. FEES AND SALARIES 
Collins, Morris, Keller & Company, Certified Public Accountants, 

Denver, Colorado, January 6, 1921. 
Section 2537, R. S. 1908, which provides that County Treas-

urers shall charge fees for the collection of school funds, etc., 
was not repealed by the statute providing that the salaries of 
County Treasurer in certain class counties shall be payable out 
of the general fund. 

402. APPROPRIATIONS 
Arthur M. Stong, Auditor of State, January 10, 1921. 

The appropriation provided for by Chapter 59, S. L. 1919, 
is of the first class. 

403. STATE HIGHWAY COMMISSION 
Oliver H. Shoup, Governor of Colorado, January 10, 1921. 

The budget submitted by the State Highway Commission 
discloses that the contemplated expenditures exceed the esti-
mated receipts for the ensuing year. 
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Page 
Not entitled to 5% provided for in Sec. 5701, R. S. 1908, in addition 

to salary (373) 135 
CRIMINAL L A W — 

Costs chargeable against defendant (170) 116 

DEPARTMENT OF SAFETY— 
Continues to exist, and if funds available, may be operated (355) 167 
May issue certificates of indebtedness for maintenance of (372) 172 
Surplus remaining after July 15, 1919, goes back to general fund (77) 80 
Duties and Powers of, (19) 50 
Companies Disbanded not subject to call of Governor (77) 80 
Officers of, entitled to witness fees and mileage (56) 66 

DETECTIVES— 
Must be licensed (52) 85 
Surety company not released on bond of (233) 128 

DISTRICT ATTORNEYS— 
Deputies, compensation of (232) 128 
Not required to appear in action against county officer without compen-

sation (208) 123 
Stenographer's salary eighth district, one-fourth due from Jackson 

County (5) 45 
DISTRICT COURTS— 

Clerks o f — 
Fees chargeable in Arapahoe County (153)... 110 
Entitled to increased compensation while holding office (79) (89) 

(91) 83, 86, 87 
Reporter, Compensation of (105) 92 
Judges—entitled to compensation for the clay duties were assumed 

(398) 1 8 1 

Education, See Schools. 
EDUCATIONAL LOAN FUND, See Soldiers' and Sailors' Loan Fund. 
EIGHT-HOUR L A W — 

Applies to employees of City and County of Denver (199) 122 
Women Barbers not within (218) 125 
Women employed in laundry receiving stations subject to (40 1/2) 62 
Women employed in candy factory subject to (41 1/2) 62 

ELECTIONS, see also Initiative and Referendum. 
Absent Voter must be in state to vote as (174) — 117 
Law does not apply to election on question of removal of county 

seat (378) 176 
B a l l o t -

Marking with indelible pencil sufficient (366) — 170 
Names selected at primary must be placed on ballot (364) 170 

Candidates— 
Procedure when no designation (337) — . 164 
Designated by assembly may withdraw (342) 165 
Two candidates cannot be named in single petition (341) 165 
When not necessary to file acceptance (36) 60 
When names of, must be placed on primary ballot (335) 163 

Compensation of election officials generally (316) (319) (324)....144, 153, 155 
Judges and clerks carrying returns to clerk (368) ..... 170 

Constitutional Amendments— 
Submission of, to create bonded indebtedness and procedure (344) 165 

Nominating Petitions— 
When rejected for filing (339) 165 
For State Senator filed with Secretary of State (343) 165 
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Precincts— Page 
May be created thirty days prior to general election (357) 168 

Qualification of Voters— 
Dishonorably discharged soldier entitled to vote (330) 162 
Domicile of wife follows that of husband (376)„ 175 

Registration— 
City registration lists, those voting at November election entitled 

to have names placed on lists (17) 50 
City of Telluride, procedure (30) 69 
Elector can register three other qualified persons and qualified mem-

bers of family (374) 175 
Not necessary in election to incorporate town (354) 167 
Precinct Committees, meetings (31) 59 
Voters at last city election entitled to have names remain on regis-

try (340) 165 
Town Elections— 

Tie vote for Mayor, procedure (58) 71 
Should be held unless inhabitants are unanimously opposed to 

it (34) 60 
When Town Clerk sets date of on wrong day, procedure (54) 65 

Vacancies— 
Party committees function only after primary election (345) 166 
Party officials cannot fill, when occurring before primary elec-

tion (337) 164 
ESTATES— 

Of deceased members of Soldiers' & Sailors' Home need not be ad-
ministered when small (37) 61 

Of insane persons liable for expense (182) (320) 118, 154 
Maturity ages of males and females (145) 10s 

EXTRADITION— 
Harry Hartman application (12) 49 

F 

FACTORY INSPECTION— 
Expenses of deputy inspectors (187) (285) ..119, 137 

FEES AND SALARIES— 
Adjutant General and clerical assistants for Military Service, salaries 

of, payable out of Military Fund (10) 48 
Artcles of Incorporation fees for filing (269) 135 
Changing method of payment not an increase of compensation pro-

hibited (113) . 93 
Classification of Counties— 

Adams County in fourth class for fee purposes (242) 129 
Delta County fourth class (A) for salary purposes (206) 123 
Moffat County fifth class for fee purposes (269) 135 
Washington County (98) 89 
Reduction of fees does not affect salary of officer payable out of 
fees (114) 94 
Does not affect Torrens Act (98) 89 

Counties— 
Kit Carson (113) 93 
Washington (98) 89 

County Clerk— 
Cannot retain fee for issuance Game and Fish license (84) 84 
Cannot retain Notary Public fees (150) 109 
El Paso, not entitled to increase during term (66) 77 
Fees paid to County Treasurer monthly (147) 109 
No fee chargeable for administering oath to applicant motor ve-

hicle license (84) 84 
When paid from fees can retain them until they equal salary (146) .... 108 
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County Commissioners— Page 
Ninth class counties allowed per diem and mileage in attending 

meetings (64) 76 
County Judge— 

Fees of, when serving in another county (65) 76 
County Officers— 

Must account for fees to county treasurer (74) . 80 
Prima facie complete settlement when account made of fees col-

lected (179) 118 
County Treasurer— 

Charge fee for collecting school funds (40)......... 62 
Delta County, salary of (206) 123 

District Attorney— 
Fees of, chargeable against defendant (170) 116 

Game Wardens—Deputies— 
May retain fee for issuing license (251) 132 

Marriage License— 
Fee for issuing (50) 64 

Public Examiner— 
Compensation of (88) 86 

Public Officers— 
Entitled to witness fees and mileage (56) 66 

Secretary of S t a t e -
Compensation for compiling Senate and House Journals (69) 70 

Sheri f fs -
Deputy S h e r i f f -

Fourth Class (A) County payable out of gross fees collected by 
sheriff (1) 42 

Rio Grande County salary of, payable out of general fund (139) 107 
Fourth Class counties entitled to actual expenses in pursuit of law 

violators (242) 120 
Entitled to no fee for conveying prisoner to court (28) .. 50 
Mileage allowed (55) 65 
Serving summons in fifth class county (217)— .. 125 
Of all counties except fifth class payable out of general funds (1).... 42 
Undersheriff Jefferson County (213) 124 

State Treasurer— 
All departments must deposit money with (40) 62 

FUNDS, see County Funds, State Funds. G 

GAMBLING 
"Punch Boards" subject to seizure as gambling devices (26)... 55 
When machines which give in addition, varying quantities of trading 

checks are gambling devices (395) 181 
GAME AND FISH— 

Fee for issuing license cannot be retained by County Clerk (13) 40 
Deputy or employee of clerk may retain fee (168) 116 
Deputy wardens may retain fee for issuing license (251) 132 
May purchase hatchery instead of constructing new building as pro-

vided by appropriation (365) 170 
GASOLINE, see Petroleum products. 
GENERAL ASSEMBLY— 

Members, compensation on death of (51) (393) 64, 170 
Member of, may also be employee of State Highway Commission (362) 160 
Concurrent Resolution of, cannot be referred (121) 96 

GOVERNOR— 
Veto of part of appropriation bill (60) 72 

GOVERNOR'S COUNCIL OF DEFENSE— 
Certification of Civil Service Commission unnecessary on expenditures 

in connection with council (9) 48 
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GRAIN INSPECTION— Page 
Form of license (96) 88 

No license required of dealer not purchasing direct from producer 
(140) 107 

Made by licensed purchasing agent or buyer (270) — 135 
When act becomes effective (96) 88 
Women are eligible for appointment as (348) 166 

H 

H I G H W A Y COMMISSION, see State Highway Commission. 
H I G H W A Y S — 

Counties cannot enter into contracts with State Highway Commission 
to do work on roads within county (253) 132 

Cannot grant exclusive right in, for private purpose (328) 156 
No road poll tax (227) .... 127 
Obstruction by entryman (125) 101 
To create along section lines before patent (280) 136 

I 

INDEBTEDNESS— 
Incurred prior to appropriation bill (106) — 92 

INDIAN SCHOOL AT Grand Junction, see Schools. 
INDUSTRIAL COMMISSION, see Workmen's Compensation. 
INDUSTRIAL SCHOOL, see State Industrial School for Boys. 
INITIATIVE AND REFERENDUM— 

Petition seeking to submit Constitutional amendment repugnant to Fed-
eral Constitution should not be filed or placed on ballot (318). 145 

Proposed city ordinance placing fire department under civil service can 
be referred to voters (4) 45 

INSANE PERSONS— 
Estates of, liable for expenses (182) (320) 118, 154 

INSURANCE, see also Workmen's Compensation. 
Company may write policies and sell its stock to the same person (313) 142 
Commissioner may refuse license to foreign fraternal benefit society 

where same resembles domestic society (323) 155 
Domestic company cannot lend money on or purchase leasehold inter-

est in lands where rent reserved (314).„ 142 
Endowment contracts which may be sold to minors (229) 127 
Foreign companies, service on (222) 126 
Funds of Domestic Life Ins. Co. may be invested in note of Denver 

Gas & Electric Light Co. (290) 138 
Proposed forms of policies to be filed with and approved by Insurance 

Commissioner (3) 44 
State Commissioner not authorized to assume control of guarantee fund 

of Reciprocal or inter-insurance exchange (190) 119 
State Commissioner may certify on policy, deposits of securities with 

him (309) . 142 
INTOXICATING LIQUORS— 

Confiscation of automobiles used in liquor traffic (35) 60 
"Iron and Wine Tonic" when sale of, prohibited (29) 50 
One who distills, subject to prosecution (93) 87 
Ordinance prohibiting use of blinds and curtains in soft drink parlors 

is valid (186) 119 
Proprietor of brewery not eligible for license to sell undenatured 

alcohol (177) 117 
Petitions submitting so-called "Light Wines and Beer" Amendment 

invalid (318) 145 
Permits to purchase and use, only bona fide churches or religious socie-

ties entitled to (25) 54 
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Page 
Possession unlawful (36) 60 
Resolution ratifying National Prohibition Amendment cannot be re-

ferred (121) 96 
Residence habitually used as place of public resort loses character 

as private home (6) 45 
Search and Seizure, justified under warrant when liquor in possession 

of common carrier (7) 45 
Sale of patent medicines containing 10% to 20% alcohol as beverages is 

unlawful (194) 
"Wine and Pepsin" when sale of prohibited (116) 95 
Wholesale druggist cannot ship outside of state for medicinal or sacra-

mental purposes (149) 109 
Violation to use cognac brandy and sherry wine in manufacture of 

mince meat (381) - 176 
Violation to sell or advertise for sale recipes for making (237). 129 

IRRIGATION— 
Where water district extends into more than one county, each liable for 

share of commissioner's salary (191) 120 
Water Commissioner need not devote entire time to office, may employ 

assistant (256) 133 
IRRIGATION DISTRICT— 

Interest on funds of, deposited by county treasurer become part of 
general revenue of county (169) 116 

Interest coupons on bonds of, should be received in payment of dis-
trict bond fund tax, where coupons mature within the year tax is 
payable (258) 133 

IRRIGATION ENGINEER, see also State Irrigation Engineer. 

J 

JUDGES, see County Court, District Court, Justice of Peace. 
JUSTICE OF PEACE— 

Constable with warrant may pursue offender across county line (32) 
No right to suspend fine after judgment of conviction (185) 
Sheriff no authority to serve civil process of (32) 
Warrants of, executed by sheriff (15) (32) 

L 

LANDS— 
Equity in state lands subject taxation (247) 131 
Inchoate title to state lands subject to incumbrance and transfer (247) 131 

LOAN SHARKS STATUTE— 
Cannot be evaded by charging borrower commission (176) 117 
Chapter 159, S. L. 1919, does not apply to Pawnbrokers (215).. 124 

M 

MARRIAGES— 
Fee of clerk for issuing license $1.00 (50) 64 
Certificate may be returned after recorded (50) .. 64 
Marriageable age of females (145)— - 108 
Report of, to State Board of Health (85) 85 

MENTAL DEFECTIVES, see State Home & Training Schools for. 
MINES AND MINING, see also Coal Mines. 

Owner or operator of mine dump must make returns of production to 
assessor (284) 137 

Ore Buyer License Fund (10) 48 
Extracting ores from mine dump is mining and the dump is producing 

mine (346) 166 
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Entitled to increased compensation, has no fixed term (156). 114 
MILITARY EXPENSE, incurred in transporting U. S. soldiers in Den-

ver can be paid from funds realized from sale of National Defense 
Bonds (352) 16T 

MOFFAT COUNTY, in fifth class for fee purposes (269) 135 
MONEY LENDERS— 

Ch. 159, S. L. 1919, does not apply to pawnbrokers (215) 124 
MOTHERS' COMPENSATION, duty of County Commissioners to levy 

tax to provide funds for (375) 175 
MOTOR VEHICLES— 

Chauffeur—employees who use motor vehicles furnished by employer 
to transport themselves to work not within term (132) 102 

County motor vehicle registration clerk employee of county clerk and 
not in civil service (262) 134 

County clerk cannot charge fee for administering oath to applicant 
for license (84) (133) 84, 254 

Dealer pays registration license fees for motor trucks and passenger 
cars (238) 129 

Expense of purchase of license tags is in addition to expense author-
ized by Sec. 18, Ch. 161, S. L. 1919, (263) 134 

Farm tractor not vehicle (102).... 90 
Garage proprietors handling vehicle as sub-agents must pay dealer's 

registration license fee (241) 129 
License fees for registration deposited daily with State Treasurer (27).. 55 
Minimum license fee is not $5.00 in all cases (287) 137 
Motor Vehicle Supervisor within classified civil service (244) 130 
Must secure permit to operate rural motor express line (350) 166 
No registration license should be issued until evidence of ownership 

is furnished (370) 172 
Non-residents must pay registration license fees for trucks and trail-

ers (211) 124 
Owner of motor vehicle who drives his car for hire must be licensed 

as a chauffeur (383) (282) 176, 137 
Record of chattel mortgage of, shows chain title in case of fore-

closeure (334) 162 
Reductions in license fees (271) 135 
Reductions in Sec. 4 (a) and 5 (a) Ch. 161, S. L. 1919, apply to motor 

cycles, but not chauffeurs (351) 166 
Used for hire (268) .... 134 
When sub-agent not required to pay fees (241) 129 

MUNICIPALITIES, see also Towns and Cities. 
Water Plant of, located outside limits, not subject to taxation (73) 79 
Proceeds from sale of bonds for water works extension cannot be used 

to erect a light plant (228) 127 
Doubtful if furnishing steam heat is municipal function (329) 162 N 

NATIONAL DEFENSE FUND— 
Available to purchase building site for armory (154) 110 

NATIONAL GUARD— 
Acts of Congress relative to organization of, etc., paramount to state 

laws (178) 118 
Chapter 9, S. L. 1919, Ex. Sess. does not provide for allowance for de-

pendent grand parents, wife's parents, nephews or nieces (264) 134 
Compensation of officers and men serving under executive order Octo-

ber 21, 1 9 1 9 (216) 125 
Duties of (19) 50 
Each class mentioned in Ch. 9, S. L. 1919, Ex. Sess., is exclusive of 

the other two (261) 134 
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Expenditure of moneys realized from National Defense Bonds not 

authorized, to recruit guard (302) 141 
Longevity pay "fogies" not allowable officers (325) 156 
Military and Police force available to state (19) — 50 
Mobilization expense of, in 1917, payable from appropriation made by 

Ex. Sess. 1917 (23) 54 
National Defense Bonds cannot be issued to pay obligations accruing 

after December 31, 1920, for construction of an armory (385) 177 
No statute authorizing employment of clerks, cooks, etc., not mem-

bers of Guard (327) 156 
Proper officers to serve processes in Colorado issued by Courts Mar-

tial (204) 123 
NEWSPAPERS— 

Publication of constitutional amendments initiated and referred bills 
in counties (358) 168 

Requirements to constitute legal (205) 123 
NOTARIES PUBLIC— 

Cashier and Asst. Cashier who are stockholders disqualified to take 
acknowledgments of instruments in which bank has interest (326).... 156 

NURSES, see State Board of Nurse Examiners. 

O 

OFFICERS, see County Officers, County Court, County Clerks, County Com-
missioners, Sheriffs, etc. Change of compensation during term— 

County clerk El Paso County (66) 77 
State Coal Mine Inspector (78) (295) ..81, 139 
Clerks of District Courts entitled to (79) (89) (91) 83, 86 87 
Clerks of County Courts not entitled to (90) (118). 86, 95 
Expenses of Commissioners not increase of compensation (94) 88 
Resulting from reclassification of counties (99) 89 
Sheriff Grand County (109) 93 
Changing method of payment (113) 93 
Change of compensation during term where reclassification of coun-

ties result in reduction of fees (114) 94 
County Treasurer Baca County (135) 104 
County Judge Moffat County (144) 108 
State Oil Inspector and Deputies entitled to increase (156) 114 
Mineral Superintendent entitled to increase (156) 114 
Deputy Register State Board Land Commissioners entitled to in-

crease (156) 114 
Assistant State Librarian entitled to increase (156) 114 
Sheriff Saguache County (175) 117 
State Teacher Adult Blind (295) 139 
Appointee to fill vacancy not entitled to increase (299) 140 
Chief Inspector of Coal Mines (295) 139 

County Officers— 
Must pay fees collected to County Treasurer (74) 80 
County Commissioners allowed per diem for days of service rendered 

only (377) 175 
County attorney allowed compensation for services rendered under 

the Juvenile Act (379) 176 
County judge may also hold office as Clerk of District Court (143) 108 
County judge attending school outside county does not constitute 

abandonment of office (195) 121 
County judge cannot hold office of sheriff at same time (188) 119 
Division engineer (126).... 101 
District judges entitled to compensation for the day duties were 

assumed (398) 181 
District attorneys, compensation (91). 87 
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Member of legislature cannot hold office as member of Board of 

Trustees of Colorado State Teachers' College (21) 53 
Member of General Assembly, compensation of, when death occurs 

during term (51) (393) 64, 179 
Member of Board of Trustees of Town cannot hold office as Town 

Treasurer at same time (288) 137 
Member of General Assembly may also be employee of State High-

way Dept. (362) 169 
Not liable for costs whore public interest represented by him (220).. 126 
Premium on bonds, no provision made for reimbursement when paid 

before law became effective (81) (224) ..83, 127 
Paid from fees can retain them until they equal salary (146) 108 
Recording clerk State Board Land Commissioners (129) 102 
State officers entitled to extra compensation where biennial period is longer than two years (8) 45 
Secretary of Senate, compensation for compilng Senate and House 

Journals (69) 79 
Secretary of Civil Service Commission not entitled to extra compen-

sation for service rendered (75) 80 
To serve processes issued by Courts Martial (204) 123 
Undersheriff Saguache County, have compensation (175) 117 

OFFICIAL BONDS— 
Expiration of term of office does not release surety company on 

bond (86) 86 
OIL INSPECTOR, see State Oil Inspector. 
ORDINANCES, see Towns and Cities. 
ORE BUYERS' LICENSE FUND— 

Draw warrants against, where expense incurred relates to such license 
department (10) _ 48 

P 
PARDONS— 

Governor has power to grant, to inmates of reformatory (46) ..... 63 
PAWNBROKERS— 

Ch. 159, S. L. 1919, does not apply to (215) 124 
PENITENTIARY, see State Penitentiary. 
PESTS— 

Constitutionality of act relating to (173) 117 
PETROLEUM PRODUCTS— 

Used in farm tractors not subject to tax (102) 90 
Sale of, subject to tax regardless of use (255) . 133 

PICKETING, prevention of (230) .. 128 
POLICE FORCE available to state (19) 50 
PREMIUMS on official bonds (81) (224) 83, 127 
PROFITEERING (155 1/2) 110 
PUBLIC E X A M I N E R — 

Compensation of, determined by Auditor of State and Civil Service 
Commission (88) 86 

Can ascertain what property came into sheriff's hands (235) 128 
PUBLIC FUNDS— 

Cannot be used to promote or defeat passage of a law (347) 166 
PUBLIC H E A L T H — 

Report of marriages, births and deaths (85) 85 
University of Colorado subject to regulations of City of Boulder ( 2 5 2 ) 132 

PUBLIC HIGHWAYS, see Highways. 
PUBLIC OFFICERS, see Officers. 
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PUBLIC TRUSTEE— Page 
Premium on bond of, payable from fund provided for by County Com-

missioners or out of fees of office (386) 178 
PUBLIC UTILITIES COMMISSION— 

Corporations furnishing steam heat not subject to jurisdiction of (329) 162 
PURE FOODS— 

Sale of "Hebe" which is condensed milk compound, unlawful (397) . .. 181 R 

RECALL— 
Does not apply to school directors (59) . 71 

RELIEF OF ADULT BLIND, see Blind Benefits. 
REVENUE, see also Taxation— 

Interest coupons on bonds of irrigation district should be received in 
payment of a district bond fund tax where coupons mature within 
the year tax payable (258) - 133 

Limiting Levy, Ch. 114, S. L. 1917, does not apply to new consolidated 
school district (223) 126 

Refund of flat tax paid voluntarily by officers of company whose term 
has expired, should not be made (41) 62 

Refund of taxes paid, patent subsequently canceled (128) 102 
Owner or operator of mine dump must make returns of production to 

assessor (284) 137 
Overpayment of corporation license tax because of mistake of law not 

returnable (303) 141 
ROAD FUNDS— 

When expended (108) 93 
ROADS, see Highways. 

S 

SALARIES, see Fees and Salaries. 
SAVINGS DEPOSITS— 

Investment of (131) 102 
SCHOOLS— 

Bonded Indebtedness— 
District of first class, what constitutes (234). . 128 

Can vote increase of to amount allowed by Ch. 181, S. L. 1919 (123) 101 
Lands acquired from U. S. government after issuance of bonds subject 

to (160) 114 
Levy of 50% of bonded indebtedness illegal (181) 118 
Limit of (82) 81 
Portion of authorized issue of, to enlarge school, may be used to in-

stall heating plant (367) 170 
Lands subject to taxation for bonded indebtedness of School District 

(294) 139 
Beecher Island Memorial Assn. no power to lease lands to school district 

(158) 114 
County Superintendent of, not proper party to mandamus member 

school board (220) . 120 
Dis tr ic ts -

Annexation of territory of joint district belonging to two counties 
(67) 77 

Bond elections—qualification of voters (124) (294) 101, 139 
Bond elections—notice required (294)„ .. 139 
County superintendent must consent to division of (163) 115 
County superintendent no power to remove member of board (163) — 115 
Consolidated district board can provide transportation for pupils with 

vote of electors (315) 143 
First class, what constitutes (234) 128 
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Limiting levy in Ch. 114, S. L. 1917, does not apply to new consoli-

dated school districts (223) 126 
May purchase trucks and facilities for transportation (315) ..... 143 
Purchase coal in carload lots (107). 92 
Third class, may vote bonds for building purposes at regular school 

election (277) 130 
Union of, how perfected (119) 95 

Directors, not subject to recall (59) 71 
Grand Junction Indian School, property of, under custody and control 

of State Home for Mental Defectives (164).... 115 
Elections— 

Ballot boxes open after specified time (80) S3 
Candidate whose name does not appear on ballot (83) . 84 
Effect of, on officer whose term unexpired (305) 141 
Elector may write in name of choice (304) 141 
In third-class districts candidate need not be nominated be fore elec-

tion (308) 142 
Qualifications of electors of joint district (80) 83 
On consolidation of districts, voted down, cannot again submit for 

two years (172) 116 
Funds— 

County funds entitled to fines paid for violation of prohibition law, 
not district fund (219) 126 

Derived from Forest Reserve not subject to expenditure by county 
commissioners (231) 128 

Interest collected on, may be used for building purposes (47) G3 
Interest received by county treasurer on deposit of, becomes part 

of general revenue of county (169) 116 
Of district, cannot be invested in securities (306) 141 

Received from sale of district bonds need not be deposited with coun-
ty treasurer (47) (148) 63, 109 

Taxat ion -
Property held in trust by district, income for scholarship is subject 

to taxation (220) 126 
Teachers— 

Compensation of, when school closed account epidemic (11)) 49 
Dismissal of (120)_ 95 
Entitled to extra compensation for teaching on Saturday (24) 54 
May employ for period in excess of one year (236) (279). . . 128, 136 
Not compelled to teach on Saturday (24) 54 

Tuition— 
Children from military post need not pay (197) ... 121 

W a r r a n t s -
Must be signed by officers of board (201) 122 

For County High School Committee, cannot delegate authority to issue 
other than to county superintendent (307) 141 

Cannot issue blanket warrants (307) 141 
United Districts— 

One not liable for previous bonded indebtedness of other (22) 54 
SECRETARY OF SENATE— 

Compensation for compiling senate and house journals (69) 70 
SECRETARY OF STATE— 

Must deposit daily with State Treasurer license fee registration mo-
tor vehicles (27) 55 

SEED DEALERS, must comply with Ch. 123, S. L. 1017 (301) 140 
SENATE AND HOUSE JOURNALS— 

Compensation of secretary of senate for compiling (69) 70 
SHERIFFS— 

Allowance to, for feeding prisoners in 4th class counties (28) 50 
Assistance to feed prisoners must be furnished by County Commis-

sioners (28) 59 
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Compensation of sheriff and deputy in fourth class (A) county (1) 42 
Compensation of deputy sheriff, Kit Carson County (14) 49 
Compensation of deputy sheriff, Rio Grande County (137). ... 107 
Cannot hold office of county judge at same time (188) 119 
Compensation of undersheriff, Jefferson County (213) 124 
Compensation of undersheriff must be approved by Board of County 

Commissioners (193) (213) 121, 124 
Duty to execute warrants of Justice of the Peace (15) (32) 50, 59 
Fees charged for serving summons in fifth-class counties (217) .. 125 
Grand County compensation (109) 93 
Entitled to expenses in pursuit of law violators (242) 129 
Entitled to one-half of fine imposed for gambling when he acted as 

informer (391) 178 
No authority to serve civil process of justice of peace (32) 59 
Of Moffat County elected before enactment of Ch. 109, S. L. 1919, must 

be paid out of fees of office (81) 83 
Prisoners, sheriff entitled to no fee for conveying to court (28) 59 
Public examiner can ascertain what property came into hands of (235).... 128 
Saguache County sheriff can employ deputy, how compensated (28) 59 
Saguache County sheriff not entitled to increased compensation (175) 117 
Saguache County undersheriff, compensation (175) 117 
Traveling expenses allowed not to exceed 10c per mile (55) 65 

SOLDIERS AND SAILORS— 
Discharged certificates of, may be filed (44) 63 

SOLDIERS' AND SAILORS' HOME, see State Soldiers' & Sailors' Home. 

SOLDIERS' AND SAILORS' LOAN FUND 
Act is constitutional (312) 
Citizen entitled to benefits of act (322). 
Who entitled to benefit of (68) 

STALLIONS AND JACKS— 
Term "year" in Sec. 5, Ch. 184, S. L. 1919, means calendar year (226).... 127 

STATE AUDITOR— 
Authorized to draw warrants in favor of Board of Regents in excess of 

$75,000.00 upon order of President of Board (276) 136 
Can issue all certificates provided for in Ch. 139, S. L. 1919, at one 

time (275) - 136 
STATE BOARD OF EQUALIZATION— 

Cannot increase levies for one year in excess of 5% of levies the pre-
ceding year (192) (203) 121, 123 

STATE BOARD OF H E A L T H — 
Cannot contract with U. S. to appoint inspectors of National Parks as 

deputy sheriffs and pay expenses (283). 137 
President of, must approve expenses of department of venereal dis-

eases (87) 86 
STATE BOARD OF LAND COMMISSIONERS— 

Cannot exchange Liberty Bonds of one issue purchased by it for an-
other (317) - 144 

Deputy Register entitled to increased salary, has no fixed term (156).... 114 
Equities to State Lands subject to taxation (247) 131 
Inchoate title in State Lands subject to incumbrance and transfer (247) 131 
May allow compensation to appraiser for additional services rendered 

(245) 131 
When salaries of officers and employees payable (110) 93 

STATE BOARD OF L I V E STOCK INSPECTION— 
Brands, cannot charge for, where cattle about to be taken from state 

(321) 155 
STATE BOARD OF NURSE EXAMINERS— 

Admit without examination, nurses registered in Illinois prior to July. 
1919 (272) 135 

142 
155 

77 
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STATE CONSTABULARY, see Department of Safety. Page 
STATE ENGINEER, see State Irrigation Engineer. 
STATE FACTORY INSPECTION— 

Law applies to City and County of Denver (336) 163 
STATE FUNDS— 

License fees for registration of motor vehicles deposited daily with 
state treasurer (27) 55 

Money due state cannot be retained by county officer to pay claim due 
county from the state (97) 88 

State Treasurer custodian of (40) 62 
STATE H I G H W A Y COMMISSION— 

Counties cannot enter into contracts with, to work on county roads (253) 132 
Cannot grant exclusive right in highways for private purpose (328) 156 
Cannot expend funds for publication of periodical known as The High-

way Bulletin (359). 169 
Fifty per cent of fund provided by House Conc. Resolution No. 5 ex-

pended in county under direction of Highway Commission (371) 172 
In budget submitted by, contemplated expenditures exceed estimated 

receipts (403) 182 
Must deliver to counties one-half road fund on Jan. 1st (260) 133 

STATE HISTORICAL SOCIETY— 
Employees of, within classified civil service (254) 133 
Need not give 30 days' notice of meetings (250) 132 

STATE HORTICULTURIST— 
Duties of (311) 142 

STATE HOME AND TRAINING SCHOOL FOR MENTAL DE-
FECTIVES, property of Indian School to be used for (103) 91 

STATE INDUSTRIAL COMMISSION, see Workmen's Compensation. 
STATE INDUSTRIAL SCHOOL FOR BOYS— 

Appropriations for expenses of, cumulative (240) 129 
Building for, may be constructed without execution of contract (298).... 139 
Educational institution, reformatory in character (198) 122 
Members of Board of Control not entitled to compensation except 

actual expenses incurred in attending meetings (45) 63 
Not penal institution (167) 116 

STATE INDUSTRIAL SCHOOL FOR GIRLS— 
Insufficiency of appropriation to construct buildings for, does not justi-

fy issuance of certificates of indebtedness (373) 172 
STATE INSPECTOR OF CANTALOUPES— 

Salary and expenses of (338) 154 
Salaries and expenses of assistants (338) 164 

STATE INSPECTOR OP COAL MINES— 
Within provisions of Civil Service Amendment (78) 81 
Rights to increased compensation during term (78) 81 

STATE INSTITUTIONS— 
Exempt from war tax on athletic goods (225) 127 

STATE IRRIGATION ENGINEER— 
Division Engineer, compensation of (126) 
Legal incumbent for divisions No. 1 and No. 2 (62) 
Chas. W . Beach entitled to salary for Div. No. 2 (292) 

STATE LIBRARIAN— 
Assistant entitled to increased compensation (156) 

STATE OIL INSPECTOR— 
Deputies are entitled to increased salaries (157) 114 
Entitled to increased compensation, has no fixed term (156) 114 
Expenses of, paid out of fees of office (297) 139 
Not entitled to increased salaries for June and July, 1919, when act 

did not take effect until July 7, 1919 (296) 139 

101 
74 

138 

114 
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STATE PENITENTIARY— P a g e 

Appropriation for employees' salary (117) 95 
Prisoners, computation of time for escaped convicts (396) 181 

STATE SCHOOL OF MINES— 
Liable for indebtedness contracted by agent (281) 136 

STATE SOLDIERS AND SAILORS' HOME— 
Appropriation for 1919 is $100,000 ( 1 0 4 ) . . 
Appropriations made for indebtedness incurred 1917-1918 cannot be 

used to pay indebtedness of 1919-1920 (310) 
Need not administer small estates (37) 

STATE TREASURER-
Custodian of all state funds (40) 62 

STATUTES— 
Ch. 109, Sec. 10, S. L. 1919, applies to present county officers (74) 80 
Ch. 125, S. L. 1919, when effective (96) 88 
Ch. 108, S. L. 1919, when effective (98) 89 
Ch. 64, S. L. 1919, meaning of (103) 91 
Ch. 109, S. L. 1919 (Sec. 8) repeals part of Sec. 1473, R. S. '08 (105) 92 
Ch. 159, S. L. 1919, does not apply to pawnbrokers (215) 124 
Ch. 114, S. L. 1917, does not apply to new consolidated school dis-

tricts (223) 1 2 6 

Ch. 184, Sec. 5, S. L. 1919, "year" means calendar year (226). 127 
Ch. 199, Sec. 11, S. L. 1911, repealed (227) 127 
Ch. 9, S. L. 1919, Ex. Sess., each class mentioned is exclusive of the 

other two (261) 134 
Ch. 9, S. L. 1919, Ex. Sess., does not provide for allowance for de-

pendent grand parents, wife's parents, nephews, or nieces (264) 134 
Ch. 161, Sec. 5(a), S. L. 1919, concerning reduction of motor license 

fees applies to all motor vehicles (271) 135 
Ch. 122, S. L., 1919, does not appropriate $1,200.00 per annum for ex-

penses of deputy factory inspector (285) . . . 137 
Ch. 161, S. L. 1919, Sec. 5(a), last proviso applies to all motor ve-

hicles (287) — - 1 3 7 

Ch. 123, S. L. 1917, seed dealers or merchants must comply with pro-
visions of (301). 140 

Ch. 23, S. L. 1919, creating Colorado Educational Loan Fund is consti-
tutional (312) - 142 

Ch. 118, S. L. 1919, applies only to cities or cities and counties (316) .... 144 
Ch. 161, S. L. 1919, Sec. 5(a), reductions specified therein apply to mo-

tor cycles but not chauffeurs (351).... - 166 
Concurrent resolution cannot be referred (121) 96 
Constitutionality of Ch. 95, S. L. 1915 (173) .... — 117 
Expense authorized by Sec. 20, Ch. 161, S. L. 1919, is in addition to 

expense authorized by Sec. 18 (263) 134 
Sec. 30, Art. V, Constitution, does not apply to clerks of district 

courts (79) (89) 83, 86 
Requiring report of birth constitutional (92) 87 
Safety clause when act becomes effective (130) 102 
Section 1561, R. S. 1908, not repealed (171) 116 
Section 883, R. S. 1908, repealed (181) 118 
Section 2584, R. S. 1908, and Ch. 88, S. L. 1915, not repealed (232) ... 128 
Section 5595, R. S. 08, as amended by Ch. 10, S. L. 1917, imposing flat 

tax, applies to all corporations authorized to do business in Colorado, 
tax based on authorized capital (333). 162 

Where act ambiguous intent of legislature governs (104) 92 
Word "assets" in Sec. 972, R. S. '08, means entire property (331) 162 
Word "preceding" in Sec. 10, Art. XIV. of Colorado Constitution 

means immediately preceding (361) 169 
STOCK, see State Board of Live-Stock Inspection. 
SURETY BONDS— 

Not released from future liability on detective's bond (233) 128 

ATTORNEY GENERAL OP COLORADO 203 

T Page 

TAXATION, see also Revenue— 
City and County of Denver not liable to, for water plant located 

outside of city (73) 79 
Equities in State Lands subject to (247)...... . 131 
Inchoate title to State Lands may be transferred on tax sale (247) 131 
Improvements on public lands subject to (207) 123 
Land subject to, after issuance of Register's final certificate (57) 66 
Land subject to, for bonded indebtedness of school district (294) 139 
Levies for 1919 cannot be increased in excess of 5% of the levies in 

1918 (192) (203) 121, 123 
May refuse payment of taxes on realty unless tender also made of 

personalty tax (207) 123 
Property held in trust by school district, income for scholarship sub-

ject to (200) 122 
No restriction on county commissioners to sell county tax sale certifi-

cate (166) 115 
Receipt for, canceled when check dishonored (135) 104 
State institutions not subject to war tax on athletic goods (225) 127 
State cannot tax personal property owned by officers residing at Ft. 

Logan (330) 176 
State entitled to its portion of taxes collected by county treasurer 

of Arapahoe County (382) 170 
TEACHERS, see Schools. 
TORRENS A C T — 

Classification of counties, no effect on (98) 89 

TOWNS AND TEACHERS, see Elections. 
Appropriation, on failure to make at proper time advisable to secure 

sanction of majority of legal voters (76) 80 
Doubtful if furnishing steam heat is municipal function (329) 162 
Elections, fifteen days' notice of, required (278) 136 
In elections to incorporate, registration not necessary (354) . 167 

Must be held at regular intervals unless inhabitants unanimously 
opposed to it (34) 60 

Town clerk makes mistake on setting election day (54) 65 
Tie vote for mayor, procedure (58) 71 

Ordinances, placing fire department under civil service can be re-
ferred (4) . 45 
Validity of, prohibiting construction of building on front line of 

lot (142) 108 
Organization of, when population exceeds 2,000 does not ipso facto 

become city of second class (71) 79 
Trustees of town hold over as alderman of city (71) 79 

Proceeds from sale of bonds for water works extension cannot be used 
to erect light plant (228) 127 

Ordinances prohibiting use of blinds and curtains in soft drink parlors 
are valid (186) 119 

Member of Board of Trustees cannot hold office as town treasurer 
at same time (288) 137 

TRUST COMPANIES— 
Subject to supervision of Bank Commissioner (139) .... 107 

U 

UNIVERSITY OF COLORADO— 
May purchase quarry rights for construction of buildings (141) . 107 
Registrar and assistant not within classified civil service (248). 131 
Subject to reasonable health and police regulations of City of Boul-

der (252) 1 3 2 

Stenographer and clerks, subject to civil service (267) 134 
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VENEREAL DISEASES, DEPARTMENT OF— 
Expenses of, approved by Pres. State Board of Health (87) 86 

VETERINARIES— 
Aliens may be licensed to practice as (138) 107 

W 

W A R T A X — 
State institutions not subject to (225) 127 

WASHINGTON COUNTY, classification of (98) 89 
W O M E N — 

Barbers not within eight-hour law (218) 125 
Employees in laundry receiving stations subject to eight-hour law 

(40 1/2) 62 
Employees in candy factory subject to eight-hour law (41 1/2) 62 

WORKMEN'S COMPENSATION— 
Manitou-Pike's Peak Railroad Co. and employees subject to (274). 135 
May approve policy including common law liability (353) 167 
Pacific Fruit express subject to (209) 124 
State Insurance Fund, cannot insure against common law liability (162) 115 
Telegraph and Telephone Companies subject to provisions of (111) 93 

TABLE OF STATUTES 

NOTE:— This table shows State constitutional and 
statutory provisions construed or cited, followed by 
opinion number, for further convenience. 



TABLE OF STATUTES 

Note: This table shows state constitutional and statutory provisions 
construed or cited, followed by opinion number for further convenience. It 
includes the Constitution, Mills Annotated Statutes, 1912, Rev. Ed., Revised 
Statutes 1908, General Laws 1877, Session Laws 1897 to 1919, and special 
citations. 

CONSTITUTION OF COLORADO 

Art. Sec. Opinion No. 
IV 1, 7, 11, 12, 19 8, 46, 60, 136 
V 6-30-28 8, 51, 75, 78, 79 114 

VI 8-19 8, 79 
VII 1-6 — 248, 330 
X I I 1-13 8, 136, 194 

X I V 10, 15 1, 360 
X X 336 

X X I I 318 
X X I I I 357 

MILLS ANNOTATED STATUTES 
1912, Rev. Ed. 

Opinion Opinion 
Sec. No. Sec. No. 
448 92 7216 354 
6504 108 

Opinion 
Sec. No. 
883 180 
865 368 
972 331 
997 152 
1369 112 
1473 105 
1561 .... 171 
2085 46 
2144 . 278 
2146 330 
2148 330 
2164 30 
2173 30 
2226 319-324 
2227 324 
2228 324 
2229 356 
2494 57 
2532 55, 114, 217 
2538 269 
2552 144 
2557 136 

REVISED STATUTES, 1908 

Opinion 
Sec. No. 
2564 136 
2584 232 
3421 191 
3921 199 
3981 205 
4129 ...... 182 
4172 145 
4424 19 
4425 . 19 
5595 333 
5618 346 
5701 273 
5705 207 
5834 280 
5907 163 
5945 181 
6121 266 
6239 372 
6267 46 
6634 288 
6638 28S 
6944 248 
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GENERAL LAWS, 1877 

Opinion 
No. 

8 

Opinion 
Sec. No. Sec. 
2419 8 2420 

SESSION LAWS, 1910 

Opinion 
Chap. No. 
i 154 
23 68, 312, 322 
28 .. 104 
35 364 
39 69 
40 77 
57 87 
58 130 
64 103 
69 - 240 
70 240 
74 117 
77 276 
88 205 
90 70 
92 81-224 
95 295 
105 180, 368 
108 98, 153 
109 66, 74, 81, 89, 93, 98, 

99, 100, 105, 100, 113, 
118, 144, 146, 147, 
175, 217, 242. 

Opinion 
Chap. No. 

111 91, 232 
118 316, 324 
119 145 
122 285 
125 96, 140 
139 275 
157 338 
159 176, 215 
161 84, 132, 133, 244 

263, 268, 271, 282, 
287, 351. 

163 302, 352, 384 
166 157, 206 
168 102, 255, 260 
176 277 
181 82, 123 
182 201 
184 226 
185 161, 221 
187 156, 247 
191 156 

SESSION LAWS, 1919, EX. SESS. 

Opinion Opinion 
Chap. No. Chap. No. 
7 369 9 261, 264 

Opinion 
Chap. No. 
1 177 
12 17 
45 78 
50 2, 64 
67 - 30 
73 1, 55, 206 
82 35 

SESSION LAWS, 1917 

Opinion 
Chap. No. 
04 49 
114 . 223 
119 172 
120 67 
123 301 
125 37 
155 3 

SESSION LAWS, 1017, EX. SESS. 

Opinion Opinion 
Chap. No. Chap. No. 
4 .. 20 11 16 
9 20 67 19 
10 333 
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SESSION LAWS, 1915 

Opinion Opinion 
Chap. No. Chap. No. 
54 43 95 173 
55 206 98 25, 25, 35, 149 
59 368 118 182, 320 
86 2, 101 179 3 
88 232 

SESSION LAWS, 1013 

Opinion Opinion 
Chap. No. Chap. No. 
55 90 99 3, 229 
56 78, 95 114 27 
62 389 137 203 
65 65, 90, 386 147 27 
67 31 148 27 
82 114, 217 151 321 
90 227 Page 
94 311 683 39 

SESSION LAWS, 1911 

Opinion Opinion 
Chap. No. Chap. No. 

3 231 203 119 
126 324 204 181 
187 245 205 181 
199 227 207 80 
202 315 

SESSION LAWS, 1900 

Opinion Opinion 
Chap. No. Chap. No. 
154 65 204 315 
192 235 205 181 
201 65 216 . 138 

SESSION LAWS, 1907 

Opinion 
Page No. 
588 45 

SESSION LAWS, 1905 

Opinion Opinion 
Chap. No. Chap. No. 
78 .. 158 127 85 
118 320 
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SESSION LAWS, 1897 

Opinion 
Chap. No. 
63 216 

ACTS OF U. S. CONGRESS 

Opinion 
No. 

National Prohibition Amendment 121 
National Defense Act of June 

3, 1916 178 

Opinion 
No. 

National Defense Act of June 
3, 1916 204 




