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Biennial Report of the 

ATTORNEY GENERAL 
o f the 

State of Colorado 

Denver, Colorado, November 15, 1910. 
To His Excellency, 

JOHN F. SHAFROTH, 
Governor of Colorado. 

Sir—In compliance with the requirements of the Constitu-
tion and the statutes of Colorado, I have the honor to submit the 
following biennial report of my official actions as Attorney Gen-
eral from January 12, A. D. 1909, to the 15th day of November, 
A. D. 1910. 

I have not directly in my official capacity received nor dis-
bursed any public moneys. I have, however, at the request of 
your Excellency, the executive officers of the State and the heads 
of the various departments, bureaus and institutions, prosecuted 
and defended suits in which moneys due the State or claimed 
from the State were involved. In no instance were any moneys 
paid out except for court costs and expenses, upon bills audited 
and vouchers drawn upon the State Auditor as provided by law, 
and in each instance the moneys collected were transmitted 
directly to the department charged with the collection of the 
same. 

I herewith submit a list of the civil and criminal cases in 
which I have appeared in the various courts, together with a 
brief statement of their disposition and status. 

I have selected from the opinions rendered to the heads of 
the various departments and to the different boards, bureaus, 
institutions, officers and employes those which I regard as most 
important, and have caused the same to be published herewith. 
The rendition of all these opinions has called for much considera-
tion and research of authorities from myself and my office force, 
and Home of them are upon questions of first impression in this 
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State, and of far-reaching importance in the establishment of 
precedent and practice. 

The rapid growth of the State in the past few years, and the 
wonderful development of her many and varied resources, have 
resulted in the enactment of much needed and progressive legis-
lation by the General Assembly, and the creation of a number 
of new boards, commissions, bureaus and departments has neces-
sarily increased the duties of each of the constitutional executive 
officers. 

The Attorney General being the legal adviser of all of the 
executive officers, the General Assembly and the various bureaus, 
boards, commissions and state institutions, and being also a 
statutory as well as a constitutional member of a number of the 
most important boards, the growing volume of business attaching 
to his department has perhaps been greater, therefore, than of 
many of the others. Coming in contact, as I have during my official 
term, with all of such public officials and with the departments 
and institutions over which they have presided or with which 
they are connected, I am in a position to testify to your Excellency 
lency that they have evidenced an earnest desire and a conscientious 
tious effort at all times to perform their duties honestly and 
efficiently. The only exception coming under my observation in 
the present administration is that of the State boiler inspector; 
and while it became my duty to assist and advise in matters 
relating to his malfeasance in office, and to institute a suit upon 
his official bond and the official bonds of two of his predecessors, 
I am constrained to condemn the vicious system inherited by him 
more than I am the individual who has become the victim of it. 

And this leads me to suggest to your Excellency the extreme 
importance of a strict enforcement of the public examiner act, 
passed by the Seventeenth General Assembly, in the matter of 
the establishment of a uniform system of accounting in all the 
various departments and institutions of the State, and a strict 
audit of the accounts thereof at least once a year. 

I have had called to my attention, and have found upon 
examination that, in the matter of collecting fees and in the 
disbursement thereof in a number of different boards and depart-
ments, the laws relating thereto are extremely lax and, in many 
instances, wholly unwise. Under the present laws a number of 
the boards, bureaus, commissions and departments are authorized 
to collect fees and disburse the same independently of the 
Auditor's and Treasurer's departments. This system of collect-
ing and disbursing public moneys should be abolished, as expe-
rience has shown that under such a system the tendency toward 
neglect of duty and misappropriation of funds is promoted, and 
the efficiency of the public service thereby impaired. I therefore 
recommend to your Excellency that a system be substituted by 
means of which all the funds, whenever, wherever and by whom-
soever collected, are turned over at stated periods, not more than 
thirty days apart, to the State Treasurer, and no moneys, either 
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for salaries or expenses, permitted to be disbursed except upon 
a warrant of the State Auditor drawn upon the State Treasurer. 

In the previous biennial periods it was the practice of the 
various boards, bureaus and institutions to employ special coun-
sel, and pay them for their services out of the appropriations 
made by the General Assembly for the operation and maintenance 
of these institutions and boards. This practice was il-
legal, expensive and productive of evil results. It had a 
tendency to place the departments and institutions upon widely-
different plans of operation; to destroy the unity and co-operation 
tion contemplated by the Constitution, and was, there-
fore, in contravention of the spirit of our form of government. 
This practice has been abolished, and during the present admin-
istration all public officials and all State institutions have been 
advised in all legal matters pertaining to their affairs through 
the Attorney General's office. The Legislature, at my request, 
provided for the employment of special counsel for this work. 
The result has amply demonstrated the wisdom of the change, 
and has resulted in a saving of many thousands of dollars biennially 
nially to the State. The department has rendered in the neighbor-
hood of a thousand written legal opinions during the period, and 
in addition has given advice and rendered oral opinions upon 
many hundreds of matters pertaining to the duties of the various 
State officials and employees. Nearly two thousand letters have 
been written in answer to inquiries received from county and 
municipal officials and from individual citizens throughout the 
State. While it is not the duty of the Attorney General under 
the law to answer these inquiries, most of them have been 
of such nature and have come to me in such manner as to impel 
me to reply thereto. 

The work on the boards of which I am a member, especially 
that upon the State Board of Equalization and the State Board 

of Land Commissioners, has been arduous and exacting, and has 
occupied a large portion of my time, as, indeed, it has that of 
the other members of these boards. I, therefore, can say, with my 
predecessors, that the Constitution of the State should be so 
amended as to permit the creation of commissions to perform 

this work, thereby relieving the Attorney General and the other 
executive officers of these duties, and enabling them to perform 
those more directly connected with their respective departments. 
The adoption of the amendment to the Constitution providing for 
the creation of a new land board is a step in the right direction, 
and will enable the Attorney General to give much more time 
to the work in his office, and will be productive of much more 
satisfactory results. 

In this connection it is pertinent also to say that I believe 
the public service may be improved and better administered by 
extending the terms of the executive officers to four years, and an 
act to amend the Constitution providing for such extension, 
coupled with a recall feature, may well become the subject of 
consideration by the coming General Assembly. 
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A N T I - T R U S T L E G I S L A T I O N . 

From complaints received at my office and from information 
obtained from various sources I am convinced that the operations 
of combinations in restraint of trade are becoming a source of 
menace to the people. The high cost of living has created great 
discontent and apprehension among the people. The wage-
earner sees but one avenue of escape from privation and the con-
ditions that the high cost of living entails, and that is an increase 
in his wages or salary. A demand for such increase is the frequent 
quent cause of strikes and shut-outs and attendant strifes, bitter-
ness, hardships and losses. 

While these demands are often just and their granting would 
in a measure bring relief, I am certain that the chief cause of 
the conditions among the masses complained of lies in the ex-
istence and growth of petty trusts and combinations, which re-
sult in making the cost of living out of all proportion to the earn-
ing capacity of the individual. 

The workings of our commercial system are so complex and 
the encroachments of these combinations are so insidious and 
subtle that their operations are not clearly appreciated nor un-
derstood, yet they have in nearly every city, town and municipality 
pality in the State practically destroyed competition and free and 
equal opportunity. 

All of the states of the Union, with the exception of less than 
half a dozen, have enacted anti-trust legislation for the purpose 
of suppressing these combinations, and, having in mind the efficiency 
ciency and success of such measures in the states which have 
adopted them, I prepared and caused to be introduced in the last 
General Assembly a bill which, if enacted into law, would enable 
the State to eradicate the evils that such unlawful combinations 
have produced and restore to its normal rule the economic principles 
ciples by which the prices of the necessities of life should be governed 
erned. This measure perished in committee, and failed to receive 
the consideration necessary to its passage by the legislative body 
because of the supposedly superior importance of other measures, 
all of which, while important, were and are subordinate to it 
at this time in utility and value. The bill I prepared contains no 
provisions save such as have successfully withstood assault in 
the various courts of the nation and been affirmed by the Supreme 
Court of the United States. It provides not only a punishment 
by fine and imprisonment for those violating its provisions, but 
also the procedure and machinery necessary for ascertaining the 
facts upon which to base a prosecution. The futility of attempting 
ing to destroy, or even curb, these unlawful combinations through 
the remedies afforded by the common law has been amply and 
repeatedly demonstrated. 

Shortly before you convened the Seventeenth General Assem-
bly in special session I called your attention to the necessity of the 
enactment of anti-trust legislation, and I do now and again 
respectfully urge that you incorporate in your message to the 

A T T O R N E Y G E N E R A L OF C O L O R A D O 9 

next General Assembly a recommendation for the passage of this 
legislation. Realizing, as I do, the importance and necessity of 
its enactment I can not too forcibly call the same to your atten-
tion and to that of the law-making power. 

R E V E N U E L E G I S L A T I O N . 

Aside from the work of the office, strictly speaking, and inci-
dental to the duties upon the State Board of Equalization, I have 
devoted a considerable portion of time, with the other members 
of the Board, to a study of the revenue act of the State, with 
a view to its revision and amendment in many particulars. 
Together with the members of the Board and others who were 
called in consultation, many amendments to the revenue act have 
been prepared for submission to the General Assembly, and also 
a bill for the creation of a tax commission, designed to assess the 
corporate property now being valued for assessment purposes by 
the State Board of Equalization, and for the further purpose of 
bringing about a more uniform taxation of property assessed by 
the county assessors of the State. This measure, as prepared, 
will form the basis for this needed legislation by the General 
Assembly, but it is my belief that before an entirely satisfactory 
revenue law can be enacted, and one that will meet the needs 
and requirements of our State and county governments, our 
Constitution must be amended, and a bill for that purpose should 
be introduced at the next Assembly providing for a submission 
thereof to the voters at the next general election. 

F L A T T A X M A T T E R S . 

In the general revenue act of 1902 a provision was enacted 
for the imposition of a license tax upon the corporations doing 
business in the State. This law provided for a tax of two cents 
upon each one thousand dollars of the capital stock of domestic 
corporations and four cents upon each thousand dollars of capital 
stock of foreign corporations. This latter provision was declared 
unconstitutional by the Supreme Court of the United States as 
to all corporations domiciled in the State prior to the enactment 
of the law. This act was, therefore, amended and re-enacted in 
1907, and a license tax of two cents on each one thousand dollars 
of the capital stock of all corporations, foreign and domestic, 
doing business in the State, was imposed. 

This act contains a useless and expensive provision to the 
effect that the Secretary of State shall notify each and every 
corporation, on or before the first day of May, that such tax is 
due, and provides that thereafter the Secretary of State shall 
notify the Attorney General by the first of July of each year 
of all the corporations delinquent in the payment of the same. 
This requires the Attorney General, at great expense and labor, 
to request of these companies so delinquent the payment of the 
tax, and in default thereof to institute proceedings to collect the 
same. The expensive and cumbersome means thus provided for 
the enforcement of this law has resulted in a mere perfunctory 
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attempt at its enforcement by former officials charged with that 
duty. The present Secretary of State has made a special effort 
in this direction, and has received every assistance from this 
office, to the extent of the commencement of several hundred suits 
and the mailing of thousands of notices to the delinquent corpora-
tions. The result has been the payment into the treasury of 
nearly $200,000 of such delinquent taxes. Recent rulings of the 
Supreme Court of the United States concerning companies engaged 
gaged in interstate commerce have rendered the collection of the 
tax in its present form from this class of corporations extremely 
doubtful. It is therefore necessary, and I recommend that this 
law be changed, the provisions thereof relating to the collection 
of the tax simplified, and the tax itself be based upon the gross 
earnings of the corporations made within the State, or upon that 
portion of the capital stock of the company employed in business 
in the State. The law should also provide that the charters of 
the corporations failing to pay this tax when due should become 
forfeited after the publication, for a reasonable period of time, 
by the Secretary of State of a notice to that effect. There should 
also be a provision for the collection of the delinquent tax now 
due from the various corporations under the present law that 
will not require an individual suit to be instituted, as at present 
required. This, I think, could be accomplished by providing that 
the Secretary of State shall publish for a certain period of time 
in some paper of general circulation a list of such corporations 
delinquent, specifying the amount of such delinquency and pro-
viding that if the same is not paid within a specified time the 
charters of such companies shall be forfeited ipso facto, and such 
companies be prohibited from doing any further business in the 
State. 

G E N E R A L A M E N D M E N T S . 

Experience with the banking act and the insurance com-
missioner act, the act in relation to the management and opera-
tion of coal mines, and other acts, has demonstrated the necessity 
for their amendment in a number of very important particulars. 
But it is impossible in this report to call your attention specific-
ally to these matters, and I suggest the advisability of having a 
standing legislative committee appointed at the next session of 
the General Assembly for the purpose of reviewing these laws and 
suggesting the necessary and proper amendments thereto by the 
following General Assembly. 

BOARD OF P A R D O N S . 

Shortly after assuming the duties of the office I was called 
upon to investigate certain charges made against a former 
secretary of the Board of Pardons, to the effect that 
he had been soliciting and receiving moneys from convicts con-
fined in the Penitentiary, and from their relatives and friends, 
in consideraion of aiding and assisting them in obtaining pardons 
and paroles. These rumors and charges were many and per-
sistent. and they came to me from different sources. While the 
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parties making them were convinced of their truthfulness, they 
were founded largely upon hearsay and the word of convicts, 
whose testimony would not, alone, warrant prosecution. It was, 
therefore, with much difficulty that the proof of these accusations 
could be verified. Finally a case presented itself in Teller county 
that clearly convinced me that they were true. In this case it 
appeared that the secretary had approached the friends of three 
convicts who were serving terms in the State's prison and who 
were seeking pardon, and solicited the payment to him of several 
hundred dollars in each case, and stated to the friends of these 
convicts that nothing could be done toward securing their pardon 
or parole until the money was forthcoming. When these facts 
were ascertained an information was prepared and filed under 
the act relating to bribery of and by public officials. The infor-
mation was quashed upon motion, and a second information was 
filed, against which a motion to quash is pending, and upon which 
it is expected a trial will be had early in January. While I am 
convinced that the statute relating to bribery is sufficient to 
sustain the charge under the facts, I am also convinced that this 
statute should be extended and clarified, and to that end recom-
mend the same to the consideration of the next General Assembly. 

P U B L I C E X A M I N E R A C T . 

The public examiner, under the act mentioned in a preced-
ing paragraph, demanded of the county clerk and recorder of 
Huerfano county the books and records for examination. The 
clerk and recorder refused to comply with such demand, claim-
ing that the act was unconstitutional and void. Action was 
thereupon commenced in the District Court of Huerfano County 
for a writ of mandamus to compel the production of said books 
and records. After having been pending for several months 
in the District Court, and it becoming apparent that no reason-
ably speedy determination could be had upon the matters in 
controversy, the action was dismissed in the said court and a 
petition filed in an original proceeding before the Supreme 
Court. As a result the statute was held to be constitutional 
and valid and the county clerk and recorder was directed to 
permit the public examiner to inspect and examine the records 
of his office. 

P E N I T E N T I A R Y I N V E S T I G A T I O N . 

Shortly thereafter, and under and by virtue of this act, I 
began an investigation of the financial affairs of the Colorado 
State Penitentiary at Canon City. This examination has been 
under way continuously by the State Auditor, public examiner, 
the Continental Audit Company of Denver and myself for over 
a year. The result of the investigation has disclosed the most 
deplorable and scandalous condition of affairs at that institu-
tion during the last two biennial periods. After the 
examination was instituted it early became apparent that a 
system (or lack of system) of accounts had been kept and main-
tained at the institution during such administrations, calculated 
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and intended to conceal and cover up its financial and busi-
ness transactions. A great many witnesses, including the 
chief clerk and warden, were sworn and examined as 
to the method of keeping the books and accounts and the manner 
in which the business of the institution was conducted. It was 
ascertained in such examination, and from documentary and 
other evidence available, that moneys belonging to the prisoners, 
and earnings derived from the work and labor of the convicts 
at the penitentiary, and the personal moneys of the former 
warden were all kept in one account and checked out indiscrimi-
nately for State and personal business of the warden. It was 
further ascertained that the books contained no account of 
the warden with the State; that the warden had been in the 
habit of using the State's money for his personal business af-
fairs, and that the State had been paying interest on over-
drafts at the bank, when the cash book showed that the insti-
tution had, or should have had, a large sum at the time on 
deposit; that the prisoners' cash was short more than $1,100; 
that the shortage was represented by vouchers drawn or as-
signed to the warden and upon which the Auditor had refused 
to draw warrants. It was ascertained further by the examina-
tion that considerable property belonging to the warden and 
his family had been purchased by the penitentiary commis-
sioners at prices which appeared to be wholly disproportionate 
to the value of the same; that the commissioners had sold to 
the warden certain property several years ago and that the 
State had not been paid therefor; that a great deal of lumber, 
coal and other materials had been charged to, and paid for by, 
the commissioners which had not been delivered to nor used 
by the institution; that moneys appropriated by the Legisla-
ture for certain purposes had been misappropriated and applied 
to other and different purposes. It has been extremely difficult 
to ascertain the extent of the loss sustained by the State in 
these many and various matters, but sufficient and reliable 
data and proof have been obtained to show that the losses 
have been great and have amounted to many thousands of dol-
lars in each of the periods mentioned. 

Owing to the fact that no record was kept at the institution 
tion of the delivery of the goods, wares and merchandise which 
were shown by the vouchers on file in the Auditor's office to 
have been paid for, and the further fact that no contracts were 
ever entered into as required by law for the purchase of sup-
plies for the institution, with very few exceptions, it was neces-
sary to go outside of the institution and resort to other means 
to ascertain the facts concerning these matters. Within the 
time available we have undertaken to perform this difficult 
task to the utmost of our ability, and as a result we have be-
come convinced that several parties were guilty of cheating 
and defrauding the State of various and sundry sums of money. 
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The facts concerning these matters were laid before the 
district attorney of the Eleventh district, with a request that 
he proceed to file the necessary informations against the parties 
shown to be guilty. The district attorney, after retaining in 
his possession for several weeks the data submitted to him, re-
turned it to this office with a statement showing that he de-
clined to institute criminal proceedings. Notwithstanding the 
attitude and the action of the district attorney, I am firmly of 
the opinion that both civil and criminal actions should be in-
stituted, and am drawing pleadings for the recovery of 
the moneys so lost to the State, to the extent we have ascer-
tained, and expect in the near future to institute criminal pro-
ceedings against several parties whom the proof shows to be 
guilty. 

In each step of the investigation we have been confronted 
with obstacles of every kind and nature and have found that the 
books, records and accounts in which might have been dis-
covered the true situation of affairs had been destroyed, or were 
never kept. Yet notwithstanding, so diligent, exhaustive and 
searching have been the efforts of the men employed to look 
into the matter that we now have, in my judgment, clear and 
convincing proof of losses to the State of many thousands of 
dollars, and the identity of several of the parties through whom 
the losses were sustained. 

FOREST SERVICE P U B L I C L A N D S A N D W A T E R S . 

The case of Light vs. The United States, appealed to the 
Supreme Court of the United States, at the expense of this 
State, under the authority of chapter 83, Laws of 1909, is one 
of great importance. 

The act in question authorizes and directs the Attorney 
Genera] "to investigate the acts of the federal government in 
regard to the public lands of the United States located in the 
State of Colorado and in regard to the waters of said State; 
to institute such suit or suits as he may deem necessary in the 
name and on behalf of the State of Colorado to determine 
whether or not the federal government is encroaching upon or 
usurping the rights and powers of this State to the detriment 
of the interests of the people, or in any way, by its acts in 
this State, violating either the laws or the Constitution of the 
United States." 

The act further authorizes the Attorney General "to ap-
pear on behalf of the State in the prosecution or defense of any 
private suit or criminal case wherein any of the above ques-
tions may be determined," and appropriates the sum of $20,000 
to carry out its purposes. 

It is common knowledge that for a long time prior to the 
passage of this act there had been constant friction between 
citizens of this State and the officers and employes of the for-
est service of the United States. This resulted from the an-
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nounced policy of said service, by which persons living near 
the forest reserves were deprived of the privilege, theretofore 
enjoyed, of pasturing upon said reserves and of securing timber 
therefrom for their own use, except upon terms prescribed by 
the service. 

The purpose of the officers, who were responsible for the 
policy of the service, was to make the public domain a source 
of revenue to the general government—thus depriving our people 

of those aids to the settlement of the country which had 
been freely enjoyed by the states to the eastward. 

The regulations enforced by these officers conflicted with 
our laws in some instances and were the source of annoyance 
and the cause of discontent to those of our people who were 
affected by them. There arose, therefore, a general demand 
that the State intervene and assert its rights and the rights 
of its citizens; and in compliance with this demand, the act 
above mentioned, drawn in my office, was passed by an almost 
unanimous vote of both houses of the Legislature. 

When I was charged with the duty of directing this pro-
posed litigation, it seemed to me, as it seems now, that no 
question of greater importance to the State had ever been pre-
sented for consideration and determination by any officer. By 
the very wording of the act, an investigation was required 
to be made which invoked the consideration of the proper rela-
tions between the State and the federal government and a deter-
mination as to the effect on the State's rights of acts done 
and rights asserted by the officers of the general government. 

The great importance of the subject involved was recog-
nized by the Legislature in making ample appropriation and 
by granting me authority to retain counsel to assist in the 
litigation, and not only to bring suits in behalf of the State, 
but to join in private suits wherein it seemed that the matters 
in difference between the State and the general government 
might be judicially determined. 

From the unanimity with which the bill was passed in 
both houses, I assumed that the members appreciated the fact 
that as a state we were confronted with claims on the part of 
the executive officers of the federal government which, if con-
ceded, would deprive the State of some of its most important 
rights and powers and be the possible beginning of further 
usurpations of authority and centralization of power; and thus 
the theory of government so ably worked out by the fathers 
would be gradually undermined and eventually overthrown. 

With this view of the situation, I considered it my duty, 
if possible, to prevent this result by a thorough study of the 
broad constitutional questions involved, and a comprehensive 
presentation of the State's side of the question in any litigation 
which I might undertake in its behalf. 

To that end, it seemed best to retain, under the express 
authority of the law, several eminent counsel, rather than one 
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or two only, whose services might be secured for the sum avail-
able therefor. I accordingly called into counsel Henry M. Tel-
ler, Charles S. Thomas, E. C. Stimson, Milton Smith and H. A. 
Hicks, and arranged with them for their counsel and services 
in any suit or investigation of legal questions upon which I 
might enter under the authority of this act. 

Our first inquiry was as to the best way in which to pre-
sent for judicial determination the questions to be decided; and 
to this point we gave very careful consideration. 

No case appearing in which the State could begin a suit 
involving any of these matters, it was decided to proceed under 
the authority given me to join in private suit by appealing the 
case of the United States vs. Fred. Light. 

In this suit the federal court of this district, by its deci-
sion, compelled the defendant Light to prevent his stock from 
going upon the forest reserve, though the latter was wholly 
without protection by fence. The effect of this ruling was to 
hold that the fence laws of Colorado are not in force on the 
public domain. Manifestly, this comes within the meaning of 
the act in question. 

The question of the operation of the State fence law upon 
forest reserves is not of itself of very great importance. The 
effect of the decision quoted, however, is far-reaching, as it 
involves the proposition that the federal government has govern-
mental jurisdiction over the public domain. If that be true, it 
follows that the other laws of the State, which are generally 
classed as police regulations, such as the brand law, the stock inspection 
spection law, etc., are likewise inoperative on reserves. Further, 
since there is no such thing known to our form of government as 
a divided jurisdiction, if one law of the State does not apply to 
the public domain because the State's jurisdiction does not extend 
over it, it logically follows that no State law, either civil or 
criminal, is in force on such lands. 

This presents a question of the highest importance to the 
people of every western state. If this new doctrine as to the 
division of governmental powers be recognized and applied it 
will overturn the whole theory upon which the government is 
founded, and take from the people the important right of local 
self-government. When it is remembered that the forest re-
serve and the public lands withdrawn from entry cover nearly 
or quite one-third of the area of this State, the importance of 
this question is evident. 

The act under consideration also provides for an investigation 
tion of the acts of the federal government with relation to the 
waters of the State. The claims of the general government 
through the reclamation service, to control the waters of the 
State, have been made most broadly and persistently with rela-
tion to the waters of the Rio Grande River. Appropriators from 
that stream and its tributaries have repeatedly been denied a 
right of way for ditch purposes over government land,—this right 
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being denied upon the grounds that the water proposed to be 
taken was or might be needed to fill the reservoir at Engle, New 
Mexico, which is under construction by the Reclamation service. 

This is another question of great importance to the people 
of the State, and I have conferred at length with the above named 
counsel as to the proper method of raising the question in a 
judicial proceeding. As yet, no way has been found satisfactorily 
to present the question in court, but doubtless a concrete case will 
be presented when the government project is put into operation 
and its claim to water asserted practically. 

L A N D BOARD I N V E S T I G A T I O N . 

Having in mind the methods said to have prevailed in the 
office of the Board of Land Commissioners under certain admin-
istrations, I caused to be prepared and introduced in the Seven-
teenth General Assembly a joint resolution, which was adopted, 
providing for a legislative investigation of the affairs of said 
Board. In order that the expense of special counsel for the com-
mittee subsequently appointed might be avoided, I requested Mr. 
Brinson, the Deputy Attorney General, to serve as attorney for 
the committee, and as representative of my office. In compliance 
with such direction, he conducted the examination of the wit-
nesses who appeared before the committee, and otherwise per-
formed a great amount of labor in connection therewith. 
The conclusions reached by the committee will doubtless find ex-
pression in their report, but it cannot be inappropriate for me 
to state that the results attained by this investigation have been 
commensurate with the research and labor it has entailed. 

I N S U R A N C E CASE. 

An important suit because of its far-reaching effect on the 
revenues of the State, which has been conducted by me, is that of 
The Colorado National Life Insurance Company vs. William L. 
Clayton, Commissioner of Insurance. 

This suit was tried in the District Court of the city and 
county of Denver, before Hon. Greeley W. Whitford, district 
judge, and a judgment was rendered by him in favor of the de-
fendant, the Commissioner of Insurance. An appeal was taken 
to the Supreme Court by the plaintiff, The Colorado National Life 
Insurance Company, where it is now pending. 

The purpose of this action was to determine the validity of 
the so-called premium tax by means of which insurance companies 
doing business in Colorado are required to pay annually into the 
Insurance Department two per cent. on all premiums for insur-
ance written in this State. Since the adoption of the law the 
income to the State from this source has averaged $163,000 per 
year. 

M A C K A Y E S T A T E . 

In 1907, by the will of Andrew J. Macky, a deceased citizen 
of Boulder county, Colorado, the University of Colorado was be-
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bequeathed a large estate for the purpose of erecting a structure to 
be known as the Macky Auditorium. An order of distribution 
was entered by the county and district judges; but the executor 
of the estate appealed to the Supreme Court. As soon 
as action could be taken under the law, I filed a mo-
tion in the Supreme Court to dismiss the appeal, on 
the ground that the executor had no appealable interest in the 
matter. On consideration of the briefs submitted by me in sup-
port of said motion, and of that filed by those adverse thereto, 
the motion was sustained, the appeal dismissed, and, thereafter, 
as a result of such action, the executor delivered to the Univer-
sity approximately the sum of $300,000 in money and securities. 

Another phase of the case appeared when May Oles instituted 
an action against the executor of said estate to recover one-third 
of the same. In such suit it was claimed that for valuable services 
rendered him, Andrew J. Macky had entered into a written 
agreement wherein it had been stipulated that he would, by will, 
bequeath to her a sum equal to one-third of his estate at the time 
of his death. 

In view of the necessity of investigating a mass of facts—a 
necessity which would require frequent and protracted visits to 
widely separated parts of the country, and for the performance of 
which duty there were no facilities at my disposal, the regents of 
the University, with my approval, retained Hon. Charles B. Ward 
to act in said suit in conjunction with me, and the services ren-
dered by him and his partner, Norton Montgomery, amply justified 
the wisdom of such course. 

This action was heard on a demurrer interposed on behalf of 
the regents, by Hon. Carlton M. Bliss, sitting in Boulder county 
at the instance and in the place of Hon. James Garrigues, the 
district judge, and our demurrer was sustained, as well as our 
motion to strike a subsequent amended complaint which had been 
filed by the plaintiff. An appeal has been taken to the Supreme 
Court, where the action is now pending. 

D I S T R I B U T I O N R A I L R O A D V A L U E S . 

The valuation placed by the State Board of Equalization on 
the various railroads operating in Colorado has heretofore been 
distributed among the several counties for assessment for tax-
ation in accordance with an arbitrary and unlawful method. It 
ignored the unity of the railroad system and the common interest 
therein of all the counties traversed or affected by the several 
railroads, and was in violation of the law which requires a dis-
tribution of such values in the proportion that the miles of main 
track lying within a county bears to the miles of main track 
within the entire State. 

An action was commenced by the city and county of Denver, 
the school district, and also the county, to enjoin the State Board 
of Equalization from distributing such values in accordance with 
the construction that had been placed upon the statute by the 
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present Board. A demurrer was filed to the action and was 
argued before Hon. Carlton M. Bliss, one of the district judges 
of the city and county of Denver, and judgment rendered by him 
in favor of the defendant, the State Board of Equalization. No 
appeal has been taken from this judgment. 

H I G H W A Y C O M M I S S I O N . 

The organization of the new Highway Commission and the 
inauguration of its great work have required a great deal of time 
and attention from my office. We have drawn their rules and 
regulations from time to time, have largely prepared and indexed 
their pamphlet of highway laws, and have been in constant consul-
tation with the chairman as to the interpretation of the new act 
and as to questions of policy in connection therewith or arising 
therefrom. 

S T A T E E N G I N E E R . 

Another department which has demanded much advice and 
legal assistance has been that of the State Engineer. For the first 
time in the history of the State, the legal department has taken 
an active interest in the litigation in which the State Engineer's 
office is involved, chiefly with a view to avoid the old evil of 
allowing the cases to go by default. 

In a large number of injunction cases in which the water of-
ficials have appeared as nominal defendants, the Attorney Gen-
eral has made a temporary defense and seen to it that the real par-
ties in interest were served with notice. The State is not usually 
interested in these cases, except as nominal defendant, but the 
propriety of insisting that the parties really concerned be brought 
in, instead of allowing a default to be taken, is obvious. On ac-
count of the dry season of 1910, the irrigation cases have been 
numerous. 

H O L M B E R G - C O W I E - O ' C O N N E R CASES. 

Three important suits were brought to recover the amounts 
collected as "annual state corporation license tax," commonly 
known as the "Flat Tax," and retained by the collecting officers 
when they went out of office. 

Former State Treasurer Holmberg had, according to his pub-
lished reports, $11,010.44; former Secretary of State Cowie had 
$4,247.41; former Secretary of State O'Connor had $17,000, ap-
proximately. 

February, 1909, demand was made upon each of the persons 
named for the sums held by them respectively. Upon their re-
fusal to pay the same, suits were at once instituted against them 
and their sureties. 

In the meantime the Atchison, Topeka & Santa Fe Railway 
Company had brought suit in the federal court against former 
Secretary O'Connor, to recover $7,629.72, alleged to have been 
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illegally collected by him, as flat tax. This suit directly at-
tacked the constitutionality of the law under which the tax had 
been paid. 

As this question was of great importance to the State, I ar-
ranged with Secretary O'Connor to appear for him and defend the 
suit. The plaintiff's right to recover was challenged by demurrer 
to the complaint, and upon full argument Judge Lewis sustained 
the law and denied the right of recovery. Thereupon Secretary 
O'Connor paid the State Treasurer the sum held by him, to-wit, 
$16,546.31, with $808.57 interest, and the suit against him was ac-
cordingly dismissed. 

In the other two cases the principal defendants, and the bond-
ing companies sued as sureties, have made a most determined 
effort to prevent a recovery, delaying the progress of the suits in 
every possible way. 

The court has, however, passed upon practically all of the 
legal phases presented by the defendants, holding that none of the 
defendants could question the validity of the tax law in these 
suits, and that the money collected belonged to the State. These 
cases now stand on demurrer to amended answers, but no question 
is involved therein which has not already been ruled upon by the 
court. As the facts are not disputed these suits should be deter-
mined favorably to the State in a very short time. 

An attempt by the Colorado & Southern Railway Company 
to intervene in these actions, to recover $2,880 flat tax paid in 
1904 and 1905, was successfully resisted, and the petition in 
intervention dismissed. 

T H E I N H E R I T A N C E T A X D I V I S I O N . 

The biennial period has resulted in the collection of $224,-
365.89. Besides this sum, the division has reported upon and as-
sessed $34,576.43. This results in a total of $25S,942.S2. Fur-
ther additions creditable to the biennial period will be received 
before the close of the year. The estimate for the biennial period 
of revenue from this source, as reported to the Governor by the 
Auditor, was $100,000.00. The collections will exceed this esti-
mate by about $3,000.00. 

The division handled and either waived or assessed 311 
estates, and collected a tax from 221 of these. The Attor-
ney General's report for the last previous biennial period, 1908-9, 
reports 143 estates as having been handled. An illustration of 
the effort which has been made to accomplish a thorough inspec-
tion and supervision of the outlying counties is afforded in the 
fact that the tax has been collected from 32 counties dur-
ing the period of 1909-10, as against 19 in 1907-8, 20 in 1905-6 and 
12 in 1903-4. A list of the estates which have so far yielded taxes 
in excess of $1,000 to the revenue of the period is appended 
hereto. 
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The work of the Inheritance Tax Division has been much 
facilitated by the amendments of 1909, which were drawn by and 
passed at the suggestion of this office. The amendments, while 
they covered a large number of details, particularly aimed 
at two objects. The old method of appointing a special appraiser 
for each estate as it arose had been inherited from the early Illinois 
nois act of 1895, and was very unsatisfactory. The appraisers 
were unskilled and inexperienced, they were likely to be persons 
interested in the estate and selected at the suggestion of the rep-
resentatives of the estate and were always ready to favor their 
local friends at the expense of the commonwealth. No method of 
inspection or central supervision was provided. 

Under the new act. the State was divided into three districts 
and a salaried appraiser for each district appointed by the Attor-
ney General. The result has been very satisfactory. A thorough 
search of all the county court records from 1902, the first year of 
the Colorado Inheritance Tax, to date, was first required from the 
appraisers. This has resulted in the collection of several back 
taxes. The campaign was particularly directed, however, toward 
the education of the county judges and treasurers as to their du-
ties under the Inheritance Tax statute. Every official was inter-
viewed and given a marked copy of the Inheritance Tax Law, pub-
lished in pamphlet form, and annotated with the Colorado deci-
sions and the published opinions of the Attorney General. The 
county judges have also been supplied with inheritance tax rec-
ord books, by the State Treasurer, at the suggestion of and under 
the instructions of this department, and are now equipped with 
an entire set of new and improved blank orders and other forms. 

The office has taken particular care to have the inheritance 
tax proceedings cleared of their old confusion and ambiguity; and 
with this in view, the papers required for each case have been pre-
pared in advance and submitted to the county officials by mail 
The result of this campaign is shown by the increased number of 
counties from which tax was collected during the past period, 
and from the fact that the increase in taxes of small amounts has 
been very great, as well as the fact that the total number of 
estates taxed has been much increased. 

The second main field covered by the amendments of 1909, 
was the enactment of the so-called "transfer section," requiring 
notice of the transfer of stocks, bonds, safety deposit boxes, etc., 
in the estates of deceased persons. This improvement has made 
possible the collection of $2,000 of tax from the estates 
of non-resident decedents who died possessed of intangi-
ble personalty within the reach of our laws, such as stock or 
bonds of Colorado corporations. No inheritance tax of this class 
has hitherto been collected in Colorado, although the law has at-
tempted to tax such property since 1902. Much further revenue 
may be made available from this source, but to accomplish this, 
the present law requires amendment made in light of our experience 
ence during the past year. 
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It must be recollected that the Act of 1909 has been operative 
for real revenue purposes scarcely a year. It became a law in 
April, 1909, but the revenue from its provisions did not begin to 
arrive in the treasury until October, 1909, when the six months' 
period for payment began to elapse on estates. Its best results 
are still in the future. 

The Inheritance Tax Act requires further amendment to be-
come fully satisfactory. The "transfer section" (Inheritance Tax 
Pamphlet, section 9) should be rephrased so as to make its appli-
cation to corporations generally, such as railroads and other con-
cerns with widely distributed stocks, indisputable. It should be 
made to cover the modern contracts for safety-deposit boxes by en-
larging the terms to cover joint ownership of boxes by the decedent 
and another person, and to prevent the avoidance of the provision 
by the use of "deputy powers" given by the decedent. The penalty 
for disobedience should be a large fine and possibly imprisonment. 

The $10,000 exemption provision (section 1) should be revised 
and the limitation of its terms to interests in perpetuity stricken 
out as useless and a trouble-breeder. The law should contain 
some provision for the taxation of contingent interests. Section 
2, as printed in the pamphlet, should be repealed, as being 
utterly meaningless, and section 3 should be revised, so as to allow 
a waiver of interest in proper cases by the Attorney General. 
The section should make it clear that the appraiser is to appraise 
all the property, wherever situated, of a decendent whose estate 
is probated in his district, not merely such property as is within 
his district. 

In section 13 jurisdiction should be conferred on some court 
in cases of non-residents who have only personal property in the 
State. The lack of any such jurisdiction is a serious defect in the 
present act. In section 18, the duty of furnishing record books 
should be removed from the State Treasurer to the Inheritance 
Tax Division, the present responsibility on the State Treasurer 
being a borrowed Illinois provision, which is foreign to our Colo-
rado Inheritance Tax system. In section 19 the date for reports 
should be made to correspond with our fiscal year, as the present 
provisions covering this are also borrowed from the alien financial 
Illinois system, which was the original source of our act. County 
treasurers should be required to remit inheritance tax collections 
monthly with the other state revenue collections. The present 
provision for remittance is ambiguous. In addition to these de-
tailed amendments, the acts should be made to include provisions 
forbidding the discharge of executors until the estate has been in-
spected and taxed or waived by the appraisers, requiring the filing 
for record of either a waiver or tax receipt in all chains of real 
estate title, and providing for a civil action for recovery of the tax 
in cases of the secondary liability of executors or corporations. 
Nearly all these amendments which are suggested have been 
adopted by one or another of the eastern states, whose long ex-
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experience in this sort of legislation has resulted in much im-
proved statutes. 

No small part of the work of the inheritance tax division has 
been given to improving the machinery for tax collection. The 
forms in use have been thoroughly revised and many new forms 
drawn and printed. An elaborate system of correspondence with 
county officials has been carried out. A pamphlet copy of the 
present Inheritance Tax Law has been published, carefully anno-
tated with legal references, and has been widely distributed. 
Where the law has been faulty, we have attempted to cover the 
same ground by personal agreements as to procedure, with various 
county officials. A campaign of information in regard to the 
transfer restrictions has been carried on by circular letters and by 
correspondence with many of the leading public corporations. 

Among the important cases handled by the Inheritance Tax 
Division, the negotiations covering the estates of William J. Pal-
mer of Colorado Springs, and Thomas P. Walsh have involved 
the largest sums. The Palmer tax was collected practically with-
out litigation. A controversy covering some minor points in the 
matter and involving about $1,160.00, was appealed by the State 
to the Supreme Court, and is now pending there. 

The heirs and legatees of Thomas P. Walsh have resisted the 
taxation of his personal property, valued at approximately $3,-
000,000, on the ground of non-residence, and this estate is now in 
process of litigation on this point. There is a prospect of settling 
the matter before the new year. The collection of evidence in the 
case has consumed a great deal of time and labor. 

Two cases of considerable importance, which involve the tax-
ation of property transferred before death, are about to be settled, 
or litigation commenced. These are the estates of Charles Hal-
lack and John D. Alkire, both of Denver. The former case came 
up for settlement during the previous administration and was de-
clared untaxable, but we expect to derive about $4,000 from the 
settlement. 

In the estate of Margaret D. Hayes, of El Paso county, the 
constitutionality of the Inheritance Tax statute of 1909 was at-
tacked and successfully defended after elaborate argument. The 
construction of the exemptions contended for by this office was up-
held in the estate of Waldemar Arens, appealed to the District 
Court in Lake County, and the right of the people to re-open an 
appraisement is involved in the case of People vs. William Story, 
Jr., executor of the estate of Sadie E. Hiebler, now pending in the 
Supreme Court, from Ouray county. 

C O N C L U S I O N . 

In closing this report I wish to express my deep apprecia-
tion for the efficient aid which has been given me in the perform-
ance of my duties by my office force. Each and every one of my 
assistants has devoted his entire time to his respective official 
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duties. Their unceasing efforts, harmony of action and loyalty 
have made my term pleasant and agreeable. The result of their 
labors as public servants entitle them to the praise and esteem 
of the people in whose interest they toiled. 

Respectfully submitted, 
JOHN T. BARNETT, 

Attorney General. 



APPENDIX 

List of Cases Pending and Disposed 
of During 1909 and 1910 

Opinions Rendered for 
Same Period 
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THE INHERITANCE T A X PROM ESTATES YIELDING ONE 
THOUSAND DOLLARS AND MORE. 

1909 and 1910. 
D E N V E R C O U N T Y . 

1909. 

M a r g a r e t A . J a m e s . . . . . $ 3,343.83 

W i l l i a m P . T h o m p s o n 1,574.28 

Jennie F . B r o w n 16,991.22 

A l ice H i l l - - 10,212.55 

M a r i o n W . Church 3.404.61 

Frederick K e e n e r 8,825.80 

John C. D a v i s 7,800.59 

H e n r y O. P e a b o d y 3,298.98 

Stanley Jones 1,054.11 

O T H E R C O U N T I E S . 

1909. 

Char les L . T u t t E l P a s o county $12,515.75 

E . H . V a n Orden E l P a s o county 1,136.79 

Charles E . G a s t P u e b l o c o u n t y 2,160.42 

M a r i e Guirand P a r k county 1,402.24 

H u g h Torrence R o u t t county 2,855.24 

D E N V E R C O U N T Y . 

1910. 

Julia Merrit t $ 1,545.70 

J a n e E s k r i d g c - 1,108.01 

Jacob Downing- 1,403.03 

W. M . Strickier 1,316.80 

E b e n Smith 2,401.06 

A m e l i a E . Smith 15,046.04 

Charles M . H o b b s 1,655.40 

E m i l y L . S m i t h 2,876.95 

Jerry C o x 1,424.33 

O T H E R C O U N T I E S . 

1910. 

J a m e s L . M c H a t t o n R i o B l a n c o c o u n t y 1,178.43 

D a v i d H e n d e r s o n Gilpin c o u n t y 1,703.23 

E . L. D a v i s S a n M i g u e l county 1,905.98 

Jane H o g g Gardiner El P a s o county 2,239.66 

W . J. P a l m e r E l P a s o county $73,833.67 
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CIVIL CASES IN THE SUPREME COURT OF THE UNITED 
STATES. 

United States of America vs. Fred Light. 
Appeal from United States Circuit Court. This appeal was 

prosecuted under Chapter S3 of the Session Laws of 1909. Pending 
ing on motion to advance. Briefs prepared. 

CIVIL CASES IN THE UNITED STATES CIRCUIT COURT. 
Atchison, Topeka & Santa Fe Railway Company vs. O'Connor. 

Action by the railroad company to recover from O'Connor 
moneys paid to him for corporation license tax. This office repre-
sented O'Connor. Judgment for defendant and the moneys 
claimed by the railroad company turned over to the State by 
O'Connor. 

The United States Irrigation Company vs. The Graham Ditch 
Company, The State Engineer, et al. 

This action involves the right to take water for irrigation 
from interstate streams. The controversy is between users of 
water in Kansas and Colorado. Pending on bill of complaint. 

The People vs. The Great Western Sugar Company. 
Quo warranto. Case dismissed without prejudice. 

CIVIL CASES IN THE SUPREME COURT OF COLORADO. 
Thomas V. Wilson, Executor, vs. Board of Regents of University 

of Colorado. 
Appeal from the District Court of Boulder County, from an 

order of distribution. Appeal dismissed, on motion of State on 
the grounds that appellant had no appealable interest. 

In the Matter of the Estate of William J. Palmer, Deceased. 
Appeal from the District Court of El Paso County. Pending. 

Brief for State filed. 
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The Colorado National Life Assurance Company vs. TP. L. Clay-
ton, Insurance Commissioner. 

Appeal from the District Court of the City and County of 
Denver. Pending. 

W. M. Thompson, et al., vs. People. 
Appeal from District Court of Baca County. Action on re-

cognizance bond. Pending. Briefs filed. 

The Consumers League vs. The Colorado & Southern Ry. Co., et al. 
Appeal from the District Court of the City and County of 

Denver. Action involving the constitutionality of the railroad 
law. Pending. 

People vs. Montez as Clerk and Recorder. 
Action for writ of mandamus to compel examination of the 

books of the office of the respondent by the Public Examiner. 
Granted. 

People ex rel. John T. Barnett, Attorney General, vs. George D. 
Curtis, et al. 

Quo warranto. The action involves the consolidation of the 
City and County of Denver. Pending. Briefs filed. 

In the Matter of the Estate of Sadie E. Hiebler. 
Writ of error to the County Court of Ouray County. Action 

involving an inheritance tax. Pending. Brief for State filed. 

People ex rel. John T. Barnett, Attorney General, vs. Alexander 
Nisbet. 

Quo warranto. This action involves the consolidation of the 
City and County of Denver. Pending. Briefs filed. 

People EX rel. John T. Barnett, Attorney General, vs. .. 
Bartels. 

Quo warranto. This action involves the consolidation of the 
City and County of Denver. Pending. Briefs filed. 
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People ex rel. Bradley, State Chairman, vs. William J. Galligan 
and Roady Kenehan, as Treasurer and Auditor. 

Action involving the constitutionality of the campaign law. 
The act held unconstitutional in its entirety. 

May Oles, Plaintiff in Error, vs. Thomas V. Wilson, Executor. 
Appeal from the District Court, Boulder County. Pending. 

Charles W. Comstock, State Engineer, vs. C. H. Ramsey, et al. 
Appeal from the District Court of Weld County. Pending. 

The County Court vs. W. W. Watson, Administrator of the Estate 
of Walter S. Cheesman. 

Pending in Supreme Court on writ of certiorari. Briefs filed 
and case at issue, March 22, 1909. 

C. B. Prior vs. The People. 
Action on recognizance bond. Writ of Error to the District 

Court of the City and County of Denver. Pending. 

CIVIL CASES IN THE DISTRICT COURT OF THE CITY 
AND COUNTY OF DENVER. 

People vs. O'Connor, et al. 
Action to recover corporation tax collected by O'Connor as 

Secretary of State, and retained by him. On payment of the sum 
demanded the case was dismissed by the plaintiff. 

People vs. Cowie, et al. 
Action to recover moneys collected by Cowie as Secretary of 

State, and retained by him. Pending on demurrer to amended 
answer. 

People vs. Holmberg. 
Action to recover moneys retained by Holmberg as Auditor 

of State. Pending on demurrer to amended answer. 
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In re Estate of John A. Fallon. Deceased. 
Appeal from the County Court. Appeal dismissed. 

In re Estate of Jacob Downing. 
Appeal from the Appraiser's report. Case dismissed by 

agreement. 

The Board of County Commissioners of the City and County of 
Denver, et al, vs. The State Board of Equalization. 

Action to compel a reapportionment of taxes. Judgment for 
the defendant. 

People vs. The Colorado Investment Loan Company. 
Application for appointment of receiver. Receiver appointed. 

People ex rel. Paul Hunter, vs. Roady Kenehan, Auditor. 
Petition for writ of mandamus. Denied. 

Arthur S. Miller vs. State Board of Examiners of Architects. 
Petition for mandamus. Denied. 

Gross vs. Kenehan, Auditor. 
Action for writ of mandamus. Allowed. 

Corey vs. Kenehan, Auditor. 
Action for writ of mandamus. Allowed. 

Weinland vs. Kenehan. 
Action for writ of mandamus. Allowed. 

People vs. David E. Farr. 
Action to recover moneys claimed to have been illegally spent 

by Farr as Game and Fish Commissioner. Pending on demurrer. 

ATTORNEY GENERAL OF COLORADO 105 

In re Estate of Eben Smith. 
Action involving the inheritance tax. Appeal from the 

County Court. Reassessment ordered. 

Woodward vs. Kenehan, Auditor. 
Action for writ of mandamus. Pending. 

Bentley vs. Pearce, Secretary of State. 
Mandamus. This action involved the right of a committee, 

named in a nomination certificate, to fill vacancies. Mandamus 
granted. 

Antero & Lost Park Reservoir Company vs. Comstock, State En-
gineer. 

Action for injunction. Injunction granted. 

Angus L. Peacock vs. State Board of Examiners of Architects. 
Action for writ of mandamus. Denied. 

People vs. Alexander E. J. Whitney. 
Action on the official bond of, Whitney as Boiler Inspector. 

Pending on motion to make more specific. 

People vs. Charles Taylor, et al. 
Action on official bond of Taylor as Boiler Inspector. Pend-

ing on motion to make more specific. 

People vs. Charles Taylor, et al. 
Action on official bond of Taylor as Boiler Inspector. Pend-

ing on motion to make more specific. 

People vs. William E. Stockton, et al. 
Action on the official bond of Stockton as Boiler Inspector. 

Pending on motion to make more specific. 
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Munn vs. Kenehan, as Auditor. 
Action for writ of mandamus. Pending. 

People vs. Charles H. Beeler. 
Action to collect filing fees on behalf of Secretary of State. 

Judgment for the plaintiff. 

The following cases were brought to collect the annual cor-
poration license tax, and disposed of as follows: 

People vs. Cripple Creek Columbia Mining Company. 
Judgment for plaintiff. 

People vs. The Maud Mining Company. 
Judgment for plaintiff. 

People vs. The Catherine H. Gold Mining Company. 
Pending. 

People vs. The New York and Chance Mining Company. 
Judgment for plaintiff. 

People vs. The Oro Verde Mining & Milling Company. 
Pending. 

People vs. The Zenobia Gold Mining Company. 
Pending on motion to make more specific. 

People vs. The Calhan Fire Clay Manufacturing Company. 
Judgment for plaintiff. 

People vs. The Oro Fino Gold Mining Company. 
Pending. 

People vs. The Colorado Springs and Suburban Railway Company. 
Dismissed on compromise payment. 

People vs. The Ocatello Mining & Milling Company. 
Pending. 
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People vs. The Empire Tunnel & Gold Mining. Milling & Trans-
portation Company. 

Pending. 

People vs. The Green Mountain Mining & Milling Company. 
Pending. 

People vs. The Keystone Mining and Milling Company. 
Pending on motion for change of venue. 

People vs. The Bison Mining & Milling Company. 
Judgment for plaintiff. 

People vs. The Bertha Gold Mining Company. 
Judgment for plaintiff. 

People vs. The Mountain Queen Mining & Milling Company. 
Dismissed upon compromise payment. 

People vs. The Cable Consolidated Mining Company. 
Pending. 

People vs. The Pyrenees Gold Mining Company. 
Judgment for plaintiff. 

People vs. The Victoria United Mining Company. 
Dismissed on compromise payment. 

People vs. The Colorado Mines Consolidated Company. 
Pending. 

People vs. The Flying Cloud Gold Mining Company. 
Pending on motion to separate causes. 

People vs. The Boston & Hyde Park Mining and Milling Company. 
Pending. 

People vs. The Kentucky Mines & Milling Company. 
Pending. 

People vs. The Monument Gold Mining Company, 
Judgment for plaintiff. 
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People vs. The Continental Mines, Power & Reduction Company. 
Judgment for plaintiff. 

People vs. The Three Cities Electric Company. 
Judgment for plaintiff. 

People vs. The Gold Amethyst Mining Company. 
Judgment for plaintiff. 

People vs. The Merrimac Consolidated Mines Company. 
Pending. 

People vs. The Wide Awake Gold Mining Company. 
Judgment for plaintiff. 

People vs. The California Gulch Gold Dredging Company. 
Pending. 

People vs. The Granite Hill Mining & Milling Company. 
Pending. 

People vs. The Clear Creek & Gilpin Mining & Transportation 
Company. 

Pending. 

People vs. The Moccasin Mountain Mining & Milling Company. 
Pending. 

People vs. The Gold Deposit Mining Company. 
Pending. 

People vs. The Dead Spot Gold Mining Company. 
Judgment for plaintiff. 

People vs. The Steel Tenon Manufacturing Company. 
Judgment for plaintiff. 

3 p. m. 

People vs. The Tewen Mining Company. 
Judgment for plaintiff. 

People vs. The Mount Wilson Gold and Silver Mining Company. 
Pending. 
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People vs. The Henry Electric Equipment Company. 
Judgment for plaintiff. 

People vs. The Gregor K. Gold Mining Lumber & Milling Company. 
Pending. 

People vs. The Iron Clad Mining & Milling Company. 
Pending. 

People vs. The Ophir Consolidated Mines Company. 
Pending. 

People vs. The Druid Mining Company. 
Judgment for plaintiff. 

People vs. The Bonnie Nell Merger Gold Mining Company. 
Pending. 

People vs. The North American Land Company. 
Pending. 

People vs. The Douglas Heights Improvement Company. 
Pending. 

People vs. The State Savings & Loan Company. 
Pending. 

People vs. The Cloud City Mining Company. 
Judgment for plaintiff. 

People vs. The Big Bull Consolidated Mining Company. 
Judgment for plaintiff. 

People vs. The Cleopatra Mining Company. 
Judgment for plaintiff. 

People vs. The Gold Bond Mining Company. 
Pending. 

People vs. The Reno Mining & Milling Company. 
Pending. 

People vs. The Sacramento Gold Mining & Milling Company. 
Pending. 



36 BIENNIAL REPORT 

People vs. The Arcade Consolidated Mining Company. 
Pending. 

People vs. The National Copper Tempering Company. 
Pending. 

People vs. The Maple Leaf Consolidated Gold Mines Company. 
Judgment for plaintiff. 

People vs. The Tom Moore Mining & Milling Company. 
Judgment for plaintiff. 

People vs. Montezuma Mines Company. 
Judgment for plaintiff. 

People vs. California Consolidated Mining Company. 
Pending. 

People vs. The Beacon Consolidated Mines Company. 
Pending. 

People vs. The Cripple Creek Homestake Min. & Red. Company. 
Pending. 

People vs. The Marion Gold Mining Company. 
Pending. 

People vs. The Globe Copper Mining Company. 
Pending. 

People vs. The Pilgrim Consolidated Mining Company. 
Pending. 

People vs. The Last Chance Mining & Milling Company. 
Judgment for plaintiff. 

People vs. The John A. Holmberg Min. & Mill. Company. 
Pending. 

People vs. The Cather Springs Mining & Milling Company. 
Pending. 

People vs. The Cedar Hill Gold Mining Company. 
Pending. 

ATTORNEY GENERAL OF COLORADO 

People vs. The Colorado Springs Rapid Transit Company. 
Dismissed on compromise payment. 

People vs. The Arlington Mining Company. 
Judgment for plaintiff. 

People vs. The Addie E. Mining & Milling Company. 
Judgment for plaintiff. 

People vs. The Palace Gold Mining Company. 
Judgment for plaintiff. 

People vs. The Pinnacle Gold Mining Company. 
Pending on demurrer. 

People vs. The Smoky Hill Mining Company. 
Pending. 

People vs. The Maggie Gold Mining Company. 
Dismissed on compromise payment. 

People vs. The Waldorf Mining & Milling Company. 
Judgment for plaintiff. 

People vs. The East Gold Hill Mining & Milling Company. 
Pending. 

People vs. The Spencer Seedless Apple Company. 
Pending. 

People vs. The Reserve Gold Mining Company. 
Pending on motion to separate causes. 

People vs. The Rattler Gold Mining Company. 
Pending on motion to separate causes. 

People vs. The Boomer Mining Company. 
Pending. 

The People vs. The Star King Gold Mining Company. 
Pending. 
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People vs. The Denver City Water Works Company. 
Pending on motion to separate causes. 

People vs. The Beacon Light Gold Mining Company. 
Pending. 

People vs. The Chicolo Consolidated Gold Mining Company. 
Pending. 

People vs. The London Mountain Railway Tunnel & Mining Com-
pany. 

Pending. 

People vs. The Cripple Creek Consolidated Mining Company, 
Pending. 

People vs. The Commonwealth Power & Electric Company. 
Dismissed on compromise payment. 

People vs. The Virginia M. Consolidated Mining Company. 
Pending. 

People vs. The Matt France Mining & Milling Company. 
Judgment for plaintiff. 

People vs. The Gold Heights Mining & Milling Company. 
Pending. 

People vs. The Columbia Land & Cattle Company. 
Judgment for plaintiff. 

People vs. The Ute Pass Improvement Company. 
Pending. 

People vs. The Last Dollar Gold Mining Company. 
Pending. 

People vs. The Ida May Gold Mining Company. 
Judgment for plaintiff. 

People vs. The Radio Sulpho Company. 
Dismissed on compromise payment. 
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People vs. The Edina Mining & Milling Company. 
Judgment for plaintiff. 

People vs. The Monarch Consolidated Gold & Copper Mining & 
Smelting Company. 

Pending. 

People vs. The Colorado Chemical & Manufacturing Company. 
Judgment for plaintiff. 

People vs. The Fort Pitt Gold Mining Company. 
Pending. 

People vs. The Sonora Gold Mining and Milling Company. 
Pending. 

People vs. North America Land Company. 
Dismissed on compromise payment. 

People vs. Nevada Power Mining & Milling Company. 
Pending. 

People vs. Majestic Copper Mining & Smelting Company. 
Judgment for plaintiff. 

People vs. Carbondale Copper Mining & Smelting Company. 
Pending. 

People vs. Aztec Mines Company. 
Dismissed on compromise payment. 

People vs. Isabella Mines Company. 
Dismissed on compromise payment. 

CIVIL CASES IN THE DISTRICT COURT OF BOULDER 
COUNTY. 

May Oles vs. Thomas V. Wilson, Executor. 
Action to recover funds claimed by the State University. 

Judgment for defendant. 
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CIVIL CASES IN THE DISTRICT COURT OF PUEBLO 
COUNTY. 

People ex rel. State Board of Horticulture, vs. Kenehan. Auditor. 
Application for writ of mandamus. Dismissed on motion of 

plaintiff. 

CIVIL CASES IN THE DISTRICT COURT OF FREMONT 
COUNTY. 

People vs. Locke. 
Action on a claim of the Penitentiary. Pending. Case ready 

for trial. 

CIVIL CASES IN DISTRICT COURT OF HUERFANO 
COUNTY. 

People ex rel. James B. Foley, Public Examiner, vs. Montez as 
Clerk and Recorder. 

Action by Public Examiner for writ of mandamus. Case dis-
missed. 

CIVIL CASES IN THE DISTRICT COURT OF LAKE COUNTY 
In re Estate of Waldemar Arens. 

Appeal from the County Court by the State in the matter of 
the assessment of an inheritance tax. Judgment reversed. 

CIVIL CASES IN THE DISTRICT COURT OF LARIMER 
COUNTY. 

Larimer & Weld Reservoir Company vs. Comstock, State Engineer. 
Action for injunction. Pending. 

CIVIL CASES IN THE DISTRICT COURT OF DOUGLAS 
COUNTY. 

The Denver Suburban Homes & Water Company vs. A. E. Gray, 
et al. 

Action for injunction. Temporary injunction denied. 

ATTORNEY GENERAL OF COLORADO 4 1 

CIVIL CASES IN THE COUNTY COURT OF THE CITY AND 
COUNTY OF DENVER, 

In re Estate of Louis Burk, Deceased. 
The State intervened, claiming the estate on the grounds that 

there were no heirs. Upon showing to the contrary the petition 
was withdrawn. 

In re Estate of Julia Merritt, Deceased. 
Action to obtain a remission of interest on inheritance tax. 

Denied. 

In re Estate of Hugh D. McAlister. 
Action involving inheritance tax. Pending. 

B. E. Woodward, Administrator, vs. Kenehan, Auditor. 
Action for writ of mandamus. Pending. 

CIVIL CASES IN THE COUNTY COURT OF DOUGLAS 
COUNTY. 

In re Estate of John Legman, Deceased. 
Petition for escheat. Judgment for the State. 

CIVIL CASES IN THE COUNTY COURT OF MONTEZUMA 
COUNTY. 

In re Estate of Anthony Barret. 
Petition for escheat. Judgment for the State. 

CIVIL CASES IN THE COUNTY COURT OF EL PASO 
COUNTY. 

In re Estate of Margaret D. Hayes. 
Suit involving inheritance tax. Constitutionality of inherit-

ance tax law upheld. 
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In re Estate of James S. Ibbison. Deceased. 
Petition for appraiser. Petition withdrawn. 

CIVIL CASES IN THE COUNTY COURT OF ARAPAHOE 
COUNTY. 

In re Estate of Thomas F. Walsh. 
This action involves an inheritance tax. Pending on stipula-

tion regarding the taking of evidence. 
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OPINIONS 

The President of the State Agricultural College is not a civil officer 
within the meaning of section 6, article VII, of the State Constitution, 
which requires such officers to be qualified electors. 

A position growing out of a contract relation of the Government 
is not an office in the legal sense of the term. 

The President, as a member of the Board, has no right to vote on 
any question in which he has a direct personal interest. 

Since the President holds his position under a contract of employ-
ment, the position becomes vacant at the expiration of the term for 
which he was appointed. 

Denver, Colo., April 13. 1909. 
HON. JOHN F. SHAFROTH, 

Governor of Colorado, 
State Capitol. 

Sir—In reply to your question as to whether or not the 
provisions of section 6 of article VII of the State Constitution 
tion apply to the position of President of the State Agricul-
tural College so as to render ineligible to that office all per-
sons not qualified electors, I beg to state that in my opinion 
that constitutional provision does not apply to the President 
of the college because he is not a civil officer within the mean-
ing of that section. 

He holds his position by virtue of a contract of employ-
ment with the State Board of Agriculture; and it is well set-
tled that a position growing out of a contract relation with 
the government through one of its instrumentalities, is not an 
office in the legal sense of the term. 

Hon. E. M. Ammons, a member of the State Board of Agri-
culture, has submitted several questions upon which an opin-
ion is desired for the use of the board, and I therefore append 
hereto the questions and my replies to the same: 

"1. Has the President of the Agricultural College, in his 
capacity of an ex officio member of the State Board of Agriculture 
culture, the right to vote on a motion removing him from the 
position of President of the Agricultural College?" 

The President of the Agricultural College, in his capacity 
as ex officio member of the State Board of Agriculture, has 
no right to vote on any question in which he has a direct per-
sonal interest; and this includes, of course, a motion to re-
move him from the presidency of the college. The law on this 
point is well settled. 
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"2. The statute fixing no term of office for the President 
of the Agricultural College, but the Board having appointed 
him to serve for two years, does the office of President become 
vacant at the expiration of the two years or does he hold office 
until his successor is elected and qualified?" 

Since the President of the College, as above stated, holds 
his position under a contract of employment for a definite term, 
the position becomes vacant, at the expiration of the term 
for which he was appointed. The provision of the Constitution 
tion (article XII , section 1) by which civil officers hold office 
unti their successors are qualified, does not, for the reasons 
above stated, apply to this position. 

"3. Would the adoption of a resolution by the State Board 
of Agriculture appointing a new President of the College have 
the effect of removing the present incumbent ipso facto, or 
is it necessary to first adopt a resolution creating the vacancy?'' 

While the adoption of a resolution appointing a new Pres-
ident might be held to work a removal of the incumbent, it 
could not do so unless the intent so to do was so clearly ex-
pressed as to amount to a resolution of removal. 

The more orderly method would be, first, to create a va-
cancy in the office and then fill it. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 

Constitutionality of S. B. 416—Judicial District, Teller county. 

Denver, Colorado, April 27, 1909. 
HON. JOHN F. SHAFROTH, 

Governor of Colorado, 
State Capitol. 

Dear Sir—In compliance with your request, I have exam-
ined Senate Bill 416, and it is my opinion that the objections 
thereto, from a constitutional standpoint, are so grave and un-
answerable that the proposed measure should become the sub-
ject of an executive veto. 

This conclusion is based upon the following considerations, 
to wit: 

1. The title of said bill is as follows: "An act to re-
establish certain judicial districts of the State of Colorado and 
to fix the terms of court thereunder; to provide for a second 
judge for the Eleventh Judicial District; to decrease the num-
ber of judges of the Fourth Judicial District; to provide for 
the performance of the duties of the office of District Attorney 
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of the Fourth Judicial District, and to repeal all acts and 
parts of acts inconsistent therewith." 

It appears therefrom that in the estimation of the author 
of the bill, the transfer of Teller county from the Fourth to 
the Eleventh Judicial District, should and would be accom-
panied by an increase of judicial facilities in the latter district 
commensurate with the proportions its volume of business 
would necessarily assume by reason of such an extensive addi-
tion thereto. The one proposition bears such a close and indis-
soluble relationship to the other that both of them, therefore, 
are expressed in the title as component parts of one indivisible 
exclusive and primary purpose. 

The Supreme Court of Colorado has uniformly held that 
where part of a legislative act is void, the residue may be sus-
tained provided it is complete in itself and capable of execution 
tion in accordance with the apparent legislative intent, wholly 
independent of that which was rejected; but, that if the residue 
of the act cannot stand with the void part eliminated, then 
the whole act must fall. 

It is a matter of common knowledge that there are four 
judges in the Fourth Judicial District, while the Eleventh Dis-
trict has only one, and it is a fact equally undeniable that 
Teller county contributes such a large proportion of the busi-
ness of the Fourth Judicial District as to consume substan-
tially the entire time of one of the judges thereof. Indeed, 
it was because of this fact that the number of judges in the 
Fourth Judicial District was increased from two to three. The 
transfer of Teller county from the Fourth to the Eleventh Dis-
trict would, therefore, result in such a substantial decrease in 
the business of the Fourth District that one or more of its 
judges would be unnecessary and useless. At the same time, 
such a change would so augment the business of the Eleventh 
District that its one judge would be utterly insufficient there 
for. 

It must be presumed that the members of the General As-
sembly were and are thoroughly familiar with the volume of 
business transacted in the Fourth and Eleventh Judicial Dis-
tricts, and that they would not have proposed such a reduc-
tion of the business of the Fourth Judicial District as the re-
moval of Teller county therefrom would have entailed, with-
out a proper reduction in the number of judges thereof; and, 
on the other hand, would not have considered for a moment 
such an increase in the business of the Eleventh Judicial Dis-
trict as the addition of Teller county thereto would have im-
posed, without providing a second judge therefor. 

Advised as to these conditions and informed by the title 
of the bill that the transfer of Teller county from the one dis-
trict to the other would be attended by such adequate judi-
cial provisions as would preclude any abnormal situation in 
either of the districts affected thereby, it must be clear that 
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in the minds of the legislators the one measure was an in-
ducement to the other, and that neither of them could have 
been enacted in the absence of the other. 

2. Section 3 of the bill provides: 
"The number of district judges for the Fourth Judicial 

District of the State of Colorado shall be decreased to two, 
making two judges for the said Fourth Judicial District, and 
the judges of said Fourth Judicial District now residing within 
the limits of the Fourth Judicial District as hereby created 
shall continue to be for their respective terms of office judges 
of the said Fourth Judicial District." 

Section 7 of said bill provides: 
"The number of district judges for the Eleventh Judicial 

District of the State of Colorado shall be increased by the 
addition of one judge, making in all two judges for the said 
Eleventh Judicial District, and the judge of the Fourth Judi-
cial District now in office who resides in the county of Teller 
shall for the remainder of his term of office be a district judge 
for the Eleventh Judicial District of the State of Colorado 
as hereby constituted." 

Section 14 of article VI of the Constitution of Colorado 
provides as follows: 

"The General Assembly may, whenever two-thirds of the 
members of each house concur therein, increase or diminish 
the number of judges for any district, or increase or diminish 
the number of judicial districts and the judges thereof. Such 
districts shall be formed of compact territory and bounded by 
county lines; but such increase, diminution or change in the 
boundaries of the district shall not work the removal of any 
judge from office during the term for which he shall have been 
elected or appointed." 

Since the purpose of the bill was, among other things, to 
increase the number of judges in the Eleventh District, and 
decrease the number of judges in the Fourth District, the 
measure required, under the section of the Constitution above 
quoted, a two-thirds vote for its passage. It received such 
two-thirds vote in the Senate, but failed to secure such pro-
portion of the vote in the House, as disclosed by the Journals 
of these bodies. 

Sections 3 and 7 of the bill, it is conceded, failed of pass-
age, therefore, and as I have endeavored to show, these sections 
tions are so obviously necessary to the remainedr of the bill as 

indicated by the title thereof, that without them the act would 
be incomplete and incapable of execution in accordance with 
the apparent legislative intent. 

In my opinion, it is clear that this bill would not have 
received the votes of even a majority of the House if sections 
3 and 7 had been eliminated from the bill, and it was under-
stood by that body that the transfer of Teller county from 
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the Fourth to the Eleventh Judicial District would be unac-
companied either by an increase in the judicial facilities of the 
Eleventh District or a decrease in the number of judges of 
the Fourth District. 

3. The bill which has been enrolled and submitted to you 
for your approval has never been passed by the General As-
sembly. It is true that in its entirety it passed the Senate, 
but such bill did not pass the House. Assuming, for the sake 
of the argument, that sections 3 and 7 thereof are separable 
from the rest of the bill, and that the House could and did, 
by its majority vote, pass the remainder of the bill, the result 
of such proceeding was to amend it as effectually as if the 
said sections had been stricken out by an affirmative motion 
to that end. So, it appears that the Senate passed one bill 
and the House another. Neither body passed it in the form 
in which it was adopted by the other. There was an entire 
absence of that concurrence between the two branches of the 
General Assembly which is absolutely required by the Constitution 
stitution. 

There are other features of the bill which violate provi-
sions of the Constitution, but, in my opinion, the foregoing 
considerations are sufficient to warrant the exercise of your 
executive prerogative. 

It has been urged that if the constitutionality of the bill 
is in doubt, such doubt should be resolved by you in favor 
of its validity. The constitutionality of this measure is in-
volved in no doubt. Its contravention of the Constitution in 
various particulars is so clear, and its invalidity so manifest, 
that nothing but the insistence of its advocates and the far-
reaching consequences that would follow your approval of the 
measure, could justify me in consuming so much of your time 
and patience in this discussion. But, in no event, is the rule 
of construction above mentioned applicable to your considera-
tion of this or any other measure presented to you for your 
approval. It is a principle by which the judiciary alone may 
be influenced in their determination of the constitutionality 
of an act. As has been aptly stated by an eminent jurist: " A 
bill is an entirety, and a law is the product of the combined 
harmonious and unanimous action of the legislative and exec-
utive departments of government." 

You are essentially a factor in the enactment of a law, 
and are entitled to exercise your executive functions in re-
spect thereto without the restraint of such a rule of construc-
tion. You are no more required or expected to resolve any 
doubt in favor of a bill presented to you for approval than 
is the Senate or the House required or expected to resolve 
any doubt in favor of a bill that comes from one to the other. 

The measure under consideration, if given the color of 
validity by your approval, will precipitate expensive litigation, 
entail uncertainty and confusion in the administration of just 
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ice in Teller county, and eventually receive the condemnation 
of the Supreme Court, but only after the community and the 
people directly concerned have sustained irreparable loss and 
damage. 

Respectfully yours, 
JOHN T. BARNETT, 

Attorney General. 
By J. M. BRINSON, 

Deputy Attorney General. 

S. B. Nos. 337 and 338, Western Federation of Miners classification. 

April 28, 1909. 
HON. JOHN F. SHAFROTH. 

Governor of Colorado. 
Sir—We have under consideration Senate Bills Nos. 337 

and 338, these being acts making appropriations to pay the 
claims of the Western Federation of Miners and the Miners' 
Union Building Association as expressed in their titles, "against 
the State of Colorado, for the appropriation and destruction 
for military purposes," or, "for the use of, for military pur-
poses and damages done, by the State of Colorado," to the 
property of these associations in the county of Teller, during 
the year 1904. 

You have submitted to us the single question whether 
these acts belong to the first class of appropriations, as de-
fined by section 166 of the Revised Statutes of 1908, or to some 
other class in that division. 

The section of the statutes referred to above provides: "In 
case the available revenues of the State for any fiscal year are 
insufficient to meet all the appropriations made by the Gen-
eral Assembly for such year, such appropriations shall be paid 
in the following order: First, the ordinary expenses of the 
legislative, executive and judicial departments of the State 
government, and interest on the public debt, shall first be paid 
in full." * * * 

The statute goes on to make appropriations for all insti-
tutions wherein inmates are confined involuntarily, constitute 
the second class, appropriations for educational and charitable 
institutions to cover the third class, and appropriations for 
other officers, bureaus and boards to make up the fourth class. 

The fifth class is defined as follows: "All other appropri-
ations made pro rata out of the general fund shall next be paid 
from all revenues available to meet such appropriations." 
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The claims intended to be paid by these appropriations are 
expressed in the act to have been directly caused by the military 
tary department of the State. 

Assuming this to be the fact, they cannot be considered 
"ordinary expenses of the legislative, executive and judicial 
departments." That phrase is adopted from section 32 of article 
cle V of the Constitution verbatim, with the exception of the 
words, "and for public schools." This section defines the mat-
ters which may be included in the general appropriation bill. 

It would seem, therefore, that the Legislature intended to 
adopt as of the first class part of the subjects of appropria-
tion allowable in that bill. This conclusion is made certain 
by the fact that the Supreme Court, in a series of cases begin-
ning with the 13th Colorado, page 316, has declared that, in 
dependent of any statute defining the preference of appropria-
tions, the ordinary expenses of the State departments are su-
perior to all other appropriations. Moreover, they constantly 
use the term "for the fiscal year,'' in speaking of these ex-
penses. It seems clear from these facts that the Supreme 
Court and the Legislature have intended to prefer only the 
ordinary and usual running expenses of the State departments 
for the current year in making their classification of appropria-
tions. The claims covered by the Senate Bills submitted to 
us are extraordinary expenses, and for a year now past. They 
cannot, in our opinion, be considered legally as of the first 
class. 

Respectfully, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES G. ROGERS, 

Assistant Attorney General. 

S. B. 32, continuing appropriation for the State Normal School 
"All bills for raising revenue shall originate in the House of Representatives 

resentatives." 

Denver, Colorado, April 28, 1909. 

HON. JOHN P. SHAFROTH, 
Governor of Colorado, 

State Capitol. 
Sir- We have had under consideration for some time. Sen-

ate Bill No. 32, entitled "An Act making an annual and contin-
uing appropriation for the support and maintenance of the State 
Normal School of Colorado, at Greeley." 
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The questions submitted to us are, whether this act as a 
revenue bill should have originated in the House, and, whether 
the title is sufficient to cover the provisions of the bill. 

The bill makes a continuing appropriation of one-fourth 
of one mill for the State Normal School at Greeley, and requires 
that the State Board of Equalization and other officers whose 
duty it is to make the annual state levy and assessment, extend 
and assess that appropriation in a separate column. 

Senate Bill 32 is a modification of the Laws of 1899, page 
105, which, in turn, was a modification of the laws of 1895, 
page 90. The first of these statutes in time made an annual 
appropriation of one-sixth of one mill for this institution; the 
next, raised that appropriation to one-fifth of a mill, and the 
present bill increases it to one-fourth of one mill. All of these 
bills were senate bills, and all of them were under titles practic-
ally identical with the title of the bill considered herein. 

The State Constitution, article V, section 31, requires that: 
"All bills for raising revenue shall originate in the House of 
Representatives; but the Senate may propose amendments as in 
case of other bills." 

There are no Colorado Supreme Court cases defining the 
meaning of this phrase, "raising revenue." The phrase is gen-
erally defined, however, to be equivalent to levying taxes. In 
other words, if the effect of a statute is to levy a state tax on 
property, whether it increases or diminishes that tax, the bill 
is one raising revenue. 

By section 5671 of the Revised Statutes of 1908, an annual 
tax of four mills for State purposes is required to be levied, 
unless the State Board of Equalization prescribes a lower levy. 
There are two or three sections in the statutes making appropriations 
priations with provisions very similar to these, for other State 
institutions. If the bill here considered, or the other bills with 
similar provisions must be construed as rendering mandatory 
the levy of a state tax of one-fourth of a mill, or whatever per 
rentage they prescribe, they are unquestionably bills for raising 
revenue, and must originate in the House. 

If, however, they can be construed merely as prescribing 
the manner of levying, the bills need not be declared measures 
raising revenue. 

The former interpretation would seem to be that made by 
the Supreme Court, from obiter dicta, on page 204, in the case 
of Stewart vs. Nance, 24 Colo., 194. This declaration, however, 
is not sufficient to justify an assertion by this department that 
the bill is unconstitutional and should not be signed by your 
Excellency. 

The title of the bill, as quoted above, w o u l d cover only 
an appropriation and the modus operandi of making the same. 
This is an additional weight in the scale, leading to the con-
clusion that the legislature intended not to make mandatory 
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a levy previously discretionary with the State Board of Equal-
ization, but only to prescribe certain details of convenience 
for a general continuing appropriation. 

It is clear from the above discussion that the constitu-
tionality of this bill, from the fact that it originated in the 
Senate and that the title is extremely narrow, is in grave doubt. 
To maintain the constitutionality at all, it is necessary to give 
the act a construction not very easily justified by its wording. 

From the fact that the legislature has passed acts almost 
identical with this, and that those acts have stood on the 
statute books for many years, strong arguments for the con-
stitutionality of the bill may be derived. 

Under all the circumstances, this department is not justi-
fied in advising yon outright that the bill is invalid. 

Respectfully, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES GRAFTON ROGERS, 

Assistant Attorney General. 

H. B. 470, constitutionality. 
"High Grade bill." 

HON. JOHN. F. SHAFROTH, 
Governor of Colorado, 

State Capitol. 
Sir—In compliance with your request for an opinion as to 

the validity of House Bill 470, I submit the following: 
The title of this act is: "An Act to facilitate the detection 

of ore, mineral and bullion thieves." 
The act provides that no person shall buy or sell ore, 

minerals or bullion in less than car-load lots, without first 
procuring a license from the Commissioner of Mines which 
license must be renewed yearly with an annual license fee of 
one hundred dollars; and, further, that the licensee shall 
keep a detailed record concerning each purchase of ore; that 
the licensee shall give a bond in the amount of five thousand 
dollars for the faithful performance of the provisions of the 
act and that any person damaged by the licensee's failure to 
comply with the provisions of the act may sue on the bond and 
recover damages. It is further provided that any person 
violating the act shall be guilty of a felony, subject to im-
prisonment in the penitentiary from six months to five years and 
a fine of not less than one hundred dollars nor more than five 
thousand dollars. 
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It is further provided that one or more purchases or sales 
of such ore, etc., in less than car load lots shall be construed as 
engaging in the business of buying and selling ores within the 
meaning of the act. 

Article V, section 21, of the State Constitution provides that 
"No bill except genera] appropriation bills shall be passed con-
taining more than one subject, which shall he clearly expressed in 
the title." 

The first question to be considered is, Is the subject of this act 
expressed in the title? 

Our Supreme Court holds that this provision of the Constitu-
tion is mandatory, and that every act not complying with it is 
invalid. The purpose of this requirement has often been discussed 
and its importance pointed out. 

In In Re Breene, 14 Colo., 401, the court, discussing this pro-
vision. said that its purpose was forcibly stated in Dorsey's 
Appeal, 72 Pa. St., 102, as follows: 

"Another purpose was to give information to the members or 
others interested, by the title of the bill, of the contemplated 
legislation, and thereby to prevent the passage of unknown and 
alien subjects which might be coiled up in the folds of the bill." 

Our court then says: 
"The provision undoubtedly deals with legislative procedure; 

the obedience thereto directly results in advising the people of the 
contents of the bills that have become laws. It is quite as impor-
tant to the official or the private citizen that he have the highest 
facilities for knowing the existing law as that he have opportunity 
to offer criticism or suggestion upon pending legislation. He 
should not be left to discover, 'coiled up in the folds' of an act 
apparently in no way concerning him, a provision affecting his 
most important interests. For instance, legislation seriously mod-
ifying the mechanic's lien or exemption laws should not be hidden 
under the title relating exclusively to railroads. This, the consti-
tutional provision before us prevents. Therefore, while its pri-
mary purpose is to avoid surprise and fraud upon the legislators 
and people in the enactment of laws, a further important and 
beneficient end is attained." 

The court then points out that a comprehensive title may 
properly include the general subdivisions of the subject there ex-
pressed, and adds: 

"But the legislature may, on the other hand, undoubtedly 
contract the scope of a title to the narrowest limits. 

"When, however, in the exercise of this discretion, it sees fit 
to thus restrict the title, care must be taken not to transcend in 
the body of the bill the limit thus voluntarily fixed. * * * If 
the title of a hill be limited to a particular subdivision of a gen-
eral subject, the right to embody in the bill matters pertaining to 
the remaining subdivisions of such subject is relinquished. To 
hold otherwise would be to disobey the constitutional mandate 
and invite the grave evils sought to be avoided thereby. 
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"It will not do to say that the general subject of legislation 
may be gathered from the body of the act, for, to sustain the legis-
lation at all, it must be expressed in the title. Moreover, we are 
bound to assume that the word 'clearly' was not incorporated into 
the constitutional provision under consideration by mistake. It 
appears in but few of the corresponding provisions of other state 
Constitutions—a fact that could hardly have been unobserved by 
the convention. That this word was" advisedly used, and was 
intended to affect the manner of expressing the subject, we can 
not doubt. The matter covered by legislation is to be 'clearly,' 
not dubiously or obscurely, indicated by the title. Its relation 
to the subject must not rest upon a merely possible or doubtful 
inference.' The connection must be so obvious as that ingenious 
reasoning, aided by superior rhetoric, will not be necessary to 
reveal it. Such connection should be within the comprehension 
of the ordinary intellect as well as the trained legal mind." 

The title to this act appears to fall within the classes men-
tioned by the court in which the scope is contracted to narrow 
limits. The subject expressed is the facilitation of the detection 
of ore, mineral and bullion thieves. The body of the act provides 
a licensing system which may aid in the detection of such thieves, 
but this only as a secondary and somewhat remote result of its 
provisions, the main purpose being, as expressed in section 11. 
"To more effectually prevent the stealing of ores, mineral and 
bullion by rendering the sale and disposal thereof when stolen 
more difficult and detection more certain." It is not clearly stated 
whether this detection thus rendered more certain is of the 
thieves of the ore, but it is assumed that it refers to the parties 
taking the ores. 

While the method thus proposed may be effected to accomplish 
these two objects, it is not such as is at all suggested by the title. 
A buyer of a single lot of ore from a person of known integrity 
would not be advised by this title that "coiled up in the folds" 
of the act was a provision by which, if he had no license, he was 
guilty of a felony and subject to imprisonment in the Penitentiary, 
with a possibility of a five thousand dollar fine in addition. 

This constitutional provision was, as stated by Judge Helm 
in the Colorado case just cited, intended to afford protection in 
this class of cases. The title of the act apparently in no way 
concerns an honest buyer buying from reputable persons. Parties 
regularly engaged in ore buying would also be left to discover this 
very important matter "coiled up in the folds" of the act. Looking 
through the titles of acts for provisions respecting their business, 
they would not in this title discover anything to indicate that it 
directly concerned them, and that they must have a license to 
follow a perfectly legitimate calling, in which they may have been 
engaged for years. 

It is not sufficient under the rule as above laid down that, by 
a consideration of special circumstances not of general knowledge, 
and by a train of "ingenious reasoning aided by superior rhetoric." 
it will appear that the methods provided in the act will aid in 
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detecting thieves. As the court said: "The matter covered by the 
legislation must be clearly, not dubiously or obscurely, indicated 
by the title." 

The different parts of the act may properly be said to form 
but one subject—the regulation of the business of ore buying— 
but that subject is not even suggested in the title. So far is if 
from being true that the subject of the act is the detection of ore 
thieves, and this fact so clearly appears that the legislative as-
sembly deemed it necessary to point out in terms in section 11 
how this authorized procedure would operate to prevent stealing 
ore and aid in detecting ore thieves. Instead, then, of this pro-
vision in section 11 being conclusive upon the question now under 
consideration, and foreclosing all discussion of the aptness of the 
title to express the subject of the act, it amounts to an acknowl-
edgment of the Legislature that such was not the fact. 

Some confusion seems to exist in the minds of those who 
affirm the validity of the act, because they assert, as a sufficient 
answer to this objection as to the title, that all parts of the act 
are germane to its purpose, and form one harmonious whole. 
This, however, is to test the question, not by the title, but by the 
apparent purpose of the act. It is in direct conflict with the 
decision above quoted, where it is pointed out that it will not do 
to say that the general subject of legislation may be gathered from 
the body of the act, but it must be expressed in the title. Nor 
is it enough that the act is well calculated to effect the object 
intended. That has no bearing upon this question of the title. 

The subject of an act and the purpose of its enactment may 
be widely different, and evidently are so in this case. While in 
some Constitutions the word "object" is used instead of "subject," 
it is perfectly clear that "object" as there used is not intended 
to be synonymous with the purpose of the act. It is the object 
legislated about that is intended, and that may be fairly consid-
ered synonymous with the subject of legislation. 

This distinction is clearly pointed out in the case of Harlan 
vs. Territory (Washington), 13 Pac.. 453, where the court, in dis-
cussing the word "object" used in the organic act, instead of "sub-
ject," said : 

"If any distinction is to be made, it seems to me that the word 
'object,' in the connection in which it is used, is obviously of 
broader significance than the word 'subject.' 'Object' may be used 
as having the sense of effect—the filing intended to be accom-
plished. not the means by which it is to be accomplished, which is 
properly the 'subject.' For instance, the object of the act under 
question was to confer the elective franchise on females; its sub-
ject was the subject-matter on which, in accomplishing that object, 
the. legislative will operated—viz., the section of the Code defining 
the qualifications of electors." 

It is true that our Supreme Court has in one case held that 
"subject," as used in section 32 of article V of the Constitution, 
may be given a meaning substantially equivalent to "purpose." 
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but it expressly excludes the word "subject" as used in section 21 
from that ruling. The word "subject," as there discussed, was 
used in prohibiting appropriation bills embracing more than one 
subject. That decision, therefore, throws no light upon this ques-
tion. In this act the subject, as above stated, is the regulation of 
ore buying, and comprehensive machinery to that end is provided 
in the act. 

The purpose of the regulation is also stated in the act to be 
twofold—to prevent the stealing of ore by making it difficult to 
dispose of it, and, by a system of records, make it easy to trace 
stolen ore. which would operate both as a deterrent and as a 
means of tracing the ore, and possibly of detecting the thieves. 

If. then, the object or purpose is. as some assert, identical 
with the subject, we have here an act with two subjects—one pre-
ventive and the other detective. This would, as a double subject, 
come within the inhibition of this very provision, and make the 
act invalid. But the subject and object—that is, the ultimate 
purpose of the act—are not always, and perhaps not generally, 
the same. The subject of an act in a case like this is to be expressed 
pressed by some general term descriptive of the means or methods 
by which the purpose of the act is to be worked out. This is due 
to the fact that in this and like cases the remedy sought results 
from a series of steps, and not obviously and directly. That this 
desired result will follow appears only by a process of reasoning 
which, as we have already seen, does not come within the rule 
laid down by our Supreme Court. 

To illustrate the distinction above drawn—in an act providing 
ing for the assessment and collection of taxes—the object and 
purpose of the act and the subject are practically identical, as 
will be seen at a glance. But in "An act to regulate the sale of 
intoxicating liquors and provide against the evils resulting there-
from" the subject and purpose are not the same. The purpose is 
clearly to prevent drunkenness; yet an act so entitled must not 
include a provision making it unlawful to become intoxicated. 
Such a provision in an act thus entitled is invalid. 

State vs. Young, 47 Ind., 149. 
To the same effect is State vs. Barrett, 27 Kan., 220, in which 

the court points out the clear distinction between the subject of 
legislation and its purpose, and holds that a matter clearly appro-
priate to the purpose, but not expressed in the title, is not a valid 
part of the law. This distinction effectually disposes of the point 
urged,—that section 11. which states the purpose of the act, fore-
closes discussion of the sufficiency of the title. 

Such a declaration in a law as to its purpose may be valuable 
where a court is called upon to construe the law, but can have 
no bearing upon a question like this. If this act contained a 
provision imposing a new penalty for stealing ore it would be 
invalid, not being included in the title (Brooks vs. People, 14 
Colo., 413; State vs. Persinnger, 70 Mo., 340); yet it is urged 
that, under this title, a felony may be created and persons may 
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be subject to its penalties who have no connection with ore thieves 
or ore stealing. 

Under the title of "An act to provide for the assessment and 
collection of revenue," a provision for the recovery of a penalty 
from a county by a purchaser at a tax sale, when no taxes were 
in fact due, is void, because not included in the title (Rio Grande 
County vs. Wheelan, 28 Colo., 435) ; yet under this title, in which 
penalties and punishment are not mentioned, a penitentiary sen-
tence may be inflicted and a five thousand dollar penalty be 
imposed if the act is valid. 

In an act entitled "An act to provide for the extension of 
the right of way for ditches, canals and feeders of reservoirs in 
certain cases," etc., it was held that a section of the act requiring 
certain things to be done by all persons thereafter constructing 
or enlarging any ditch, canal or feeder was invalid, because the 
subject was to be strictly limited to that expresses in the title, 
which was, the court said, the extension of the right of way of 
ditches. 

It was urged in that case that the second section, held in-
valid, was properly a part of the subject-matter legislated upon; 
but the court held that, under the Breene case, supra, the subject 
must be clearly indicated by the title. 

In view of these decisions, and of many others from other 
states which might be quoted, it seems perfectly clear that this 
act does not comply with the constitutional requirement, and is, 
for that reason, invalid. 

There is a serious question, also, whether or not this act, in 
its classification of ore buyers, is not unreasonable. It is not 
readily apparent that the division of buyers into those who buy 
in carload lots and those who buy in less than carload lots is 
natural and not arbitrary. It is, further, an open question as 
to the right of the Legislature, conceding the wide discretion it 
has in the enactment of police regulations, to limit a natural right 
to buy and sell a product in the dealing of which directly no 
injury arises to the public and in the regulation of which the 
object to be attained, as expressed in the title, is to assist in 
enforcing the criminal laws of this State. If this be a part of the 
criminal procedure, then, under the authorities, it is not a proper 
subject for the exercise of police power. 

Inasmuch, however, as I am of the opinion that the bill under 
consideration is unconstitutional because of its defective title, 
these other matters need not be fully discussed. 

Respectfully submitted, 
JOHN T. BARNETT. 

Attorney General. 
By JAMES H. TELLER, 
Assistant Attorney General. 

April 30. 1909. 
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Re H. B. 582. 
Regulating fees of county and precinct officers. 
Unconstitutional. 

Denver, Colorado, May 4, 1000. 
HON. JOHN F. SHAFROTH. 

Governor of Colorado, 
State Capitol. 

Dear Sir—I have examined House Bill 582, in accordance 
with your request, and I am of the opinion that such bill is in 
direct conflict with section 15, article XIV of the Constitution 
of the State. This section reads as follows: 

"For the purpose of providing for and regulating the com-
pensation of county and precinct officers, the general assembly 
shall by law classify the several counties of the State according 
to population, and shall grade and fix the compensation of the 
officers within the respective classes according to the population 
thereof. Such law shall establish scales of fees to be charged 
and collected by such of the county and precinct officers as may 
be designated therein for services to be performed by them re-
spectively; and where salaries are provided, the same shall be 
payable only out of the fees actually collected in all cases where 
fees are prescribed. All fees, perquisites and emoluments above 
the amount of such salaries shall be paid into the county 
treasury." 

It is, therefore, expressly required that where salaries are 
provided, the same shall be payable only out of the fees actually 
collected in all cases where fees are prescribed. Justices of the 
peace and constables present cases where fees are prescribed, and 
sections 2530 and 2540 of the Revised Statutes, 1908, contain the 
scale of fees applicable to these offices, while sections 2521 and 
2565 classify the several counties of the State as prescribed by 
said constitutional provision. 

Therefore, since these are public offices for which a scale of 
fees is provided by law, the general assembly has no power to 
enact a measure which provides for the payment of the salaries 
of a justice of the peace or constable out of the general treasury, 
regardless of the amount of fees earned and collected. 

In my opinion, the Twentieth Amendment to the Constitu-
tion, as construed by the Supreme Court, can in no way affect 
the foregoing considerations. 

I believe the purpose which this bill was intended to effect is 
a wise and beneficent one, but I am of the opinion that it cannot 
be accomplished in view of the constitutional provisions to which 
your attention has been called, so long as fees are prescribed by 
law for the offices of justice of the peace and constable. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES M. BRINSON, 

Deputy Attorney General. 

ATTORNEY GENERAL OF COLORADO 

Power of Board of Equalization to raise county valuation. 

61 

Denver, Colo., August 9. 1909. 
HON. JOHN F. SHAFROTH, 

Governor of Colorado, 
State Capitol. 

Sir—In response to your request for an opinion relative 
to the power of the State Board of Equalization to raise the 
valuations in a county above that listed by the assessors, I beg 
to state that I have examined the authorities upon this proposi-
tion, and conclude that section 5765, Revised Statutes, 190S, 
specifying that 1he Board of Equalization shall have power either 
to increase or decrease the aggregate value of all taxable property, 
not exceeding ten per cent, in one year, as an incident to equal-
ization, is unconstitutional, and that the board has no right or 
authority to change such valuations in any amount or degree. 

This conclusion is based upon the two Colorado cases bear-
ing directly upon this question, viz.: 

Crawford vs. Lothrop, 3 Colo., 428. 
People vs. Ames, 27 Colo., 120. 

I do not consider these decisions entirely consistent, and 
believe that in time some of the things decided will be reversed. 
For instance, the court holds that when the Constitution created 
the office of assessor he is thereby clothed with all the powers 
usually pertaining to that office, one of which is authority to 
value property for the purposes of taxation. At the same time, 
the court decides in another case, not herein mentioned, that an 
act of the legislature transferring the power to value railroads to 
the State Board of Equalization, is a constitutional statute. 

It would appear that if the legislature has the constitutional 
power to authorize the Board of Equalization to assess railroads, 
logically, it would have the power to authorize the State Board 
of Equalization to value cattle. The power to do either is derived 
from the same source. 

Nevertheless, from the decisions now laying down the law, 
it is, beyond question, that the Board of Equalization has no 
power whatever to change the aggregate valuation presented by 
the assessors to the extent of a single cent. 

I do not quote from the two cases cited, for the reason that 
they are quite lengthy, and you would, in any event, desire to 
read them yourself. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 
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In re provisions of section 17, General Insurance Laws. 
Commissioner of Insurance has right, subject to approval of Gov-

ernor, to determine what is legitimate, necessary or beneficial expense of 
the department. 

Denver, Colo., August 10, 1909. 

HON. JOHN F. SHAFROTH, 
Governor of Colorado, 

Capitol Building. 
Dear Sir—I am clearly of the opinion that under and by 

virtue of the provisions of section 17 of the General Insurance 
Laws of Colorado, the Commissioner of Insurance, acting in con-
junction with the Governor of the State, constitute a board or 
tribunal from whose determination there is no appeal, whenever 
such board or tribunal allows or approves an expenditure of the 
Insurance Department. In other words, there is no question in 
my mind that the Commissioner of Insurance has the right under 
such section, subject to your approval, to determine what is a 
legitimate, necessary or beneficial expense of the department over 
which he presides. 

Respectfully yours, 
JOHN T. BARNETT. 

Attorney General. 
By JAMES M. BRINSON, 

Deputy Attorney General. 

Right of the Governor to his salary during his absence from the State 
The authorities having ruled that the words, "absence from the 

State" for a few hours, or days, or a short time, are not to be literally 
construed as creating a vacancy, it is for the Governor to announce when 
a proposed absence requires that he devolve the duties of the executive 
office upon the Lieutenant-Governor, in which case the Lieutenant-Governor 
is vested with executive power and entitled to the salary of the Governor. 

In the absence of such call by the Governor he is entitled to the 
salary of his office, during temporary absence therefrom. 

Denver, Colo., November 8, 1909. 

HON. JOHN F. SHAFROTH, 
Governor of Colorado, 

Capitol Building. 
Dear Sir—Replying to your inquiry of the 5th inst., as to 

your right to the salary of Governor while outside the boundaries 
of the State, engaged in a conference with Governors, under invitation 
vitation from the President, concerning national water-ways. I 
beg to submit the following: 
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Section 30, article V of the State Constitution provides that 
the Governor shall receive an annual salary of five thousand 
dollars, and in the absence of other constitutional provisions, it 
would be clear that such salary is payable for the entire year, 
regardless of absence from the State, whether upon semi-official 
business or otherwise; this, because it is settled law that the 
salary of a public office is attached to the office as an incident 
thereof, and is payable to an officer so long as he is actually an 
incumbent of the office. 

The State Constitution, however, by section 13, article IV, 
provides: 

"In case of the death, impeachment or conviction of a felony 
or infamous misdemeanor, failure to qualify, resignation, absence 
from the State or other disability of the Governor, the powers, 
duties and emoluments of the office, for the residue of the term, 
or until the disability be removed, shall devolve upon the Lieu-
tenant Governor." 

Section 6153, R. S., 1908, provides: 
"Whenever, by the impeachment of the governor, his removal 

from office, death or resignation, or absence from the state, the 
powers and duties of his office shall devolve upon the lieutenant-
governor, the salary of the governor shall cease and the same 
shall be received by the lieutenant-governor as full compensation 
for his services until such disability shall cease." 

This statute, however, throws no light on the question, for 
the reason that it does no more than repeat the provisions of 
the Constitution, and affords no aid in deciding what is meant 
by "absence from the State," as used in the Constitution—the real 
matter for determination. 

If the four words are to be taken literally, so as to cause a 
vacancy in the office of Governor, so as to entitle the Lieutenant 
Governor to perform its duties and receive the emoluments 
thereof, whenever the Governor passes the State boundary, then 
it is not material what the reason for such absence from the 
State may be. 

But this can hardly be the meaning of the provision. Such 
an interpretation would make possible a condition of affairs 
which the framers of the Constitution could never have intended. 
It cannot be supposed that the supreme executive power of the 
State is to be shifted from the person clothed with it by the ex-
press will of the people, to another by the mere act of passing 
the State boundary, to be held, perhaps, but an hour or a day. 

The stability of this authority and public knowledge of its 
seat are of too much importance to the general welfare to permit 
it to be made transitory or uncertain in its location. It must be, 
then, that an absence from the State which will transfer the 
supreme executive power from the Governor to the Lieutenant 
Governor, is more than temporary, and is such as makes it neces-
sary to the public interest that such transfer be made. 
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This is the conclusion to which the courts have come in 
passing upon constitutional provisions identical with this now 
under consideration. 

The case of State ex rel. Warmouth vs. Graham, 26 La. Ann., 
568, involved the right of a Governor to draw his salary for a 
period of three weeks, in which he was continuously absent from 
the State. The constitutional provision upon which payment was 
resisted was substantially the same as section 13 of article IV 
of our Constitution. In awarding the Governor his salary, the 
court said: 

"The question to be decided is, does the absence of the 
Governor from the State for a few hours or a few days create a 
vacancy in this office and authorize the assumption of the duties, 
prerogatives and emoluments thereof, by the Lieutenant Governor, 
during said absence? * * * It is evident, if the Lieutenant 
Governor be authorized to exercise the functions of the Governor 
during any temporary absence of the Governor from the State, 
he may also, whenever the Governor is unable to attend to the 
duties of his office on account of sickness- in case 'of inability 
to discharge the powers and duties of his office.' We do not 
believe this to be the meaning intended by the framers of the 
Constitution. The inability to discharge the duties of the office, 
as well as the absence from the State, spoken of in the article, 
are such as would affect injuriously the public interest. * * * 
How is the absence of the Governor to be ascertained? It is 
manifest that there ought to be some certain proof, accessible 
to the public, from which they may, with certainty, derive the 
knowledge as to who is authorized to act as Governor of the 
State. As the law makes no provision for the mode in which 
the Governor shall manifest to the public his absence from the 
State, it necessarily is left to his discretion, subject to his re-
sponsibility to the people, and if the interests of the State should 
suffer in consequence of his prolonged absence, he would be 
amenable to public sentiment and to the control of the impeach-
ing power of the State. Some public record should be made of 
the intended absence, or the Governor should publicly place the 
Lieutenant Governor in charge of the government, so that the 
time of absence shall appear of record, and during such absence 
the acts of the acting Governor would be of unquestionable 
validity. Anything less than this might create confusion and 
uncertainty. We do not think it was ever contemplated 
that the movements of the Governor should be watched, with 
the view that the Lieutenant Governor or Speaker of the House 
of Representatives should slip into his seat the moment he 
stepped across the borders of the State.'" 

This is in line with the conclusion of the judge who wrote 
the opinion in People vs. Parker, 3 Neb., 409, who there recog-
nized the dangerous consequence of a literal construction of a 
similar provision in the Nebraska Constitution, though the question 
tion here presented was not there decided. 
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The case of State ex rel. Crittenden, Governor, vs. Walker, 
Auditor, 78 Mo., 139, is to the same effect. 

The Governor there sought by mandamus to compel the State 
Auditor to draw a warrant for the salary of the Governor for 
a period of ten days, during which the Governor was absent from 
the State. The section in the Missouri Constitution there under 
consideration is identical with section 13 of article IV of the 
Constitution of Colorado. The court held that the Governor was 
entitled to the salary, and after quoting the section of the Con-
stitution, said: 

"It is insisted that by virtue of this section, in case of the 
absence of the Governor from the State for any purpose or for 
any period of time, however short, that pro tempore he ceases to 
be Governor, and all executive functions, as well as the emolu-
ments of the office devolve upon the Lieutenant Governor. 

"We are of the opinion that the construction contended for 
is too narrow, is not warranted by the section. Treating convic-
tion or impeachment either as meaning conviction on impeach-
ment, conviction of any crime as well as impeachment, it will 
be perceived that there are five specified causes, upon the happen-
ing of any one of which, the duties and powers, as well as the 
salary of Governor, devolve upon the Lieutenant Governor. It will 
be observed that four of these causes, viz., death, conviction on 
impeachment, failure to qualify and resignation, are of such a 
nature as absolutely to create a vacancy in the office; and all of 
the four are of such a character that no one of them can occur 
without its being a matter of such public notoriety as to be known 
throughout the State in twenty-four hours after the death, im-
peachment, failure to qualify or resignation occurs, thus not 
leaving in doubt or to conjecture the right of the Lieutenant 
Governor to assume at once the performance of the duties and 
powers of the gubernatorial office and to receive the emoluments 
thereof. 

"In view of the fact that the death, impeachment, failure to 
qualify or resignation of the Governor involves necessarily a 
vacancy in the office, and the further fact that whenever any 
one of the above events occurs, the right of the Lieutenant Gov-
ernor is not left open to question or doubt, it may well be in-
sisted upon, as it is, by relator, that the fifth specified cause, 
viz., 'absence from the State,' does not mean either an absence 
from the State for the purpose of performing a duty imposed by 
law upon the Governor, or a mere casual absence of a few days, 
but that it is necessarily implied from its connection with the 
other specified causes, that such absence must be of such a 
character as to indicate on the part of the Governor an abdication 
for the time being of the duties of the office, and such as, in the 
opinion of the Governor, would make it necessary for him to call 
upon the Lieutenant Governor to take his place and perform 
such duties as the condition of business in his office and the 
exigencies likely to arise might require during such absence, and 
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when so called upon his authority to act could neither be questioned 
tioned nor his right to the emoluments of the office until the 
Governor returned and resumed his place. 

"Speaking for myself, and using the language of Ludeling, 
C. J., in the case of State ex rel. Warmouth vs. Graham, 26 La. 
Ann., 568; s. c., 21 Am. Rep., 551, when a like question was under 
consideration, I do not believe 'that it was ever contemplated 
that the movements of the Governor should be watched with a 
view that the Lieutenant Governor * * * should slip into 
his seat the moment he stepped across the borders of the State.' 

"It is neither provided by the Constitution nor by any law 
of the State, h6w the absence of the Governor from the State shall 
be ascertained or made known, either to the people or to the 
Lieutenant Governor, so as to authorize him to assume the func-
tions of the executive office or to impart knowledge of the fact 
to the people of his authority so that it may be recognized and 
unquestioned. 

"In the event of the death, impeachment, failure to qualify 
or resignation of the Governor, no such difficulty presents itself. 
If the Lieutenant Governor or Auditor may assume to determine 
that any absence of the Governor from the State, without refer-
ence to the purpose of the absence, or the character and extent 
of it, is such an absence as, for the time being, ousts him of his 
office, and casts upon the Lieutenant Governor the powers, duties 
and emoluments of the office, why might they not, in passing upon 
the meaning of the words occurring in said section 'or other dis-
ability of the Governor,' determine that he was disabled by reason 
of insanity without waiting for the judgment of the court pro-
nouncing him insane, in a proceeding to determine that question, 
by inquest of lunacy.' " 

The foregoing authorities emphasize the necessity for some 
formal executive action which shall make public and a matter of 
record the fact that the Governor has, for a time, turned over 
the duties of his office to the Lieutenant Governor. The obligation 
upon the Governor to take such action when he deems it necessary 
or advisable to call the Lieutenant Governor to the gubernatorial 
chair on leaving the State, arises from his possession of the 
supreme executive power and the duties imposed by the Consti-
tution upon him, "to take care that the law be faithfully 
executed." 

This clearly involves a determination by the Governor of 
the question whether or not his absence from the State without 
someone being left therein to discharge the duties of the office, is 
detrimental to the public welfare. Under all ordinary circum-
stances, he alone is qualified to make the decision. But, as his 
authority in this matter grows out of his duty to protect the 
public interests, such authority is limited by regard for that 
interest; so that if an emergency arises in which the welfare of 
the State clearly demands executive action during the absence of 

ATTORNEY GENERAL OP COLORADO 6 7 

the Governor from the State, the ordinary rule would not apply, 
and the emergency would of itself justify the Lieutenant 
Governor in the exercise of the supreme executive power. 

The authorities having thus ruled that the words under con-
sideration are not to be literally interpreted, and that, as appears 
reasonable, it is for the Governor to announce when a proposed 
absence from the State requires that he devolve the duties of the 
executive office upon the Lieutenant Governor, I am of the opinion 
that, under the circumstances stated in your letter—not having 
called the Lieutenant Governor to act in your absence—you are 
entitled to draw the salary of Governor for the period of your 
absence from the State. 

Very respectfully, 
JOHN T. BARNETT. 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 

Authority of Governor to remove Water Commissioners. 

June 18, 1910. 
HON. JOHN P. SHAFROTH, 

Governor of Colorado, 
Capitol Building. 

Dear Sir—In reply to your question as to the authority of 
the Governor to remove a water commissioner, I beg to call your 
attention to section 3427, R. S., 1908, which covers the appointment 
ment of water commissioners. 

The act provides, "The commissioner so appointed shall hold 
his office until his successor is appointed and qualified." That 
is section 1 of an act passed in 1887, amending the law of 1879. 

Section 3428, R. S., 1908, being section 2 of said law of 1887, 
provides as follows: "The Governor shall, by like selection and 
appointment, fill all vacancies which may be occasioned by death, 
resignation, or continued absence from the district, removal or 
otherwise. Said county commissioners may from time to time 
recommend persons to be appointed as above provided, and the 
Governor may, at any time, remove any water commissioner in 
his discretion." 

Section 3345, R. S., 1908, enacted in 1903, provides a system 
under which charges may be made and heard against either water 
commissioners or division engineers, and makes it obligatory 
upon the Governor, in the cases therein named, to remove the 
water commissioner and appoint a successor. This, however, is 
not repugnant to section 3428 above cited, but merely provides 
that under these particular circumstances the Governor has no 
discretion in the matter. 
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Section 3345 covers those cases in which parties interested in 
the distribution of water may feel themselves aggrieved and 
charge the commissioner with failure to apply the law. It can 
hardly be considered as withdrawing from the Governor the 
power granted by "3428 to remove a commissioner in his discre-
tion, especially if such removal were due to an absolute refusal 
to obey the instructions of his superior officer. 

I am, therefore, of the opinion that you have the power, under 
the last named section to remove a water commissioner who re-
fuses to obey the directions of the division engineer or the State 
Engineer. 

Yours respectfully, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER. 

Assistant Attorney General. 

Right of Humane Society officers to carry arms as peace officers. 

Denver, Colorado, September 10, 1010. 
HON. JOHN F. SHAFROTH, 

Governor of Colorado, 
State Capitol. 

Dear Sir—Replying to your request for an opinion as to the 
right of an officer or agent of the Humane Society of this State 
to carry arms as an officer, I beg to say that I find no authority 
for his so doing. 

Section 1830, Revised Statutes of 1908, makes it an offense 
for any one to carry a concealed weapon "within any city, town 
or village in this State, whether the same is incorporated or not." 
It excepts from the foregoing provision, the sheriff, deputy 
sheriff, constable, policeman or other peace officer within their 
county or while upon duty, and requires such officers upon de-
mand to produce a certificate from the proper authority showing 
that they are officers within the exemption, and in default thereof, 
they may be fined to the same extent as any other offender under 
this section. 

It will be observed that an agent of the Humane Society is 
not included within the exception. 

Section 1916, R. &., 1908, is as follows: 
"When any person arrested under any provision of this act 

is, at the time of such arrest, in charge of any vehicle drawn by 
or containing any animal cruelly treated any agent of said 
Humane Society, having been authorized by the sheriff of the 
county to make arrests in such cases, may take charge of such 
animal and of such vehicle and its contents." etc. 
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There is nothing in the statute so far as I can ascertain 
which makes agents of the Humane Society peace officers within 
the meaning of the exception in the statute above quoted. 

The section last quoted clearly contemplates that an agent 
of the society must obtain authority to make arrests, if at all, 
from the sheriff of the county. 

Section 1922 provides that 
"Any member of the Colorado Humane Society may require 

the sheriff of any county, the constable of any precinct, or the 
marshal or any policeman of any town or city, or any agent of 
said society authorized by the sheriff to make arrests for the 
violation of this act, to arrest any person found violating any of 
the provisions of this act", etc. 

This section also clearly contemplates that the authority 
must come from the sheriff. 

The courts of this county have had frequent occasion to 
pass upon statutes prohibiting the carrying of concealed weapons, 
and have uniformly held that no person could be exempt from the 
operation of the statute unless he clearly came within the ex-
emption named therein. 

In Horn vs. State, 74 Tenn., 335, a detective appointed by 
the mayor under an ordinance providing for the appointment of 
detectives who should have authority to make arrests, was held 
not to be within the meaning of a statute substantially like ours, 
because not named therein. 

In State vs. Wisdom, 84 Mo., 177, it is held that authority for 
an officer to carry concealed weapons is not implied from his 
office. The court said: 

"An officer is not privileged to bear arms because he is an 
officer, or in recognition of any supposed superiority exempting 
him from the obligations under the law of the average citizen." 

It is held by the courts that the authority can come only from 
statute, and the statutes are uniformly strictly construed;—as, 
for example, statutes which authorize the carrying of arms by 
an officer when on duty are held to authorize him to bear arms 
only when he is, strictly speaking, serving as an officer in the 
line of his duty. 

There being, then, no ground for enlarging the exemption 
made in the law prohibiting the carrying of arms, an officer of 
the Humane Society not being mentioned, and the statutes, as 
indicated, clearly intending that the authority could be obtained 
only from the sheriff, I am of the opinion that officers and agents 
of the Humane Society are subject to these provisions of the 
statute as are other citizens. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER. 
Assistant Attorney General. 
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Service of process on foreign consul. 

November 9, 1909. 
HON. JOHN F. SHAFROTH, 

Governor of Colorado, 
Capitol Building. 

Dear Sis—Complying with your request of the 5th instant, I 
have considered the three communications from the Italian Consul 
accompanying your letter, and return the same herewith. 

I find that the Consul has correctly quoted the provision of 
the treaty, of the violation of which makes complaint. It is 
undoubtedly true that the officer had no right to force himself 
into the consulate or make any service of process therein, but that 
is a matter which the Consul should raise in a proper proceeding 
in the suit, and calls for no action on the part of the State. 

The treaty which it is asserted has been violated is between 
the United States and the kingdom of Italy, and the fact that the 
alleged violation of its terms occurred within this State does not 
make the State in any way a party to the controversy. 

The government of Italy deals only with the federal govern-
ment, and any violation of the treaty in this country is regarded 
as a violation by a citizen of the United States, state citizenship 
not being recognized in such cases. 

The approved procedure is for the Consul to present his griev-
ance to the Department of State, at Washington, through the 
Italian Minister. Any action to be taken therein must be taken 
by the federal government in the first instance. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 
Assistant Attorney General. 

Bridge appropriation. 
Governor has no right to release. Money must be expended as pro-

vided by statute. 

Denver, Colorado, November 18, 1910. 
HON. JOHN F. SHAFROTH, 

Governor of Colorado, 
Denver, Colorado. 

Dear Sir—Replying to your inquiry in regard to your au-
thority to release the bridge appropriation to Mesa county, as 
requested by the telegrams of B. T. Kieffer, on the 16th, and 
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Thomas F. Mahoney, of the 17th inst., I beg to say that there is 
no authority in any officer to authorize the expenditure of this 
money except under the terms provided by the act appropriating 
it. 

It can be drawn from the treasury only on a contract made 
and carried out as the statute provides. 

Yours truly. 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER. 

Assistant Attorney General. 

The Lieutenant-Governor has no vote when there is a tie vote on 
report of election contest. 

Denver, Colorado, March 11, 1909. 
HON. STEPHEN R. FITZGARRALD, 

Lieutenant Governor, 
Capitol Building. 

Dear Sir—I have before me your communication of the 9th 
inst., requesting, as an executive officer of the State of Colorado, 
an opinion upon two questions, as follows: 

"First—In the matter of the determination of a contest 
between members of the Senate, shall the same be determined 
by a majority of all the members elected or by a majority of a 
quorum? 

"Second—In case that the Senate, in voting upon a question 
of sustaining or defeating a contest between members of the 
Senate, shall be equally divided, shall the Lieutenant Governor, 
as President of the Senate, cast the deciding vote and dispose of 
the matter?" 

Section 6170 of the Revised Statutes of Colorado, 190S, is as 
follows: 

"When requested, he (the Attorney General) shall give his 
opinion in writing upon all questions of law submitted to him by 
the General Assembly, or either house thereof, Governor, Lieu-
tenant Governor, Auditor, Secretary of State. Treasurer, or Super-
intendent of Public Instruction." 

Recognizing your right as Lieutenant Governor, and not as 
an individual member of the General Assembly, I have decided 
to respond to your request. 

In answer to your first inquiry I beg to refer you to my com-
munication of March 5, 1909, and to say that, while the conclu-
sions therein reached may be construed to be in conflict with the 
decision announced in In re Speakership Contest, loth Colo., 520, 
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I am still of the opinion that the doctrine therein announced is in 
accord with the well established practice of parliamentary pro-
cedure, is sound in reason and principle, and necessary to the 
expeditious and efficient conduct of legislative action. 

Your second inquiry I recognize to be of a grave and impor-
tant nature, and I confess that its determination has given me 
much concern. It can scarcely be said to be purely a "question 
of law," that character of question only which the Attorney Gen-
eral is required to answer, as it involves somewhat the questions 
of parliamentary procedure and practice. Upon the latter ques-
tions, in the limited time given, I have diligently searched for a 
precedent, and have failed to find a case in point; that is, I have 
been unable to find a case where the presiding officer of the 
senate of a state, or of the United States, has cast, or has refused 
to cast, a deciding vote in the matter of a contest over the seat 
of a member. In one instance, and that in the senate of the 
United States, the question was raised for discussion, in antici-
pation of a possible contingency arising where the presiding 
officer, the Vice-President of the United States, would be called 
upon, as the presiding officer, to cast, or refuse to cast, the decid-
ing vote in the case of a tie. The contingency did not arise, hence 
there was no action or refusal to act. The discussion of the 
question on that occasion was participated in by Senators Thurman 
man, Eaton, Conkling, Edmunds, and others, and much con-
trariety of opinion was expressed. 

Not being able, therefore, to determine this question from 
established precedent or practice, I am left to decide it upon 
principle and a construction of the several provisions of our 
State Constitution bearing upon the matter. The several sections 
relative thereto and necessary to be considered are as follows: 

"ARTICLE V. 

"Section 1. The legislative power shall be vested in the gen-
eral assembly which shall consist of a senate and house of repre-
sentatives, both to be elected by the people." 

"Sec. 10. The senate shall, at the beginning and close of each 
regular session, and at such other times as may be necessary, elect 
one of its members president pro tempore. The house of repre-
sentatives shall elect one of its members as speaker. Each house 
shall choose its other officers, and shall judge of the election and 
qualification of its members." 

"Sec. 46. The senate shall consist of twenty-six and the house 
of representatives of forty-nine members, which number shall 
not be increased until the year of our Lord one thousand eight 
hundred and ninety, after which time the general assembly may 
increase the number of senators and representatives, preserving 
as near as may be the present proportion as to the number in 
each house; Provided, that the aggregate number of senators 
and representatives shall never exceed one hundred." 
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"ARTICLE III . 
"Section 1. The powers of the government of this state are 

divided into three distinct departments,—the legislative, executive 
and judicial; and no person or collection of persons charged with 
the exercise of powers properly belonging to one of these depart-
ments shall exercise any power properly belonging to either of 
the others, except as in this constitution expressly directed or 
permitted." 

"ARTICLE IV. 
"Sec. 14. The lieutenant-governor shall be president of the 

senate, and shall vote only when the senate is equally divided. 
In case of the absence, impeachment or disqualification from any 
cause of the lieutenant-governor, or when he shall hold the office 
of governor, then the president pro tempore of the senate shall 
perform the duties of the lieutenant-governor, until the vacancy 
is filled or the disability removed." 

In the construction of the interpretation of the foregoing 
provisions it is first to be noted that, by the terms of section 10, 
article 5, "Each house * * * shall judge of the election 
and qualification of its members." 

Section 46, article 5, defines "senate," and in the latter part 
of the section calls it a "house." It should be noted here that the 
"senate," or "senate" as a "house," shall consist of twenty-six 
members, and not of twenty-six members and the lieutenant-
governor; hence if the Senate, as a "house," is the "judge of the 
election and qualification of its members," then, in the absence 
of some other provision controlling or modifying section 10 of 
article 5, the members alone of the Senate, or the Senate as a 
"house," and not the members, together with an executive officer, 
to wit, the Lieutenant Governor as President of the Senate, "shall 
judge of the election and qualification of its members." 

Section 14 of article 4, which says. "The lieutenant-governor 
shall be president of the senate, and shall vote only when the 
senate is equally divided," is to be regarded, in my opinion, as 
a general provision defining the duties of the Lieutenant Governor 
as President of the Senate, and is to control in all instances, 
unless limited by some particular provision. 

Section 10 of article 5, prescribing that "Each house * * * 
shall judge of the election and qualification of its members," is, 
in my opinion, to be regarded as a particular section, and a 
limitation upon the power and right of the Lieutenant Governor 
as President of the Senate to cast a deciding vote in case of a tie; 
or, in other words, in case the Senate as a house should be equally 
divided upon the question of the election or qualification of one 
of its members. It should be borne in mind in this connection 
that the presiding officer of the Senate has many duties to per-
form other than that of voting. As said in "Law and Practice of 
Legislative Assemblies," by L. S. Gushing: 
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"Sec. 291. The duties of the presiding officer of a legislative 
assembly are manifold and various, corresponding in some sort 
with the different functions in which the assembly may be engaged 
gaged. 

"In its ordinary capacity of a legislative body his duties are: 
"To open the sitting of each day by taking the chair and 

calling the assembly to order. 
"To announce the business before the assembly in the order 

in which it is to be acted upon. 
"To receive and submit in the proper manner all motions and 

propositions presented by the members. 
"To put to vote all questions properly submitted, and announce 

nounce the result. 
"To restrain the members, when engaged in debate, within the 

rules of order. 
"To enforce the observance of order and decorum among the 

members. 
"To receive messages and other commnications from other 

branches of the government, and announce them to the assembly. 
"To authenticate by his signature, when necessary, all the 

acts, orders and proceedings of the assembly. 
"To inform the assembly when necessary, or when referred 

to for the purpose, in a point of order or practice. 
"To name the members (where this is made by rule a part 

of his duty) who are to serve on committees. 
"To decide in the first instance, and subject to the revision 

of the house, all questions of order that may arise or be sub-
mitted for his decision. 

"To issue his warrant, when directed, for the execution of 
the orders of the assembly, in the arrest of offenders or the sum-
moning of witnesses." 

And, also, as said in section 308: 
"When the presiding officer is not a member of the assembly 

over which he presides, but holds that office by constitutional 
provision in virtue of some other to which he is elected or ap-
pointed, he has and can have no other authority as such than 
that conferred upon him by the power from which he derives his 
appointment, and, consequently, can only give the casting vote 
where AUTHORITY TO DO SO IS ALONE CONFERRED. 

From this last statement, which is unquestionably sound law, 
well established, unless the right to cast a deciding vote in all 
instances is expressly given, the presiding officer of the Senate, 
who is an executive officer of the state, and not a member of the 
body, is without power or authority; and where, by section 
10 of article 5, the Senate, which is defined in section 46 of article 
5 to be the Senators provided to be elected, is empowered and 
authorized to judge of the qualification and election of its mem 
bers, there is, in my opinion, if not an expressed, a clearly implied 
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limitation and prohibition of the right and authority of the pre-
siding officer to cast a deciding vote in that matter. 

The Town Trustees vs. People ex rel. Keith, 13th Colo. Court 
of Appeals, page 561, and In re Speakership, 15th Colo., page 520, 
are two Colorado cases bearing somewhat upon the proposition 
involved in your inquiry; but, as they are not decisive, I do not 
quote therefrom. They do, however, in my opinion, bear out the 
conclusion reached herein. 

In view of the foregoing provisions of the Constitution, and 
upon principle and reason, I am constrained to hold that you can 
not with propriety or right cast the deciding vote under the 
facts in the case you mention. 

Respectfully yours, 
JOHN T. BARNETT, 

Attorney General. 

Quorum of Senate may act on contest report of election committee. 

Denver. Colorado, March 5, 1909. 
HON. S. R. FITZGARRALD, 

Lieutenant Governor of Colorado, 
State Capitol. 

Sir—In reply to your inquiry as to whether a majority 
of members elected to the Senate, or a majority of a quorum only, 
is required to adopt the report of a committee on a contest for a 
seat in the Senate, I beg to submit the following: 

Our Constitution makes each house the judge of the election 
and qualification of its members. It has specifically required 
more than a majority of a quorum in four instances. For the 
passage of a bill, or an amendment to a bill, or concurrence in 
a conference report, a majority of all the members elect is re-
quired. 

Power is given to the House to expel, with the concurrence 
of two-thirds of the members. An emergency clause may be 
adopted by a vote of two-thirds of the members elect, and the 
same number is required to pass a bill over the Governor's veto. 

The general rule laid down by the authorities is that when 
a collective body, consisting of a given number of members is 
authorized to transact business, authority is thereby conferred 
to act by a majority of a quorum. In other words, deliberative 
bodies ordinarily act by a quorum only. 

Our Constitution, having singled out the four specific cases 
and excluded them from the general rule above stated, it would 
seem that all other acts are left to be performed in the usual 
manner, by a quorum. 
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Confirmation to this view is given by the fact that the Constitution 
stitution has in terms authorized the Senate and House to per-
form a considerable number of specified acts aside from the ones 
already mentioned, without any limitation as to the manner of 
their performance. Among these acts specified is that of electing 
a president pro tempore by the Senate and a Speaker by the 
House. 

The federal Constitution authorizes the House of Represen-
tatives to elect a Speaker without specifying the manner of such 
election. The practice at Washington is as stated by Barclay's 
Digest, to elect a Speaker by a quorum, and in one instance a 
Speaker was elected by a plurality vote of a quorum only. This 
is mentioned as indicating that all acts not specifically required 
to be done by a given number of members or Senators may be 
performed by a quorum. 

I am therefore of the opinion that a quorum of the Senate 
may adopt or reject a report of such committee as you mention. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 

Performance of duties of chief executive in absence of Governor. 

Denver, Colorado, July 2, 1910. 
HON. S. R. FITZGARRALD, 

Telluride, Colorado. 
Dear Sir—I have your letter of the 27th ult., inquiring as 

to the opinion rendered by this office to the Governor in reference 
to the discharge of the duties of his office while he is absent from 
the State, and inquiring further as to your duties in the premises. 

I enclose a copy of the opinion to which you refer. You 
will observe that while the right is conceded to the Governor of 
determining when, in case of his absence, he should call the Lieu 
tenant Governor to perform the duties of the office, such right is 
not without limitation. It must be exercised in good faith and 
so as not to result in injury to the public interest. 

The opinion recognizes that in case of an emergency this 
rule does not apply so as to prevent action by the officer entitled, 
under the Constitution, temporarily to perform the duties of the 
executive office. 

It results that there is in the Lieutenant Governor also a 
discretion to be exercised and under which he must determine 
when the public good requires him to assume the duties of the 
executive office, in the absence or disability of the Governor. 
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The Governor's discretion is exercised and his conclusion 
reached as to the necessity for calling in the Lieutenant Governor 
in view of circumstances existing at the time he leaves the State, 
or which may be anticipated. The Lieutenant Governor exercises 
his discretion and judgment in view of possibly different facts 
and circumstances occurring after the Governor has left. 

This leaves a field for each officer to determine as to his duty, 
without denial of the justness of the conclusion reached by the 
other, it being assumed that both officers will act in good faith 
and with a view to the best interests of the State. 

As the circumstances of each case must determine the rule of 
conduct to be followed therein, no more definite line of action can 
be suggested than that indicated in the foregoing. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General 

County Superintendent. 
Compensation of for acting as Secretary of County High School Com-

mittee. 
The law provides that the County Superintendent shall be ex officio 

a member and Secretary of County High School Committee. 
The salary of County Superintendent covers all services performed 

by him. 

Denver, Colorado, January 15, 1909. 
MRS. KATHERINE COOK, 

State Superintendent of Public Instruction, 
Denver, Colorado. 

Dear Madam—I have before me your inquiry respecting the 
question whether or not the Superintendent of Schools of a county 
belonging to the fifth class is entitled to other compensation than 
his salary as such county superintendent for services performed 
by him as secretary of the county high school committee. 

Section 4003 of 3 Mills' Annotated Statutes provides that 
the county superintendent of schools shall be ex-officio a member 
of the high school committee and secretary thereof. It is manifest 
fest, therefore, that any services rendered by a county superin-
tendent as secretary of a county high school committee are 
performed by virtue of his office as county superintendent, and 
that the salary of such county superintendent is intended to 
cover any and all services so rendered by him. 

It has been held that a county superintendent need not give 
bond as secretary of the county high school committee, since his 
bond as county superintendent covers all obligations imposed 
upon him as an official. 
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It seems to me to be equally true that the salary of the county 
superintendent covers all services performed by him in connection 
with the county high school committee, and that he is not entitled 
to additional or other compensation therefor. 

I return herewith letter of Mr. Williams. 
Very truly yours, 

JOHN T. BARNETT, 
Attorney General. 

By J. M. BRINSON, 
Deputy. 

Enclosure. 

School district paying tuition in another district. 

Denver, Colorado, August 21, 1909. 
MRS. KATHERINE M. COOK, 

Superintendent of Public Instruction, 
State Capitol. 

Madam—I have the honor to respond to your request 
for an opinion as to the proper construction of an act of the last 
general assembly in relation to schools, found on page 489 of 
the Session Laws of 1909. 

In the Constitution of Massachusetts, which contains more 
restrictions than that of Colorado, a somewhat similar statute 
was held to be constitutional, which case cites others to the same 
effect. 

Fisk vs. Huntington, 179 Mass., 571. 
However, the arbitrary fixing by the statute of a maximum 

tuition fee and giving other than the regular district authorities 
the right to settle and fix tuition, might work a great injustice 
upon taxpayers in any particular district, and such provisions, 
in my judgment, are questionable constitutional authority. 

Our State Constitution uses the term "uniform system of free 
public schools." The statute under consideration uses the word 
"school house and high school." The term school and common 
school has been defined to include high schools and all schools 
maintained at public expense. 

Jenkins vs. Andover, 103 Mass., 94. 
Board of Education vs. Dick., 78 Pac., 812. 
Board of Education vs. Hyatt, 93 Pac., 117. 

Under the provisions of this statute, where two school districts 
tricts maintain grade and high schools, the pupils along the 
border may attend either the grade or the high school which is 
most convenient, and if in the district in which the pupil does 
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not reside, the tuition to be fixed by the boards, etc. If one of the 
districts maintains a grade and high school, and the other one 
only a grade school, pupils living in the grade district, but more 
convenient to the grade school in the other district, may attend 
there, and the tuition is fixed as above suggested. In case a pupil 
resides in the grade district and desires to attend the high school 
in the other district, he shall not be required to pay as tuition a 
greater sum than $2.50 per month. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 

Local option. 
Unless there is some primary objection to the issuance of a license 

in the place to which the licensee moves, there is no valid reason why 
his license may not be transferred from one place of business to another. 

No reason exists for the refusal of a license for a place situated in 
the National Forest Reserve. 

Denver, Colorado. February 26, 1909. 
HON. WM. J. GALLIGAN, 

State Treasurer, 
Capitol Building. 

Dear Sir—In reply to your letter of February 18th, asking 
for an opinion on some questions pertaining to interstate liquor 
licenses, I have the following to say: 

There seems to be no legal reason why a license may not be 
transferred from one place of business to another. Licenses are 
issued to persons or corporations, and not to places, although a 
designation of the place of business is required to be included. 
Hence, unless there is some primary impediment to the issuance 
of a license in the place to which the licensee moves, I cannot see 
any valid reason why such a transfer, should not be allowed. No 
reason exists for the refusal of a license for a place situated in 
the United States National Forest. These forests, so far as the 
operation of the State, civil and criminal law is concerned, are 
like the rest of Colorado. 

The local option law in respect to the question of wet pre-
cincts in a dry ward is now in litigation. It is perhaps the best 
policy for the State to issue licenses to applicants from a wet 
precinct in a dry ward. 

Finally, in regard to your question as to how you are to 
determine what territory is anti-saloon territory and what is not: 
The statute requires that the decisions of the voters be recorded 
with the county clerk, town clerk, or, in cities having a board of 
election commissioners, with the election commissioners. In terri-
tory outside of an incorporated town or city the county clerk 
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would, therefore, be the proper authority from whom to obtain 
information. In territory within the limits of a town or city, 
the town clerk is likely to be the proper authority, although the 
petition and election results might, in some cases, be recorded 
with the county clerk. It is impossible to more definitely define 
the best source of information. 

Yours very truly, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES GRAFTON ROGERS, 

Ass't Attorney General. 

Expenses which occur with regularity and are necessary in admin-
istering the government and carrying into effect its ordinary p o w e r s are 

properly denominated "ordinary expenses," and are of the first class. 

Denver, Colorado. April 29, 1909. 
HON. WILLIAM J. GALLIGAN, 

State Treasurer, 
Denver, Colorado. 

Sir—I have the honor to acknowledge receipt of your letter 
of the 27th inst., in which you ask the opinion of this department 
relative to the classification of appropriations contained in sec-
tion 46 of the general appropriation bill. 

These items are to pay the expenses of contests in the last 
General Assembly. The expenses are such as occur with regu-
larity; they are necessary in administering the government and 
carrying into effect its "ordinary powers." Therefore they are 
properly denominated "ordinary expenses." 

Mills et al. vs. Town of Richmond, 10 N. W., 183. 
Brown et al. vs. City of Correy et al., 34 A., 854. 
In re Limitation of Taxation, 54 N. W., 417. 
City of Lexington vs. Pippin. 31 Ala., 542. 
Commonwealth, etc., vs. Gregg, Auditor, 29 Atl., 297. 

I am, therefore, of opinion that the items mentioned in said 
section 46 are a part of the ordinary expenses of the Legislature, 
and should be paid as of the first class. 

In regard to the item in the last line of section 47 of said bill, 
appropriating twelve hundred dollars for the construction of a 
memorial, I am of the opinion that the same is an appropriation 
payable as of the first class. 

Very respectfully. 
JOHN T. BARNETT, 

Attorney General. 
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Local option law. 
Sale of intoxicating liquors by druggists. 
A State license fee of $25 should be required in all cases where any 

liquor is sold, without regard to the provisions of any local regulations. 

Denver, Colorado, May 15, 1909. 
HON. W. J. GALLIGAN, 

State Treasurer. 
Sir—I have the honor to respond to your request for an 

opinion in regard to the sale of intoxicating liquors by druggists 
in this State. 

In the case of Chipman vs. People, 24 Colo., 520, the court 
says: 

"An examination of the legislation of this State upon the 
regulation of the liquor traffic, in which, inter alia, it appears that 
authority is conferred by the General Assembly upon towns and 
cities to grant permits to druggists for the sale of liquor for 
medicinal and certain other purposes only,—showing, as it does, 
that, without such permission, the right to sell does not exist,— 
satisfies us that, under our laws, a legal license is an essential 
condition to the right of any one to sell liquor for any purpose." 

Section 554S, Revised Statutes of Colorado, 190S, requires all 
druggists selling any malt, vinous or spirituous liquors to pay the 
State an annual license fee of $25.00, in addition to any license 
fee that may be charged by towns or cities. 

No exception is made therein for the sale of liquor for medici-
nal purposes. On the contrary, by the use of the word "drug 
store." it is included. 

The local option law provides that, in "anti-saloon territory," 
druggists may sell liquor under certain specified restrictions; but 
the exception in the law defining the powers of municipalities is 
not in any degree whatever to be read into said section 554S, nor 
can such local laws set aside, limit or negative the force of the 
same. The power delegated to or conferred upon municipalities 
to regulate the sale of intoxicating liquors is not exclusive, and 
any regulation by the municipality must be exercised in con-
formity to the general laws of the State relating thereto. 

Said section 554S expressly prohibits the sale of any intoxi-
cating liquors without a license, as therein provided, and, under 
the decision cited, "the mere doing of the prohibited act consti-
tutes the offense, and the specific intent with which such act is 
done is immaterial." 

I am, therefore, of the opinion that a State license should be 
required in all cases where any liquor is sold, without any regard 
whatever to the provisions of any local regulations. 

Very respectfully, 
JOHN T. BARNETT. 

Attorney General. 
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Appropriation for improvements at State University. 
Money should be held in State Treasury until needed for payment 

of indebtedness. Fund is of third class, subject to prorating provisions of 
statutes. 

Denver, Colorado, July 1, 1909. 
HON. W. J. GALLIGAN, 

State Treasurer, 
Capitol Building. 

Sir—I have the honor to acknowledge the receipt of your 
favor of June 18th, referring to Senate Bill No. 342, which appro-
priates sums of money for improvements and construction at the 
State University. 

In regard to the time when you are required to turn over 
this money to the State University, I beg to state that, in my 
opinion, it should be done in accordance with the provisions of 
section 6122, R. S., 1908, which is as follows: 

"* * * Nor shall any officer of any state institution draw 
any money from the state treasurer unless the same shall be abso-
lutely needed and required by said institution at the time. * * *" 

It appears from your letter that the university is not at the 
present time needing the money for payment of any indebtedness 
incurred by virtue of this appropriation, and, until it is abso-
lutely needed for the payment of indebtedness incurred in the 
ordinary way of conducting business, you should hold the fund 
in the State treasury. 

This conclusion is not in conflict with the terms and pro-
visions of section 6943, id., which provides that the regents of the 
university shall have exclusive control and direction of all funds 
of and appropriations to the university, but harmonizes the two 
sections, giving them both effect. 

This fund, however, is of the third class, and subject to the 
prorating provisions of the statute, and the same is not available 
only so far as you are thoroughly satisfied the revenue will cer-
tainly justify you. 

Appropriations of this sort are on a different basis from the 
regular mill levy for this institution, as such fund, under section 
6953, id., should be paid, when collected, to the treasurer of the 
university, upon the order of the president, etc. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 
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Free Public Library appropriation of the third class. 

Denver. Colorado, June 2, 1909. 
HON. W. J. GALLIGAN, 

Treasurer, 
Denver, Colorado. 

Dear Sir—Replying to your favor of the 29th ultimo regarding 
ing the classification or order of payment of the amount appro-
priated in House Bill No. 76 for the support of the free traveling 
libraries, I beg to say that I have re-examined the act and the 
law governing the classification of appropriations. I find, also, 
that appropriations for this purpose have hitherto been classed 
as educational, and therefore of the third class. 

It is quite clear that the purpose of the Legislature, in 
making appropriations for the purpose mentioned, was to pro-
mote education, and as it appears that these libraries are used 
largely, if not wholly, in the public schools, the board under 
which this money is to be distributed may properly be considered 
an educational institution of the State. The appropriation having 
hitherto been put in the third class, it would seem proper to con-
tinue it there, and treat it as wholly educational. 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 
Assistant Attorney General. 

County Treasurers should remit State revenues at their earliest 
convenience. 

Denver, Colorado, October 2, 1909. 
HON. W. J. GALLIGAN, 

Treasurer of State, 
HON. ROADY KENEHAN, 

Auditor of State, 
Capitol Building. 

Gentlemen—We have had under consideration your request 
for an opinion regarding the time at which county treasurers 
should remit to the State Treasurer collections made under the 
inheritance tax act. Certain county treasurers, you state, have 
been in the habit of holding in their own hands collections of 
the State inheritance tax until October and April of each year, 
instead of remitting the amounts at once to the State Treasurer. 
They base this action upon section 39, contained on pages 56 and 
57 of the laws of 1902, that part of the inheritance tax act requiring 
quiring reports of the county treasurers and prescribing a penalty 
for non-payment of such tax. The section reads as follows: 
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"The treasurer of each county shall collect and pay the 
State Treasurer all taxes that may be due and payable under this 
act, who shall give him a receipt therefor, of which collection and 
payment he shall make a report under oath to the State Auditor 
on the first Mondays in March and September of each year, stat-
ing for what estate paid, and in such form and containing such 
particulars as the Auditor may prescribe, and for all said taxes 
collected by him and not paid to the State Treasurer by the first 
day of October and April of each year, he shall pay interest at 
the rate of ten per cent, per annum." 

The Colorado inheritance tax law is almost a verbatim copy 
of that of Illinois of 1895. The changes made in the act are of 
no particular importance. The section quoted is a verbatim copy 
of section 19 of that of Illinois act, and the only change made in 
the wording is the change of "Auditor of Public Accounts" to 
"State Auditor." 

This section has been considered by the Supreme Court in 
the case of People vs. Raymond, 188 Ill., 454. In that case the 
auditor of Illinois asked for a writ of mandamus against a county 
treasurer to require him to remit at once certain inheritance tax 
collections instead of retaining them in his hands until the semi-
annual report. The Supreme Court declared that it was the duty 
of the county treasurer, under this section, not to retain the 
money so collected longer than a reasonable time required for 
its transmission to the State Treasurer, and awarded the writ of 
mandamus. 

This opinion is even stronger than the circumstances in the 
State of Colorado, for the reason that the general revenue law 
of Illinois provides for settlements by county treasurers bien-
nially, whereas our general laws provide for the immediate set-
tlement of taxes collected. In the opinion cited above the court 
says: 

"The time at which the affidavit with reference to the collec-
tion and payment of moneys provided to be collected under this 
act is to be filed with said Auditor is not a limitation, and has 
no bearing on the question as to the time during which the money 
so collected can be retained by the county treasurer. Having no 
interest in the funds so collected save his commissions, and owing 
the duty of seeing that the money shall reach the proper and 
official custodian with reasonable expedition, there is no right 
in the county treasurer to retain the moneys a greater length of 
time than is reasonably required for its transmission to the State 
Treasurer." 

In our opinion this decision is unquestionably the law and 
the proper interpretation of the section in question. 

Very sincerely yours, 
JOHN T. BARNETT. 

Attorney General. 
By JAMES GRAFTON ROGERS, 

Assistant Attorney General. 
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Payment of appropriations out of "Surplus Fund." 
If all appropriations, claims or demands against said fund have 

been fully satisfied and discharged, the balance remaining therein is un-
appropriated money of the State, and may be applied to the payment of 
appropriations which are by their terms payable out of any money in the 

state treasury, not otherwise appropriated. 

Denver, Colorado, November 12, 1909. 
HON. WILLIAM J. GALLIGAN, 

State Treasurer, 
Denver, Colorado. 

Dear Sir—In your communication of November 9th you 
inquire whether or not you are authorized to pay out of the fund 
created by the General Assembly of 1903, and designated as the 
"surplus fund," appropriations of the last General Assembly, 
which, by the provisions thereof, are payable out of moneys in 
the treasury of the State not otherwise appropriated. 

Assuming the correctness of your statements, to the effect 
that there are now no appropriations, claims or demands of any 
kind or nature against said fund—all appropriations in relation 
thereto having been fully satisfied and discharged—it is apparent 
that such balance as now remains therein is unappropriated 
money of the State, and I am, therefore, clearly of the opinion 
that you are authorized to pay out of such fund any and all 
appropriations of the last Legislature which, by the terms thereof, 
were or are payable out of any money in the treasury of the 
State not otherwise appropriated. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 

State E n t o m o l o g i s t . 
Act is valid and appropriation of the first class. 

Denver, Colorado, December 31, 1909. 
HON. WILLIAM J. GALLIGAN, 

State Treasurer, 
Denver, Colorado. 

Dear Sir—Replying to your communication of the 8th inst., 
I desire to say that in my opinion the act relating to the State 
Entomologist, Session Laws of 1907, page 423, is a valid act, 
and the appropriation provided therein is of the first class. 

The act in question is couched in language somewhat unusual, 
and is rather loosely drawn, but the defects and irregularities 
therein are not of sufficient moment or importance to invalidate 
the same. 
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Section 12 of the act provides that the provisions of the law 
shall not become effective until 1909, and in my judgment you 
should treat the same as being in effect since the first of January 
of this year, and be governed in the payment of appropriations 
thereunder in accordance therewith. 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 

County Treasurers have no right to deduct a commission for the 
collection of the military poll tax. 

Denver, Colorado, March 17, 1910. 

HON. WILLIAM J. GALLIGAN, 
State Treasurer, 

Denver, Colorado. 
Dear Sir—Replying to your communication of the 16th inst., 

relative to the deduction of a commission from the military poll 
tax by county treasurers, I have to say that I have examined the 
section of the statute contained in 3 Mills' Annotated Statutes 
referred to by the county treasurer, and am of the opinion that 
said section does not warrant him in collecting or deducting a 
commission from the military poll tax. 

Especially is this true in view of the provisions of the 
revenue act pertaining to the collection of State taxes, referred 
to in the opinion of Attorney General Miller to Hon. A. E. Bent, 
State Auditor, under date of August 19, 1905, found at page 216 
of the report of the Attorney General for 1905-1906; also, re-
ferred to in an opinion to Hon. John A. Holmberg, State Treas-
urer, under date of April 11, 1906, found at page 52 of the same 
report. 

These two opinions discuss the matter of fees sought to be 
retained by county treasurers for the collection of State taxes, 
and both opinions hold that no fees are collectible on account of 
same. It is my opinion that this applies to military poll tax as 
well as to other State taxes. 

I desire to call your attention also to section 4461 of the 
Revised Statutes of Colorado, 1908, which reads as follows: 

"Every county treasurer who shall refuse or neglect to send 
to the State Treasurer any and all moneys belonging to the military 
tary fund, as provided for, shall be deemed guilty of a high 
misdemeanor, and, upon conviction thereof, shall be fined in a 
sum not less than fifty dollars nor more than five hundred dollars, 
and the court may adjudge that said treasurer be removed from 
office." 
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When these matters are called to the attention of the county 
treasurers, I have no doubt that they will see the wisdom and 
necessity of complying with the law in this regard, and you will 
have no difficulty in securing the prompt payment of the entire 
military poll tax, as well as other taxes collected for and on 
behalf of the State." 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 

Though the certificate provides for amending the articles in several 
particulars, it is to he considered but a single amendment, and the Secre-
tary of State is permitted to charge but one fee for filing 

Denver, Colorado, January 16, 1909. 
HONORABLE JAMES B. PEARCE, 

Secretary of State, 
Denver, Colorado. 

Dear Sir—I have before me your communication of the 16th 
inst., asking for an opinion on the following proposition, to wit: 

"Should the Secretary of State charge for each separate 
provision—first, second, third, fourth, fifth, etc.—as set forth in 
the certificate (certificate of amendment of articles of incor-
poration) making separate charges for each of these provisions, 
considering each in itself a separate amendment, or, should he 
charge for and consider this certificate of amendment as a whole 
amendment and charge for the same by one charge of simply an 
amendment to the articles of incorporation." 

I have examined the certificate which you presented with 
your inquiry, and find that it provides for an amendment to the 
original articles in five different particulars. 

I have also consulted the statute in relation to the charge 
for filing an amendment to the articles of incorporation generally, 
and I find that such statute provides as follows: 

"Every corporation, joint stock company or association in-
corporated by or under any general or special law of this State 
that shall hereafter file an amendment to its articles of incorpora-
tion, shall pay to the Secretary of State a fee of five dollars for 
each and every such amendment." 

It is my opinion that notwithstanding the certificate under 
consideration provides for amending the articles in several par-
ticulars, it is yet to be deemed but a single amendment, and that 
a single filing fee of five dollars is all that the Secretary of State 
is permitted or authorized to charge therefor. This, I believe, is 
true of all amendments of the character provided for by statute, 
when such amendments are contained in one instrument. 



88 
BIENNIAL REPORT 

As to the second inquiry contained in your communication, 
the certificate accompanying the inquiry does designate a principal 
cipal office within the State of Colorado, and also designates a 
principal office for carrying on its business outside of the State. 
This latter provision I think the company has a right to make 
by amendment to its articles, and I do not apprehend that you 
will have occasion to examine any certificate of amendment that 
undertakes to abolish the principal place of business of a domestic 
corporation within the limits of the State. 

If such a question should ever arise, I will be glad to confer 
with you in relation to the particular facts connected with the 
same. 

Very respectfully yours, 
JOHN T. BARNETT, 

Attorney General. 

It is not the province of the General Appropriation Bill to enact 
affirmative laws. 

The duties and salary of the Secretary of State are fixed by statute, 
and nothing can be inserted in the General Appropriation Bill which alters 
his duties or, in violation of the statute, affirmatively denies the payment 
of his salary until certain acts are clearly inconsistent with the laws, are 
performed by him. 

All fees and emoluments of the office of the Secretary of State shall 
be accounted for under oath and turned over to the State Treasury, and 
no such oath is required to or before the Auditor. 

Denver, Colorado, May 4, 1900. 
HON. JAMES B. PEARCE, 

Secretary of State, 
Denver, Colorado. 

Dear Sir—I understand from your communication of the 
3d inst., that you desire to know whether a certain portion of 
section 40 of House Bill 020, designated and known as the 
"General Appropriation Bill," is obligatory and valid; and in 
case such part thereof is sustained, you request an opinion as to 
your duties thereunder. The portion of the section which your 
inquiry concerns is as follows: 

«* * * ; Provided, further. That no warrants shall be 
drawn under the provisions of this act for any officer or on any 
fund until all fees or emoluments of any kind or nature collected 
by such officer for the preceding month shall have been accounted 
for under oath and the amounts turned over to the State 
Treasurer." 

Section 6156 of the Revised Statutes of 1908 reads as 
follows: 

"All moneys and fees received by the Secretary of State, by 
virtue of his office, except his salary as such secretary of state, 
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shall be paid by him into the State treasury on the first Monday 
of each month." 

Section 6 of an act entitled "An act in relation to public 
revenue and repealing all previous acts or parts of acts in con-
flict herewith," passed and approved April 1, 1907, provides as 
follows: 

"The Secretary of State shall, within thirty days after the 
receipt of any moneys collected by him under the provisions of 
the foregoing sections, whether paid under protest or not, pay 
the same into the general treasury of the State, and shall take 
at the time of such payment a receipt or receipts from the State 
Treasurer, showing upon the face thereof the exact amount of 
such moneys paid to such treasurer and on what account and 
from what source the same was derived." 

Section 2564 of the Revised Statutes, 1908, reads as follows : 
"The salaries aforesaid shall be payable in monthly install-

ments at the end of each and every month from the date of the 
qualification of the said officers respectively, for their respective 
offices, and upon request the auditor shall draw warrants upon 
the state treasurer accordingly in favor of the several officers 
aforesaid." 

You will, therefore, observe that you are required, unless you 
are governed in this matter by the section of the general appropriation 
priation bill, to which you invite my attention, on the first 
Monday of each month, to pay into the State Treasury all moneys 
and fees received by you by virtue of your office, except your 
salary as such Secretary of State, and the annual State corporation 
tion license tax, which latter must be paid into the general 
Treasury of the State within thirty days after it is collected or 
received by you. 

Consideration of section 32, article V, of the Constitution, 
convinces me that the above quoted section of the general appro-
priation bill can in no way repeal, modify, alter or affect the 
general laws of the State, wherein your duties are defined and 
the time when or within which the fees and moneys hereinbefore 
specified are to be placed in the State Treasury, are definitely 
set forth. Such section of the Constitution provides as follows : 

"The general appropriation bill shall embrace nothing but 
appropriations for the ordinary expenses of the executive, legislative 
tive and judicial departments of the State, interest on the 
public debt and for the public schools. All other appropriations 
shall be made by separate bills, each embracing but one subject." 

In the construction of this section of the Constitution, the 
Supreme Court has decided that it is not the province of the 
general appropriation bill to enact affirmative laws. Whenever 
its wisdom so dictates, the General Assembly has the undoubted 
power to repeal or modify the general law relating to your duties 
in connection with the matter under consideration; but such laws 
are affirmative, legislative enactments, and can be overcome by 
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nothing less than a valid, affirmative law, passed in the manner 
provided in the Constitution. The insertion of anything in the 
general appropriation bill, other than appropriations for "the 
ordinary expenses of the executive, legislative and judicial de-
partments of State, interest on the public debt and for public 
schools," is expressly inhibited. 

The provision of the general appropriation bill to which your 
inquiry relates is either an affirmative law. or it is not. If it is 
not, then it cannot affect the general law of the State or the 
performance of your duties thereunder. If it is an affirmative 
law, it is clearly without the sanction of the Constitution, and 
powerless to define the duties of your office or impose any obliga-
tion in respect thereto. The Secretary of State is a constitutional 
officer, chosen by the people. His duties are declared and his 
salary fixed by statute. Nothing can be inserted in the general 
appropriation bill which alters his duties, or, in violation of the 
statute, affirmatively denies the payment of his salary until cer-
tain acts which are clearly inconsistent with the laws of the 
State as heretofore enacted, are performed by him. 

In spite of the fact, as shown by certain quotations from the 
general laws of the State, hereinbefore set forth, that it is the 
duty of the Secretary of State to pay a portion of the fees and 
emoluments collected by him into the treasury of the State on 
the first Monday of each month, and another portion within 
thirty days after it is collected by him, this section of the general 
appropriation bill undertakes, in effect, to change the time or 
times when you must pay into the general treasury of the State 
all fees and moneys collected by you, and also, the time specified 
by statute for the payment of your salary. It is, therefore, un-
questionably affirmative legislation, and, as we have hereinbefore 
shown, such a measure cannot be passed under the guise of the 
general appropriation bill. 

The provision of said general appropriation bill under exam-
ination requires, if effective, that all fees and emoluments of your 
office be accounted for under oath and turned over to the State 
Treasurer before the issuance of any warrant in your favor or 
against the particular fund belonging to your department. 

There is no provision therein, or elsewhere, for such oath 
to or before the Auditor, or any one other than the State 
Treasurer. The Auditor is enjoined in said provision of said 
appropriation bill from issuing warrants for certain things until 
certain conditions exist, but there is no method indicated or procedure 
cedure established by means of which he may obtain the necessary 
knowledge as to whether the prescribed conditions do exist. 

It is unnecessary to discuss further this aspect of the situa-
tion, since the provision of the section in dispute is absolutely 
invalid. 

However, it may, without impropriety, be observed that said 
provision of section 40 of House Bill 620, while it has no 
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authority or force as law, does represent a recent and deliberate 
judgment of the General Assembly in respect to the system, which 
in its estimation should prevail in the disbursement of the public 
money. As such legislative expression, it should be esteemed 
as a recommendation which is entitled to consideration and 
weight, particularly, in view of the salutary practice it suggests, 
and the benefit the public service would derive from, its adoption. 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES M. BRINSON, 

Deputy Attorney General. 

The salary of the Secretary of State, which has been paid to him 
out of the general treasury upon a warrant drawn by the Auditor, shall 
be retained and excepted from the moneys and fees the Secretary of State 
is required to turn into the State Treasury on the first Monday of each 
month. 

The salary of the Secretary of State is payable out of the State 
Treasury rather than out of the fees earned and collected by his office, 
and can be lawfully paid only by means of a warrant drawn by the Auditor 
upon the Treasurer. 

Denver, Colorado, May 8, 1909. 
HON. JAMES B. PEARCE, 

Secretary of State, 
Denver, Colorado. 

Dear Sir—I have your communication of May 7, 1909, in 
which you request a construction of section 615S of the Revised 
Statutes of 1908, which reads as follows: 

"All moneys and fees received by the Secretary of State by 
virtue of his office, except his salary as Secretary of State, shall 
be paid by him into the state treasury on the first Monday of 
each month." 

You further request a written opinion as to whether it is 
lawful for the Secretary of State to deduct his salary from the 
cash receipts each month, turning the balance over to the State 
Treasurer. 

Your attention is called to section 2564 of the Revised Stat-
utes of 1908, which reads as follows: 

"The salaries aforesaid shall be payable in monthly install-
ments at the end of each and every month from the date of the 
qualification of the State officers respectively for their respective 
offices, and upon request the Auditor shall draw warrants upon 
the State Treasurer accordingly in favor of the several officers 
aforesaid." 

The above section relates to the office of Secretary of Stale 
as well as to the other executive offices of the State. 
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Section 2558, Revised Statutes of Colorado, provides: 
"The Secretary of State and the Auditor of the State of 

Colorado shall respectively receive as compensation for their 
services the annual salary of four thousand dollars, to he paid 
from the general fund, as the salaries of other state officers are 
paid." 

Yon will observe upon an examination of sections of the 
statutes relating to the salaries of other State officers than that 
of the Secretary of State, provision is made for their payment 
monthly out of the general fund. 

The section, as to the construction of which you directly in-
quire, clearly provides that you shall turn into the Treasury on 
the first Monday of each month all moneys received by you, by 
virtue of your office, except your salary,—that is to say, that on 
the first Monday of each month, the salary which has been paid 
to you out of the general Treasury upon a warrant drawn by the 
Auditor, shall be retained by you and excepted from the moneys 
and fees that you are required, by virtue of said section, to turn 
into the Treasury of the State at the particular time named. 

It is necessary, in order to determine this question, that all 
sections relating to the subject under consideration and material 
thereto, shall be construed in the light of and in connection with 
each other, in order that a consistent and harmonious conclusion 
may be reached. 

It is, therefore, clear that your salary as Secretary of State 
is payable out of the treasury rather than out of the fees earned 
and collected by your office, and as a result thereof can be law-
fully paid only by means of a warrant therefor drawn by the 
Auditor upon the Treasurer of the State, and that you have no 
right to deduct your salary from the cash receipts of the office. 

Yours truly. 
JOHN T. BARNETT, 

Attorney General. 
By JAMES M. BRINSON. 

Deputy Attorney General. 

Collection of annual State corporation license tax. 
It is the duty of the Secretary of State to collect said tax and also 

the penalty due on the delinquent taxes under this act. 

Denver. Colorado, August 25, 1909. 
HON. JAMES B. PEARCE. 

Secretary of State, 
Capitol Building. 

Dear Sir—In reply to your inquiry as to the annual State 
corporation license tax to be collected by you under the law of 
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1901, beg to say that you are authorized, and it is your duty, to 
collect such tax as provided by this law from all domestic corpora-
tions, whether they were incorporated prior to the act or after 
the passage of this act, having a capital stock of $10,000 or 
more. 

The law further provides that no domestic company shall 
pay more than $1,000 tax in any one year, this tax becoming due 
and delinquent on or before the first day of May, 1901. 

Foreign corporations which filed their articles of incorpora-
tion after the passage of the law of 1901 went into force—that 
is to say, after April 5, 1901—are taxable under said law, re-
gardless of the amount of their capital stock, but no company 
is required to pay over $1,000 as such tax in any one year, this 
tax becoming due and delinquent on or before May 1, 1901. 

Your attention is further called to the fact that the annual 
corporation license law of 1902 exempts all domestic corpora-
tions from the payment of such tax which have a capital stock 
of less than $25,000; but there is no limitation of capital stock 
as to foreign corporations made under the 1902 law. 

The amount of tax to be collected by you under the law of 
1901. as stated in the statute, is five cents on each $1,000 of the 
capital stock of domestic corporations and ten cents on each 
$1,000 capital stock of foreign corporations. The law of 1901 
was superseded by the act of 1902, and applies, therefore, only 
to taxes due the first of May, 1901. 

You further understand, of course, that von are required, 
and it is your duty, to collect the penalty as well as the principal 
on all companies herein described who have failed to pay their 
tax at the time same were due and delinquent, as the law makes 
no difference in your duty in this respect. 

Very respectfully yours, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 

Flat tax on Parmer's Union Irrigation Co 
All ditches used for the purpose of irrigation and that only, where 

the water is not sold for the purpose of deriving a revenue therefrom 
are free from all taxation. 

Denver, Colorado, December 10, 1909. 
HON. JAMES B. PEARCE, 

Secretary of State, 
Denver, Colorado. 

Dear Sir—I beg to acknowledge receipt of yours of the 8th 
inst., enclosing copies of correspondence relative to the flat tax 

account of The Farmers' Union Irrigation Company. 
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Section 5 of the act imposing the license tax upon corpora-
tions provides: 

"* * * Nothing in this act shall be construed as imposing 
a license tax upon * * * ditch or irrigation corporations 
whose property is exempt by law from taxation." 

Section 5545, Revised Statutes of Colorado, 190S, provides: 
* * The following classes of property shall be exempt 

from taxation, to wit : * 

"5th. Ditches, canals and flumes owned and used by indi-
viduals or corporations exclusively for irrigating lands of such 
individuals or corporations or the individual members of such 
corporations or the individual members of such corporations shall 
corporations shall not be separately taxed so long as they shall 
be owned and used exclusively for such purposes." 

Section 5546, R. S., 1908, provides: 
"That all ditches used for the purpose of irrigation and that 

only where the water is not sold for the purpose of deriving a 
revenue therefrom, be and the same are hereby declared free from 
all taxation, whether for state, county or municipal purposes." 

It will be seen, therefore, that if the property of the corpora-
tion mentioned consists of ditches, canals and flumes used for 
the purpose of irrigation, and the water therein conveyed is not 
sold for the purpose of deriving a revenue, and if said ditches, 
canals and flumes are used exclusively by the corporation for 
irrigating its lands or the lands of its individual members, then 
the license tax provided for by the act of 1907 can not be imposed 
or collected. 

It appears from the statement of Mr. Fullenweider, county 
assessor of Saguache county, that the ditches of this company 
and the water running therein are used for the purpose of irri-
gating the lands belonging to the company, and that the prop-
erty belonging to the corporation in Saguache county has never 
been taxed for county or other purposes. 

If you are satisfied that the facts set out are true, and I see 
no reason to doubt them, it is your duty to cancel this charge 
against said company, and to make no further charge for flat 
or license tax against the same until such time as you become 
satisfied that the company has ditches or other property which 
is used for the purpose of conveying water for profit and not for 
the purpose of conveying water exclusively for the purpose of 
irrigating lands of the individual members comprising the cor-
poration. 

Very truly yours. 
JOHN T. BARNETT. 

Attorney General. 
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Denver, Colorado, March 24, 1910. 
HON. JAMES B. PEARCE, 

Secretary of State, 
Capitol Building. 

Dear Sir—In compliance with your request for an opinion 
as to the construction of the flat tax act of 1907, I have to say 
that, by the terms of the law, the tax is payable on or before the 
first day of May each year. 

The law of 1902 covering the same subject made the tax 
payable annually "on or before the first day of May of each year, 
or at the time of obtaining such right or privilege." Under that 
act the law was properly construed as requiring payment of the 
tax for a fractional part of a year in case the company was 
organized on any day other than May 1st. 

The law of 1907, both as to domestic and foreign corpora-
tions, omits the provision requiring payment upon organization. 
This omission must be regarded as purposely made, and as indi-
cating the intention of the Legislature to change the procedure. 
It is evident, from the facts stated, that the present law imposes 
no license tax for the fractional part of a year, and, if any tax 
be paid prior to May 1st in any year, it should be credited as 
of May 1st of that year. 

In the matter of the company you mention, which paid the 
license tax on the filing of its articles on May 4 last, I advise 
you that such payment should be credited as of May 1, 1910, 
and no other license tax is payable by that company until May 
1, 1911. This, of course, applies to all companies not in default 
under the law of 1902. As to taxes due prior to the going into 
effect of the law of 1907, this rule does not apply. 

Yours truly, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 

Factory Inspector. 
Salary of clerk. 

help. Provision for necessary expenses includes payment of necessary office 

Denver, Colorado, May 13, 1910. 
HON. JAMES B. PEARCE 

Secretary of State, 
Denver, Colorado. 

Dear Sir—Yours of this date, requesting an opinion "as to 
whether or not the provisions of the factory inspection law admit 
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of the employment and paying for the services of a clerk in said 
department as a portion of the expenses of the chief factory 
inspector," has been carefully considered, and, in reply, I have 
to say that the law providing for factory inspection covers a 
very wide range of subjects and applies to very many industries 
and lines of business. 

It contemplates the possible employment of at least six in-
spectors, and imposes upon the Deputy Labor Commissioner, as 
chief factory inspector, a range of duties which it is impossible 
that he should be able to perform, either directly or by deputy 
of special assistants, without clerical help in the office. Among 
these duties are the issuing of certificates, the receiving and 
examining into complaints, the appointment of arbitrators in 
cases of appeal, the collection of fees, and necessarily the keeping 
of a record of the work directed to be done to bring the factories 
or other places inspected into observance of the law. 

It appears, then, that a clerk in the office is a necessity, and 
it may be reasonably supposed that, when the Legislature pro-
vided that the expenses of the chief factory inspector and his 
deputies should be paid out of the special factory inspection fund, 
it contemplated and intended such terms to cover the employment 
of such help in the office as might be actually necessary and 
proper to carry the law into effect. 

There being this special fund, it would not be necessary that 
such clerk should be specified in the appropriation bill, and the 
matter must, therefore, be determined from the factory inspection 
law itself. 

I am, therefore, of the opinion that the employment of such 
clerk is authorized by the statute in question. 

Yours truly, 
JOHN T. BARNETT, 

Attorney General. 
BY JAMES H. TELLER, 

Assistant Attorney General. 

Term of foreign corporations. 

Denver, Colorado, May 17, 1910. 
HON. JAMES B. PEARCE. 

Secretary of State, 
Capitol Building. 

Dear Sir—Your inquiry of this date, as to the meaning and 
effect of section 921 of the Revised Statutes of Colorado, 1908, in 
regard to the term of corporate existence allowed to foreign 
corporations doing business in this state, is received, and in reply 
thereto I beg to say that I do not find that the precise question 
which you ask has been before this office for consideration. 
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You ask whether a foreign corporation, having "used up nine-
teen years of its corporate life," filing its articles now in your 
office, would be required by law to file again next year, at the 
end of the twenty years of its corporate existence. I do not see 
that the fact that the company has been for some time in exist-
ence in the State where organized has any bearing upon its right 
to do business here, so long as its term of existence has not 
terminated. 

Under the decision of our Supreme Court, construing the 
statute in question, a foreign corporation can enjoy a term here 
of but twenty years on a single filing, the same as a domestic 
corporation. And if the corporation you mention has a term 
where organized which will last for twenty years longer, if its 
articles are filed now and fees paid it will obtain a right in this 
State for twenty years, so far as the statute in question is con-
cerned. 

Yours truly, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 

Flat tax on insurance companies. 
Deposit required by the Insurance act to be made by companies doing 

business in the State shall be deemed for all purposes of the insurance 
laws the capital of the company making it; the companies being restricted 
to such capital in their operations, it would seem only fair that such 
deposit be regarded as the basis for determining the amount of the flat 
tax to be paid by foreign insurance companies. 

Denver, Colorado, June 30. 1910. 
HON. JAMES B. PEARCE, 

Secretary of State, 
Denver, Colorado. 

Dear Sir—I have before me your inquiry of May 23, 1910, in 
relation to the basis on which must be estimated the amount 
to be paid as an annual State corporation license tax by insur-
ance companies doing business in the State of Colorado. 

I replied to said communication on June 3d, but since that 
date my attention has been called to a certain provision of the 
insurance laws of Colorado, which suggests the advisability of 
another opinion in respect to the subject-matter of your communication 
munication. 

Section 2 of "An act in relation to public revenue, and 
repealing all previous acts or parts of acts in conflict herewith," 
passed and approved April 1, 1908, is as follows: 

"Every foreign corporation which has heretofore obtained, 
or which shall hereafter obtain, the right and privilege to transact 
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and carry on business within the limits of the State of Colorado, 
in addition to the fees and taxes now provided for by law, shall 
pay, on or before the first day of May, A. D. 1907, and on or 
before the first day of May of each year thereafter, to the Secre-
tary of State of the State of Colorado, an annual State corpora-
tion license tax, as follows: Two cents upon each one thousand 
dollars of its capital stock." 

It is clear, therefore, that the capitalization of insurance 
companies other than those organized in foreign counties, rather 
than the amount of their deposit under the laws of the State, 
must determine the sum to be paid by such companies as the 
annual state corporation license tax. 

It is provided in section 25 of the insurance act, passed and 
approved April 1, 1907, that no life or fire insurance company not 
organized under the laws of a state, territory or district of the 
United States shall be admitted or permitted to do any business 
in this State until, besides complying with the insurance laws 
of this State, "it has made a deposit with the Commissioner of 
Insurance of this State, or with the duly authorized officer of 
some other state of the United States, of a sum not less than the 
capital required of like companies under this act." 

Said section further provides that the deposit so made by 
such company shall be deemed, for all purposes of the insurance 
laws, the capital of the company making it. 

Whether the deposit required shall be deemed the capital 
of this class of companies for the purposes of the annual State 
corporation license tax raises a question in respect to which there 
is considerable doubt. 

In view of the fact, however, that the deposit required to 
be made is the capital of such companies for all the purposes 
of the insurance law, and that they are restricted to such capital 
in all their operations in this and the other states of the Union 
in which they conduct their business, it has appeared to former 
officers of the State charged with the enforcement of the law 
that it would be no more than ordinary justice to regard such 
deposit, defined as capital for the purpose of the insurance act. 
as the standard for determining the amount of the flat tax to 
be paid by such companies incorporated in foreign countries. 

In the case entitled In re Leasing State Lands, 18 Colo., 359, 
the Supreme Court of Colorado held that the practical construc-
tion given to a statute by the public officers of the State charged 
with the performance of public duties in connection therewith 
is always entitled to consideration in cases of doubt. 

In People vs. Ames, 24 Colo., 422, it was also held that 
the construction given to a statute immediately after its enact-
ment by those charged with the duty of carrying its provisions 
into effect, and enforced for many years without question, should 
not be set aside but for the most weighty reasons. 

I am, therefore, clearly of the opinion that the construction 
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and practice adopted by your predecessors in regard to this 
question should be followed by you 

Respectfully, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES M. BRINSON, 

Deputy Attorney General. 

Board of Capitol Managers, status of. 
terminates operation of law with completion of and furnishing 

nishing of capitol building, under section 6167, R. S. 1908. 

Denver, Colo., July 1, 1910. 
HON. JAMES B. PEARCE, 

Secretary of State, 
Denver, Colorado. 

Dear Sir—Replying to your inquiry as to your duties in the 
matter of making preparation for the extra or any regular session 
of the Legislature, under section 6167 of the Revised Statutes. 
1908, and as to the status of the Board of Capitol Managers in 
the matter, I beg to say that, as you are aware, the act of 1897, 
creating the Board, provided that it shall "continue until the 
entire completion and furnishing of said Capitol Building and 
shall announce by a proper proclamation the same as accepted 
by and through the said Board on behalf of the State, and there-
after the said Board shall cease to exist except for the purpose 
of suing or being sued in relation to matters growing out of the 
subject hereby committed to its charge." 

As will be seen from the above quotation from the statute 
the existence of the Board terminates by operation of law when-
ever the Capitol Building is entirely completed and furnished. 

The Biennial Report of the State Board of Capitol Managers 
to the Fifteenth General Assembly, dated December 1, 1904, states 
that the following is the unfinished work on the Capitol: 

"1. Statuary for dome. 
"2. Gilding of dome. 
"3. Painting metal roof line of dome. 
"4. Refilling and revarnishing all interior wood work. 
"5. Decorating walls and ceiling, basement floor, in a plain 

manner; the former painted in oil, the latter in water colors. 
"6. Metal floor top story of dome. 
"7. Metallic vault furniture." 
The report further states: 
"In order to proceed with the work enumerated, the Board 

urges upon the Legislature the necessity of making the required 
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appropriation as soon as practicable, to enable the Board to let 
the contracts. 

"The Board further desires to call your attention to the fact 
that this will absolutely end the demand for further appropriation 
from the State on account of construction, and with no unfor-
tunate delay, will enable the Board to fulfill all the requirements 
of the original plans and specifications and complete the building 
within the next two years." 

If this report correctly states the work to be done to finish 
the building and its furnishing, the existence of the Board is to 
be determined by ascertaining whether or not such work has been 
done. 

There seems to be no ambiguity in the law, and the question 
is to be determined by the fact, as above stated. 

Very truly yours, 
" JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 

The persons named in nominating petitions as a committee have no 
power to fill vacancies. 

Denver, Colo., October 28, 1910. 
HON. JAMES B. PEARCE, 

Secretary of State, 
Denver, Colorado. 

Dear Sir—Replying to your inquiry as to the filling of va-
cancies on a ticket nominated by petition, I beg to advise you 
that I find no provision in the law for the filling of vacancies on 
such ticket. 

Section 6 of the act of 1891, concerning elections, which au-
thorizes nomination by petition, provides that: 

"* * * The certificate may designate or appoint upon the 
face thereof one or more persons who for the purposes set forth 
in sections 14 and 15 of this act, shall represent the signers of 
said certificate." 

Section 14 of the act provides that every person so nominated 
shall, within five days, accept such nomination in writing, and 
that a failure so to accept nomination shall be deemed a declina-
tion of the same. 

There is no purpose expressed in section 14 to which the 
language of section 6 can apply. Nothing for the committee to do. 

Section 15 prescribes in detail the manner in which a va-
cancy may be filled by a committee appointed by party convention 
for the purpose of filling vacancies. The procedure on the part 
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of the committee is pointed out in detail. The section prescribes 
the duty of the Secretary of State in certifying to county clerks 
the candidates appointed to fill such vacancies. 

The only purpose to which the language of section 6 can apply 
is found in the following provision of section 15: 

"All resignations of any candidates nominated for public 
office shall be made to the committee or officers representing their 
party or persons making such nomination, and it shall be the 
duty of such persons to certify such resignation to the proper offi-
cer within five days thereafter. And in case of neglect or refusal 
of any such committee or officers to so certify such resignations, 
so that the names may be omitted from the official ballot, upon 
the complaint of the person aggrieved, it shall be the duty of the 
district or county court of the county wherein such nomination 
is originally filed, upon the written complaint of the person ag-
grieved, to summarily hear and determine such complaint, and 
upon proof of such resignation, together with such neglect and 
refusal by such committee or officers, to compel the filing of such 
certificate of resignation." 

This is the only provision of either section 14 or section 15 
which can by any means be treated as forming a purpose. 

Inasmuch as the statute specifies the number of persons who 
shall sign a petition to effect a nomination, it is manifestly not 
to be supposed that the Legislature would authorize "one or more 
persons" to perform the same act in effect as an original nomina-
tion, in case of a vacancy or resignation. To give this committee, 
or these persons, the authority in effect to nominate, being con-
trary to the spirit of the statute, unless language can be found 
in the law which fairly and reasonably gives them that power, 
it ought not to be conceded to them. 

I am, therefore, of the opinion that the persons named in 
nominating petitions as a committee, have no power to fill va-
cancies. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 

Building and Loan Associations. 
Interstate Home Builder Association. 

HON. ROADY KENEHAN, D e n v e r , Colo., April 18, 1910 
Inspector of Building and Loan Associations, 

Denver, Colorado. 
Dear Sir—Replying to yours of the 16th inst., relative to 

the Inter-State Home Builder Company of Jackson, Miss., I beg 
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to say that the status of companies of this type has been under 
consideration for some time, the matter having been presented 
by the State Bank Examiner. 

The company to which you refer appears, by its articles, to 
be engaged in issuing investment contracts on the participating 
plan and in loaning the money thus secured to contract holders. 
It appears by its name and articles to appeal for support to 
home builders, though its purposes include a considerable number 
of other lines of business than the collecting and loaning of money 
as above mentioned. 

While the parties contributing the funds are not regarded 
as members of the company, it appears that they are entitled to 
some share of the profits to be applied to the payment of their 
contracts. These features, as you will observe, are in their effects 
similar to the plans of a building and loan association. 

Section 964, R. S., 1908, provides: 
"Every corporation, company or association doing a business 

in form or character similar to that authorized to be done by 
section one of this act, shall, if organized or incorporated in any 
state or territory other than the State of Colorado, be known in 
this act as a foreign building and loan association." 

While building and loan societies are composed of members, 
so that a company, such as the one under consideration, does not 
fall within the common definition of the term, yet the statutory 
definition above quoted appears to be broad enough to cover it. 

The form and character of the business of this company is 
certainly similar to that of a building and loan society, although 
the form of its organization is different. 

The statute having thus defined a foreign corporation, I am 
of the opinion that this company is within the terms of the law 
and subject to your supervision. 

The same applies to The Jackson Loan and Trust Company. 
Yours truly, 

JOHN T. BARNETT, 
Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 

Warrants in payment of indebtedness must be drawn in favor of the 
person to whom the State is directly indebted, and not to assignee. 

Denver, Colo., February 2, 1909. 
HON. ROADY KENEHAN, 

Auditor of State, 
State Capitol. 

Dear Sir—I have before me your inquiry of February 1st, as 
to the interpretation of section 8 of House Bill 44, by Mr. Rubin, 
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providing for the payment of part of the ordinary expenses of the 
executive, legislative and judicial departments of the State of 
Colorado for the months of December. 1908, and January, Febru-
ary and March, 1909. 

This section reads as follows: 
"All warrants issued under the provisions of this act shall be 

made only to the party to whom the State of Colorado is in-
debted, including herein all subordinates and employes of the 
heads of departments, etc." 

There is no question in my mind as to the construction of this 
language, especially if there be considered the evil that such sec-
tion was intended to remedy. 

The section is clear and explicit, and, in my judgment, it is 
absolutely obligatory for the Auditor, acting under and by virtue 
of the provisions thereof, to make the warrants payable in the 
name of the person or party to whom the State is directly or orig-
inally indebted; and you have no authority whatever to make such 
warrants, or any of them, payable to any assignee of such persons. 

I regret exceedingly some of the inconveniences and embar-
rassments that may ensue from this construction of the section, 
but it seems to me that the above conclusion is clear and irresist-
ible. 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES M. BRINSON, 

Deputy Attorney General. 

Validity of appropriation for deficit against the State Industrial 
School for Boys. 

The deficit represents a part of the current expenses of the school 
and are valid claims against the State. 

Under 6121 the Governor has the power to authorize the contraction 
of a debt in cases of emergency; is authorized to determine what con-
stitutes an emergency. 

Denver, Colo., April 14, 1909. 
HON. ROADY KENEHAN, 

Auditor of State, 
Denver Colorado. 

Sir—In reply to your inquiry as to the validity of the recently 
enacted law making an appropriation for a deficit against the 
State Industrial School for Boys, I have to say that it appears 
that the appropriation made for the school by the Sixteenth en-
eral Assembly was exhausted prior to the close of the last fiscal 
year; and that the sum for which the appropriation under consid-
eration was made represents the expenditures made by the board 
in excess of the regular appropriation. 
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It further appears that on the last day of the fiscal year, on 
the facts being presented to Governor Buchtel, he held the case to 
constitute such an emergency as is contemplated by section 6121, 
R. S. 1908, and thereupon authorized the board to contract an in-
debtedness equal to the aggregate of the bills outstanding for sup-
plies furnished to the school. 

These bills, representing a part of the current expenses of the 
school, are valid claims against the State, unless they were in-
curred in a manner which is prohibited either by the constitution 
or by some statute of the State. 

The act of the legislature in thus providing for the payment 
of these bills validates them as against anything but a constitu-
tional inhibition. It remains, therefore, to determine whether or 
not such inhibition exists. Assuming that the total appropria-
tions for the year are not "in excess of the total tax provided for" 
and hence no part of such appropriations is rendered invalid by 
section 16 of article X of the constitution, the only question re-
maining under this head is, whether or not these bills, constituting 
a claim against the State, were contracted by "previous authority 
of law," within the meaning of the term as used in section 28 of 
article V of the constitution. 

That a debt contracted under such authorization as is pro-
vided for in said section 6121, is a debt contracted by previous au-
thority of law, is too clear for discussion; but the question in this 
case is, does the act of the governor in authorizing the payment 
for goods already purchased, come within the terms of the statute, 
which reads: "Provided, That in cases of emergency, the gover-
nor may authorize the contraction of such indebtedness as in his 
judgment shall be absolutely necessary for the maintenance and 
support of the institution until such time as the general assembly 
shall meet." 

The general rule is that an act which one may authorize to be 
done may be made valid by ratification after it has been done. 
Unless, then, there is something in this statute, or the nature of 
the subject which it concerns, which prevents the application of 
this rule, the act of the governor in this case takes the bills out of 
the constitutional prohibition. The language of the statute sug-
gests no such limitation and there is nothing in "the subject for 
which it provides which requires any peculiar construction of law. 
The purpose of the act is evidently to enable state institutions to 
tide over such periods as may occur wherein there is no appro-
priation available to keep them going. Under a well known rule 
of law, the governor, being empowered to act when an emergency 
exists, is authorized to determine what constitutes such an emer-
gency, and his determination is not open to question. The cir-
cumstances suggest no reason why the governor in such an emer-
gency may not authorize the assumption by the board, in behalf 
of the State, of a liability for supplies already purchased, as well 
as grant authority to purchase them in the first instance. 
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Probably, the intent of the law-makers in passing the act 
would be better effected by the board's securing authority to con-
tract the debt before obtaining the supplies, and in general, as a 
matter of sound policy, that practice should prevail; but the scope 
of the law is broad enough to comprehend the procedure followed 
in this case. 

The legality of the bills may be sustained by another view of 
the case. 

If. as may be assumed for the purposes of this discussion, the 
board had no authority to bind the State by the purchase of these 
supplies when they were purchased, then there was no indebted-
ness against the State when they applied to the governor for re-
lief; and an indebtedness resulting only when the board, acting 
under the authority obtained from the governor, to contract an in-
debtedness, recognized the State's liability to pay for these goods 
and agreed to pay for them. Not until then was there any indebt-
edness against the State; and in this view, the indebtedness was 
contracted directly under the previously acquired authority from 
the governor. 

If, then, these bills are a legal claim against the State, so long 
as they remain unpaid there is a deficit in the accounts of the 
school, and the authority of the legislature to provide for paying 
such bills is not open to question. 

Payment may be made out of the school revenues for the fiscal 
year, or out of the surplus revenues of the State, not otherwise ap-
propriated. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 

The power of the General Assembly over the subject of appropri-
ations is plenary except where restricted by the Constitution. 

Each member of the General Assembly received a fixed compensation 
and mileage, and shall receive no other compensation, perquisite or allow-
ance. No General Assembly shall fix its own compensation. 

If an appropriation for the incidental expenses of the Speaker of 
the House means such expenses as arise by virtue of his office, the pay-
ment of which would not be a personal benefit to him, payment would 
be justified. 

Denver, Colo., April 27, 1909. 
HON. ROADY KENEHAN, 

Auditor of State, 
Denver, Colorado. 

Dear Sir—I have before me your communication of the 23rd 
inst., in which you inquire as to whether or not you will be justi-
fied in issuing warrants against certain appropriations made by 
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the General Assembly of Colorado in House Bill 620, generally 
described as the "General Appropriation Bill." 

In reply thereto, I wish to say that the power of the general 
assembly over the entire subject of appropriations is plenary, ex-
cept as restricted by the constitution. Such power, when exer-
cised, is especially subject to section 16, article X of the Consti-
tution, being the section in which appropriations in excess of the 
revenue are inhibited. 

There are no provisions of the Constitution which prohibit 
the legislature from making such appropriations as those to which 
you have invited my attention. I wish to say, however, that sec-
tion 6, of article V of the Constitution provides that 

"Each member of the general assembly, until otherwise pro-
vided by law, shall receive as compensation for his services, seven 
(7.00) dollars for each day's attendance, and fifteen (15) cents 
for each mile necessarily traveled in going to and returning from 
the seat of government, and shall receive no other compensation, 
perquisite or allowance whatsoever. No session of the general as-
sembly shall exceed ninety days. No general assembly shall fix 
its own compensation." 

It will be observed that under this section, no appropriation 
can be made which would increase the compensation of the Speak-
er of the House of Representatives, and with the understand-
ing that the phrase "for incidental expenses" as employed in 
section 45 of page 11, to which you refer, means such expenses, if 
any, as arise by virtue of his office of Speaker, the payment of 
which would in no sense be a personal benefit to him, I know of 
no reason why the general assembly would not have the right to 
make such appropriation. 

I am of the opinion, therefore, that you will be justified in 
issuing warants in compliance with the appropriations about 
which your inquiry is made. 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 
By J. M. BRINSON, 

Deputy Attorney General. 

Issuance of warrants in payment of appropriations to cover damages 
sustained in insurrection of 1904. 

Under classification (R. S. 1908, section 166) the appropriations are 
of the fifth class, and no funds are now available to pay such warrants. 

Appropriations and expenditures of any fiscal year are limited to the 
revenues actually available for such appropriations, and appropriations 
in excess of such limitation are void. (Section 16, article X , Constitution.) 

The Auditor should not issue warrants unless the appropriations 
supporting them are valid within the limitation; and the courts have 
never forced an official to issue warrants when the funds to meet them 
were not in the treasury. 
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Although the Legislature may authorize the incurrence of expenses 
"to suppress insurrection, defend the State or assist in defending the 
United States in time of war" beyond any available funds, it can make 
appropriation to meet these authorized expenditures only when the tax 
levy is increased so as to supply funds. In the statutes of 1909 no such 
tax levy is made. 

The acts, in title and text, are acts making appropriations for the 
payment of a claim. If the appropriation falls, the machinery for its 
operation falls with it. 

Denver, Colorado, December 9, 1909. 
HON. ROADY KENEHAN, 

Auditor of State, 
Denver, Colorado. 

Dear Sir—This department has had under consideration your 
letter of November 3, 1909, inquiring as to your authority to 
issue warrants at this time under the acts of the Seventeenth 
General Assembly, comprising chapters 72 and 135 of the Session 
Laws of 1909. 

Under these acts, which are identical in terms, two appro-
priations are made to cover damages sustained by the Miners' 
Union Building Association and the Western Federation of 
Miners respectively in the Cripple Creek insurrection of 1904. 

In accordance with these acts the State Auditing Board has 
certified to you the amount of damages sustained and you are 
now requested by the organizations named to issue warrants 
against the appropriations. 

In considering these acts we will first assume that they 
do not differ in kind or priority from other relief acts passed 
by the general assembly. The general assembly has classified 
appropriations and accorded them priorities in the order of 
their classification (R. S. 1908, section 166). This statute has 
solved many difficulties in the recurring biennial problems that 
arise over the distribution of public revenues. Under it, as in-
dicated in our opinion to the Governor under date of April 2S, 
1909, the acts under consideration here can fall only into the 
fifth class. No funds, we understand, are now available to pay 
these warrants; nor is there any reasonable certainity of such 
funds being at hand during your term of office. 

By section 16 of Article X of the Colorado Constitution the 
appropriations and expenditures of any fiscal year are limited 
to the revenues actually available for such appropriations. 
Under this section the Supreme Court has, time and time again, 
held appropriations in excess of such limitation utterly void. 

In re Appropriations, 13 Colo., 316; 
Henderson vs. People, 17 Colo., 587; 
Parks vs. Soldiers' and Sailors' Home, 22 Colo., 86; 
Stewart vs. Nance, 28 Colo., 194; and others. 

The reasoning and effect of these decisions cannot be too 
heartily assented to, as they have preserved the credit of the 
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State through an almost unbroken series of legislative assem-
blies authorizing appropriations in excess of available revenues. 

As a corollary to these rulings, the Supreme Court declares 
that the Auditor should not issue warrants unless the appro-
priations supporting them are valid within the limitation. 
Inasmuch as the validity of such appropriations cannot be de-
termined until the funds are actually at hand, in the absence of 
proof that the funds are available, the courts have refused to 
enforce the issuance of a warrant. And although in some cases 
it may be proper to issue warrants against funds not presently 
in the state treasury, but the future possession of which is 
assured, the Auditor issues them at his peril. 

Henderson vs. People, supra; 
Goodykoontz vs. People, 20 Colo., 374; 
Parks vs. Soldiers' and Sailors' Home, 22 Colo., 86; 

and others. 
The courts of Colorado have never, by mandamus, forced an 

official to issue warrants when the funds to meet them were not 
actually in the treasury. 

The statutes regulating the procedure and business methods 
of the auditor's and State treasurer's offices adopt this same 
rule. While recognizing the necessity to issue warrants which 
anticipate revenue in some cases (as arise under the postpone-
ment of tax collections) they nowhere justify the issuance of 
warrants in excess of the revenue actually to be collected for 
the period due. They expressly prohibit the issuance of war-
rants except on a basis of valid appropriation (R. S. 1908, sec-
tions 6211 and 6237). In general, divisions IV, V, VI and VII, 
chapter 137, R. S. 1908. 

To the flotation of questionable or void warrants the most 
serious financial difficulties of American government can be 
traced. 

It is urged, however, that the acts under discussion can not 
be considered as other relief bills and subject to the limitation 
quoted above, for a series of reasons. First, it is said, the bills 
are, by their own text, to be construed as "an appropriation for an 
expenditure for suppressing insurrection and defending the 
state." 

Without discussing the grave constitutional questions precipi-
tated by this theory, assuming that the legislature can make an 
appropriation for a purpose such as this, granting that the legisla-
ture's own declaration will make the act what it purports to be 
(which by no means we admit and do not decide), we are brought 
to an interpretation of the last sentence in the constitutional text 
quoted above—section 16, article X . The entire section is as 
follows: 

"No appropriation shall be made, nor any expenditure author-
ized by the general assembly, whereby the expenditure of the 
State, during any fiscal year, shall exceed the total tax then pro-
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provided for by law and applicable for such appropriation or expend-
iture, unless the general assembly making such appropriation 
shall provide for levying a sufficient tax, not exceeding the rates 
allowed in section eleven of this article, to pay such appropriation 
or expenditure within such fiscal year. This provision shall not 
apply to appropriations or expenditures to suppress insurrection, 
defend the State, or assist in defending the United States in time 
of war." 

The Supreme Court has intimated that the exception com-
prised in the last phrase of this clause has the effect of permitting 
the legislature to exceed the usual four-mill tax limitation when 
the casualties mentioned in it occur. (In re State Board of Equal-
ization, 24 Colo., 445.) 

It may be said with great force that the legislature, although 
it may authorize the incurrence of expenses for these casualties 
beyond any available funds, can make an appropriation to meet 
these authorized expenditures only when the tax levy is increased 
so as to supply funds. In the statutes of 1909 no such tax levy is 
made. The act is an appropriation, and that only. 

Assuming again, however, that the exception contained in the 
last phrase allows appropriations and expenditures to any limit 
and beyond any actual tax levy, in case the State is itself imper-
iled, it will be seen that the facts in the case under consideration 
are wholly outside the reason and intent of the exception. 

Constitutional provisions are to be interpreted from a wider 
view point than is applied to the examination of statutes. The 
text intends, in time of crisis, to release the State from the usual 
restrictions. By the language itself of the acts of 1909 there is 
no crisis. The damage occurred in 1904. There is no threat at 
the State's existence in the period of this appropriation. There 
is not even an obligation in form outstanding since 1904. The act 
is, by its terms, not "to suppress an insurrection" under the pro-
visions of section 16, in the present tense, but to recompense for 
damages sustained in an insurrection long since suppressed. 

It is suggested, however, that even if the funds are not pres-
ently available, it was the intention of the legislature to command 
the immediate issuance of warrants. The second sections of the 
acts discussed contain the phraseology—"before the Auditor of 
State shall draw his warrant" the State Auditing Board shall 
audit the claims and that the "Auditor of State, as soon as he re-
ceives the certificate of said board, shall draw his warrant upon 
the State Treasurer." 

In our opinion, these provisions are intended, not to provide 
for the issuance of warrants, funds or no funds, but to withdraw 
from the Auditor the responsibility of passing upon the claim 
and throw that responsibility upon the auditing board. To con-
strue these phrases as commanding the delivery of a warrant, 
whether valid or invalid, is to give them a meaning contradictory 
to the previous practice of the State and the rulings of the Su-
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Supreme Court and to the unbroken trend of legislation in Colorado. 
(See Divisions of Revised Statutes of 1908, quoted above.) The 
act is in title and text an act making an appropriation for the pay-
ment of a claim, and that only. If the appropriation falls, the 
machinery for its operation falls with it. 

It is urged particularly that this is an appropriation which 
refers to no specific fund or fiscal year, but "to continue in force 
until said warrant shall have been fully paid." That some time in 
coming fiscal years, funds will surely be available and that the 
Auditor may anticipate revenues to arise after the end of his term. 

Assuming that an appropriation of this sort is valid; grant-
ing, further, that it may be construed to extend beyond the bien-
nial period and that an auditor may draw warrants upon a fund 
which will arise under the regime of another administration and 
in another constitutional period, nevertheless it is to be noticed 
that these appropriations will remain in the class in which they 
now stand, regardless of the passage of time. (Stewart vs. Nance, 
supra, p. 204.) Unless the Auditor can reasonably foresee the 
revenue to pay these amounts, no other conditions will justify the 
flotation of questionable warrants for the large sums involved 
here. 

Warrants are the medium through which a valid appropria-
tion is paid. They have no place in our revenue system except as 
such (Constitution, article V, section 33, and the statutory 
quotations made above.) Casual expenditures for which no ap-
propriations are made are to be met with certificates of indebted-
ness, not warrants, and to be subsequently liquidated by appropri-
ations drawn through warrants (R. S. 1908, sections 6239, 6188, 
6189). In the question under discussion we deal only with war-
rants. 

It is to be regretted that acts of the legislature, approved by 
the Governor and of the importance of these, should threaten to 
become ineffective and inoperative. 

The maintenance of our State credit and the intelligence and 
legal conduct of our revenue system is of more concern, however, 
than the effectiveness of any statute or the liquidation of any sin-
gle State obligation. 

Bearing in mind the injunctions of the court, that warrants 
should be drawn only when there is money in the treasury to pay 
them, or when the estimated revenues justify the Auditor in be-
lieving that there will be funds available during the biennial 
period to meet them, we are clearly of the opinion that warrants 
should not be drawn against the appropriations contained in chap-
ters 72 and 135, unless there is a reasonable certainty of funds be-
ing available to meet them during your term of office. If such is 
not the case, the warrants requested should not issue. 

Very truly yours, 
JOHN T. BARNETT. 

Attorney General. 
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Taxation. 
Y. M. C. A. property not taxed in this county. 

Denver, Colo., December 17, 1909. 
HON. ROADY KENEHAN, 

Auditor of State, 
Denver, Colorado. 

Dear Sir—I have the honor to acknowledge receipt of your 
letter of December 13th, enclosing a communication dated De-
cember 10th, from the Taxpayers' League of Port Collins, in 
which they inquire whether or not property belonging to the 
Y. M. C. A. in that town is subject to taxation. 

Article X, section 5, of the Constitution of Colorado pro-
vides : 

"Lots with buildings thereon, if said buildings are used solely 
and exclusively for religious worship, for schools or for strictly 
charitable purposes, * * * shall be exempt from taxation 
unless otherwise provided by general law." 

Section 5545, Revised Statutes, 1908, division 2, is as follows: 
"Buildings used exclusively for religious worship, for 

schools or for strictly charitable purposes, with the grounds 
whereon the same are situated," are exempt. 

There is no decision by our Supreme Court as to property 
owned and held by the Young Men's Christian Association, but 
there are decisions holding other properties exempt, and in my 
opinion the language used by the court is broad enough to include 
Y. M. C. A. property. In this county the property of the Young 
Men's Christian Association is not assessed. 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 

Salary of Coal Mine Inspector. 
Section 30, article V, of the Constitution provides that no law shall 

increase or diminish the salary or emoluments of a public officer after 
his election or appointment. 

Denver, Colo., March 4, 1910. 
HON. ROADY KENEHAN, 

Auditor of State, 
Denver, Colorado. 

Dear Sir—I have before me your request for an opinion as 
to the salary of the Inspector of Coal Mines in and for the State 
of Colorado, accompanied by the information that the present 
Inspector was appointed and confirmed on April 1, 1907. 
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Section 3191, volume I, Mills' Annotated Statutes of Colo-
rado, in relation to the salary of the Inspector of Coal Mines, pro-
vides as follows: 

"The Inspector of Coal Mines shall receive for his services 
an annual salary of two thousand dollars and ten cents per mile 
mileage for all distances traveled in the discharge of his official 
duties, to be paid monthly by the State Treasurer." 

The act of the General Assembly passed and approved April 
9, 1907, amended the original act, increasing the salary of this 
officer by the following provision: 

"The Inspector of Coal Mines shall receive for his services 
an annual salary of twenty-five hundred dollars and ten cents per 
mile for all distances traveled in the discharge of his official 
duties, to be paid by the State Treasurer." 

Section 30, article V, of the Constitution of Colorado, in part 
reads as follows: 

"Except as otherwise provided in this Constitution no law 
shall extend the term of any public officer, or increase or diminish 
his salary or emoluments after his election or appointment." 

In an opinion of Attorney General Miller, written on July 
27, 1905, and found on page 183 of the Report of the Attorney 
General, 1905-1906, the law and authorities relating to the ques-
tions involved in your communication were thoroughly and lucidly 
discussed and the conclusion announced that the Register of the 
State Board of Land Commissioners was a public officer and pre-
vented by said constitutional inhibition from enjoying the in-
creased salary provided by an act passed by the General Assembly 
of Colorado subsequent to his appointment and qualification. 

The Inspector of Coal Lands is likewise a public officer within 
the meaning of said provision of the Constitution, and, as the 
present incumbent of said office was appointed and confirmed 
and qualified prior to the passage of the act of 1907, the increase 
of salary such act provides can not, and does not, extend or apply 
to him. 

Precluded from the benefit of this act, he is entitled only to 
receive for his services an annual salary of $2,000.00, and ten cents 
per mile mileage for all distances traveled in the discharge of his 
official duties, such being the compensation provided by the law 
in force and operation at the time of his appointment and quali-
fication. 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES M. BRINSON, 

Deputy Attorney General. 
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Compensation of Assistant Superintendent of Hatchery. 
Compensation is payable only out of appropriation of ?900 for main-

tenance of eight different hatcheries. 

Denver, Colo., April 14, 1909. 
HON. THOMAS J. HOLLAND, 

State Game and Pish Commissioner, 
Denver, Colorado. 

Dear Sir—In reply to your inquiry as to whether or not the 
assistant to the superintendent at the several fish hatcheries is 
entitled to compensation as a matter of law, irrespective of the 
provisions of the general appropriation bill, I beg to state that 
I have carefully examined the law in connection therewith, and 
find that the only fund in the general appropriation bill, or other-
wise, that you can draw on for the payment of this employe is 
that provided for by that part of the bill pertaining to the office 
of Game and Pish Commissioner which appropriates the sum of 
$900.00 for the maintenance of the eight different hatcheries in 
the State. 

Very respectfully yours, 
JOHN T. BARNETT, 

Attorney General. 

How Game and Cash Fund may be expended. 

Denver, Colo., September 17, 1909. 
T. J. HOLLAND, ESQ., 

Game and Fish Commissioner, 
Capitol Building. 

Sir—I have the honor to acknowledge the receipt of your 
letter of recent date in which you ask how and in what manner 
the "Fish and Game Cash Fund," as created by the provisions 
of section 2728, R. S. Colo., as amended L. 1909, pages 383 and 
384, section 1, may be lawfully expended. 

Before the said amendment said fund could only be used as 
provided in section 2731, R. S. Colo., but the same being wholly 
in conflict with said amendment, it is necessarily wholly repealed 
by the provisions of the repealing clause in the act of 1909, L. 
1909, page 393, section 6. 

I say that section 2728, as amended, wholly repeals said sec-
tion 2731, because it provides that all moneys received under the 
provisions of the entire act shall be used as in said amendment 
provided, thus entirely superseding any prior legislative direction 
as to the use of said fund. 

Said amended section 2728 provides that said fund may be 
used by the Commissioner for two purposes: 
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1. For the employment of additional game wardens as in 
said section provided. 

2. For the propagation and protection of fish and game as 
provided in section 2749 of the act. 

The provision regarding additional game wardens in said 
section (for whom no appropriation is made in the general appropriation 
propriation bill) is as follows: 

"* * * If deemed necessary * * * the Commissioner 
may * * * appoint deputy game wardens for limited time 
and not exceeding twenty in number at any one time, at a com-
pensation not exceeding the rate of $100 per month, each, while 
actually engaged in duty, which shall be in full for services and 
ordinary expenses." 

Said fund, as stated, may be used for the propagation and 
protection of game and fish as in section 2749 provided, and the 
relevant provisions thereof are as follows: 

1. The Commissioner may take, or authorize the taking, 
from the waters of the state, fish and spawn for the purpose of 
propagation or stocking other waters of the State. 

2. The Commissioner may exchange fish and spawn taken 
from the waters of the State with the fish commissioners of other 
states. 

3. The Commissioner may purchase fish, fry and eggs for 
stocking waters of the State. 

4. The Commissioner, when he takes rainbow trout spawn 
from the streams of the State, for propagation, the same shall be 
hatched and fed and nursed at the hatcheries for at least three 
months and not less than one-half thereof returned to the waters 
of the State from which the spawn was taken. 

5. The Commissioner may purchase fish, fish fry, fish eggs, 
game quadrupeds and game birds of any kind, by him deemed 
suitable for propagation in the State, and shall distribute the 
same in the manner deemed by him most efficient to promote such 
propagation. 

6. The Commissioner may lease licensed lakes and take the 
spawn for supplying the State hatcheries. 

7. The Commissioner may take game running at large for 
the purpose of propagation in other parts of the State. 

The law directing and authorizing the Commissioner to do 
these specific things, he has the implied power to do them right, 
and in a manner to most effectually carry out the intent and pur-
pose of the law. 

The propagation of game and fish of necessity requires not 
only the purchase and taking, but also care, distribution and pro-
tection. What use would it be to the State to take or purchase 
the required game and fish if they were not also cared for, dis-
tributed and protected effectively? The doing of all these things 
requires the doing of a vast amount of work, executive, profes-
sional, clerical and manual, as well as cost of communication, 
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litigation and transportation. All expenses and expenditures 
actually and necessarily incurred in doing all things directed and 
authorized as aforesaid, and the making of the same effectual, are 
proper and legal charges upon the said fund, but it can lawfully 
be used only when so provided by the provisions of said act. 

Yours truly, 
JOHN T. BARNETT, 

Attorney General. 

Taxidermists—rebate of license. 
Those paying $25 license are not entitled to rebate under law of 1909, 

which reduces license to ?5. 

Denver, Colo., October 4, 1909. 
HON. THOMAS J. HOLLAND, 

State Game and Fish Commissioner, 
Capitol Building. 

Sir—I have the honor to acknowledge receipt of your letter 
of recent date, in which you state that the license for taxidermists 
was $25.00 until the act of 1909 was passed, which reduced it to 
$5.00, and ask whether those paying the $25.00 license fee are en-
titled to a rebate for the present year. 

In reply thereto, I beg to state that in my opinion they are 
not entitled to a rebate of any sort. 

Brooks vs. State, 5S S. W., 1032. 
21 Am. & Eng. Enc. Law, 809. 

Yours respectfully, 
JOHN T. BARNETT, 

Attorney General. 

No authority for license for sale of fish from natural lake on public 
domain. 

Denver, Colorado., August 24, 1910, 
HON. T. J. HOLLAND, 

State Game and Fish Commissioner, 
Denver, Colorado. 

Dear Sir—In reply to your inquiry as to your authority to 
issue a license for the sale of fish to a person holding a lease on 
a natural lake upon the public domain, I have to advise you that 
I find no authority for issuing such license. 

Section 2764 of the Revised Statutes, 1908, specifies to what 
lakes the provisions as to license shall apply. That is to say, 
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licenses may be issued for the propagation of fish in a "lake in 
whole or in part on land held by private ownership" and in a lake 
"the water of which or the right to the use of such water, in 
whole or in part, has been and may hereafter be acquired under 
the laws of this State or the United States for irrigation pur-
poses." 

This being the only provision of the law as to such lakes, there 
is no statutory authority for the issue of the license for which 
said application is made. 

Yours very truly, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 

Responsibility for money left in fund over fiscal year by predecessor. 
If officer was not notified that any part of the fund turned over to 

him was carried over from previous fiscal year, and has expended such 
fund according to law, he cannot be required to make good the deficiency 
of his predecessor. 

Denver, Colorado, October 24, 1910. 
HON. T. J. HOLLAND, 

State Game and Fish Commissioner, 
Denver, Colorado. 

Dear Sir—Your inquiry of some days since, as to your duty 
in the matter of making good the Game and Cash Fund to the 
extent of $4,066.06—that being the amount of the fund when 
you took office and which you are now advised by the Public 
Examiner should be made good by you and turned in to the 
General Fund,—is received. 

Under your statement,—that you found in the fund the 
sum named and that you were not at that time advised that any 
part of it had been brought over from the preceding fiscal 
year, and that you used the fund in strict compliance with the 
statute,—I do not see how you can be called upon to make good 
any supposed deficiency therein. 

If, as a matter of fact, there was money in the Game Fund 
at the close of the preceding fiscal year which should have 
been turned in to the General Fund, but which the former Treas-
urer carried on his books as a Game and Fish Fund and which 
was turned over to you by your predecessor, so far as it was 
under his control, you are in nowise responsible for their failure 
of duty in that respect. 

Taking the fund as it was, and having expended it according 
to law, I do not see how you are liable for any antecedent 
mistakes or derelictions. If you have administered the fund 
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during your term of office in accordance with law, you have 
discharged your full duty in the premises, and cannot be called 
upon to make good the mistakes of others. 

Yours truly, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 

Section 878, R. S. 1908, prohibits any amendment in articles of in-
corporation which shall change the object or purpose for which the cor-
poration was originally formed. 

Section 344, R. S., prohibits the use of the word "trust" as part of 
the name of any institution unless organized and qualified under statutes 
providing for organization of trust companies. 

Denver, Colorado, October 27, 1910. 
HON. E. W . PFEIFFER, 

State Bank Commissioner, 
Denver, Colorado. 

Dear Sir—Replying to yours of this date, concerning the 
amendment to the articles of incorporation of the Larimer 
County Bank of Loveland, I have to advise you that the amend-
ment, so far as it purports to change the object or the purpose 
for which the corporation was originally formed, is void. 

Section 878 of the Revised Statutes (page 92 of the Laws of 
'91) in terms prohibits any amendment which shall so change 
articles of incorporation as to work a change in the object or 
purpose for which the corporation was originally formed. 

The corporation being thus prevented from including in 
its objects the operations of a trust company, cannot use the 
word "trust" in its title, since section 344, R. S. 1908, prohibits 
the use of the word "trust" as part of the name of any institu-
tion, unless organized and qualified under the statutes providing 
for the organization of trust companies. 

This, I think, answers all your questions. 
Yours truly, 

JOHN T. BARNETT, 
Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 
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In re members of unincorporated banks borrowing from same. 
Bank Commissioner not authorized to prohibit such borrowing. 

Denver, Colorado, Aug. 13, 1909. 
HON. E. W. PFEIFFER, 

State Bank Commissioner, 
Capitol Building. 

Dear Sir—In reply to your inquiry as to your authority to 
prohibit members of an unincorporated banking concern from 
borrowing from such bank, I have to say that I submitted this 
question to the Attorney General and the Deputy Attorney 
General, and we are agreed that in the absence of any statutory 
authority to prohibit such borrowing, you cannot lawfully pre-
vent it. The statute nowhere contains any provisions authorizing 
you to interfere in such case, and your power in the premises 
could be derived only from the statute under which you pro-
posed to act, which authorizes you to take action in case of the 
impairment of the capital of such bank. 

We are all of the opinion that while, as a matter of public 
policy, the rule which you desired to put into force would be 
wise, yet inasmuch as the legislature has not seen fit to adopt it 
and make it effective by statute the rule cannot be enforced. 
We do not think that borrowing by a person from a bank in 
which he is interested as a partner, of itself, impairs the cap-
ital of the bank. It is in such case, as in all others, a question 
of the sufficiency of the security. A loan made upon good se-
curity impairs the capital of the bank no more if made to a 
partner than if made to a party not interested in the bank. 

Very respectfully, 
JAMES H. TELLER, 

Assistant Attorney General. 

State banks incorporated under the laws of Colorado must amend 
their articles of incorporation for the purpose of increasing capital stock 
the same as other corporations. 

Statute with regard to amendment of articles requires notice of stock-
holders' meetings. 

Unless the articles of incorporation prescribe the number of directors 
no amendment is necessary to increase the number. 

Denver, Colo., February 26, 1909. 
MR. E. W. PFEIFFER, 

Bank Commissioner, 
Denver, Colorado. 

Dear Sir—In reply to a letter of February 20th from your of-
fice enclosing certain inquiries made by the Fowler State Bank, 
T have to say the following: 

ATTORNEY GENERAL OF COLORADO 147 

There is no room for question but that state banks incorpor-
ated under the laws of Colorado must amend their articles 
of incorporation for the purpose of increasing the capital stock, 
in exactly the same method that other Colorado corporations are 
required to act. 

All Colorado corporation law is based on chapter 19 of the 
General Laws of 1877. This statute defines the requirements of 
the articles of incorporation for corporations in general, and then 
proceeds to make special requirements in cases of specific classes 
of corporations. It prescribes just one method of amendment of 
articles of incorporation. That amendment, modified by the stat-
utes of 1885, 1891 and 1907, is now contained in sections S78 
to 886 of the Revised Statutes of 1908. This chapter, while it does 
not require publication, requires notice of stockholders' meetings. 

The form which you sent to the Fowler State Bank and which 
I understand was furnished to you by the secretary of state, is 
not brought down to date. 

For further reference in regard to the matter of amending the 
incorporation articles of banks, I refer you to the above amended 
sections and Revised Statutes of 1908. 

In regard to the second point raised, namely, the necessity 
for an amendment of a bank's incorporation papers to afford 
an increase in the board of directors, I have to say that unless 
the articles of this particular bank, as filed, define the number of 
directors, such an amendment does not seem necessary. The stat-
ute prescribing the particular things necessary to be contained in 
a bank's incorporation papers does not include the number of 
directors; hence, unless this number actually was included, no 
amendment is necessary. 

This information is given for your own purposes, as the in-
quiries of the bank as addressed to you should properly be ad-
dressed to their own attorney. 

Yours very truly, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES GRAFTON ROGERS, 

Ass't Atty. General. 

The certified copies of decrees of courts relating to the distribution 
of water in irrigation districts must be kept in the office of the division 
engineer, and a copy of such certified copy sent to the State Engineer. 

Denver, Colo., April 23, 1909. 
HON. CHARLES W. COMSTOCK, 

State Engineer, 
State Capitol. 

Sir—In accordance with your request, I have reviewed the 
correspondence submitted to this department, and have examined 
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the law in relation to the matter under consideration; and find 
that, under section 3349, an act passed in 18S7, division engineers 
were required to "then cause to be prepared a book, to be entitled, 
'The Register of Priorities of Appropriations of Water Rights for 
Water District No. . . . , State of Colorado,' within which he shall 
enter and preserve such certified copies of decrees." 

This referred to the official preservation of certified copies of 
certain decrees of courts relating to the distribution of water, and 
by its terms required them to be kept in the office of what is now 
the division engineers, and no provision was made by the terms of 
said act, for a record in the office of the State Engineer. 

The general assembly of 1903 passed an act,—section 11 of 
which is as follows: 

"Whereupon such engineer shall make a tabulated statement 
of such decrees, in a book prepared for that purpose, and shall for-
ward a copy thereof to the State Engineer, and keep and preserve 
in his office the certified copy." 

Section 3346, Rev. Stat., 1908. 
This last act imposed the additional duty upon the division 

engineer to make a copy of all official certified decrees and trans-
mit the same to the State Engineer, keeping the original certified 
copies received from the several clerks of courts in his (the divis-
ion engineer's) local office. 

It seems, upon examination of the law, that the original cer-
tified copies of decrees were never kept in the State Engineer's of-
fice, and, while it may be deemed advisable that they should be 
kept in the one office, the statute is mandatory, and all such certified 
fied copies in your office should be returned to the proper division 
engineers, upon request. 

Respectfully, 
JOHN T. BARNETT, 

Attorney General. 

Internal Improvement Fund. 
No limitation. 
Appropriation for internal improvements may be paid for out of 

the fund. 

Denver, Colo., August 25, 1909. 
HON. CHARLES W. COMSTOCK, 

State Engineer, 
Capitol Building, City. 

Dear Sir—In reply to your inquiry in regard to limitation 
upon the use of the Internal Improvement Fund, I beg to say that 
there are no limitations on it except such as are contained in the 
terms themselves. The Enabling Act, which creates this fund, 
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provides that it shall be paid to the State "for the purpose of mak-
ing such internal improvements within said State as the legisla-
ture thereof may direct." 

Our Supreme Court has held that canals and reservoirs for 
irrigation, and the changing of the channels of streams, are mat-
ters of internal improvement within the meaning of the law. A 
well, provided for by the appropriation to which you refer, to 
be bored for irrigation purposes, would seem to come within 
the decision of the Supreme Court as an internal improvement. 

I find no other limitation upon the expenditure and am of the 
opinion that the money may lawfully be expended in the deepen-
ing of the old well upon lands belonging to the State within the 
district specified in the act. 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 

Members of boards of construction are not entitled to compensation 
unless specifically provided by statute. 

Denver, Colo., September 18, 1909. 
HON. CHARLES W. COMSTOCK, 

State Engineer, 
Denver, Colorado. 

Dear Sir—I have the honor to respond to your request for an 
opinion as to whether or not members of boards of construction 
are entitled to compensation. 

I desire to state that in my opinion members of boards of con-
struction for the construction of roads and bridges are not en-
titled to compensation out of the particular appropriation desig-
nating such board, unless it is specifically so provided in the bill. 

Where the State Engineer is a member of that board, other 
provisions of the statutes must be looked to for his compensation. 
And, likewise, chairmen of boards of county commissioners who 
are members of such boards, unless in such bill provided other-
wise, must look to other provisions of the law for any compen-
sation for their services as members of such boards. 

Respectfully, 
JOHN T. BARNETT, 

Attorney General. 
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Salaries. 
General Appropriation Act cannot change salaries fixed by statute. 

January 15, 1910. 
HON. CHARLES W. COMSTOCK, 

State Engineer, 
Capitol Building. 

Dear Sir—In your letter of the 12th inst. you state that 
the State Auditor contends that your Deputies' salaries are 
fixed by the long appropriation act at $150.00 per month each, 
and that he refuses to recognize the provisions of section 3328, 
R. S. '08, which provides that the pay of said deputies shall not 
exceed the sum of $6.00 per day for each and every day em-
ployed, together with actual expenses. 

This presents the question whether or not the general ap-
propriation act may change a salary or per diem fixed by a 
special statute. 

This office, following the opinions of prior incumbent, has 
held that in case a conflict exists between a special statute 
fixing a salary and the provisions of the general appropriation 
act, the former prevails. 

By the section of the General Statutes quoted it is provided 
that the pay of deputies shall not exceed $6.00 per day, and the 
total expenditure for both per diem and expenses is limited to 
$4500.00 per year. Section 3327 gives to the State Engineer 
power to appoint one or more deputies, as he may think proper, 
and makes him responsible upon his bond for their actions. 
Reading these two sections together, it appears that the power 
to fix the per diem, not exceeding $6.00 per day, is given to your 
office, with a further limitation upon the total amount to be 
expended for per diem and expenses. 

Applying to this case the rule laid down as first stated, it 
is evident that the long appropriation act of 1909, which provides 
definitely for two deputies and limits the expenditures in 1909 to 
$3800.00, and fixing the per diem for 1910 at $3600.00, is an at-
tempted repeal of the general statute and therefore ineffective. 

The Auditor should draw his warrants for the sum for which 
you make vouchers within the terms of the general statute. 

Yours truly, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 
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Hail insurance. 
Under the rule of comity which, in the absence of positive direction 

to the contrary, obtains throughout the states, a foreign mutual hail in-
surance company may be allowed to operate in Colorado. 

Denver, Colo., March 8, 1909. 
HON. W. L. CLAYTON, 

Commissioner of Insurance, 
Denver, Colorado. 

Dear Sir—I have carefully considered your inquiry in rela-
tion to the rights of a foreign mutual hail insurance company 
seeking to do business in Colorado, and, as a result, I beg to an-
nounce the following conclusions: 

First—There is, in my opinion, no prohibition, express or 
implied, in the statutes of Colorado against such companies trans-
acting business within this State. On the contrary, section 30 
of the Revised Statutes of Colorado, 1908, expressly authorizes 
the formation of companies that provide insurance against loss 
or damage by tornadoes and hail; and in view of such provision, 
it is obviously the policy of the State to promote rather than 
preclude the organization of companies for the transaction of 
business of this character. 

Therefore, under the general rule of comity which, in the 
absence of positive direction to the contrary, obtains throughout 
the states and territories of the United States, a foreign mutual 
hail insurance company may be allowed to operate in the State 
of Colorado. 

Second—Section 11 of the Revised Statutes of Colorado, 1908, 
in prescribing the duties of Commissioner of Insurance, among 
other things, requires him to issue certificates of authority to 
transact insurance business in Colorado to any insurance com-
panies which have fully complied with the laws of the State, and, 
under this statutory authorization, in my opinion you are vested 
with the power and subjected to the duty of granting or issuing 
to a corporation of the character designated a license or certificate 
of authority to do business in this State whenever it shall appear 
to your satisfaction that such company has fully complied with 
all the laws of the State of Colorado. 

Respectfully yours, 
JOHN T. BARNETT, 

Attorney General 
By JAMES M. BRINSON, 

Deputy Attorney General. 
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Denver, Colo., April 4, 1910. 
HON. W. L. CLAYTON, 

Commissioner of Insurance, 
Capitol Building. 

Dear Sir—Your communication of February 4, 1910, in rela-
tion to the right of a domestic insurance company to invest its 
funds in district irrigation bonds issued in this State, was duly 
received. I am of the opinion that an insurance company may 
legitimately invest in bonds of this character without violation 
of the laws of Colorado. 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES M. BRINSON, 

Deputy Attorney General. 

Right of insurance company to sell stock without consent of Insur-
ance Commissioner. 

Denver, Colo., September 2, 1910. 
HON. W. L. CLAYTON, 

Commissioner of Insurance of Colorado, 
Capitol Building. 

Dear Sir—I have before me your communication of August 
22, 1910, in respect to the right of The German American Life 
Insurance Company to receive subscriptions for its capital stock, 
in the absence of a commission from you authorizing its present 
board of directors so to do. 

Section 30 of the act of 1907, in relation to the insurance laws 
of Colorado, provides that the Commissioner of Insurance, after 
articles of incorporation of insurance companies have been ap-
proved and certified to him by the Attorney General, shall com-
mission the persons named in the certificate of incorporation, or 
a majority of them, to open books for the subscription of stock in 
the company. You will observe that the original commission is 
the only one you are authorized to issue, and in no event are you 
empowered to commission any persons other than those named 
in the certificate of incorporation. It was, therefore, necessary, 
as you were then advised, to refuse the request of The German 
American Insurance Company for the issuance of a new com-
mission to its present board of directors, a majority of whom 
were not named in the original certificate of incorporation. 

As I understand the facts, the present board, with the excep-
tion of three of its members, is a different one from that named 
in the certificate of incorporation, or in the commission issued by 
you. The question now is, Can this new, or present, board, a 
majority of whose members are unauthorized by a commission 
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from you, continue the sale of the capital stock of the company? 
I am clearly of the opinion that such board is so authorized. This 
is the only logical construction of the provision of section 30 
to which I have hereinbefore referred. If you possess no authority 
to issue a new certificate to the present board, and if, without it, 
such board can not lawfully receive subscriptions for the said 
capital stock, the company would suffer a hardship which it is 
unreasonable to presume the General Assembly could ever have 
intended. There is no provision for the amendment of the cer-
tificate of incorporation in respect to the membership of the board 
of directors, nor can a new company be incorporated with the 
same name until the existing one is lawfully dissolved. There-
fore, any other construction of the law than such as is herein 
announced would necessitate, on behalf of the people concerned, 
the formation of an entirely new company, with a new and dif-
ferent name. It is evident that very serious embarrassment and 
loss would be produced by such a condition. The fact that you 
are required to issue the commission above mentioned to the per-
sons named in the articles of incorporation shows that it was 
not the intention of the Legislature that any discretion should be 
lodged in the Commissioner as to the persons authorized to sell 
the capital stock of a company. 

Respectfully, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES M. BRINSON, 

Deputy Attorney General. 

Appropriations. 
For expense of Extra Session. 

Denver, Colo., August 26, 1910. 
TO THE HONORABLE, 

THE SENATE OF THE STATE OF COLORADO. 
Gentlemen—In response to your inquiry as to your power un-

der the constitution to enact into law House Bill No. 15, providing 
for an appropriation of twenty thousand dollars out of and from 
the Supreme Court Library Fund and ten thousand dollars out 
of the State Canal No. 1 Fund, I have to say: 

That I find in the call of the Special Session, in the 7th para-
graph thereof, the following: 

"To enact a law or laws authorizing the transfer of funds not 
needed in any branch, department, bureau or institution of the 
State, to the General Fund, and to make an appropriation to de-
fray the expenses of this Special Session." 
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There can be no question that the General Assembly has the 
power, under this section of the call, to transfer these amounts 
from their respective funds to the General Fund, and thereafter 
make an appropriation from the General Fund of the combined 
amounts to defray the expenses of this Special Session. 

By and under the terms of the bill under consideration it is 
proposed to appropriate these funds directly for the purpose of 
defraying the expenses of the session. As the assembly has the 
undoubted right to divert and appropriate these sums indirectly 
in the manner specificially set forth in the call, I can conceive of 
no reason why the legislature can not do directly that which it 
can do indirectly, and therefore give it as my opinion that the bill 
under consideration is not in conflict with any provision of the 
Constitution, and may legally be passed. 

In support hereof, I refer you to the following authorities, 
which bear, more or less, upon the proposition: 

In re Governor's Proclamation, 19 Colo., 333. 
People ex rel. vs. Johnson, 23 Colo., 150. 
Parsons vs. The People, 32 Colo., 221. 
Baker vs. Kaiser, 126 Fed., 317. 

Respectfully submitted, 
JOHN T. BARNETT, 

Attorney General. 

The Board is authorized only to license practitioners of veterinary 
medicine and surgery. 

No person is entitled to a license to practice anything but veterinary 
medicine and surgery. 

Non-graduate not entitled to license unless he has pursued the prac-
tice of veterinary medicine and surgery for a period of five consecutive 
years prior to passage of this act. 

Denver, Colo., November 1, 1909. 
DR. W. W. YARD, 

Sec'y State Veterinary Examining Board, 
Denver, Colo. 

Dear Sir—In reply to your inquiry of October 30th, and also 
in answer to your verbal inquiry of this date, concerning the con-
struction of the law relating to the practice of veterinary medicine 
and surgery in the State of Colorado, approved April 4, 1909, I 
beg to state that under the terms of the act your board is author-
ized only to license practitioners for the practice of veterinary 
medicine and surgery in this State; that no person is entitled to a 
license to practice anything but veterinary medicine and surgery; 
nor is a non-graduate, under section 5 of said act, entitled to such 
license unless the applicant has pursued for a period of five con-
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consecutive years, prior to the passage of the act, the practice of vet-
erinary medicine and surgery continuously as a vocation. 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 

It is not the duty of the Board to concern itself with prosecutions 
for violation of statute. 

Denver, Colo., April 29, 1910. 
MR. WILLIAM W. YARD, 

Capitol Building, 
Denver, Colorado. 

Sir—I have the honor to acknowledge receipt of your letter 
of recent date concerning the duty of the Secretary of the State 
Veterinary Board to prosecute violations of the law requiring 
veterinary surgeons to be licensed. 

In reply thereto I beg to state that it is not the duty of said 
Board to concern itself in any way with prosecutions for viola-
tions of said law. It is the duty of said Board only to do the 
things specifically required by said statute. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 

State Parole Officer. 
Is not an officer or employe in a state institution and does not come 

within the classified service provisions of the Civil Service A c t 

Denver, Colo., April 13, 1910. 
MR. HERBERT W. CORNELL. 

Secretary Civil Service Commission, 
Denver, Colorado. 

Dear Sir—The question presented in your letter of March 
22d last has been under consideration for some time, and Mr. 
Brock has presented his views on the subject. 

The bill providing for the employment of the parole officer 
was introduced some time after the introduction of the bill in 
relation to civil service under which the present Commission was 
appointed. The first mentioned bill, however, became a law, by 
the attaching of an emergency clause, prior to the taking effect 
of the civil service act. 

The Legislature, therefore, in considering and passing the 
parole officer bill is presumed to have had in mind the fact that 
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the civil service hill had already been enacted and would in due 
time go into effect as a law. Yet, an emergency clause was at-
tached to the later adopted bill without making the officer pro-
vided for in the act subject to the civil service law. 

It should be observed that according to the title of the act 
the officer is a State parole officer, and not an officer or employe 
in a State institution. His appointment is to be made by the 
concurrent action of the wardens of two institutions, subject 
to confirmation by the Commissioners of said institutions. It is 
impossible, therefore, to conclude that he is an officer or employe 
of either of the institutions. 

This view is confirmed by the further consideration that the 
duties of said officer are wholly outside either of said institu-
tions. From the very fact that he is employed in the supervision 
of paroled prisoners, this result follows. 

I am, therefore, of the opinion that the state parole officer 
is not within the classified service provided for by the civil service 
act. 

Yours truly, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 

Under the law in force at the time of the Inspector's appointment 
(previous to the Act of April 13, 1907) he is entitled to salary, mileage 
and actual expenses actually paid. 

Denver, Colo., March 9, 1910. 
HON. ROADY KENEHAN, 

Auditor of State, 
Denver, Colorado. 

Dear Sir—I have before me your communications of March 
7th and 8th, relative to the expense's of the Inspector of Coal 
Mines in the performance of his official duties. 

My attention is called to the fact that the act of the General 
Assembly, approved April 9, 1907, provides that the Inspector of 
Coal Mines shall recive for his services an annual salary of $2,500, 
and ten cents per mile for all distances traveled in the discharge 
of his official duties; and that the act approved April 13, 1907, 
provides that the Inspector shall be allowed the actual and neces-
sary traveling expenses actually paid out by him or his deputies 
in the active discharge of his duties. 

You desire to know under which of these acts or provisions 
thereof the nature and extent of the expenses incurred by the 
Inspector of Coal Mines are to be determined. 

ATTORNEY GENERAL OF COLORADO 147 

You further inquire whether the fact that said Inspector 
enjoys the privilege of free transportation can or does affect his 
right to mileage allowed him by law. 

In the first place, I desire to say that I have heretofore given 
an opinion to the effect that the present Inspector of Coal Mines 
derives his salary under and by virtue of the law in force at the 
time of his appointment. As the act of 1907 was adopted subse-
quent to such appointment and, in so far as it increases the salary 
and emoluments of said officer, is inapplicable to the present in-
cumbent, no construction of that act in relation to the other acts 
is either necessary or expedient. 

The law by which his salary and emoluments are governed 
reads as follows: 

"The Inspector of Coal Mines shall receive for his services an 
annual salary of two thousand dollars and ten cents per mile for 
all distances traveled in the discharge of his official duties." 

He is, therefore, as much entitled to the ten cents per mile 
mileage allowed him by section 3194, Mills' Annotated Statutes, 
volume II, for each and every mile actually traveled by him in 
the discharge of his official duties as he is to the payment of the 
annual salary of $2,000 therein provided. 

The method of his locomotion, the cost and expense of his 
transportation, the conveniences he employs, or the luxuries he 
enjoys, are all matters to be determined by him so far as this 
particular mileage is concerned, and the State has nothing what-
ever to do with the question of whether his transportation was 
or is free or otherwise. 

Whether, in addition to such ten cents per mile for each and 
every mile actually traveled by him in the discharge of his official 
duties, he is also entitled to be reimbursed the actual and neces-
sary expenses paid by him in the active performance of his of-
ficial duties, presents a question which it is unnecessary to de-
termine, as I am advised by you that no such claim has been ad-
vanced by the Inspector; and should he at some future time under-
take to collect both the mileage and such expenses, it will then 
be soon enough to consider that question. 

In conclusion, it is proper to observe that in all cases or 
instances to which the act of the General Assembly approved 
April 13, 1907, is applicable, or that portion thereof which reads 
as follows: "such Inspector shall be allowed all actual and neces-
sary traveling expenses actually paid out by him or his deputies 
in the active discharge of their duties," no allowance should be 
made by you for railroad fare or other traveling expenses unless 
it affirmatively appears that money has been actually expended 
therefor. 

Very truly yours, 
JOHN T. BARNETT. 

Attorney General. 
By JAMES M. BRINSON, 

Deputy Attorney General. 
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In re maps 

Denver, Colo., April 5, 1910. 
HON. JOHN D. JONES, 

State Inspector of Coal Mines, 
Capitol Building. 

Sir—I have the honor to acknowledge receipt of your letter 
of November 26, 1909, concerning the coal mine maps filed in 
your office under the provisions of section 638, R. S., 1908. 

You state that your department has heretofore made certified 
copies of such maps, but a short time ago discontinued such 
practice, and in this respect you have acted in accordance with 
the law, as you are not thereby required to make certified copies 
of such maps. The said statute also provides that copies of the 
same map shall be filed with the clerk and recorder of the county 
in which the mine is located. Such map is there a public record, 
open for the inspection of the public. The records of your office, 
however, are quasi public and you may lawfully make reasonable 
regulations for the inspection thereof by the public. They are 
required to be filed in your office more for the purpose of assisting 
you in performing your duties than otherwise. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES M. BRINSON, 

Deputy Attorney General. 

Duty of coal mine owners to dampen dust in mine. 

November 9, 1910. 
ME. JAMES DALRYMPLE, 

Deputy State Coal Mine Inspector, 
3892 Xavier Street, 

Denver, Colorado. 
Dear Sir—We have your letter of the 8th inst., asking for a 

construction upon part of section 653, R. S. '08, you desiring to 
know whether or not the dampening of fine coal dust, provided for 
by said section, includes accumulations other than those on the 
haulage road proper. 

The provision to which you refer is as follows: 
"That in all coal mines known to generate explosive gas, the 

owner or agent shall provide and adopt a system by which water 
under pressure or otherwise shall be sprinkled, and make damp 
all accumulations of fine coal dust from time to time that may ac-
cumulate on any haulage road, rooms, stopes or any other work-
ing places." 
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It is clear that the purpose of this provision is to insure the 
dampening of all coal dust accumulations in the mines of the 
character named which might become dangerous if left dry. It is 
evident, therefore, that the purpose of the statute would not be 
fully met by the dampening of coal dust on the roadway proper. 
The accumulations upon the walls of the haulage way, or any re-
cesses above it, require dampening as much as those on the floor 
of the roadway. 

My answer to your question, therefore, is that the statute 
should be interpreted as it reads, so that all accumulations should 
be dampened. 

Yours truly, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 

Duties of State Board Stock Inspection in respect to neglected stock 
on range. 

January 20, 1910. 
HON. E. McCRILLIS, 

Sec'ty, State Board of Stock Inspection Commissioners, 
Capitol Building. 

Dear Sir—I have before me your inquiry as to the powers and 
duties of the State Board of Stock Inspection Commissioners in 
respect to abandoned and neglected stock on the range. 

The act of 1909 confers upon the above board the sole and ex-
clusive control of such stock, but it contains no provision for the 
expense which compliance with its terms would necessarily entail, 
except in so far as it may be found in the last clause of section 1 
of said act. This clause is as follows: 

"And the expense of such care and provision shall be a charge 
against the owner of such stock, animal or animals, to be collectible 
lectible from such owner by said State Board of Stock Inspection 
Commissioners in an action therefor in any court of competent 
jurisdiction." 

The authorization of such expense as a charge against the 
owner or owners confers no lien upon the stock affected thereby. 
It is clear, therefore, that any expenditure by the board for or on 
account of the care of abandoned or neglected cattle can be recovered 
ered only in a personal action at law against the owner or owners 
of such stock. 

I cannot concur, however, in the opinion expressed by yon in 
your communication to the effect that the procedure outlined in 
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the act of 1909 renders your board powerless to perform the duties 
imposed thereby. 

The act of 1903 provides for the creation of a fund out of 
which, so far as sufficient or adequate, the expenses incurred un-
der the act of 1909 may be defrayed in the first instances; pro-
vided the board so determines, acting under the authority con-
veyed by section 6419 of the Revised Statutes of 1908. This sec-
tion reads as follows: 

"Any and all moneys now in the estray fund, derived from 
the sale of estray animals by the state board of stock inspection 
commissioners, or any inspector acting under the authority of 
said board, which has been in the possession of said board of 
stock inspection commissioners for six (6) years or longer from the 
date of sale of such estray animal or animals, and for which no 
valid claim has been made, shall be turned into the brand inspec-
tion fund of said board, and all claims for moneys from the estray 
fund made by the owners of cattle sold as estrays by said board, 
after the passage of this act, shall be made within three (3) years 
from the date of sale of the same, or the same shall be forever 
barred and no moneys shall be paid upon claims made after three 
(3) years from the date of such sale. The funds so transferred 
from the estray fund may be used by the said board, under proper 
vouchers, for the prosecution of persons charged with larceny of 
live stock and for other and general expenses of the board." 

The act of 1909 imposes on the board the duty of caring for 
abandoned or neglected stock as defined by its terms, and while I 
am unadvised as to the contents, condition or extent of the fund 
mentioned in the section above quoted, I am clearly of the opinion 
that should the board devote to such purpose moneys derived from 
the sale of estrays and after the lapse of six years transferred to 
the so-called brand inspection fund, such expenditure would be 
properly considered "other and general expense" of the board 
within the meaning of said act. 

The application of such money to the performance of such 
duties does not of course relieve the board of the obligation to 
proceed against the owner or owners of neglected and abandoned 
stock and recover of and from them any and all expenses contracted 
tracted for the care and provision thereof. 

Yours truly, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES M. BRINSON, 

Deputy Attorney General. 
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Stock Inspection Board. 
Construction of law of 1907. 

Denver, Colo., March 8, 1910. 
HON. E. McCRILLIS, 

Sec'y State Board Stock Inspection Commissioners, 
State Capitol. 

Dear Sir—I have before me your inquiry relative to the valid-
ity of that portion of the act of 1907 relating to stock, which pur-
ports to be an amendment of section 12 of the act of 1903. 

Your communication conveys the assurance that the title of 
the act of 1907 contains the following provisions: "To provide 
for the sanitary inspection of live stock, and for quarantine 
against infectious diseases in live stock; to provide penalties for 
the violation of the provisions of this act," etc. 

Examination of the act in question, both as it appears in the 
Session Laws of 1907 and in the enrolled bill—being House Bill 
No. 295 of the session of 1907—discloses the fact that the phrase 
above quoted is no part of the title of the act of 1907, but, on the 
contrary, is part of the title of the act of 1903, and is so described 
in the title of the act of 1907. 

In addition thereto, it will be observed that the provisions of 
section 12, as amended in the act of 1907, are neither germane 
nor related in anywise to the subject-matter of sections 18 and 
19. which sections the act, by its title, was intended to amend. 

I am clearly of the opinion that the legislature had no power 
whatever to amend section 12 of the act of 1903 by an act so en-
titled as the act of 1907. 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES M. BRINSON, 

Deputy Attorney General. 

Paroled prisoners. 
Expense of transportation and clothing for paroled prisoners is a 

proper expense to be paid from Maintenance Fund. 

Denver, Colo., August 19, 1909. 
MR. THOMAS J. TYNAN, 

Warden. State Penitentiary, 
Canon City, Colo. 

Dear Sir—Replying to yours of the 13th inst., I have to say 
that I find the law making provision for the furnishing of cloth-
ing and transportation to paroled prisoners was enacted prior to 
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the passage of the act making appropriations for the penitentiary. 
Inasmuch as the appropriation act proper contains no provision 
for carrying out the law directing that clothing, etc., be furnished 
to paroled and discharged prisoners, it must be supposed that the 
legislature intended the appropriation for maintenance to include 
all expenditures for the penitentiary, not otherwise provided for. 

This view is strengthened by the fact that the courts have held 
that acts appropriating money for the maintenance of public insti-
tutions include all matters, such as clothing, food, medical attend-
ance, etc., which are necessary to the comfort of the persons for 
whom provision is made; and, further, that such appropriations 
for maintenance may include expenses for educational facilities. 
In one case it w as even held that it might include necessary en-
largement of buildings. 

It appears that the expenditures for transportation, etc., for 
discharged prisoners have heretofore been taken from the main-
tenance fund, and that this fact must have been known to the 
legislature. Failure to provide otherwise in this case amounts to 
a ratification of that practice. 

It is, therefore, the opinion of this office that the expendi-
tures you mention may be paid out of the maintenance fund. 

Yours truly 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 

In re inquiry as to punishment of convict accused of second crime. 

November 24, 1909. 
HON. THOMAS J. TYNAN, 

Canon City, Colo. 
Sir—I have the honor to acknowledge receipt of your letter 

of recent date, respecting the letter of an inmate of the peniten-
tiary. In accordance with your request for an opinion, I beg to 
state that, 

"When a prisoner, either in prison, or while at large attempting 
ing to escape, commits a crime, he may be tried therefor. If con-
victed his period of imprisonment therefor begins on the termina-
tion of the period for which he was formerly sentenced. However, 
if a prisoner during imprisonment or while at large attempting to 
escape commits a capital offense, he may be tried, and if convicted, 
executed without regard to his former term or terms of imprisonment 
ment." 

Should the question ever arise, you can refer your counsel to 
the cases of Ex Parte Brundling, 47 Mo., 255, and Thomas vs. 
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The People, 67 N. Y.., 218, as well as any statute of the state 
pertaining thereto. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 
P. S.—See also opinion of Attorney General Miller, addressed 

to Warden Cleghorn, March 25, 1904, to the same effect. 

Auditing of expenditures under appropriation for construction of 
road in El Paso and Fremont counties. 

Money is appropriated for extra guards, foremen and tools used by 
convicts, and vouchers should be audited by Board of Penitentiary Com-
missioners. 

Denver, Colo., February 3, 1910. 
HON. THOMAS J. TYNAN, 

Warden, State Penitentiary, 
Canon City, Colo. 

Dear Sir—Replying to your letter of recent date, concerning 
the drawing of vouchers for the expenditures under chapter 96 
of the Laws of 1909, an act for the construction of a road in El 
Paso and Fremont counties, I beg to say that the money appro-
priated by said act is destined for the payment of extra guards 
and foremen of the convicts employed on such road and for the 
purchase of tools, implements, etc., used in the prosecution of the 
work. 

It is reasonable, therefore, to suppose that it was the inten-
tion of the Legislature to confer upon the President and Secretary 
of the Penitentiary Board authority to pass upon the bills in-
curred for the above purposes and draw the vouchers therefor. 

This view is further confirmed by the fact that section 10 
authorizes "the President and Secretary of said Board" to draw 
vouchers, and the Board last mentioned, in section 9, is the Board 
of Penitentiary Commissioners. 

It should further be observed that the construction board is 
provided by the law with a "chairman," while the Penitentary 
Board has by law a "President." 

It is my opinion, therefore, that the vouchers should be drawn 
by the President and Secretary of the Penitentiary Board. 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 
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Rule where no maximum or minimum term given. 

Denver, Colo., June 22, 1910. 
HON. THOMAS J. TYNAN, 

Warden, State Penitentiary, 
Canon City, Colorado. 

Dear Sir—Yours of the 15th inst., inquiring how section 
2039, R. S., 1908, covering paroles, shall be applied to a sentence 
"for a term not to exceed eighteen years and not less than eighteen 
years," is received. 

This sentence is in effect for a definite period of time and 
should, I think, be treated as fixing no minimum term. To make 
the maximum and minimum identical, is not to comply with the 
law which requires both a maximum and minimum term, as it 
clearly intends a distinction in time between the terms. To hold 
the sentence as constituting a minimum term would be to subject 
the prisoner to a life term as a maximum sentence, and against 
such a ruling there are manifest objections. 

I am of the opinion, therefore, that the case should be gov-
erned by section 2039 and treated as if no minimum term were 
mentioned in the sentence. 

Yours very truly, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 

Auditing of claims and accounts of State Penitentiary. 
The Treasurer and Auditor of State have not only the right, but it 

is their duty, to consider the validity of any and every expenditure made 
by the State and of all demands and claims for moneys from the State, 
and neither they nor the State are concluded by the auditing or approval 
of any claim by any other officer or board. 

Denver, Colo., July 20, 1909. 
MESSRS. CHARLES MUNN AND RALPH L. TAYLOR, 

Members Stale Board of Penitentiary Commissioners. 
Sirs—I have the honor to acknowledge receipt of your favor 

of recent date in which you ask my opinion as to who the Auditing 
Board for the Colorado State Penitentiary may be. 

In reply thereto I beg to state that I have examined the sec-
tion of our statutes noted by you, as well as other statutes in 
relation thereto, and have also examined the decisions of the 
Supreme Court of this Slate relative to matters of this sort and 
the duties of the disbursing officers, and also the decisions and 
authorities in the other states. 
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After the most careful consideration of this question, I am 
of the opinion that the auditing of accounts by the Board of 
Penitentiary Commissioners merely means that the Auditor shall 
not pay any claim until it is approved by the Commisioners; but 
no judicial power is conferred upon the Commissioners. They 
act simply in a ministerial capacity. Their approval of the claim 
is prima facie evidence of its correctness; but there is nothing in 
the statute giving to the approval of the Commissioners any 
greater effect than is given to the approval of other officers on 
claims against the State when required by statute. 

The purpose of the statute is simply to provide how a proper 
voucher may be made out before the Auditor is to issue a warrant. 
If they approve claims containing errors of any sort, the disburs-
ing officers are justified in refusing payment thereof. 

By constitutional and statutory provisions, as well as declara-
tions of our Supreme Court, the Auditor and Treasurer of State 
not only have the right, but it is their duty, to consider the val-
idity of any and every expenditure made by the State and of all 
demands made for money from the State, and neither said officers 
nor the State are concluded by the auditing or approval of any 
claim, whether audited by other officers or not. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 

In re Boss Lake Reservoir. 

Denver, Colo., June 15, 1909. 
DR. B. L. JEFFERSON, 

Register, State Board of Land Commissioners, 
Denver, Colorado. 

Sir—In the matter of Boss Lake Reservoir, in Chaffee county, 
it appears that some years ago the State constructed this reser-
voir and purchased three mining claims upon which the dam. or 
a part of it, is located. 

I have been informed that the Government never issued a 
patent except to one of them. In 1897, the State, by the terms 
of section 3560, R. S., 1908, gave the control of this irrigation 
enterprise over to the county commissioners of Chaffee county. 
I am of the opinion that this grant was an easement only, the 
title to the land in no sense passing to the county. 

Since that time, however, the State has assumed no control 
over this land. It now appears that persons desire a lease thereon 
for mining purposes, and I find no record in your office of owner-
ship. 

The deed from the county of Chaffee to the State is on file 
in the office of the State Engineer, and I suggest that a record 
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thereof be made in your department and that you assume control 
over this property for other than the purposes suggested in said 
section. 

As this deed is a part of the records of the State Engineer, 
please return it when you make such entry on your books there 
from as you may deem advisable. 

Respectfully, 
JOHN T. BARNETT, 

Attorney General. 

Carey Act. 
Re right of a married woman to benefits of the Carey Act. 
Under the Decisions of the Secretary of the Interior a married 

woman is entitled to the benefits and privileges of the Desert, Stone and 
Timber Acts as a citizen of the United States, where, under the laws of 
the State of her residence, she is entitled to hold property, and where 
title to land in her name does not vest in her husband. 

Denver, Colo., August 31, 1909. 
HON. B. L. JEFFERSON, 

Register, State Board of Land Commissioners, 
Denver, Colorado. 

Sir—I have the honor to respond to your request for an opinion 
ion as to whether or not a married woman is entitled to the 
benefits of the Carey act in Colorado. 

The federal act provides that: 
"Any State contracting under this section is hereby authorized 

ized to make all necessary contracts to cause the said lands to 
be reclaimed and to induce their settlement and cultivation in 
accordance with and subject to the provisions of this section; but 
the State shall not be authorized to lease any of said lands or 
to use or dispose of the same in any way whatever except to 
secure their reclamation, cultivation and settlement." 

That: 
"Under any law heretofore or hereafter enacted by any state 

providing for the reclamation of arid lands * * * when an 
ample supply of water is actually furnished in a substantial ditch 
or canal or by artesian wells or reservoirs: * * * then patents 
shall issue for the same to such state without regard to settlement 
or cultivation * * *." 

Under the foregoing provisions, it is within the power of the 
State Legislature to make regulations for the sale and disposal 
of lands held under the Carey act in any reasonable manner, and 
so long as such enactments do not conflict with the federal stat-
utes or Constitution, they are valid. 

The Colorado statute relating to the above is in part as fol-
lows: 
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"Any citizen of the United States, or any person having de-
clared his intention to become a citizen of the United States, over 
the age of twenty-one years, may make application * * * 

I find no decision of the courts construing the term "any 
citizen of the United States," but it has heretofore been 
thoroughly considered by the Secretary of the Interior with refer-
ence to a like provision in the desert, stone and timber acts of 
Congress. 

Secretary Schurz, as early as 1880 (6 L. D.. 114) held that 
"any citizen of the United States" included a married woman, 
and where, under the laws of the state of her residence she was 
entitled to hold property and have the control thereof femine sole, 
and where title to land in her name did not vest in her husband 
by virtue of marital relations, she was entitled to the benefits and 
privileges of the land laws above mentioned, as a citizen of the 
United States. 

See, also, 10 L. D., 47. 
I believe that the rulings above mentioned are just and 

equitable, and that it is not within the power of the State Board 
of Land Commissioners to read into the law restrictions; and it 
is reasonable to presume that the Legislature included therein 
all restrictions they desired to impose, and their authority is 
final. 

The statute nowhere delegates to the State Board of Land 
Commissioners authority to vary in any way the very clear and 
explicit provision in this particular. 

Very respectfully, 
JOHN T. BARNETT. 

Attorney General. 
By JAMES M. BRINSON, 

Deputy Attorney General. 

Board of Health. 
Salary of clerk to Pure Pood Commissioner. 

Denver, Colo., December 7, 1909. 
DR. HUGH L. TAYLOR, 

Secretary, State Board of Health, 
Denver, Colorado. 

Dear Sir—Yours of the 1st inst., in re the question of salary 
of Miss Fultz, was duly received. 

The short appropriation, to which yon refer, carried, as you 
state, an item of $400.00 for the salary of the clerk of your Board. 
The title of the act, viz:: "To provide for the payment of a part 
of the ordinary expenses of the executive, legislative and judicial 
departments of the State of Colorado for the months of December, 
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1908, and January, February and March, 1909," taken in connec-
tion with the specific appropriation of $400.00, might fairly be 
considered to appropriate $400.00 for the four months named. 

I understand that this bill was treated as appropriating 
$400.00 for four months' services and payments made accordingly. 
The ruling of the Auditor that the $400.00 thus appropriated is 
to be deducted from the $1,000.00 specified in the long appropria-
tion bill for the same clerk for the fiscal year 1909, does not, as 
you suggest, give to the long appropriation bill a retroactive effect. 

The first section of said act is as follows: 
"That the following sums, or so much thereof as may be neces-

sary, are hereby appropriated out of any money in the treasury, 
belonging to the general revenue fund and not otherwise appro-
priated, for the salaries and expenses of the executive, legislative 
and judicial departments of the State for the fiscal years 1909 
and 1910, less the amount of salaries and other expenses for De-
cember, 1908, and January, February and March, 1909, already 
paid from the short appropriation, H. B. 44 of the Seventeenth 
General Assembly, approved January 25, 1909." 

It will be observed that this $1,000.00 appropriated is 
subject to diminution by whatever sums have been paid on said 
salary under the short appropriation bill. 

It is not making the law retroactive to deduct the $400.00 
already paid from the $1,000.00 appropriated for the year, because 
it does not question the legality of the payment of $100 per month 
for the four months, but leaves for the balance of the year the 
amount appropriated, to-wit, $1,000.00, less the $400.00 paid. 

The provisions of the long appropriation bill apply solely 
to the amount to be paid after the 1st of April, and, hence, are 
not retroactive. The terms of the law are clear, and the total 
salary for the year is thereby limited to $1,000.00. 

I regard the ruling of the Auditor as correct. 
Very truly yours, 

JOHN T. BARNETT, 
Attorney General. 

By JAMES H. TELLER, 
Assistant Attorney General. 

No pay authorized for soldiers outside State. 

Denver, Colo., September 29, 1909 
BRIGADIER GENERAL JOHN CHASE, 

Adjutant General National Guard of Colorado, 
State Capitol. 

Sir—I have the honor to acknowledge receipt of your letter 
of recent date wherein you state that the government pays en-
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listed men 50 cents per day at encampments and that the State 
pays $1.00 per day. and asking whether or not it will be a proper 
charge upon the military fund if the State allows the men 50 
cents per day out of the military fund when they are outside of 
Colorado in attendance upon an encampment and receiving 50 
cents per day from the general government. 

In reply I beg to state that I am unable to find any provisions 
in the statutes authorizing this expenditure. Neither do I find 
any authority for the use of any part of the military fund for 
"supplying the "many things that in the hasty mobilization of 
troops are not cared for by the general government." 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 

Expenses of officer of National Guard while attending military 
school of instruction, outside the State, may not lawfully be paid without 
authority of statute. 

Denver, Colo., September 29, 1909. 
GENERAL JOHN CHASE, 

Adjutant General, State of Colorado, 
State Capitol. 

Sir—I have the honor to acknowledge receipt of your letter 
of recent date, in which you state that an officer of the Colorado 
National Guard attended a federal military camp of instruction, 
without the State of Colorado, that the State military authorities 
directed said officer to attend said camp of instruction by pub-
lished order, and ask whether the expenses of said officer, in-
curred in so attending as commander, are a proper charge upon 
the military fund of the State. 

The State Military Board is constituted as provided by Laws 
of 1909, page 447, section 6, and they are thereby authorized to 
prescribe regulations that will increase the discipline and ef-
ficiency of the National Guard; but such rules, by the terms of 
said section, must not be inconsistent with law. 

The money available for the support of the National Guard 
is derived from the military poll tax and is known as the military 
fund, and the expenditure thereof is made by the Military Board. 

"The military fund is subject to the same rules of legisla-
tion as are other funds, and can not be paid out for any purpose 
except such as are expressly authorized by law." 

Opinions of Attorney General, 1906, page 121. 
Opinions of Attorney General. 1890, page 97. 

"There is, therefore, no authority * * * to pay vouchers 
which on their face disclose the fact that the money is to be ap-
plied to some purpose not mentioned in the act concerning the 
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militia. * * * There is no authority possessed by the Military 
Board or the Adjutant General to apply this fund to any object 
not mentioned in the act regarding the militia." 

Opinions of Attorney General, 1906, pages 130, 131. 
I am of the same opinion,—that such fund can, in time of 

peace only, be lawfully expanded when expressly authorized by 
specific provision of the statute law. 

I have been unable to find any provision of law directing or 
authorizing the use of the military fund for the purpose of paying 
the bill under consideration, nor has any such provision been 
called to my attention. 

The value to the State of the services rendered is clear to me, 
but governmental powers are so arranged that the authority to 
expend this money is in the legislative branch, and not in the ex-
ecutive; and should the executive officers attempt to provide for 
the expenditure of said fund in any manner other than that ex-
pressly authorized and permitted by the legislative branch, such 
expenditure would be unlawful, and in conflict with the constitutional 
tional provision respecting the distribution of governmental pow-
ers. 

You also ask, "Would it be lawful for the Military Board of 
the State of Colorado, acting under section 10, article V, Laws 
and Regulations of the National Guard of Colorado, to allow pay 
for officers and enlisted men serving under orders of the Governor, 
outside of the State?" 

The purposes for which said fund may be used under said 
section 10, article V, are limited by the express provisions thereof, 

* * * "to prevent violations of the laws of the State, or to pre-
vent or suppress riot or insurrection, or to repel or prevent in-
vasions * * *," which, in my judgment, does not authoize the 
use of any of the military fund outside the State for the purposes 
indicated in said section. 

Respectfully, 
JOHN T. BARNETT, 

Attorney General. 
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The holder of a warrant, no matter how many times transferred, 
stands in the place of the original payee. 

The allowance of claims by officers or boards authorized thereto, and 
the issue of warrants for the amounts found due, do not amount to a 
judicial determination which estops the party against which the claims 
are made from defending on the ground of fraud or mistake. 

And there is nothing to prevent the Legislature from authorizing 
an auditing board to reconsider allowances of a former board as to the 
validity, bona fides or consideration of claim allowed. 

Denver, Colo., August 12, 1909. 
THE STATE AUDITING BOARD 

To Audit Indebtedness for Suppressing Insurrection, 
Denver, Colo. 

Gentlemen—In reply to your inquiry as to your power to 
audit the accounts allowed by the Auditing Board created by the 
act approved April 9, 1907, I beg to submit the following: 

The act under which this board was created provides that "an 
audit may be required of any accounts, warrants, certificates or 
other evidences of indebtedness which have heretofore been aud-
ited and approved by a like auditing board created under an act 
approved April 9, 1907." 

I understand that the accounts to which this act relates were 
audited by the Auditing Board of 1907, and Auditor's warrants 
issued therefor. 

The act of 1907 creating the Auditing Board gave it practi-
cally the same authority as to original accounts as is given by the 
present law to this board. The board, by the act, "is authorized 
and directed to examine all original accounts and vouchers, and 
determine whether the same are a proper charge against the State 
of Colorado, and to refuse to allow the same if, in the judgment of 
said board, they are not such proper charge. 

The practical question, therefore, is as to the conclusiveness 
of warrants issued upon accounts allowed by the board of 1907. 

It is well settled that warrants are not negotiable instru-
ments under the Law Merchant, but are mere orders by a state, 
municipality or county on itself. They may be transferred so as 
to enable the holder to sue on them in his own name," but such 
transfer does not cut off any defenses which would be good against 
the warrants in the hands of the original holder. 

It follows that in a suit on said warrants the defendant may 
show the illegality of the issue, fraud in the allowance of the 
claim or issue of warrant, or want or failure of consideration. In 
other words, the holder of a warrant, no matter how many times 
transferred, stands in the shoes of the original holder. 

The effect of the allowance of a claim by boards authorized to 
audit the same has been frequently passed upon by the courts. 

In Kendall vs. United States, 12 Peters, 611, the U. S. Su-
preme Court held that a decision by an officer who was, by an act 



144 BIENNIAL REPORT 

of Congress, authorized to determine the amount due on certain 
claims against the government, was, in the absence of fraud or 
mistake, "so far binding as to give to the claimants a vested right 
in the sum awarded, of which Congress could not deprive them. 
But this is limited to claims which are not in conflict with the 
statutes. 

In Shirk vs. Pulaski County, 4 Dillon, 214, the Court, speak-
ing of a county court which was authorized to "audit, settle and 
direct payment of all just demands against the county," said: 

"Within the limits of their power, as conferred by statute, the 
action of the county court in determining the amount due a cred-
itor of the county, in the absence of fraud or, perhaps, mistake, 
binds the county; but the county court cannot bind the county by 
ordering a claim paid which is not made a county charge by stat-
ute, or by allowing more than the statute distinctly limits, or by 
an allowance in the face of a statutory prohibition." 

This seems to express the general sense of the authorities. 
The courts have further pointed out that the allowance of claims 
by officers or boards authorized thereto and the issue of warrants 
for the amounts found due, do not amount to a judicial determi-
nation which estops the corporate body against which the claims 
are made from defending upon the grounds above stated. 

This being so, it results that there is nothing to prevent the 
legislature from authorizing an auditing board to reconsider al-
lowances of a former board as to the validity, bona fides or consideration 
sideration of claims allowed. Farther than this it cannot go. 

The board of 1907 having been specifically authorized to ex-
amine and determine the questions preceding the issuance of warrants 
rants, its acts, within the limits of its power as conferred by law, 
are final. That is to say, on all questions of fact involved in the 
allowance of the claims which the law recognizes, the decision of 
the board is conclusive if there be no fraud in the presentation of 
such question, or mistake of fact. But if, for example, the rate 
of compensation for services, or a maximum price for articles 
furnished be fixed by law, an allowance at a higher rate is not 
within the power of the board. Any warrant issued for such a 
claim is invalid in its inception. This board may re-audit such 
claims, or claims tainted with fraud, or claims without lawful con-
sideration, without doing injustice to an assignee of a warrant, be-
cause he stands in the shoes of the original payee, who was, of 
course, aware of the infirmity in his claim; and the assignee, the 
courts hold, may recover of his assignor, as an endorser, the 
amount paid for the warrant. Thus the loss, if any, is carried 
back to the payee, who in such a case has no claims upon the con-
sideration of the board. 

I am of the opinion, therefore, that your board may audit the 
claims allowed by the board of 1907, and determine whether or 
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not the warrants issued were invalid in their inception, fraud-
ulent in any respect, or wanting in consideration. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 

Inmate of State Home in Denver does not make such inmate a charge 
upon Denver county. 

September 23, 1910. 
W. H. COWAN, ESQ., 

Supt. Colo. State Home for Dependent and Neglected 
Children, 

2305 South Washington Street. 
Denver, Colorado. 

Dear Sir—I am in receipt of your two communications of 
date September 15 and September 22, in which you request an 
opinion of this office on the matter contained therein, which com-
munications I quote in full: 

"Kindly give me your written opinion upon the following 
case, which I will state as briefly as possible: 

"On November 13, 1903, the County Court of Boulder County, 
Colorado, issued an order for the admission to this home of Grace 
Moore, who was born November 6, 1892. Since the date of said 
commitment this girl has been under the supervision of our Board 
of Control, she had school advantages and was kept in our Domes-
tic Science Department for two terms, from which she graduated 
as a cook and seamstress on February 16, 1909, since which time 
she has been placed in private homes, earning small wages. 
Within the last six weeks she has developed a weakness in mind 
which verges on insanity, and yet the physician advises placing 
her in a school for feeble-minded rather than in an insane ward. 
I understand the state school for feeble-minded is not yet ready 
to receive inmates. 

"The members of the Board of Control have decided that the 
girl should be placed at once in the sanitarium conducted by Dr. 
Hubert Work in Pueblo. The question before us is, which county 
should bear the expense? She was originally thrown upon the re-
sources of the State by Boulder County, she has resided practi-
cally all of her time for the last seven years in Denver. On ac-
count of having become a resident of Denver County for several 
years, owing to the fact of our institution being located in this 
city, the county commissioners of a few of our counties have 
manifested a disposition to refuse to care for children which we 
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desire to return to them. We claim the right to return children 
by virtue of the authority given in section 7, chapter X X V I , Ses-
sion Laws of 1S95. 

''Have we the authority to return the girl in question to the 
county commissioners of Boulder County, with a recommendation 
that they place her in a school for feeble-minded?" 

"Replying to yours of the 20th inst.: 
"Our Board of Control has never passed a resolution by 

which they surrendered their control of Grace Moore. The members 
bers have felt that she was not mature enough to declare her self-
supporting. She has been placed in several homes and returned 
and is yet a ward of the State." 

Section 7, chapter X X V I , Session Laws of 1895, to which 
you refer me, being section 575, chapter X X I V , in the Revised 
Statutes of 1908, page 301, is in my judgment quite plain, under 
the facts as you have submitted them to me, as to the right of 
the Board of Control in the premises. Subdivision 3 of the section 
in question reads as follows: 

"Those who, in the opinion of said Board, based on the cer-
tificate of the physician of said Home, are of unsound mind or 
body, or have some serious physical disability which prevents 
their being placed in family homes or learning trades. Whenever 
any child shall be ordered by said Board to be returned to its 
county, as herein provided, the guardianship of said Board shall 
cease, and the child shall thereupon again become a charge on 
the county from which it was sent; and the Superintendent of 
said Home, in returning any child to its county, shall report in 
writing to the county commissioners of the proper county the 
action of said Board and the reasons therefor." (L. '95, page 75, 
section 7.) 

The mere fact that Grace Moore has been a ward of the State 
Home for a period of seven years does not make her a citizen of 
the city and county of Denver. She still remains a charge upon 
the county of Boulder, and is to be there returned when such 
conditions have arisen as make it impossible for the State Home 
longer to care for her in the manner contemplated by the stat-
ute. I am the more confirmed in this view by the directions con-
tained in another section of the same chapter, viz., section 581, 
chapter X X I V , Revised Statutes, 1908: 

"* * * The expense of transportation of children to said 
Home, pursuant to law, and the expenses of returning any of 
said children to their counties, after their admission by said 
Board, as improper inmates of said Home, shall be paid by the 
county so sending such children." (L. '97, page 90, section 2; 
amending L. '95, page SO, section 14.) 

I, therefore, conclude that Grace Moore, the ward of the State 
Home in question, having developed a weakness in mind which 
condition makes it impossible for your officials longer to care for 
her, the duty falls upon your Board of Control to return her to 
the county from which she was sent to the State Home, and to 
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advise the county commissioners of said county of this action and 
the reasons therefor, as directed by the laws governing this subject 
ject. 

Yours very truly, 
JOHN T. BARNETT, 

Attorney General. 

is no statutory authority for the employment of an attorney 
by the Board, but under the section authorizing the expenditure of money 
for necessary purposes, such employment is proper, subject to the approval 
of the Attorney General. 

Denver, Colo., March 22, 1909. 
HON. J. W. FINKBINER, 

Colorado Springs, Colo. 
Dear Sir—I have your inquiry as to whether it is proper for 

your Board to retain the sevices of an attorney and pay him $100 
per annum as compensation therefor. I understand that it has 
long been the custom and practice for the Board to retain an at-
torney at such nominal figure. 

In reply to your inquiry I wish to say that there is no specific 
statutory authority for such action, although there is a section 
authorizing you to expend money for such purposes as may neces-
sarily arise in the performance of your duties in connection with 
the institution. 

I can easily conceive of circumstances arising from time to 
time in the administration of the affairs of your institution, which 
might necessitate immediate consultation with an attorney. 

I am, therefore, of the opinion that, subject to the approval 
of the Attorney General, such services may be retained by your 
Board, to be rendered, however, so far as possible, under the supervision 
pervision and direction of this office. 

The services of such attorney must, however, be confined to 
matters purely local, or such other matters as may demand im-
mediate attention or arise in such a way as to preclude the delay 
incident to an appeal to the Attorney Genenral for direction 
or counsel. 

In view of the custom mentioned and of the exceptional abil-
ity and character of the gentleman retained by your Board, this 
office entertains no objection to such action, subject, however, to 
the considerations hereinbefore specified. 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES M. BRINSON, 

Deputy Attorney General. 
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Compensation of members of Board. 
A member appointed to fill vacancy is entitled to compensation for 

the remainder of the term of the member whose term he is appointed 
to fill. 

Denver, Colo., March 25, 1909. 
DR. A. P. BUSEY, 

Superintendent, State Insane Asylum, 
Pueblo. Colorado. 

Dear Sir—In reply to your inquiry as to whether or not a 
person appointed to the State Board of Lunacy Commissioners to 
fill a vacancy caused by death or resignation is entitled to the 
compensation which would have been payable to the former in-
cumbent had he continued in office during the full term for which 
he was appointed, I beg to submit the following: 

It appears that the member of the Board whose resignation 
has created a vacancy was appointed before the act of the Legis-
lature cutting off the salaries of members of boards of public in-
stitutions in this State was passed. 

Under section 30 of article V of the Constitution, which pro-
hibits the passage of any law which shall increase or diminish 
the salary of a public officer after his election or appointment, 
the late incumbent of the office was entitled to compensation until 
the expiration of his term at the rate established prior to the 
passage of the act above mentioned. 

Your inquiry presents the question, practically, whether un-
der this provision of the Constitution the salary attaches to the 
term or to the officer. 

We have no decisions of the Supreme Court of this State di-
rectly in point, but the question has arisen twice in California 
under a constitutional provision similar to ours, and the Supreme 
Court of that State held that a law passed after the beginning 
of the term of a public officer whereby the salary was increased, 
did not apply to a person appointed to fill a vacancy occurring 
after the passage of such act. 

In the absence of any decisions of other states to the con-
trary. I am of the opinion that the law as laid down in California 
would govern in the case which you present, and that, therefore, 
the person appointed to fill the vacancy on the State Board of 
Lunacy Commissioners would be entitled to the compensation to 
which the last incumbent would have been entitled had he not 
resigned. 

Very truly yours, 
JOHN T. BARNETT. 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 
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Denver, Colo., March 15, 1910. 
HON. ROADY KENEHAN, 

Auditor of State, 
Denver, Colorado. 

Dear Sir: The opinion rendered by this office to Dr. A. P. 
Busey, Superintendent of the State Insane Asylum, under date 
of March 25, 1909, covers the case of Dr. Grant, and was written 
for that purpose. By this, as you will observe, he is entitled to 
compensation as provided by the old statute. 

Since the rendering of that opinion our Supreme Court has 
handed down a decision in the case of People vs. De Guelle, in 
which it is said: 

"It is clear to our minds that a person elected or appointed 
to fill a vacancy in an unexpired term of a public office, such as 
sheriff, holds precisely as his predecessor would have held had 
he continued in office, and in no other way, and has the same 
rights, and none other, that such predecessor would have had." 

Enclosed find copy of opinion to Dr. Busey. 
Yours truly, 

JAMES H. TELLER, 
Assistant Attorney General. 

JOHN T. BARNETT, 
Attorney General. 

Enclosure. 

Secretary and treasurer of Board must be trustees. 
No member of Board is entitled to any compensation except actual 

expenses (section 6119, R. S . ) . 
Stenographic and clerical assistance may be employed at the discre-

tion of the Board, but the secretary and treasurer are responsible for the 
proper performance of the duties of their offices. 

Denver, Colo., April 30, 1909. 
HON. J. F. HUMPHREY, 

Pres't Board of Trustees, State School for Deaf and Blind, 
Colorado Springs, Colorado. 

Sir—I have the honor to acknowledge the receipt of your 
letter of the 15th inst. 

In reply thereto, I beg to state that the secretary and treas-
urer of your board must be trustees. 

No member of the board, whether an officer or not, is en-
titled to any compensation whatever, except actual expenses, as 
provided in section 611, R. S. Colorado, 1908. 

Stenographic and clerical assistance may lawfully be em-
ployed at the pleasure of the board, for the performance of any 
of the clerical work, but the secretary and the treasurer are re-
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sponsible for the proper performance of the duties of their re-
spective offices. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 

Right of a foreign corporation to practice architecture in the State 
It is a fundamental rule that a foreign corporation by filing its 

articles does not obtain the right to do anything which a domestic cor-
poration cannot obtain authority to do. 

The statute does not contemplate the practice of architecture by a 
corporation. There is no such thing as corporate practice of a profession. 
Professional acts must be performed by individuals. 

Denver, Colo., October 3, 1910. 
MR. ROBERT WILLI SON, 

Sec'y, State Board of Architecture, 
Denver, Colorado. 

Dear Sir—I have considered the letter of Mr. J. Pierre Isen-
traut, dated August 20th, 1910, in relation to the right of the 
Black Hills Company to practice architecture in this State. 

He is under a misapprehension as to the legal effect of filing 
the articles of incorporation of his company. The Secretary of 
State cannot authorize auy foreign corporation to do that which 
the law of this State prohibits. No domestic corporation is au-
thorized to practice architecture, and it is a fundamental rule in 
all the states that a foreign corporation by filing its articles does 
not obtain the right to do anything which a domestic corporation 
cannot obtain authority to do. 

The statute concerning architects does not contemplate the 
practice of the profession by a corporation; and, as a matter of 
fact, there is no such thing as corporate practice of a profession. 
In the nature of the case, professional acts must be performed by 
individuals. 

Therefore, when the law requires individuals to obtain li-
censes before practicing architecture in this state, it makes it im-
possible for any one, either in connection with a corporation or 
otherwise, to practice without complying with the law. 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 
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Renewal of license. 

January 20, 1910. 
THE COLORADO STATE BOARD OF BARBER EXAM-

INERS, 
Capitol Building, 

Denver, Colorado. 
Gentlemen—In reply to your letter of January 18, request 

ing an opinion as to the effect of a barber properly registered dur-
ing 1909 having failed to apply for a renewal of his license before 
the expiration of the calendar year, and asking for an opinion 
on certain proposed procedure under that act, we have to say the 
following: 

The question proposed arises under Sections 7 and 8 of Chap-
ter 138 of the Session Laws of 1909. The first of these sections 
permits "Every person now engaged in the occupation of a barber 
in this state" within ninety days after the act went into effect to 
apply for and receive a certificate of registration. This certifi-
cate was to expire at the end of the calendar year of 1909, and 
within the last thirty days of that year the person registered 
must apply for a renewal. 

Section 8 provides that "any person not holding a license 
under the provisions of the preceding section, and desiring to ob-
tain a license under this act, shall make application, etc.," and 
shall be subject to an examination as to certain specified qualifi-
cations. It is the evident intent of Sec. 7 and 8 to include every 
barber practicing or intending to practice in the State of Colo-
rado. If an applicant is not included in Section 1 he falls unto 
Section 2. If, therefore, any barber does not "hold a license un-
der" Section 7, he is subject to the provisions of Section S. It 
can hardly be said that a barber registered for 1909 can in 1910 
be considered as holding a license. The section does not say 
"qualified to hold a license" under the preceding section, or "hav-
ing previously practiced in the State," or "having been previously 
licensed under Section 7." Its language seems to be restricted 
only to persons actually registered for the period in question 
under the preceding section. That being the case, our judgment 
is that any barber licensed under Section 7 in 1909 who does not 
renew his license as provided by law is subject to the provisions 
of Section 8. 

The terms of the act are not as complete as they might be; 
for instance, it is not specifically provided that licenses issued 
under Section 8 may be renewed without examination like li-
censes under Section 7, but that appears to be the intent of the 
act. In any case, whether it be that of a barber admitted with-
out examination on account of previous occupation or admitted 
by examination, it is apparently the intent of the act to require 
that registration be made for the coining year before the expira-
tion of each previous year, and that if such application be not 
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made the barber be subject to the examination section. It is 
clearly the intent of the act to require that the license, to pre-
serve his status as a licensed barber, must keep his registration 
unbroken; otherwise, the implication would be that he had abandoned 
doned the trade and his skill was no longer guaranteed by the 
fact of actual practice. In our judgment, therefore, when a bar-
ber fails to renew his license within the period prescribed by 
law, he is subject to the examination requirement and may be 
punished under the penal provisions of section 15 of the act. 

You ask specifically whether you can insert a notice in the 
state papers, giving delinquent barbers a certain period to com-
ply with the law and after that period compel delinquents to pay 
the examination fee prescribed. The enforcement of the law is 
naturally left in the hands of the examination board. There is 
nothing to forbid the publication of such notice as you mention. 
It amounts merely to a statement that the board will not proceed 
to prosecute violations until that date. It can grant no immunity 
ity, criminal or civil, to the barbers in default. The requirement 
of an examination fee to barbers in default after the date set is 
also in accordance with the law, as an examination fee could be 
required regardless of any newspaper advertisement. It is to be 
pointed out that if an examination fee is required, an examina-
tion must be actually held, however: The board cannot collect 
fees for functions not performed. 

With the hope that this covers the matters submitted to us, 
I remain, Sincerely yours. 

JOHN T. BARNETT, 
Attorney General. 

By JAMES GRAFTON ROGERS, 
Assistant Attorney General. 

Military poll tax—collection. 
The County Assessor may require a wife in her tax schedule to include 

clude the poll tax assessed against her husband, where he makes no 
separate return. 

Denver, Colo., March 29, 1909. 
MR. FRANK B .LEWIS, 

Assessor, Arapahoe County, 
Littleton. Colorado. 

Dear Sir—You submitted to us some time ago a question con-
cerning the administration of the law as to the collection of the 
military poll tax. 

We have held this question under consideration for some 
time, in the endeavor to discover legal authority that would render 
easy and efficient the collection of this tax. 
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We now submit to YOU the following opinion in regard to 
your question : 

The question, specifically stated, was this: 
"If a husband and wife do not make separate schedules of 

their taxable property, shall the one returning the schedule set 
down the military poll tax and be held liable for the payment 
of that tax?" 

We understand that a large number of wives throughout the 
State have returned schedules covering their husbands' property, 

with the idea that the family w o u l d in this way escape assessment 
for military polls. 

By section 5573, of the Revised Statutes of 190S, every inhabitant 
itant is required to return to the county assessor, in May of each 
year, a full and correct schedule and description of his taxable 
property, in accordance with the form of schedule furnished by 
the assessor. It is also provided: "If husband and w i f e do not 
make separate schedules the one returning the schedule shall set 
down the taxable property of the other." This would indicate 
that it is the purpose of the revenue law of 1902 to hold liable 
f o r the taxes of both husband and wife the person returning the 
schedule for that family. 

By section 5542 further provisions are made w i t h the same 
intent, viz.: To require taxes on property over which there may 
be a dispute in ownership to be returned by any person having 
an interest therein. 

There are various other sections of the law aimed at the same 
point. It seems, therefore, clearly the intention of the act to 
make liable a wife for the return and taxes of all family property, 
in case the husband makes no separate return. 

By section 5583 it is made the d u t y of the Auditor of State 
to prescribe a form for tax schedule. The statute specifically re-
quires a description of all property owned or controlled by the 
persons returning the schedule, and, in addition, states that the 
Auditor, in his form, "may require other matters of fact to be set 
down, in the oath to be appended thereto, in addition to those 
hereinbefore prescribed." This would indicate that the Auditor 
of State could require a return of the poll taxes to be included 
in the tax schedule. This requirement has been made, and is now 
contained in the form in use. It would seem, therefore, that the 
Assessor may require a wi fe to include in her tax schedule the 
poll tax assessed against her husband, where he makes no separ-
ate return. 

In the case of the People vs. Ames, 24 Colo.. 422, the court 
discusses the importance of the military poll tax, and concludes 
that if an effective method can be found for its collection with the 
other taxes, that that method should be pursued. 

While that decision is based upon the old revenue law, the 
provisions of the old law are not radically different from those 
of the law of 1902, and I conclude that it is the duty of the As-
sessor to use every means in his p o w e r to collect this tax, par 
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particularly in cases such as the one you name, where evasion may 
become the common practice. 

If this letter does not make clear your duties in the case, 
please refer the question to us again. 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 
By JAS. G. ROGERS, 

Assistant Attorney General 

Sale of liquor to Indians in Colorado. 

Denver, Colo., April 13. 1910. 
COMMISSIONER OF INDIAN AFFAIRS, 

Department of the Interior, 
Washington, D. C. 

Sir—I have the honor to acknowledge receipt of your letter 
of recent date asking for copy of our statute regarding the sale 
of liquor to Indians. In reply thereto I beg to state that we have 
two sections concerning the same. 3997, R. S., 1908, which reads 
as follows: 

"No retailer of spirituous liquors, or other person or persons, 
shall sell, exchange or otherwise deliver to any Indian or Indians, 
within the boundaries of this State, any spirituous liquors, under 
the penalty of fifty dollars for every such offense; the one half 
thereof for the use of the county wherein the offense is committed 
and the other half for the person informing." 

And section 1807, id., which is as follows: 
"Every tavern keeper, or other retailer of spirituous liquors, 

who shall barter, sell or exchange any wine, rum, gin, brandy, 
whisky or other spirituous liquors to any common drunkard, and 
every person, whether tavern keeper or not. who shall sell, barter 
or exchange any wine, rum, gin, brandy, whiskey or other spirituous 
uous or mixed liquors to any Indian or Indians in this State, 
shall, on conviction, be fined the sum of fifty dollars for each 
offense." 

These sections appear never to have been construed by our 
Supreme Court. If the above and foregoing does not afford you 
all the information desired, it will be a pleasure for me to answer 
yon further. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 

Horticulture. 
Poisonous insecticides. 
The provisions of section 10 of the act approved April 10, 1907, 
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apply to all arsenate poisons, regardless of the time of their shipment 
into the State. 

Denver, Colo., March 22, 1909. 
PROF. C. P. GILLETTE, 

State Agricultural College, 
Fort Collins, Colorado. 

Dear Sir—I have before me your communication in which you 
ask whether or not the provisions of section 10 of the act with 
respect to horticulture, approved April 10, 1907, apply to arsenate 
of lead and other arsenate poisons shipped into the State before 
the act went into effect. 

In reply to such inquiry, I am of the opinion that the pro-
visions of said section are applicable to such poisons, regardless 
of the time of their shipment into this State. When they entered 
Colorado they became a part of the general mass of property 
within the State, and were, and are, subject to the laws of this 
State in all respects, and more particularly were they subject to 
the right of the State to exercise its police powers in relation 
thereto. 

The power of the Legislature in this particular is plenary 
and absolute. That it was intended to exercise this power and 
subject all sales of insecticide poisons to this provision clearly 
appears from the concluding clause of the title of the act, which 
reads: "To regulate the sale of insecticides." There is no ex-
ception or limitation, and the provision in respect to sales con-
template and embrace sales of any and all nature and kind. 

Any other construction would counteract the purpose of the 
act, render the provisions of section 10 nugatory and create an 
opportunity for fraud and injury that the most vigilant super-
vision and care would be powerless to prevent or avoid. 

Very truly yours. 
JOHN T. BARNETT, 

Attorney General. 
By JAMES M. BRINSON. 

Deputy Attorney General. 

Ninety-nine year prisoner entitled to parole. 

Denver, Colo., April 4, 1910. 
WILLIAM THOMAS, ESQ., 

Secretary, Board of Pardons, 
Capitol Building. 

Dear Sir—Replying to your communication of recent date, 
relative to Moises Freytas, a cornice serving sentence of ninety-
nine years in the State penitentiary, I have to say that it appears 
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from your communication that the crime for which Freytas was 
sentenced was committed, and the sentence itself was imposed, 
prior to the passage of the indeterminate sentence act 1899. How-
ever, section 2039, Revised Statutes of Colorado, 1908, provides 
that the Governor shall have authority to parole any convict who, 
at the time of the passage of the indeterminate sentence act, was, 
or thereafter might be. imprisoned in the penitentiary, under sen-
tence other than a life sentence, who may have served the mini-
mum term pronounced by the trial court, or in the absence of 
such minimum term being pronounced by the court, then the 
minimum term provided by law for the crime for which he was 
convicted. 

It is apparent, from a reading of this statute, that Freytas 
is entitled to the benefit of the act. Oherwise, no force or effect 
can be given to certain of the language therein employed, and 
which must have been intended to reach convicts in prison at the 
time of the passage of the act, who have been sentenced for a 
term definite. 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 

In re regulations for inspection of oils. 
Inspector to be stationed at every refinery point. Party asking in-

spection to pay expense of trip, in addition to fee for inspection. 

Denver, Colo., July 29, 1909. 
CLAUDE E. STREET, ESQ., 

State Inspector of Oil, 
Denver, Colorado. 

Sir—We have had under consideration for some time your 
letter of July 15 inquiring regarding the reasonableness and 
legality of the regulations announced by your office, operating 
under the act of 1899, for the inspection of illuminating oil. The 
regulation submitted is as follows: 

"Parties wishing oil inspected at points other than refinery 
points may, as long as the inspector finds that they are acting 
in good faith, ship samples of all oils to the Inspector, and 
thereby save the Inspector's traveling expenses; provided, that 
said samples are delivered to the Inspector free of charge." 

Section 2 of the above mentioned act of 1899, the same being 
section 4712 of the Revised Statutes of 1908, reads in the second 
paragraph as follows: 

"Such State Inspector shall prepare all forms for all stock, 
seals, brands, stamps provided for in this act, and also such gen-
eral rules and regulations for inspection not inconsistent with 
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the terms and provisions of this act, and such rules and regula-
tions shall be binding upon all inspectors in this State." 

The first part of that paragraph provides also that either an 
inspector or deputy inspector shall be stationed at every point 
in the State where a refinery is situated. 

Section 9 of said act, same being section 4719 of the Revised 
Statutes of 190S, provides as follows: 

"In case any inspector or deputy inspector is required to 
inspect oil distant from the place at which he resides it shall be 
the duty of the party asking for the inspection to pay the expenses 
of the trip of such inspector or deputy inspector in addition to 
the regular fee for inspecting the oil. 

In view of these provisions of the act, the regulations sub-
mitted would appear to be reasonable and in consonance with the 
intent and provisions of the statute. 

Inasmuch as persons wishing the inspection of oil at other 
than refining points are required by law to pay the traveling 
expenses of the nearest inspector or deputy inspector, as well as 
the gallon rate for inspection, an agreement made with such persons 
sons permitting them to ship oil and requiring them to pay the 
expenses of shipment in lieu of the traveling expenses above men-
tioned, is in our opinion, legal. 

Very sincerely yours, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES GRAFTON ROGERS, 

Assistant Attorney General. 

There is no warrant in law for inspection of oils used in manufac-
turing water gas. 

February 17, 1910. 
HON. CLAUDE E. STREET, 

State Oil Inspector, 
Capitol Building. 

Sir—I have the honor to acknowledge receipt of your com-
munication of recent date, asking whether in my opinion it is 
your duty to inspect gasoline oils used in the manufacture of 
water gas. 

Section 4711, R. S. 1908, directs that, as provided in the act, 
products of petroleum used for illuminating purposes shall be in-
spected before being sold or offered for sale. 

Section 4712 id. provides that when called upon for that 
purpose it is the duty of the Inspector to inspect and reject oils 
for illuminating purposes not conforming to the test prescribed 
by law. 
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Said section further requires Inspectors and makes it their 
duty to test all petroleum products offered or intended to be offered 
fered for illuminating purposes in the state, and if approved 
same shall be so marked, when it may be sold, and if rejected a 
penalty is provided for the sale thereof for illuminating purposes 
in the state. 

Section 4715 id. provided a penalty for selling or attempting 
ing to sell such oil for illuminating purposes, whether manufac-
tured in or out of the state, without inspection. 

Section 4716 id. provides a heavier penalty for the same 
thing, and also a penalty for falsely marking a package or refill-
ing or selling from same, and also for failure to cancel inspection 
mark when empty. 

Section 4724 id. provides that the act shall not apply to oils 
used to light streets, public ways, alleys and mines, and the 
further provision that "also the gas or vapor from such oils may 
be used for illuminating purposes where the oils from which said 
gas or vapor is generated are contained in reservoirs under 
ground outside the buildings illuminated or lighted by the gas 
generated from gasoline." 

This department in 1908, page 106, has construed this last 
provision to require the users of such gas to store the oil from 
which it is generated in under ground reservoirs outside the 
buildings. But while it is doubtless true, there seems to be no 
method of procedure provided in the act for the enforcement of 
this particular provision, and accordingly I deem it unenforce-
able. 

Among the things enumerated in Sections 4711 and 4712 id. 
that shall be inspected when for sale is "substance which is the 
product of petroleum." Certainly illuminating gas made in 
whole or in part from petroleum or its products comes within the 
scope of such definition, but the act provides no method of test-
ing or inspecting gas, or penalty for its sale or use without being 
ing tested or inspected, while the act does minutely regulate the 
testing and inspecting of oils before it is lawful to sell same. 

There are regulations, such as some of those contained in 
Section 4712 id., that could well apply to gas, but the statute 
then goes on to say, "When oil has been inspected," etc., thus 
leading to the conclusion that it was the intent to provide for the 
testing and inspection of petroleum oils used for illuminating 
purposes with the exception hereinabove noted, and not for gas 
generated from petroleum or its products. 

Section 4724 id. extends the scope of the act beyond the testing 
ing and inspection of oils for illuminating purposes by the pro-
vision that all gasoline oils for "heating, burning or power pur-
poses" shall be tested by hydrometer for specific gravity. 

The use of oil in manufacturing gas does not seem to me to 
be using it for either illuminating, heating, burning or power 
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purposes within the meaning of the act, and if not there is no 
warrant in law for the inspection of oil used for that purpose. 

Very respectfully, 
JOHN T. BARNETT, 

Attorney General. 

Qualifications of inmates—age 

Denver, Colo., March 12, '09. 
MR. FRED L. PADDELFORD, 

Sup't., State Industrial School, Golden, Colorado. 
Dear Sir—Referring to the suggestion made by you over the 

telephone this morning, that section 11 of the act of 1903, con-
cerning delinquent children, was in conflict with the opinion ren-
dered by this office yesterday, I beg to submit the following con-
siderations: 

The original act establishing the State Industrial School for 
Boys provided for the commitment to that school of boys be-
tween the ages of seven and sixteen. 

The criminal code enacted in this State in 1861 provided 
that no infant under ten years of age should be found guilty of a 
crime or misdemeanor. It is probable that the act of '93, amend-
ing the act of '81, and providing that 

"When any boy under the age of sixteen years and over the 
age of ten years shall be convicted of any offense known to the 
laws of this State and punishable by fine or imprisonment, or 
both, * * * the court before whom such conviction shall be 
had may, at his discretion, sentence such boy to the State Indus-
trial School or to such punishment as is now or may hereafter 
be prescribed by law for such offense," 
was passed to bring the later act into harmony with the criminal 
code. 

The original law recognizing seven years as the minimum 
age at which a child might be convicted of a crime was in accord-
ance with the common law, but not in accordance with our crim-
inal code. 

The law as it now stands provides for the conviction of a 
boy under the age of ten years for any crime or misdemeanor, 
and no boy convicted of a crime, unless between the ages of ten 
and sixteen years, may be sent to the Industrial School. 

The act of 1903 concerning delinquent children, is not a 
criminal statute. The acts which by the statute, when com-
mitted. will render a child delinquent within the meaning of the 
law, are, for the most part, not criminal acts, or even misde-
meanors. The amendatory act of '93 above considered does not, 
therefore, govern. The Delinquent Children Act permits the com-
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commitment to the school, in the discretion of the juvenile court, of 
any boy found guilty of any act mentioned in this law, not in 
included in the criminal laws of the State. To illustrate,- if a 
boy were convicted of arson and were under the age of ten years, 
he could not be committed to your school; but, if he were found 
guilty of frequenting places of evil resort, such as are named in 
the act, or doing any of the other non-criminal acts therein mentioned 
tioned, the court may commit him to the school. 

Section 11 of this act does not repeal the clause of the act of 
1893, which prohibits the commitment to your school of a boy 
under the age of ten years, who is convicted of an offense punish 
able by fine or imprisonment. 

This construction of the act is emphasized by section of 
the act of 1903, which provides 

"That, as far as practicable, any delinquent child shall be 
treated, not as a criminal, but as misdirected and misguided and 
needing aid, encouragement, help and assistance." 

The rule under which you refused to receive Robert Oxford 
is proper to be applied to cases of boys convicted of some specific 
offense, punishable under the criminal code by fine or imprison-
ment, or both, but it does not apply to children committed for 
juvenile delinquencies merely. 

Yours truly, 
JOHN T. BARNETT. 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 

State Industrial School for Boys. 
Commitment of juvenile delinquent. 

Denver, Colo., March 11, 1909. 
MR. FRED L. PADDELFORD, 

Superintendent, State Industrial School for Boys, 
Golden, Colorado. 

Dear Sir—I have been handed a mittimus, issued by the 
County Court of Montrose county, by which Robert Oxford, a 
boy of the age of 8 years, is committed to the Industrial School, 
under your charge, as a juvenile delinquent, with an endorsement 
thereon to the effect that you have refused to receive said boy 
because of instructions given you by the Board of Control, based 
on an opinion of some former attorney general of this State. 

With reference to said opinion, as quoted in the circular let-
ter issued by the Board of Control under date of June 15, 1906, 
addressed to the county judges of Colorado, I have to say that I 
disagree with the same, for the reason that the writer of said 
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opinion appears to have overlooked an important provision of the 
section which he quotes as the basis of his conclusion. Section 
2176. M. A. S., provides that "When any boy under the age of 
16 years, and over the age of 7 years, shall be convicted of am 
offense known to the laws of this State, and punishable by a fine 
or imprisonment, or both * * * the court, or justice, as the 
case may be, before whom such conviction shall be had, may, at 
his discretion, sentence such boy to the State Industrial School, 
or to such punishment as is now or may hereafter be prescribed 
by law for the same offense." 

The act of 1903, concerning delinquent children, defines at 
length the meaning of the words "delinquent children," and states 
that they "shall include any child 16 years of age, or under such 
age, who violates any law of this State, or any city or village 
ordinance," and proceeds to state a considerable number of acts 
which when performed shall render a child guilty of juvenile de-
linquency. 

Section 69, of said act, which forms section 594 of the Re-
vised Statutes, 1908, provides that the county court may commit 
any boy found to be a juvenile delinquent to the State industrial 
School for Boys. 

In view of these positive provisions of the law, it is impossi-
ble to understand upon what ground it can be held that a boy 
over the age of 7 years, and not over 16 years, having been found 
to be a juvenile delinquent, by a court of jurisdiction to determine 

the question, is not a proper subject for commitment to the State 
Industrial School. 

I am, therefore, of the opinion that the boy, Robert Oxford, 
is entitled to be admitted upon the mittimus in question to your 
school 

Very truly yours, 
JOHN T. BARNETT, 

Attorney General. 
By JAMES H. TELLER, 

Assistant Attorney General. 
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