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DENVER, COLO., November 15, 1908. 

To the Honorable 

HENRY A. BUCHTEL, 

Governor of the State of Colorado, 

State House, Denver, Colorado. 

Sir—In accordance with the requirements of the Constitu-
tion and statutes of the State of Colorado, I herewith submit a 
report of the official conduct of the office of Attorney General 
from the 8th day of January, 1907, to the 15th day of November, 
1908. 

Herewith I submit a complete list of the civil and criminal 
cases which have been disposed of or are now pending in the vari-
ous courts, in which I have appeared for the State or its officers. 

From among the opinions rendered by this office during the 
biennial period I have selected those which I regard of the most 
importance and included them in this report. 

The official business of the Attorney General's office has in-
creased very largely during the last few years by reason of recent 
enactments of the Legislature creating additional boards, bureaus 
and departments, and also by reason of the growth of business 
in the several executive departments. 

These new boards, bureaus and departments have required 
the advice and counsel of the Attorney General in their organ-
ization, as well as in connection with the many questions of 
procedure and practice that have arisen since their establish-
ment. 

At the present time the Attorney General is a member of 
many important Boards, such as the State Board of Equalization, 
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the State Board of Land Commissioners, the State Auditing 
Board, the Military Board, State Board of Education and State 
Board of Child and Animal Protection, etc. 

These Boards consume a great portion of the time of the 
Attorney General. The time has come, in my opinion, when the 
State officials should be relieved from serving upon these Boards, 
so that they may give their attention to other duties which per-
tain more directly to the office to which they are elected. 

The executive officers of the State were made ex officio members 
bers of these several Boards either by the Constitution or early 
statutes at a time when the population of the State was small 
and the revenues not sufficient to carry on separate Boards or 
departments, but as the State has grown in population the rev-
enues have increased, so that such Boards may now be easily 
maintained without requiring the executive officers to devote 
their time to them. Such Boards would be much more satisfactorily 
torily maintained for the interests of the State by commissioners 
or officials whose entire time could be given to the work of the 
office. 

This is particularly true of the State Board of Equalization. 
It is very seldom that any of the State officials have the technical 
nical knowledge necessary to qualify them in assessing the rail-
roads, telegraph and telephone companies operating within the 
state. Provision should be made for the establishment of a tax 
commission, composed of, say, three members, who are qualified 
as experts to determine the value and assess this property, thus 
relieving State officials of this duty, although they might still 
remain the State Board of Equalization and confine their duties 
to the equalization of valuations among the several counties. 

I thoroughly believe "that it is necessary for the best interests 
of the people of the State that the State officials who are mem-
bers of the State Board of Land Commissioners should be superseded 
seded by a board of land commissioners, composed of three 
members, one of whom shall act as register, and all of whom shall 
give their entire time in familiarizing themselves with the loca-
tion and value and the manner of disposing of the large amount 
of State lands in Colorado. 

The Board as it is now made up has almost no knowledge 
of the physical condition of particular tracts of land belonging 
to the State, so that we are compelled to rely entirely upon the 

reports of appraisers, whose terms of office are usually short, and 
who frequently have no greater knowledge concerning land values 
than the members of the Board. 

Just at this time many irrigation projects are being started, 
some of which are located so as to provide water for rich agricultural 
cultural lands belonging to the State. Without actual technical 
knowledge respecting the application of water from these irriga-
tion systems to said lands, it is impossible for the State Land 
Board to render the services to the State which are demanded. 

The creation of such commissions as above referred to would, 
in my opinion, not only tend to a better service to the State in 
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those departments, but would relieve the State officials from the 
performance of duties concerning which they are usually little 
qualified. The Attorney General in particular should be per-
mitted to confine himself to purely legal matters in which the 
State is interested. 

During the past two years this office has had an unusual 
amount of important litigation. 

The case of the State of Kansas vs. The State of Colorado 
commenced in the Supreme Court of the United States, which 
was prepared and argued by my predecessor in office, was decided 
on the 13th day of May, 1907, in favor of the State of Colorado. 

Subsequently the Attorney General of the State of Kansas 
filed a petition for rehearing, which was denied. 

This decision is regarded as a signal victory for this State, 
and has undoubtedly created an impetus in the investment of 
capital to further develop extensive irrigation projects in Colo-
rado. 

The most important litigation to the people of this State 
which this office has had during my term has been the anti-trust 
cases, which were brought and prosecuted under the authority of 
your excellency. 

The first of these cases started was against what is known 
as The Grocery Trust. A complaint was filed in the District 
Court of the City and County of Denver against a large number 
of individuals and corporations, as well as three associations, 
charging that a combination existed in restraint of trade, and 
praying that the defendants be enjoined from maintaining or 
carrying out said combination in the future. To the State's com-
plaint the defendants filed a demurrer. The case was heard before 
Judge Allen upon the demurrer and upon my application for a 
temporary injunction. 

The case was very bitterly fought by a number of able counsel 
representing the several defendants, and upon the conclusion of 
the hearing Judge Allen held that the complaint had been sus-
tained by the proof; that a combination in restraint of trade did 
exist, which was detrimental to the interests of the people of 
this State, and issued a permanent injunction, restraining the 
defendants from maintaining or continuing such combination. 
The defendants have appealed from the decision of Judge Allen, 
and the case is now pending in our Supreme Court. 

The same character of suit was instituted against The Den-
ver Brick Manufacturers' Association, together with certain cor-
porations and individuals comprising said association, and "The 
Denver Bricklayers' Union No. 1." praying for an injunction to 
restrain the defendants from maintaining or continuing a com-
bination in restraint of trade. 

The evidence in this case disclosed that no one could buy 
brick from a member of said association without first signing an 
agreement that it should be laid by members of Bricklayers' 
Union No. 1, and that unless the brick was purchased from some 
brick manufacturer who was a member of the Denver Brick Manufacturers 
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fucturers' Association it would not be laid by any member of the 
Denver Bricklayers' Union No. 1, but that the particular job 
would be declared a "scab" job and "unfair," and an effort made 
to prevent the erection of the structure for which the brick was 
purchased. 

In this case the principal fight was upon the right of the 
State to maintain the suit and the authority of the Attorney 
General to institute the suit. These questions were both deter-
mined in favor of the State. After the decision in this case by 
Judge Shattuck one of the head officers of the Bricklayers' Inter-
national Union came to Denver from Chicago, and, after an inves-
tigation of the facts, requested the local Union No. 1 to with-
draw from said combination, which it did by resolution. I there-
after dismissed the suit as to Bricklayers' Union No. 1. The case 
is still pending in the District Court for further disposition upon 
the merits. 

A similar suit was instituted against a number of the coal 
companies operating and selling coal in this State. This suit 
was also heard before Judge Shattuck upon a demurrer to the 
complaint raising the question of the authority of the State to sue 
and of the Attorney General to institute and prosecute the suit. 
This suit was also vigorously opposed, but both questions involved 
were decided in favor of the State. 

In these anti-trust cases I proceeded to enjoin the several 
companies and individuals composing the combinations under the 
common law, as we have no anti-trust statute in this State. In 
this respect Colorado stands with a very small minority of the 
States of the Union. I think there are only twelve or fourteen 
States that have no anti-trust law, and I desire to repeat the 
recommendation made by my predecessor in office that special 
legislation be passed by the next General Assembly to restrict 
trusts and unlawful combinations. 

While the trusts and combinations which exist in this State 
are small in magnitude as compared with the great aggregations 
of capital in the East, yet, nevertheless, by the adoption of the 
same methods used by the larger combinations, the people of 
this State are oppressed and denied the right of free, open and 
fair competition. 

I also recommend that sufficient power be given to the Attor-
ney General to proceed against illegal trusts and combinations, 
either by quo warranto or some direct proceeding, with the addi-
tional power to revoke the charter of any corporation which may 
be a party thereto, with adequate penalties to insure the enforce-
ment of the law. 

The authority contained in section 1783, 1 Mills' Annotated 
Statutes, under which the prosecutions in the trust cases were 
conducted, was seized upon by a number of people throughout 
the State as sufficient for the Governor and the Attorney General 
to proceed to stop prize fighting, gambling and the illegal sale of 
liquor throughout the State. 

ATTORNEY GENERAL OF COLORADO. 
9 

As I have previously advised you, it never was the intention 
of the Legislature under this section that the Governor and 
Attorney General should undertake to supersede the various dis-
trict attorneys in the prosecution of this class of cases, but that 
this section of the statute was adopted to enable the Governor 
to take such steps in cases of great emergency, or where the 
interests of the people as a whole were being encroached upon, 
or where the district attorney had refused to do his duty. We 
frequently heard the remark that the Governor in taking his 
oath of office was sworn to enforce the laws of the State. Un-
thinking people in some way assumed that it was your duty to 
call upon the Attorney General to go into each and every city, 
town and hamlet in the State to enforce these laws. This, of 
course, is ridiculous, as well as a physical impossibility for the 
Attorney General to do, even if he had fifteen assistants instead 
of three. 

It is no part of the duty of the Governor or Attorney Gen-
eral to prosecute these cases so long as the duly elected and 
qualified district attorneys are willing to act, and we have 
found that, with the exception of two or three instances, the 
district attorneys throughout the State have been willing to act 
when proper evidence has been submitted to them by reputable 
witnesses, who have been willing to go upon the stand and testify. 

At your request I have taken these matters up with several 
of the district attorneys throughout the State, and have suc-
ceeded in getting them to take action against violators of the law. 
I have also, at your request, gone personally and sent my deputies 
into several of the counties of the State, and by threats of prosecution 
cution caused gambling to be closed and the saloons to be closed 
on Sundays, and I believe that the laws respecting these questions 
are more thoroughly observed to day than they ever have been 
before in the history of Colorado. 

The collection of inheritance taxes under the Revenue Act 
has greatly increased the work of this office, and consumes prac-

tically all the time of one of the assistants. Through the efforts 
of this office there has been collected and judgments secured, 
during the past two years, about five hundred and fifty thousand 
dollars ($550,000) in inheritance taxes, so that it can readily 
be seen that close attention given to these collections will result 
in a large amount of revenue for the State. 

Upon assuming the duties of this office I found that in the 
estate of Winfield S. Stratton, deceased, the County Court of 
El Paso County had fixed the inheritance tax in said estate at 
$284,064.33, with interest at six per cent. from September 14, 
1902. The executors of the estate refused to pay the interest 
on said tax. I arranged with the attorneys of said estate to 
have the case taken to the Supreme Court upon a writ of error, 
which was done on April 25, 1907. and by agreement the case was 
advanced for an early hearing. Upon the hearing the court decided 
cided that we were entitled to the interest, which amounted to 
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about $80,000. This tax and interest were subsequently collected 
in full. 

In the matter of the estate of Andrew J. Macky I have held 
that the State of Colorado is entitled to the inheritance tax 
upon the bequest made to the University of Colorado, and by 
reason of the Attorney General being ex officio the legal adviser 
of the said university I have consented to the Regents of the 
University employing special counsel in this particular matter, 
as I believe that the question as to whether or not a gift to a 
State institution should be exempt from such tax should be 
settled by our Supreme Court. The question has been deter-
mined in favor of the State in the District Court of Boulder 
County and is now pending in the Supreme Court upon appeal. 

Two other large estates, namely, the estate of the late 
Walter S. Cheesman and of the late F. A. Keener, have had the 
special attention of this office because of the magnitude of the 
estates and of our inability to agree upon what the inheritance 
tax should be. 

The Cheesman estate is now pending in the Supreme Court, 
and the question of the amount of inheritance tax in the Keener 
estate is pending in the District Court of the City and County of 
Denver. 

Another case of importance to the people of the State was 
the case brought by The Denver & Rio Grande Railroad Company 
and eighteen other railroad companies against the State Rail-
road Commission for the purpose of having the State Railroad 
Commission Act passed by the last General Assembly declared 
unconstitutional and invalid. 

In my pleadings in the District Court of the City and County 
of Denver I raised several technical questions; among others, the 
right of the plaintiffs to proceed by quo warranto, which was the 
form of action adopted, but did not argue that question either 
in the District Court or the Supreme Court, as I was satisfied 
that the act was constitutional and believed that we should have 
a direct ruling upon that question. The District Court held that 
the act was unconstitutional. I took the case to the Supreme 
Court, where the judgment of the District Court was reversed 
upon the technical point raised by my demurrer that the rail-
roads had not adopted the proper procedure, but without passing 
upon the constitutionality of the act, other than that Chief Jus-
tice stated that in his opinion said act did not contravene the 
Constitution of this State. 

The decision of the Supreme Court, while reversing the case, 
was a great disappointment to the people, as it decided nothing 
while both parties to the action were very anxious to have the 
main question as to the constitutionality of the act determined. 

Since the reversal of the case by the Supreme Court fourteen 
of the railroad companies have separately filed in the United 
States Circuit Court bills of complaint, seeking to enjoin the 
Railroad Commission from performing any acts, upon the ground 
that the said Railroad Commission Act is unconstitutional and 
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void. To these separate suits I have filed joint and several de-
murrers, upon which the cases are now pending. 

The County Commissioners of Ouray and Park Counties have 
instituted suits in the District Court of this county against the 
State Board of Equalization, alleging that the said Board has 
not properly and legally distributed the assessed valuation of 
railroad property throughout the several counties of the State. 

This question is one that has given the present Board, as 
well as all Boards in the past, since the present Revenue Act 
became a law, much annoyance. The fact is that the strict letter 
of the statutes has never been observed in assessing railroad 
property since the present Revenue Act became a law. This is 
entirely because of the impractical and unjust provisions of the 
law. These cases can not possibly be disposed of during my term 
of office, and, in fact, I doubt if they will be until after the next 
Legislature adjourns. I, therefore, strongly urge that you call 
the attention of the Seventeenth General Assembly to the inade-
quate and impractical provisions of the Revenue Act in this re-
spect, so that they may at least make some amendments if they 
can not pass an entirely new Revenue Act, which, in my judg-
ment, is very much needed. 

I have met with the assessors of the several counties of the 
State on two occasions during their annual meetings, and they 
are, I believe, a unit in declaring that the present Revenue Act 
is unsatisfactory, bunglesome and inadequate, from their stand-
point, as well as from the standpoint of the State Board of Equal-
ization and the taxpayers, whom we all have been trying to 
serve. 

Under a resolution passed by the State Board of Land Com 
Commissioners. I was instructed to commence suit in the name of the 
People against one James L. Hurt, for conspiracy in obtaining 
from the State certain lands situated in Rio Grande County. I 
commenced such action in the District Court of the City and 
County of Denver. The suit was afterwards transferred to the 
District Court of Saguache County, where it was tried before 
Judge Pike on November 11, 1908. Judgment was rendered in 
favor of the defendant in this case. 

I believe the court erred in so deciding the case, and I have 
therefore appealed to the Supreme Court. The evidence in the 
case, however, disclosed that Mark G. Woodruff, the former 
Register of the State Land Board, had been guilty of fraudulent 
practices in connection with this transaction, and I have for-
warded an affidavit, together with certain other papers bearing 
upon the case, to the district attorney of the City and County of 
Denver, for such action as he may deem necessary and appro-
priate. 

During my term of office I have collected the following 
money: From the clerk of the Supreme Court of the United 
States, a return of $95.00, deposited as costs in the case of Pat-
terson vs. The People of the State of Colorado, ex rel. the Attor-
ney General, etc., which amount I have paid to the State Treasurer; 
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urer; also the sum of $150.00 in settlement of a disputed amount 
due the State on account of inheritance tax in the estate of 
H. E. Holbrook in the County Court of Pueblo County, which 
amount I have remitted to the County Treasurer of Pueblo 
County. 

In closing this report I desire to express my appreciation 
of the cordial co-operation which I have always had from your 
Excellency during the past two years, and also to express my 
thanks for the very able and conscientious services rendered by 
my subordinates in this office. 

Very truly yours, 

WILLIAM H. DICKSON, 

Attorney General. 

APPENDIX 

List of Cases Pending and Disposed 
of During 1907 and 1908 

Opinions Rendered for 
Same Period 
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CIVIL CASES IN THE SUPREME COURT OF THE UNITED 
STATES. 

State of Kansas vs. State of Colorado. 

Original suit involving the right of residents of Colorado to 
divert and use the waters of the streams of Colorado for irrigation 
tion and domestic purposes. Case dismissed without prejudice 
May 13, 1907. 

Thomas M. Patterson vs. People of the State of Colorado 

Contempt case. Appeal from Supreme Court of Colorado. 
Judgment affirmed March 6, 1907. 

Moyer vs. Peabody, et al. 

Error to United States Circuit Court. Suit for $100,000 
damages. Briefs filed. Awaiting oral argument. 

CIVIL CASES IN THE UNITED STATES CIRCUIT COURT. 

People vs. Great Western Sugar Company. 

Case removed from District Court of the City and County of 
Denver. Action brought quo warranto for failure to pay annual 
nual corporation tax. Pending on demurrer. 

Atchison, Topeka & Santa Fe Railway Company us. Sullivan. 
County Treasurer. 

Action to enjoin the collection of taxes. State of Colorado 
intervened. Decided in favor of defendant. Will be appealed. 

The following cases are original actions against the State 
Railroad Commission seeking to enjoin the commission from the 
performance of any acts on the ground that the Railroad Com-
mission Act passed by the Sixteenth General Assembly is uncon-
stitutional and void. These cases are pending on demurrer. 

No. 5186. Chicago, Burlington and Quincy Railway Company 
pany vs. State Railroad Commission. 

No. 5187. The Colorado and Southern Railroad Company 
vs. State Railroad Commission. 
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No. 5188. The Colorado Springs and Cripple Creek District 
Railway vs. State Railroad Commission. 

No. 5189. The Denver and Rio Grande Railroad Company 
vs. State Railroad Commission. 

No. 5194. The Florence and Cripple Creek Railroad Com-
pany vs. State Railroad Commission. 

No. 5195. The Midland Terminal Railway Company vs. 
State Railroad Commission. 

No. 5196. Atchison, Topeka and Santa Fe Railway Com-
pany vs. State Railroad Commission. 

No. 5197. The Colorado Midland Railway Company vs. 
State Railroad Commission. 

No. 5198. The Colorado Eastern Railway Company vs. 
State Railroad Commission. 

No. 5193. The Canon City and Cripple Creek Railroad vs. 
State Railroad Commission. 

No. 5190. The Rio Grande Southern Railway Company vs. 
State Railroad Commission. 

No. 5191. Union Pacific Railroad Company vs. State Rail 
road Commission. 

No. 5192. The Missouri Pacific Railway Company vs. State 
Railroad Commission. 

No. 5201. The Denver, Northwestern and Pacific Railway 
Company vs. State Railroad Commission. 

West Coast Life Insurance Company vs. Rittenhouse, Com 
Commissioner of Insurance. 

Original action to enjoin cancellation of license. Pending 
on demurrer. 

CIVIL CASES IN SUPREME COURT OF COLORADO. 

People ex rel. Johnson vs. Earl. 

Appeal from District Court of Boulder County. Election 
case. Disposed of on merits. 

State Railroad Commission vs. Denver and Rio Grande Railroad 
Company. 

Appeal from the District Court of the City and County of 
Denver. Judgment reversed and cause remanded June 1, 1908. 

Denver Jobbers' Association vs. People. 

Appeal from the District Court of the City and County of 
Denver. Pending. 
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The Regents of the University of Colorado and the executor of 
the estate of Andrew J. Macky, deceased, vs. People of the 
State of Colorado. 

Appeal from the District Court of Boulder County involving 
the inheritance tax on the estate of Andrew J. Macky, deceased. 
Pending. 

The County Court of the City and County of Denver and Grant 
L. Hudson, Judge thereof, vs. Watson, Administrator of Es-
tate of Walter S. Cheesman, deceased. 

Error to District Court of City and County of Denver in-
involving inheritance tax on estate of Walter S. Cheesman, de-

ceased. Pending. 

CIVIL C A S E S I N T H E D I S T R I C T C O U R T O F T H E C I T Y 

A N D C O U N T Y O F D E N V E R . 

Denver and Rio Grande Railroad Company vs. State Railroad 
Commission. 

Quo warranto suit brought by the Denver and Rio Grande 
Railroad Company and eighteen other railroad companies for the 
purpose of ousting the State Railroad Commission upon 
the ground that the Railroad Commission Act passed by the Six-
teenth General Assembly is unconstitutional. Judgment in 
favor of plaintiff. Appeal to Supreme Court. 

Peter Winne, et al., vs. Emma M. Bell, et al. 

Action under a will for leave to sell property. Decree in 
favor of plaintiff. October 7, 1907. 

People vs. General Electric Company. 

Quo warranto for failure of defendant to pay annual corporation 
poration tax. Tax paid and suit dismissed. 

People vs. American Biscuit and Manufacturing Company. 

Quo warranto for failure to pay annual corporation tax. 
No service obtained. 
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People vs. Great Western Sugar Company. 
Quo warranto for failure to pay annual corporation tax. 

Case removed to the United States Circuit Court. Pending on 
demurrer. 

People vs. Denver Jobbers Association, et al. 
Original action for injunction on account of operations in re-

straint of trade. Judgment in favor of plaintiff. Permanent in 
junction granted. Case appealed to Supreme Court. 

In re Estate of Walter S. Cheesman. 
Petition for writ of certiorari to review action of County 

Court. Judgment in favor of the estate. Appeal to the Supreme 
Court. 

People ex rel., etc., vs. Denver Brick Manufacturers Association. 
Original action for injunction to restrain defendants from 

operating in restraint of trade. Pending. 

People ex rel., etc., vs. Consolidated Coal Company. 
Original action for injunction to restrain defendants from 

operating in restraint of trade. Pending. 

Atchison. Topeka and Santa Fe Railroad Company vs. State 
Board of Equalization, et al. 

Original action to restrain State Board of Equalization from 
distributing certain assessments. Judgment in favor of plaintiff. 

School of Mines vs. George D. Statler, et al. 
Petition for writ of mandamus to compel defendant to is-

sue certain warrants. Judgment for petitioners February 26, 
1908. 

Maryland Casualty Company vs. E. E. Rittenhouse, as Commissioner 
sioner of Insurance. 

Action for injunction. Dismissed on motion of plaintiff 
March 2, 1908. 
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German Ditch and Reservoir Company, et al., vs. Charles M. 
Jump as Water Commissioner, Etc. 

Action for injunction. Pending. 

Board of County Commissioners of Park County vs. State Board 
of Equalisation. 

Petition for writ of mandamus to compel the defendant to 
make redistribution of assessment of railroad property. Pending. 

Board of County Commissioners of Ouray County vs. State Board 
of Equalization. 

Petition for writ of mandamus to compel defendant to make 
redistribution of assessment of railroad property. Pending. 

DISTRICT COURT OF BOULDER COUNTY. 

Regents of University of Colorado vs. People. 
Appeal from County Court of Boulder County. Affect-

ing the payment of the inheritance tax of the estate of Andrew J. 
Macky, deceased. Judgment in favor of the people. Appeal to 
the Supreme Court. 

DISTRICT COURT OF EL PASO COUNTY. 

E. B. Simmons, as Treasurer of El Paso County, vs. the Atchison, 
Topeka and Santa Fe Railroad Company. 

Action to recover balance due on account of taxes. Judg-
ment in favor of defendant. 

DISTRICT COURT OF JEFFERSON COUNTY. 

Farmers High Line Canal and Reservoir Company vs. William M. 
Davis, as Water Commissioner, etc. 

Action for injunction. Pending. 

DISTRICT COURT OF WELD COUNTY. 

C. H. Ramsey vs. T. W. Jaycox, State Engineer, et al. 
Action for injunction. Pending. 
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d i s t r i c t c o u r t o f s a g u a c h e c o u n t y . 

People vs. James L. Hurt. 
Action to recover land, alleged to have been fraudulently ob-

tained from the state. Judgment in favor of defendant. Novem-
ber 12, 190S. Appeal to the Supreme Court. 
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INHERITANCE TAX MATTERS. 

Inheritance tax matters which have received attention from 
this department. 

Estate. Situs. 

In re. M. V. Brown Denver County 

In re. William Painter Denver County 

In re. P S. Bailey Denver County 

In re. W. J. Wilson Denver County 

In re. D. C. Jones Denver County 

In re. T. S. Higginson Denver County 

In re. C. W. Ellis Denver County 

In re. C. J. Knoch Denver County 

In re. B. F. Fritch Denver County 

In re. B. B. Brown Denver County 

In re. W. L. Guinn Denver County 

In re S. H. Hemphill Denver County 

In re. A. T. Lewis Denver County 

In re. L. Nichols Denver County 

In re. E. E. Burlingame Denver County 

In re. T. J. Kirkwood Denver County 

In re. J. D. Hinkle Denver County 

In re. A. M. Small Denver County 

In re. F. J. Hearne Denver County 

In re. Gilbert McIlveen Denver County 

In re. J. C. Hart Denver County 

In re. Max Buerger Denver County 

In re. J. M. McGregor Denver County 

In re. J. C. Marshall Denver County 

In re. W. Z. Hallam Denver County 

In re. C. F. Hallam Denver County 

In re. E. L. Fuller Denver County 

In re. A. G. Clark Denver County 

In re. Susan Andrews Denver County 

In re. Frank Jerome Denver County 

In re. E. E. Chever Denver County 

In re. G. I. Brinker Denver County 

In re. Seth Frink Denver County 

In re. M. E. Davis Denver County 

In re. Joseph Palmer Denver County 

In re. James Callanan Denver County 

In re. R. B. Sullivan Denver County 
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Estate. Situs. 

In re. Thomas Scattergood Denver County 

In re. J. A. Hubbell Denver County 

In re. E. L. Gallatin Denver County 

In re. M. J. Snowdon Denver County 

In re. J. H. Lucking Denver County 

In re. Ida De Slitger Denver County 

In re. J. R. De Remer Denver County 

In re. G. W. Miller Denver County 

In re. Edward Karsterns Denver County 

In re. J. A. Sullivan Denver County 

In re. Maria Wortman Denver County 

In re. M. C. White Denver County 

In re. M. C. Palmer Denver County 

In re. William Hennessy Denver County 

In re. Jacob Solomon Denver County 

In re. S. A. Hutchins Denver County 

In re. S. R. Maxwell Denver County 

In re. C. C. Davis Denver County 

In re. G. A. Bristol Denver County 

In re. G. H. Root Denver County 

In re. M. B. MacMaster Denver County 

In re. E. L. Qulgley Denver County 

In re. A. T. Pollock Denver County 

In re. Barbara Laubonheimer Denver County 

In re. W. B. Felker Denver County 

In re. D. V. Burns Denver County 

In re. D. W. Skinner Denver County 

In re. E. C. Swanson Denver County 

In re. Isaac Ware Denver County 

In re. J. I. Bayaud Denver County 

In re. J. E. Pennoyer Denver County 

In re. Adolph Schorsch Denver County 

In re. C. D. Warren Denver County 

In re. Ida Bingham Denver County 

In re. M. W. Church Denver County 

In re. J. G. Benkelman Denver County 

In re. F. T. Freeland Denver County 

In re. E. P. George Denver County 

In re. B. B. Edwards Denver County 

In re. O. M. Homans Denver County 

In re. H. E. Brandt Denver County 
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In re. John Ehl Denver County 

In re. W. S. Thomson Denver County 

In re. G. M. Walker Denver County 

In re. B. F. Woodward Denver County 

In re. Hendroi Charpiot Denver County 

In re. M. A. James Denver County 

In re. A. W. Barnes Denver County 

In re. Q. A. Shaw Denver County 

In re. J. F. Brown. Denver County 

In re. T. F. Petrie Denver County 

In re. H. O. Gibbs Denver County 

In re. Alice Hill Denver County 

In re. Erskln Uhl Denver County 

In re. H. S. Tarbell Denver County 

In re. E. B. Muncey Denver County 

In re. I. C. Myers Denver County 

In re. C. H. Adams El Paso County 

In re. Margaret Boomloser El Paso County 

In re. G. G. Hanscome El Paso County 

In re. John Ingils El Paso County 

In re. Jane E. Coe El Paso County 

In re. E. E. Martin El Paso County 

In re. Michael Bonik El Paso County 

In re. C. C. Plum El Paso County 

In re. A. S. Anderson El Paso County 

In re. W. C. White El Paso County 

In re. J. G. Shields El Paso County 

In re. S. E. Crowell El Paso County 

In re. O. G. Fehringer El Paso County 

In re. G. E. Babcock EI Paso County 

In re. C. E. Perkins El Paso County 

In re. E. J. Wolff Boulder County 

In re. E. C. Ingalls Boulder County 

In re. C. E. Nichols Boulder County 

In re. J. C. Garrett Boulder County 

In re. M. E. Maynard Boulder County 

In re. Bridget O'Connor Boulder County 

In re. T. G. Mayfield ...Boulder County 

In re. W. J. Kiteley Boulder County 

In re. A. S. McCoy Boulder County 

In re. G. B. Meeconer Boulder County 
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In re. 

In re. 

In re. 

In re. 

In re. 

In re. 

In re. 

In re. 

In re. H. R. Holbrook 

In re. 

In re. 

In re 

In re. 

In re. 

In re. 

In re. 

In re. Henry Schneider 

In re. 

In re. 

In re. 

In re. A. H. DeFrance 

In re. 

In re. 

In re E. T. Beckwith... 

In re. H. L. G. Brown 

In re. 



OPINIONS. 

Re effect of amendment to Registration Act, raising limit of population 
tion from 5,000 to 20,000. 

Denver, Colo., January 10, 1907. 
HON. W. W. BOOTH, 

Senate Chamber, 
State Capitol. 

Dear Sir—Your communication of yesterday, making in-
quiry regarding chapter 100 of the act of the General Assembly 
of 1905, commonly known as the Registration Act, has received 
my consideration. 

I understand that you desire my opinion concerning the 
effect of an amendment of the act referred to, raising the limit 
of population of cities to which the act shall apply from five 
thousand to twenty thousand. 

Section 4186, M. A. S., provides as follows: "No act or part 
of an act repealed by another act shall be deemed to be revived 
by the repeal of the repealing act." If, then, the act of 1905 fully 
and absolutely repeals all previous acts, no mere amendment of 
the act would operate to revive the statutes thereby repealed. 

In my opinion, however, the act of 1905 does not absolutely 
repeal all laws theretofore existing relative to registration. It 
is, in effect, a special statute operating only in cities of a popula-
tion of five thousand and upwards. Its effect is only to suspend 
the operation of the general laws relative to registration in cities 
of the designated population. If, by amendment or repeal of the 
act of 1905, the suspension of the operation of the general law 
shall cease, then such general law will be in force and operation. 
I take this to be the doctrine of the case of Heinsen vs. State, 
14 Colorado, 228. 

In my opinion, the act of 1894, relative to registration, is 
therefore now in force and operation as to all cities of the 
second class with a population of less than five thousand, and 
if the act of 1905 shall be amended as you propose the provisions 
of the act of 1894 will again become operative as to all cities 
of the first and second class having a population of twenty thou-
sand or less, and in other cities, whether incorporated under gen-
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general law or special charter, having a population of twenty thou-
sand or less. 

It follows, of course, that it does not become necessary to 
re-enact portions of the act of 1894 to accomplish the purpose 
you have in view. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 
By HORACE PHELPS, 

Deputy Attorney General. 

The President pro tem. of the Senate is entitled to draw pay as a 
State Senator for the time he may act as Lieutenant Governor during 
the session of the Legislature of which he is a member, if he shall elect 
so to do. 

Denver, Colo., January 11, 1907. 
HON. GEORGE D. STATLER, 

Auditor of State. 
Capitol Building. 

My Dear Sir—I am in receipt of your favor of the 10th inst., 
making inquiry as to whether or not Senator Lewis should draw 
salary from January 2, 1907, to January 8, 1907, as Senator or 
as Lieutenant Governor. 

Section 6 of article V of the Constitution provides: "Each 
member of the General Assembly, until otherwise provided by 
law, shall receive as compensation for his services seven dollars 
($7.00) for each day's attendance and fifteen cents (.15c) for 
each mile necessarily traveled in going to and returning from 
the seat of government, and shall receive no other compensation, 
perquisite or allowance whatsoever. * * * " 

While it is true that the statute provides that Senator Lewis 
shall perform the duties and draw the salary of Lieutenant Gov-
ernor by virtue of his office as President pro tem. of the Senate, 
still, inasmuch as he held his office during the period in question 
by virtue of the fact that he was a member of the General Assem-
bly. he can not be deprived of his constitutional rights to draw 
seven dollars per day during said period if he so desires. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 
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When two bills are introduced, one in the Senate and the other in 
the House, although one may be a carbon copy of the other, they become 
different and distinct bills by reason of their being introduced iu the 
separate bodies, 

Denver, Colo., January 11, 1907. 

HON. W. W. BOOTH, 

State Senate. 

Dear Sir—In reply to your favor of the 10th inst., requesting 
ing an opinion as to whether or not the adoption of the enclosed 
resolution would conflict in any way with the existing statutes 
or endanger the legality of any bill which might be introduced 
in the Senate or House, I have to say that I find nothing in the 
Constitution or the statutes of this State which would prohibit 
the printing of bills introduced in the Senate or the House in 
the way you indicate. 

In my judgment, however, such a practice would be, to say 
the least, unusual, and, I think, entirely unnecessary. I am unable 
able to find a precedent for any such practice, and I am not willing 
ing to say that such practice would not endanger the legality of 
a bill. 

When two bills are introduced, one in the Senate and the 
other in the House, although one may be a carbon copy of the other, 
by reason of their being introduced in the separate bodies, they 
become different and distinct bills. One is a Senate bill and the 
other a House bill, and I know of no authority or practice for 
making any single bill both a Senate and a House bill. 

It seems to me that the object desired, to wit, the curtailing 
of the expenses of printing, might better be accomplished by hav-
ing the Senate and House committees agree in conference that 
where there are duplicate bills introduced in the Senate and 
House, to divide them, and have a portion of the Senate bills 
printed and a portion of the House bills printed. This would 
accomplish the same purpose, without taking any chances on 
affecting the legality of any bill and without establishing a bad 
precedent. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 
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Re duty of Coroner in case of violent or sudden death. 
I t makes no difference in what manner a person dies; if he is sup-

posed to have died by unlawful means, or the cause of the death is unknown 
known, it is the sworn duty of the coroner to hold an inquest. 

Denver, Colo., January 15, 1907. 
HON. HUGH L, TAYLOR, 

Secretary of State Board of Health, 
Capitol Building, City. 

Dear Sir—I am in receipt of your communication of the 11th 
instant, enclosing death certificate of Hugh Lewis and correspondence 
spondence attached thereto. 

In reply to the same will say that section 870 of Mills' 
Annotated Statutes provides: 

" It shall be the duty of the coroner, on being informed of 
the violent or sudden death of any person within his jurisdiction, 
the cause of which is unknown, immediately to proceed to view 
the body and make all proper inquiry respecting the cause and 
manner of the death, and if from such inquiry he shall be satisfied 
fied that no person has been guilty of causing or procuring the 
death, and that there are no suspicious circumstances attending 
it, he shall, without further proceedings therein, deliver the body 
to the friends, if any there be, for interment. Where he has 
notice of the dead body of any person supposed to have died by 
unlawful means, or the cause of whose death is unknown, found 
or being in the county, it shall be his duty to summon forthwith 
six citizens of the county, to appear at a time and place named; 
the coroner alone shall issue certificates of death in cases herein 
provided, where he shall have held an inquest." 

It appears from the correspondence enclosed that Dr. Braden 
was not present when Lewis died, but saw him some time after 
the death, and that he does not know what was the cause of 
Lewis' death. He thereupon notified the coroner, which was in 
accordance with his duty. It then became the duty of the coroner 
to take the matter up under the statute above quoted, it being a 
death the cause of which was unknown. 

I see by the enclosed letter from the coroner that he makes 
this statement: "Hugh Lewis died at Carbondale from the effects 
of a prolonged drunk and exposure." If the coroner knows this 
fact he seems to be the only person who does know it, and it is 
his duty to sign the death certificate; on the contrary, if he does 
not know and no one else knows, as appears to be the case, it is 
the duty of the coroner to investigate. 

The coroner also makes this statement in his letter of December 
cember 28, 1906: " I will not hold an inquest on any man who 
died as this man did." It makes no difference in what manner 
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a person dies, if the person is supposed to have died by unlawful 
means, or the cause of the death is unknown, it is the sworn 
duty of the coroner to hold an inquest, and he should be so 
notified. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

Re payment of vouchers out of incidental fund. 
"No part of incidental fund shall be used for the payment of any 

clerical help, or for additional compensation to the employes specified in 
short appropriation bill." 

Does not apply to legal services. 

Denver, Colo., February 5, 1907. 
HON. GEORGE D. STATLER, 

Auditor of State, 
Capitol Building, City. 

Dear Sir—I am in receipt of your favor of the 5th instant, 
asking my opinion with reference to the payment of the four 
vouchers approved by the Auditing Board, January 28, 1907, and 
drawn against the general incidental fund. 

In reply I beg leave to say that as the latter part of section 3 
of House Bill No. 34, known as the Short Appropriation Bill, 
provides: 

"That no part of said incidental fund of $15,000 shall be 
used for the payment of any clerical help, or for any additional 
compensation to the employes already specified in this bill," 
That the Auditing Board was in error in authorizing the 
payment of two of the enclosed vouchers, being the vouchers of 
G. W. Campbell and William J. Hamilton. Both of the above 
vouchers are for clerical help, and in my judgment should not 
be paid out of the general incidental fund. 

The voucher to Henry J. Hersey, attorney at law, is for 
professional services and should in my judgment be paid out of 
the general incidental fund, there being a clear distinction be-
tween "clerical help" and "legal services." 

As to the fourth voucher, that issued to Walter T. Brown, 
I see no reason why it can not be paid out of the general inci-
dental fund, as it is not for "clerical help" or "additional com-
pensation to the employes already specified in this bill," but it 
should properly be paid by the Board of Capitol Managers, and 
I would so inform them. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 
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Re legality of high school bonds. 
County High School building must be erected at the place selected 

by the qualified electors, by a majority vote, at same time as the question 
of voting the bonds 

Where location has not been selected by electors and High School 
Committee claims right to select, building should be erected at county 
seat. 

Denver, Colo., February 13, 1907. 
MR. H. L. VAN HORN, 

Gypsum, 
Colorado. 

Dear Sir—I am in receipt of your letter of the 4th inst., ask-
ing an opinion from me as to the legality of county high school 
bonds to be issued for the construction of a building for county 
high school purposes, erected at a place other than the one se-
lected by the electors. In other words—and the facts upon which 
this question is based are gathered from your letter—has a county 
high school committee the authority to locate a county high 
school building in a town or city other than the one selected by 
the qualified electors of such county, the location having been se-
lected by a majority vote of the electors at the same time as the 
question of voting the bonds? 

The law relative to the organization of county high school 
districts is found in 3 Mills (Rev.) Statutes, sections 4003a-4003h, 
and such law is silent as to this particular point; but section 
4003e provides: 

"With reference to any high school organized under the pro-
visions of this act, or heretofore organized as a union high school 
at any county seat, under section 3997 M. A. S., the high school 
committee shall exercise all the powers and perform all the du-
ties that are, at the time of the adoption of this act, accorded to 
and required of directors of first and second class districts 
throughout the state." 

And section 4005, 2 M. A. S., provides: 
"In districts of the first and second classes, the boards, after 

organization, shall exercise all the power given the electors of dis-
tricts of the third class, as specified in section 63 of said chapter." 

And section 63 referred to, 2 M. A. S., 4027, reads: 
"The qualified electors of districts of the third class, when 

assembled at any regular or special meeting, shall have power: 
* * * Third, to fix the site for each school house, taking into 

consideration, when doing so. the wants and necessities of the 
people of each portion of the district." 

On account of the above various provisions of the statute, 
the question has frequently arisen as to whether a county high 
school committee has the power to select the location for the site 
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of a county high school building, and my predecessor in office, 
in passing upon this question, where the location had not been 
selected by the electors and where the high school committee 
claimed the right to select it, said: 

"As to the location of the county high school building, I 
am of the opinion that in the absence of determining a location 
other than the county seat by the electors, such building should 
be erected at the county seat." 

Attorney General's Report, 1905-6, pages 171, 172. 
From the above opinion it will be seen that the high school 

committee was held to have only a limited authority—that is, 
only the authority to select the site within the county seat, 
where no location was selected by the electors; and, by analogy, 
if the electors had selected a location, then the high school 
committee would have the power only to select a site in that 
particular town or city. 

In addition to the foregoing, I am of the opinion that, if the 
question of the location was submitted to the qualified electors 
at the same time as the question of voting bonds, the former 
would, in a measure, become a material part of the latter question 
tion. That is, many persons might vote in favor of the bonds if 
for the erection of a building at a place particularly desirable 
or near them; while, on the other hand, the same persons might 
vote against the bonds if the building should be located at an 
undesirable point or one far from them. If this reasoning be 
correct, the bonds would not be absolutely valid unless all of 
the requirements, both in the statute and in the election, had 
been fully complied with. 

For the foregoing reasons, I am of the opinion that it is 
essential to the validity of these bonds to locate the county high 
school building at the place selected by the electors at such 
election. 

Respectfully submitted, 
WILLIAM H. DICKSON, 

Attorney General. 

While a lien may be created by statute against specific personal 
property for a tax levied thereon, in case of military poll tax no specific 
lien could be made, as it is a personal tax and not a personal-property tax. 

Denver, Colo., February 13, 1907. 
COL. W. H. SWEENEY, JR., 

Special Officer, Military Poll Tax, 
Pueblo, Colorado. 

Dear Sir—In reply to your letter of the 11th inst., requesting 
an opinion from this office "as to the difference between the 
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word 'lien' as applied to taxes, and the results obtained in the 
collection of taxes by 'distress,' I beg to advise you: 

That the word "lien," as applied to taxes, refers to the 
statutory claim that the taxing power has on the specific prop-
erty taxed until the tax is paid, but if the tax is not voluntarily 
paid, the property must be seized and sold in accordance with 
the provisions of the statute as to notice, etc. 

3 Mills' Revised, section 3087, provides: 
"Any person subject to military poll tax and refusing or 

neglecting to pay the same on or before the first day of August 
in each year, shall be considered delinquent, and thereafter 
such unpaid tax shall draw interest at the rate of fifteen per 
cent. per annum; and if any person shall neglect or fail to pay 
such tax until after the 30th day of December of each year, the 
county treasurer shall make the same by distress and sale of 
any of the personal property of such delinquent in the manner 
provided by law for the distress and sale of personal property 
for unpaid taxes." 

The term "by distress and sale" as used in this section 
simply means that the county treasurer shall issue a distress 
warrant, and under such warrant any of the personal property 
of the delinquent tax-payer may be seized and sold as provided 
in 3 Mills' Revised, 3923s, as follows: 

"When the treasurer distrains goods he may keep them at 
the expense of the owner and shall give notice of the time of 
their sale within five days after the day of the taking, in the 
manner constables are required to give notice of sale of personal 
property on execution; and the time of the sale shall not be 
more than ten days from the date of the first notice, but he may 
adjourn the sale from day to day for a period not exceeding 
ten days, and shall adjourn when there are no bidders; and in 
case of an adjournment he shall put up a notice thereof at the 
place of sale. Any surplus remaining above the taxes, pen-
alties, interest and costs, charges for keeping and sale, shall 
be returned to the owner; and the treasurer shall, on demand, 
render an account in writing of the sale and charges." 

From the above it is evident that, while a lien may be 
created by statute against specific personal property for a tax 
levied thereon, in the case of a military poll tax no specific lien 
could be made, as it is a personal tax and not a personal prop-
erty tax. 

Respectfully submitted, 

WILLIAM H. DICKSON, 

Attorney General. 
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Re appointment of County Commissioner when vacancy exists. 
In case of a vacancy occurring in the office of County Commissioner, 

the Governor shall fill the same by appointment of some person who is a 
resident of that district of the County, who shall hold office until the 
vacancy be filled according to law. 

Denver. Colo., February 13, 1907. 

DR. LESTER C. STAPLER, 
Albany Hotel, 

Denver, Colo. 

Pear Sir—In reply to your request for an opinion as to the 
appointment of a county commissioner when a vacancy exists, I 
beg to advise you as follows: 

3 Mills' Revised, 7S3, inter alia, provides: 
"Each county shall be divided by the board of commissioners 

holding office when this act goes into effect, or in the case of new 
counties by the first board holding office after its organization, 
into as many districts as there are county commissioners in the 
county; such districts to be as nearly equal in population as 
possible. * * * One commissioner shall be elected from 
each of such districts by the voters of the whole county. 
* * * If either or any of the commissioners shall, during 
his term of office, remove without the district in which he resided 
when elected, his office shall thereupon become vacant, and it 
shall be the duty of the remaining commissioner or commissioners 
to certify such facts to the Governor, and thereupon the vacancy 
or vacancies shall be filled as provided by law." 

Section 9, article XIV, of the Constitution, provides: 
"In the case of a vacancy occurring in the office of county 

commissioner the Governor shall fill the same by appointment 
ment; * * *" 

1 M. A. S., 790, provides: 
"In the case of a vacancy occurring in the office of county 

commissioner, the Governor shall fill the same by appointment, 
and the person appointed shall hold the office until the next 
general election, or until the vacancy be filled by election accord-
ing to law." 

1 M. A. S„ 1590. provides: 
"Whenever the Governor appoints a county commissioner 

to fill a vacancy in any county, he shall appoint a person who 
is a resident of the county and of the commissioner district of 
the county in which the vacancy exists." 

From the above provisions of the Constitution and of the 
statutes, it is apparent that it becomes the duty of the Governor, 
whenever a county commissioner shall remove without the dis-
trict in which he resided when elected, to fill such vacancy by 
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appointing some person who is a resident of that particular 
district of the county to serve as county commissioner until the 
next general election, or until such vacancy be filled by election 
according to law. 

While section 783, supra, provides that "it shall be the duty 
of the remaining commissioner or commissioners to certify such 
facts to the Governor," I am of the opinion that this provision 
is only directory, and if the remaining commissioners, or either 
of them, should refuse to certify such facts, still the Governor 
has power to appoint a commissioner to fill such vacancy when-
ever ouch vacancy is made to appear to his satisfaction. 

Respectfully yours, 
WILLIAM H. DICKSON. 

Attorney General. 
By GEO. P. TALBOT, 

Assistant Attorney General. 

"The Treasurer of the County shall receive the same compensation 
for the collection of such special (school) taxes as he does for other 
school taxes." 2 M. A. S., section 4063. 

Denver, Colo., February 16, 1907. 
MR. HERBERT E. HOMSHER, 

Treasurer, Baca. County, 
Springfield, Colo. 

Dear Sir—In reply to your letter of the 13th inst., asking 
for an opinion as to the amount of commission allowable under 
the law to county treasurers in fifth class counties for the col-
lection of the general school tax, I beg to advise you that 3 Mills' 
Revised Statutes, section 1899, reads: 

"The county treasurer shall charge and receive the following 
fees and commissions: 

"Upon all moneys received by him for town and city taxes, 
whether such towns or cities be incorporated under the general 
laws or by special charter, and anything in said charter to the 
contrary notwithstanding, and upon all school taxes in counties 
of the first class, one per cent.; in counties of the second class, 
one per cent.; in counties of every other class, one per cent. on 
school taxes and two per cent. on town and city taxes. Upon 
all moneys received by him for taxes of every other kind in 
counties of the first class, one per cent.; second class, one and 
one-half per cent.; third class, two per cent.; fourth class, three 
per cent.; fifth class, five per cent." 
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From the above section, it will be observed that there is no 
distinction made in school taxes, so far as compensation for 
collection is concerned; that is, such taxes are not divided into 
general and special school taxes, and it is reasonable to presume 
that all school taxes are meant to be included in the term "school 
taxes." But if this construction should be in doubt, 2 M. A. S., 
section 4063, reads: 

"The treasurer of the county shall receive the same com-
pensation for the collection of such special (school) taxes as 
he does for other school taxes." 

The case of Cooke vs. School District, 12 Colo., 453, referred 
to in support of the proposition that general school taxes are 
county taxes in the sense that the treasurer should be allowed 
the five per cent. for collection, does not support such conten-
tion, as the case only holds that the general school fund belongs 
to the county until it is distributed to the different districts. 

Respectfully submitted, 
WILLIAM H. DICKSON, 

Attorney General. 

In re publication of Constitutional Amendments. 
Constitutional amendments when published become legal notices and 

advertisements and should be published in the official newspaper. 

Denver, Colo., February 19, 1907. 
MR. W. A. PLATT, 

Commissioner of Public Printing, 
State Capitol. 

Dear Sir—In reply to your question, in re the publication of 
constitutional amendments, I would say that I am of the opinion 
that the constitutional amendments, when published, become le-
gal notices and advertisements. 

Since the statute provides for an official newspaper, and The 
Rocky Mountain News is that official publication, even though 
its contract rates are lower than those allowed by the general 
statutes, section 1423, still I am of the opinion that it is the 
proper medium through which to advertise these amendments, 
and that the terms offered by The Rocky Mountain News, viz., 1 3/4 
cents for the first insertion and 1 1/2 cents for each subsequent 
insertion, are the proper terms. 

While it is true that the general statutes, section 1423, entitle 
title a newspaper to receive seven cents a line for the first in-
sertion and four cents for each subsequent insertion, this does 
not prevent the newspaper which makes the contract from con-
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contracting on the basis of lower rates. Therefore, I believe that 
you are pursuing the proper course in publishing the amend-
ments under the special contract with The Rocky Mountain News. 

Respectfully submitted, 

W I L L I A M H . D I C K S O N , 
Attorney General. 

B y S. H . T H O M P S O N , JR., 
Assistant Attorney General. 

Re law prohibiting prize fights. 
Under the present law, the Governor has no power or authority to 

prohibit or prevent a prize fight either in Denver or any other City or 
County of the State. 

Denver, Colo., February 23, 1907. 
HON. HENRY A. BUCHTEL. 

Governor of Colorado, 
State Capitol. 

Dear Sir—I have before me yours of the 21st inst., inquiring: 
First: Concerning the laws in force in the State of Colo-

rado on the subject of prohibiting prize fights, and 
Secondly: What authority you have to prohibit a prize 

fight, or to secure the execution of the law in the City and County 
of Denver, and in other cities and counties of Colorado. 

The latest enactment of the Legislature upon the subject 
of prize fighting is found in the Laws of 1899, at page 309 (known 
also as section 1316a of volume 3, M. A. S.). 

To put it mildly, this statute is peculiar. It provides that 
certain enumerated acts shall constitute a misdemeanor, but the 
act contains no penalty. Under a proviso, "sparring exhibitions" 
with gloves of not less than five ounces each in weight may be 
held by a domestic incorporated athletic association, etc., upon 
the payment of a yearly license of one thousand dollars. 

This peculiar and peculiarly ineffective statute was before 
the Supreme Court of this State in a case entitled The Olympic 
Athletic Association vs. Speer et al, 29 Colo., 158. The con-
stitutionality of the statute was there questioned, but was not 
decided, it not being necessary to a determination of the case. 
I am of the opinion, however, that had it been necessary to pass 
upon the constitutionality of the statute, the court would have 
held it invalid without the slightest hesitation. 

If I am correct in this, and in my own opinion, that the stat-
ute referred to is unconstitutional, then the law in force with 
reference to prize fights is to be found in sections 1314, 1315 
and 1316 of volume 1, M. A. S. 
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In my opinion the enforcement of the law against prize 
fighting is in no sense vested in you, but is a part of the power 
and the duty of the municipal and county officials charged with 
the enforcement of the laws and the prosecution of violators 
thereof. 

It is my opinion that you, as Governor, have no authority 
and no power to prohibit or prevent a prize fight either in the 
City and County of Denver, or in any other city or county of the 
State. 

Of course, under section 3102, M. A. S., you are empowered 
in certain cases to call out the militia to act in aid of the civil 
authority. Such an occasion might arise in connection with a 
prize fight, but, until it does, it is my judgment that you are 
powerless in the premises. 

I return herewith the letters from Mr. Harold T. Finlay 
and Mr. H. D. Warner in accordance with your request. 

Most respectfully yours, 
WILLIAM H. DICKSON, 

Attorney General. 

By HORACE PHELPS, 
Deputy Attorney General. 

Re adjournment of House on Feb. 21 to Feb. 25. 

In legal computation of time there are no fractions of a day, but 
each fraction is to be considered as a day. 

"Neither House shall adjourn for more than three days" means 
"more days than three days." 

Denver, Colo., February 25, 1907. 

HON. R. G. BRECKENRIDGE, 
Speaker of the House of Representatives, 

Denver, Colorado. 

Dear Sir—In reply to your request for an opinion as to 
whether or not the adjournment of the House of Representatives 
on Thursday, February 21st, to Monday, February 25th, was con-
trary to the Constitution, I beg leave to say: 

That section 15 of article V of the Constitution of the State 
of Colorado provides: 

"Neither house shall, without the consent of the other, ad 
journ for more than three days, nor to any other place than 
that in which the two houses shall be sitting." 
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The general rule is that in the legal computation of time 
there are no fractions of a day, but each fraction is to be con-
sidered in the computation as one day. The Supreme Court of 
this State in In re Computation of Time, 9 Colo., 632, said: 

"In the computation of time prescribed by constitutional 
or statutory provisions for the performance of official duties, 
the general rule, subject to no exception occurring in the present 
case, is that fractions of a day are not to be noticed, but each 
fraction of a day is to be considered in the computation as a 
full day. It is, therefore, immaterial at what precise hour the 
bill was presented to the Governor on March 17th, or at what 
hour he returned the same to the Senate on March 28th." 

In ray judgment it makes no difference at what hour the 
House of Representatives adjourned on Thursday, February 21st, 
nor at what hour it convenes on Monday, February 25th, inas-
much as the House was in session on the former day and pro-
vided it convenes before twelve o'clock, midnight, on Monday, 
February 25th. 

The word "more," used in the section of the Constitution 
above referred to, undoubtedly means more days, that is, neither 
house shall, without the consent of the other, adjourn for more 
days than three days. Such was the ruling of the Supreme Court 
of Alabama in the case of Lang vs. Phillips, 27 Ala., 311, where 
the court held that the term "without interval of more than 
ninety days" meant without interval of more days than ninety 
days. 

This was also held to be the law by the Supreme Court of 
North Carolina in the case of Branch vs. Wilmington & W. R. 
Co.. 88 N. C., 570, where the court held that statutes "making it 
unlawful for any railroad company to allow freight to remain 
unshipped for 'more than five days,' unless otherwise agreed, 
means five full running days, exclusive of the day of delivery and 
the day of shipment; the law not taking notice of the fraction of 
a day." 

It is, therefore, my opinion that the said adjournment of the 
House of Representatives was not contrary to the Constitution 
of the State of Colorado, but was perfectly legal. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

Re compensation of newly appointed penitentiary commissioner 

Denver, Colo., March 7, 1907. 
HON. CHARLES MUNN, 

Commissioner Colorado State Penitentiary, 
Canon City, Colorado. 

Dear Sir—In reply to your request for an opinion as to 
whether or not Dr. Ralph Taylor will be entitled to compensa-
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compensation and mileage during his term of office, having just recently 
been appointed penitentiary commissioner, I beg leave to say 
that section 30 of article V of the Constitution provides: 

"Except as otherwise provided in this Constitution, no law 
shall extend the term of any public officer, or increase or dimin-
ish his salary or emoluments after his election or appointment." 

* * * 
Inasmuch as Dr. Taylor was duly appointed and his ap-

pointment confirmed by the Senate prior to the passage of 
Senate Bill No. 88, by Senator Parks, providing that members 
of Boards of Control. Trustees or Commissioners of all State 
institutions shall receive as compensation for their services only 
actual expenses, etc., it is therefore my opinion that he will be 
entitled to the same compensation and emoluments as the 
present commissioners have been receiving in the past. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

Re term of Prison Chaplain. 
Under section 3471, M. A. S., the person appointed to office of chap-

lain shall hold the same for two years from date of appointment, unless 
sooner removed by the Governor. 

Denver, Colo., March 11, 1907. 
HON. JOHN CLEGHORN, 

Warden Penitentiary, 
Canon City, Colorado. 

Dear Sir—In reply to your favor of the 9th instant, request-
ing an opinion as to when the Chaplain of the Penitentiary, ap-
pointed for the ensuing two years, takes his office, I beg leave to 
say that the statutes provide: 

Section 3469: "That the office of chaplain of the peniten-
tiary is hereby created." 

Section 3470: "The Governor is hereby authorized and 
empowered to appoint a suitable person to the office of chaplain 
of the penitentiary. He shall be a minister of the gospel, of 
good standing in his denomination." 

Section 3471: "The person appointed to said office shall 
hold the same for a period of two years, unless sooner removed 
by the Governor. He shall receive the salary of one thousand 
dollars per annum, payable quarterly, in the same manner as 
the salaries of the other State officers are paid, said salary to 
be paid out of the penitentiary appropriation fund." 
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I t will be seen that no provision is made in this law creating 
the office of chaplain for the exact time when the chaplain shall 
assume the duties of his office. 

But the law does provide that he shall serve for a period of 
two years unless sooner removed by the Governor; it is there-
fore my opinion that the present chaplain is entitled to serve 
the full period of two years from the date of his appointment, 
whenever that may have been, and that the chaplain appointed 
for the ensuing two years does not assume the duties of his office 
until the expiration of the two years of the present chaplain. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

Re title of H. B. 174. 

Denver, Colo., March 15, 1907. 

HON. L. W. ALLEN, 
City Attorney, 

Telluride, Colorado. 

Dear Sir—I have before me House Bill No. 174, introduced 
at the present session by Mr. Healey, entitled: "A bill for an act 
concerning cities of the second class." 

You have requested my opinion as to the constitutionality 
of this measure. 

By section 1 of the act it appears that the purpose of the 
act is to amend section 1 of an act approved April 30, 1901, 
relating to the election and terms of office of the mayor, alder-
men and certain other officials in cities of the second class. 

Examination of the bill also discloses that its purpose is 
to make certain offices, such as that of city attorney, city mar-
shal, city engineer, supervisor of streets and police magistrate, 
appointive instead of elective, as they are under the act of April 
30, 1901. 

It is provided by section 21 of article V of the Constitution 
of this State, among other things, that no bill, except general 
appropriation bills, shall be passed containing more than one 
subject, which shall he clearly expressed in its title. 

My first impression was that the title of the act in question 
did not clearly express the purpose of the act. Upon examination 
of the authorities, however, I am of the opinion that the title 
of the act is sufficient to comply with the constitutional pro-
vision to which I have referred. 
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While this point had not been expressly decided by the Su-
preme Court of this State, yet, in the opinion in the case en-
titled, In re Breene, 14 Colo., 401, it is said: 

"For example, an act entitled 'An act in relation to munici-
pal corporations' may provide for the organization, government, 
powers, duties, offices and revenues of such corporations, as well 
as for all other matters pertaining thereto." 

And, again, in Rice vs. Colo. Smelting Co., 28 Colo., 519, it 
is said: 

"The title of the act of 1879 is, 'An act to amend an act 
entitled An act in relation to municipal corporations: approved 
April 4, 1877.' Under this title, any matter pertaining to muni-
cipal corporations may be included." 

I do not see that the provisions of the bill under consideration 
tion are open to any other objection upon constitutional grounds; 
and in view of the expressions of the Supreme Court in the cases 
above referred to, I am of the opinion already expressed, namely: 
That the bill upon its face is not objectionable as being in violation 
tion of any constitutional provision. 

Very respectfully, 

WILLIAM H. DICKSON, 
Attorney General. 

By HORACE PHELPS, 
Deputy Attorney General. 

Re printing of the House and Senate Journals. 

Denver . Colo., March 19, 1907. 

W. A. PLATT, ESQ., 
Commissioner of Printing, 

Capitol Building, City. 

Dear Sir—In reply to your favor of the 6th instant, regarding 
ing the printing of Senate and House Journals, I beg leave to 
advise you that in my opinion the law of 1903, being chapter 
108, relating to public printing, should be construed in connection 
tion with sections 2073a, 2073b and 2073c of Mills' Annotated 
Statutes, passed in 1899. 

Section 3664e of the act of 1903 makes it the duty of the 
Commissioner of Printing to advertise for bids for the printing, 
binding and furnishing of the journals of each of the two houses 
of the General Assembly, and specifies the manner in which the 
advertising shall be done and how the contract shall be let. 

Section 3664g provides: 
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"That the daily journal of each house shall be printed, * 
in the same general form as that hereinafter required for the 
calendars of the General Assembly; and the printer's form for 
each day's journal for each house of the General Assembly shall 
be held intact until said journal shall have been corrected and 
approved, when all corrections ordered shall be made by the 
printer without resetting, except as necessary to the making of 
such corrections. From such corrected forms when approved, 
respectively, by the Secretary of the Senate and the Chief Clerk 
of the House, he shall make up and print two hundred and fifty 
copies of each of said daily journals in such form and size of 
page as are herein specified for House and Senate Journals, and 
these shall be bound at the end of the session as the official 
journals of each house, respectively, without cost of resetting or 
reprinting." 

In my judgment it still remains the duty of the Secretary 
of State to see that the journals of the Senate and House of 
Representatives are published, but he can only act in securing 
the publication of them through the Commissioner of Printing, 
whose duty it is to advertise, let the contract, etc., for their 
printing. 

It is the duty of the Secretary of the Senate and the Clerk 
of the House within ten days after the adjournment of the Gen-
eral Assembly to deposit with the Secretary of State the original 
journals of their respective branches, together with a brief index 
of all bills, memorials and resolutions of the Senate and House, 
respectively, as well as the complete reference file of each house. 
It then becomes the duty of the Secretary of State to have said 
journals and index published; he shall certify to the correctness 
of the copies of the original journals so published, which cer 
certificate shall be included in and made a part of such publications. 

Section 2073a also makes it his duty to have five hundred 
copies of each of said journals published as soon as practicable 
after the adjournment of each General Assembly. 

This is in apparent conflict with section 3G64g, providing for 
the printing of two hundred and fifty copies, but in construing 
the two sections together, as I believe we must, as the act of 
1903 does not specifically repeal all of the former act, I hold 
that section 3664g merely directs that two hundred and fifty 
copies of said daily journal shall be corrected and printed with 
out any additional cost, and that for such number of copies in ex-
cess of two hundred and fifty, as shall be required by the Sec-
retary of State, the printer will be entitled to extra compensation 
tion. 

In other words, the compiling and printing of the Senate 
and House Journals still remains the duty of the Secretary of 
State, subject only to the clearly expressed conditions contained 
in the law of 1903, wherein it is specifically made the duty of 
the Commissioner of Printing to take part in aiding the Secre-
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tary of State, that is, in advertising for bids, assisting in the 
letting of the contract, scrutinizing and measuring all work and 
material furnished, examine and compare all bills and certify 
the amount found due to the Auditor, etc. 

Referring again to your letter of March 6, I would therefore 
say that I do not hold any part of the law of 1903 as invalid, 
but that the law of 1903 should be construed together with the 
then existing laws, excepting in so far as the then existing laws 
were specifically repealed by the act of 1903. 

With reference to the printing contract for printing of 
House and Senate Journals, which you enclosed, it is my opinion 
that this contract is perfectly valid, but I do not believe that it 
includes all that the law contemplates, and would suggest some 
changes before bids are advertised for in the future. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

A foreign corporation may renew its right to corporate existence 
in this State within one year after term expires, upon payment of same 
fee as a domestic company, or it may have its term extended under act 
of 1905, amendment of act of 1899. 

But if it does neither of these things it must pay the same fee as 
if entering State for the first time. 

Denver, Colo., March 19, 1907. 
RICHARD PEETE, ESQ., 

Attorney at Law, 
Denver, Colorado. 

Dear Sir—Referring to the inquiry contained in your favor 
of the 22d ultimo, relative to the fees chargeable against the 
Bradstreet Company, a foreign corporation, upon its renewal of 
corporate existence in this State, I have to say: 

That upon consideration and examination of the provisions 
of the various statutes of this State, I am of the opinion that if 
the Bradstreet Company had renewed its right to exist as a body 
corporate in this State within one year after the expiration of 
the twenty-year period, it could have done so by paying the same 
fees as a domestic corporation for a like renewal. 

I am also of opinion that under the doctrine announced in 
Iron Silver Mining Co. vs. Cowie, 76 Pac. Rep., 1067, this cor-
poration might have renewed its existence in this State under the 
provisions of the act of 1905 amendatory of the act of 1899 rel-
ative to extension of terms of corporate existence. 
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But the Bradstreet Company, having done neither of these 
things, it is my opinion that the company must now pay the same 
fee that it would pay if entering the State to do business for the 
first time—that is to say, thirty dollars for the first fifty thou-
sand dollars of its capital stock, and thirty cents upon each thou-
sand dollars of capital stock above fifty thousand—my theory be-
ing that the company has ceased to exist as a corporation in 
Colorado, and the time within which it can renew its corporate 
existence in this State has expired; so that the company 
will now be compelled to re-enter the State as a foreign corpora-
tion in the same way that such companies are required to enter 
in the first instance. 

I appreciate the equitable considerations suggested in your 
communication and also the effort of the company to comply in 
good faith with the statutes of the State, but I am of opinion 
that these matters can not control nor change the conclusion to 
which I have come, as indicated herein. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

By HORACE PHELPS, 
Deputy Attorney General. 

Re maximum number of directors of mining companies. 
Section 585 M. A. S. provides for a maximum of nine directors in 

mining companies. 
Section 461 M. A. S. provides for a maximum of thirteen directors 

in corporations in general. 
Where specific sections refer to particular corporations, such as 

mining companies, those sections which refer to corporations generally 
do not apply. 

The maximum number of directors of mining companies organized 
under the laws of Colorado is nine. 

Denver, Colo., March 22, 1907. 
HON. TIMOTHY O'CONNOR, 

Secretary of State, 
Denver, Colorado. 

Dear Sir—In reply to your request for an opinion as to 
whether the maximum number of directors of a mining company, 
under the laws of this State, is nine or thirteen, I beg leave to 
say that section 585 of 1 M. A. S. provides: 

"The stock, property and concerns of any company organ-
ized under the provisions of this act shall be managed by not 
less than three nor more than nine directors, who shall respec-
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respectively be stockholders in said company, and who shall (except 
the first year) be annually elected by the stockholders at such 
time and place as shall be directed by the by-laws of the com-
pany. * * *" 

This section is under subdivision 10, relating solely to min-
ing companies. Section 481 of 1 M. A. S. provides: 

"The corporate powers shall be exercised by a board of di-
rectors or trustees of not less than three nor more than thirteen, 
who shall respectively be stockholders in said company, and who 
shall (except the first year) be annually elected by the stock-
holders at such time and place as shall be directed by the by-laws 
of said company. * * *" 

This section refers to corporations generally. 
Chapter 30 of 1 M. A. S., containing the two sections quoted 

herein, makes provision for the organization and government of 
corporations generally, and also for particular corporations; and 
where there are specific sections referring to particular corpora-
tions, such as mining companies, those sections which refer to 
corporations generally do not apply. 

The Legislature, in 1895, amended section 481, supra, the 
act being, "An act to amend section two hundred and forty-two 
(242) of the General Statutes of 1883, the same being section 
four hundred and eighty one (481) of Mills' Annotated Statutes, 
entitled 'Corporations.'" 

You will, therefore, see that this amended section has no 
reference whatever to section 585, supra, and does not amend 
said section in so far as making any change in the maximum 
number of directors. 

The maximum number of directors of mining companies, or-
ganized under the laws of Colorado, therefore, is nine. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

Sale of liquor on dining cars. 
Under section 283, M. A. S. (Rev. ) , no license required. 

Denver, Colo., March 22. 1907. 
HON. ALFRED E. BENT, 

State Treasurer, 
Denver, Colorado. 

Dear Sir—I am in receipt of your favor of the 15th inst., in-
quiring whether or not, under our statutes, dining cars, cafe 
cars, buffet cars or other cars where liquor is sold in this State, 
are required to pay a State license. 
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In reply will say that my predecessor, Attorney General Mil-
ler, rendered an opinion on this subject May 5, 1906, and, as I 
approve of his opinion, after looking into the statutes, I quote 
the same in full, as follows: 

"May 5, 1906. 
"HON. JOHN A. HOLMBERG, 

"State Treasurer, 
"State Capitol. 

"Dear Sir—I have your request for an opinion concerning the 
liability of dining cars for the payment of the license fee provided 
for in section 3S10, M. A. S. (R. S.) 

"This statute provides that every person, company or cor-
poration * * * for each and every saloon, restaurant, hotel, 
club, drug store, liquor store, or other place where liquor is sold, 
shall pay a $25.00 license fee. 

"The word 'dining car' is not included in any of these de-
scriptive terms, and the words 'other place' includes anything 
similar to those designated in the act. For instance, it is quite 
probable that a 'dining car' is similar to a 'restaurant,' and, 
therefore, would be included if no other law prevented. But we 
have a special statute, found at section 283 of M. A. S. (R. S.), 
reading as follows: 

" 'Any person or corporation operating hotel cars, dining 
cars or buffet cars, upon any railroad, shall have the right to 
sell cigars, wines, liquors and beverages of all kinds to passengers 
traveling upon any train to which such car may be attached, 
without obtaining from any town, city, county or State, license 
as a liquor dealer or otherwise; Provided, That wines, liquors 
and beverages shall be sold only to passengers on the train upon 
which the same may be sold for the use of such passengers while 
upon the journey.' 

"This statute was passed in 1891, and the revenue act im-
posing the $25.00 tax was passed in 1902. There is no express 
repeal found in the latter act and repeals by implication are not 
favored, and where it is to be gathered, from all the facts and cir-
cumstances concerning the respective acts of the Legislature, that 
it did not intend one to repeal the other, a court would not hold 
that a previous act was repealed. 

"At the time the Legislature passed the first act there was 
no State license, and yet the Legislature expressed that dining 
cars should be exempt from a State license. This act is careful 
to mention that dining cars are exempt from all forms of license 
imposed by the State, county, city or town. It is a special stat-
ute, and passed evidently for the reason that dining car service 
will not afford the expense of the various liquor licenses imposed 
by the State and its agencies. 

"Moreover, it is a special statute, and will not be repealed 
by a general statute unless there is such an apparent conflict that 
one or the other must fall, and this does not appear to be the 
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case in this instance. In fact, there is no conflict that would 
interfere with both statutes being given effect. 

" It is, therefore, my opinion that dining cars are not sub-
ject to the $25.00 license tax." 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

Re park licenses. 

Denver, Colo., March 22, 1907. 
HON. D. E. FARR, 

Game and Fish Commissioner, 
State Capitol. 

Dear Sir—In reply to your letter of the 21st inst., asking: 
First: If "a party takes out park license for two years and 

pays a fee of $40.00, what additional fee shall we collect if he 
surrenders this two-year license before it expires and asks for a 
ten-year license. In other words, can we issue him a ten-year 
license on the payment of $60.00, dating the same from the date 
of the original license, the fee for ten-year license being $100?" 

Second: A party took out a park license February 17, 1904, 
paid fee of $40.00, renewed this park license at the end of two 
years, paying $30.00, the regular fee required for a renewal, and 
he now wants to pay $30 more and asks that we give him a 
license for ten years from the date of the original license. Can 
we do this and keep within the limits of the law? 

I beg to say that 3 Mills' (Revised), section 2063tl, provides: 
"License for private parks, lakes and preserves may be for 

two years or ten years, as the applicant may desire, and any 
license shall be renewed from time to time at request of licensee 
for a like period as the original, or a two-year license may be sur-
rendered at any time and one for ten years obtained on payment 
of the full amount of the fee for the latter. Each renewal shall 
bear the same number as the original and be of similar form, 
with the word 'renewal' written on its face. A renewal must be 
applied for and the fee paid at or before the expiration of the 
original license or of the previous renewal; otherwise the same 
fee shall be paid as for an original license. Licenses for public 
parks and lakes shall be for ten years and renewed from time 
to time." 

From the language used in this section it is evident that 
the Legislature intended to provide for only two classes of 
licenses—a two-year license and a ten-year license. Renewals 
of each class are provided for—that is, at any time before the 
original license expires, a new one may be issued "bearing the 
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same number as the original, and of similar form, with the word 
'renewal' upon its face." The license marked "renewal" then be-
comes either a two year license or a ten-year license, dependent 
upon the term of the original license. 

The provision reading "a two-year license may be surrendered 
at any time, and one for ten years obtained on payment of the 
full amount of the fee for the latter," must, therefore, refer to a 
license marked "renewal" as well as to the original. It is evident 
that there would be no desire to surrender a two-year license for 
the purpose of obtaining a ten-year license unless it were for 
the purpose of having the fee paid for the former applied on the 
latter, for otherwise the applicant could obtain the ten-year li-
cense by simply paying the full fee and have the license date from 
the expiration of his two-year license instead of surrendering it. 
So it is evident that the Legislature intended that the fee paid 
for the two-year license should be applied on the ten-year license, 
and the latter should date back to the issuance of the former, and 
run for ten years from that time. The answer to your first ques-
tion would, therefore, be yes. 

It also necessarily follows from the above conclusions that 
a person having a two-year license marked "renewal" has only 
such license to surrender, as the original two-year license expired 
when the other began. 

Nor could the Legislature have intended that the ten-year 
license, when issued upon the surrender of a two-year license, 
should date back farther than two years, for, if this were the 
case, a person who had three renewals might surrender his last 
license and obtain a ten-year license, which would run for two 
years in the future, and, in addition, he would be entitled to a 
rebate of thirty dollars from the State. The answer to your sec-
ond question would, therefore, be no. But the holder of a two-
year license marked "renewal" may surrender it and have a 
ten-year license issued to him beginning at the same date as the 
former, and may be given credit for the amount paid for the "re-
newal." 

Respectfully submitted, 

WILLIAM H. DICKSON, 

Attorney General. 
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Re House Bill 364. 
An act of the legislature providing for the reservation of a right 

of way for public use, embracing the beds, banks and a strip of land fifty 
feet in width or on either side of all living streams running through lands 
owned by the State of Colorado, would be unconstitutional. The State 
Board of Land Commissioners alone have the right to control the dis-
position of the public lands of the State under such regulations as may 
be prescribed by law. 

Denver, Colo., April 8, 1907. 

HON. HENRY A. BUCHTEL, 

Governor of Colorado. 

Capitol Building, City. 

Dear Sir—In reply to your request for an opinion concerning 
ing the constitutionality of House Bill No. 364, I beg leave to say 
said bill is "A bill for an act providing that in any and all sales 
and leases of lands hereafter made, now owned by the State of 
Colorado, there shall be reserved and excepted therefrom a right 
of way for public use embracing the beds, banks and a strip of 
land fifty feet in width on either side of all living streams running 
ning through such lands." 

Section 7 of the enabling act of the State of Colorado 
provides: 

"The sections numbered 16 and 36 in every township, and 
where such sections have been sold or otherwise disposed of by 
any act of Congress, other lands equivalent thereto in local sub-
divisions of more than one-quarter section, and as contiguous 
as may be, are hereby granted to said State for the support of 
common schools." 

And section 14 of the enabling act provides: 
"That the two sections of land in each township herein 

granted for the support of common schools shall be disposed of 
only at public sale and at a price not less than $2.50 per acre, 
the proceeds to constitute a permanent school fund, the interest 
of which to be expended in the support of common schools." 

The reservation provided for in House Bill No. 364 is not a 
public sale of the strip reserved, but is in fact a donation to the 
public of an easement for public use. 

Section 9 of article IX of the Constitution of Colorado pro 
vides: 

"The Governor. Superintendent of Public Instruction, Secretary 
retary of State and Attorney General shall constitute said Board 
of Land Commissioners, who shall have the direction, control 
and disposition of the public lands of the State, under such regu-
lations as may be prescribed by law." 

And section 10 of article IX of the Constitution provides: 
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"It shall be the duty of the State Board of Land Commis-
sioners to provide for the location, protection, sale or other dis-
position of all the lands heretofore or which may hereafter be 
granted to the State by the general government, under such 
regulations as may be prescribed by law, and in such manner as 
will secure the maximum possible amount therefor. No law 
shall ever be passed by the General Assembly granting any privi-
leges to persons who may have settled upon any such public 
lands subsequent to the survey thereof by the general govern-
ment, by which the amount to be derived by the sale or other 
disposition of such lands shall be diminished directly or indi-
rectly." * * * 

It will be seen, therefore, that the State Board of Land 
Commissioners have the exclusive authority to dispose of State 
lands, and this power or right cannot be curtailed by any act of 
the Legislature. 

If the Legislature could pass an act taking the "right of 
way of the beds, banks and a strip of land fifty feet in width 
on either side of the banks of all living streams" out of the con-
trol of the said Board of Land Commissioners, there is no reason 
why the Legislature might not take all of the school lands out 
of the control of said Board. Such an attempt would be in 
direct conflict with the Constitution of this State. 

In my opinion House Bill No. 364 is in conflict with the 
Constitution and would be of no force and effect if signed. 

In view of the fact that all bills which are unconstitutional 
necessarily give rise to more or less litigation until the same are 
passed upon by the Supreme Court, it is my opinion that you 
should veto this bill. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

Re Agricultural College Permanent Fund. 

Denver, Colo., April 11, 1907. 
HON. ALFRED E. BENT, 

Treasurer of State, 
Denver, Colorado. 

Dear Sir—Yours of the 10th inst., submitting the act of the 
Sixteenth General Assembly, known as Senate Bill No. 230, and 
calling my attention to section 3650 of volume 2, M. A. S., has 
received my consideration. 

It is unquestionably true that the provisions of Senate Bill 
No. 230 are in conflict with those of section 3650 of M. A. S., 
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and, as you have stated, Senate Bill No. 230 contains no repeal-
ing clause. I find also that section 3650 of M. A. S. was re-
enacted in 1905. (See Session Laws of 1905, section 33, page 
332.) 

The fund known as the Agricultural College Permanent 
Fund is derived from the proceeds of lands granted to the State 
by the Federal Government. The act of Congress of July 2, 1862, 
grants to the several States, for the endowment, support and 
maintenance of the Agricultural College, an amount of public 
land equal to thirty thousand acres for each senator and repre-
sentative in Congress to which the States were respectively en-
titled by an apportionment under the census of 1860. This act 
further provides that all expenses of management and superin-
tendence, and all expenses incurred in the management and dis-
bursement of the money, shall be paid by the States to which 
they belong out of the treasury of the States, so that the entire 
proceeds of the said lands shall be applied without any diminu-
tion whatever to the purposes specified in the act. 

12 U. S. Statutes at Large, 503. 

The act above mentioned was amended by the act of July 
23, 1866, so as to entitle the new States admitted into the Union 
to the benefit of the provisions of the act. 

14 U. S. Statutes at Large, 208. 

By the act of Congress of April 2, 1884, the State of Colo-
rado became entitled to public lands in an amount equal to 
thirty thousand acres for each senator and representative which 
the State is entitled to in Congress—that is to say, the State 
of Colorado became entitled to select ninety thousand acres of 
public lands for the support and maintenance of the Agricultural 
tural College. 

17 U. S. Statutes at Large, 1883-84, chap. 20, p. 10. 

By section 4 of the first of the acts of Congress above men-
tioned it is provided: 

"That all moneys derived from the sale of the lands afore-
said by the States to which the lands are apportioned, and from 
the sales of land scrip hereinbefore provided for, shall be in-
vested in stocks of the United States, or of the States or some 
other safe stocks, yielding not less than five per centum upon 
the par value of said stocks; and that the moneys so invented 
shall constitute a perpetual fund, the capital of which shall 
remain forever undiminished (except so far as may be provided 
in section fifth of this act), and the interest of which shall be 
inviolably appropriated by each State which may take and claim 
the benefit of this act, to the endowment, support and mainten-
ance of at least one college where the leading object shall be, 
without excluding other scientific and classical studies, and in-
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including military tactics, to teach such branches of learning as 
are related to agriculture and the mechanic arts, in such manner 
as the Legislatures of the States may respectively prescribe, in 
order to promote the liberal and practical education of the in-
dustrial classes in the several pursuits and professions of life." 

And by section 5 it is provided as follows: 
"First. If any portion of the fund invested, as provided by 

the foregoing section, or any portion of the interest therein, shall, 
by any action or contingency, be diminished or lost, it shall be 
replaced by the State to which it belongs, so that the capital 
of the fund shall remain forever undiminished; and the annual 
interest shall be regularly applied without diminution to the 
purposes mentioned in the fourth section of this act, except that 
a sum not exceeding ten per centum upon the amount received 
by any State under the provisions of this act may be expended 
for the purchase of lands for sites or experimental farms, when 
ever authorized by the respective Legislatures of said States. 

"Second. No portion of said fund, nor the interest thereon, 
shall be applied, directly or indirectly, under any pretense what 
ever, to the purchase, erection, preservation or repair of any 
building or buildings." 

It therefore appears that there is express authority in the 
act of Congress for setting aside not to exceed ten per centum 
upon the amount received by the State under the provisions of 
the act, which may be expended for the purchase of lands for 
sites or experimental farms whenever authorized by the Legis-
lature of the State. 

Senate Bill No. 230 was evidently framed in pursuance of 
the exception mentioned in section 5 of the act of July 2. 1862. 

I am of the opinion that notwithstanding the conflict be-
tween section 3650 of Vol. 2, M. A. S., and the act known as 
Senate Bill No. 230, you are to be governed by the provisions 
of the later act. My conclusion would be otherwise if our Con-
stitution contained any provision similar to that of section 3650 
of M. A. S., or if the act of Congress did not contain the excep-
tion noted in section 5, heretofore quoted. But, inasmuch as the 
conflict is simply a conflict between different enactments of our 
own Legislature, it must be held that the latest expression of 
legislative will is controlling, and that, to the extent of the con-
flict, the earlier act must be held to be repealed by implication 
by the later act. 

It may not be out of place here to suggest that, as to the 
public school fund, we have a constitutional provision that this 
fund shall forever remain inviolate and intact, and that the 
interest thereon shall only be expended in the maintenance of 
the schools of the State. The Agricultural College fund has no 
such constitutional protection, but depends entirely upon the pro-
tection afforded by the act of Congress, and this act permits the 
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diminution of the fund to the extent of ten per centum for the 
very purposes expressed in the act known as Senate Bill No. 230. 

I return herewith the certified copy of the act submitted to 
me with your communication. 

Very truly yours, 

WILLIAM H. DICKSON, 

Attorney General. 

By HORACE PHELPS, 
Deputy Attorney General. 

House Bill No. 100, passed by the Sixteenth General Assembly, is 
constitutional. 

No candidate for public office has any vested or constitutional right 
to be the nominee of two or more political parties or organizations, or 
to have his name appear upon the ballot as the nominee of two or more 
parties. 

An act designed to prevent the name of any candidate for office 
from appearing upon the official ballot as the nominee of more than one 
political party does not contravene any provision of the Constitution. 

Article 2, Section 5, Art. 7, Sec. 8, Art. 7, Sec. 11, of the Colorado 
Constitution considered. 

Denver. Colo., April 14, 1907. 

HON. HENRY A. BUCHTEL, 

Governor of Colorado, 
State Capitol. 

Dear Sir—At your request I have considered House Bill 
No. 100, passed by the Sixteenth General Assembly, with a view 
to expressing my opinion as to its constitutionality. 

The purpose of the bill is to prevent the name of any candidate 
didate for office. State, district, county or municipal, from ap-
pearing upon the official ballot as the nominee of more than one 
political party, organization or association. In other words, 
the object sought to be accomplished is to prevent fusion between 
political parties and organizations. 

The provisions of the Constitution of Colorado which call 
for consideration in this connection are as follows: 

Article II, section 5. which provides: 
"That all elections shall be free and open; and no power, 

civil or military, shall at any time interfere to prevent the free 
exercise of the right of suffrage." 
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Article VII , section 8, by which it is provided, among other 
things, that: 

"All elections by the people shall be by ballot; every ballot 
voted shall be numbered in the order in which it shall be re-
ceived and the number be recorded by the election officers on 
the list of voters opposite the name of the voter who presents 
the ballot." 

Article VII, section 11, which provides that: 
"The General Assembly shall pass laws to secure the purity 

of elections, and guard against abuses of the elective franchise." 
My consideration of the bill in question leads to the con 

conclusion that the provisions thereof in no way contravene any 
provision of the Colorado Constitution. 

In my opinion the Legislature has not sought to improperly 
limit or restrict the freedom of elections nor to prevent free 
exercise of the right of suffrage within the meaning of section 
5 of article I I hereinabove quoted. 

The bill in question does not seek to take away nor to re-
strict election by ballot. On the contrary, it contemplates and 
is based upon elections by ballot. The most that can be said is 
that it regulates the contents of official ballots and prevents the 
same name from appearing as the candidate of more than one 
party or organization. 

It must, I think, be presumed that the General Assembly 
passed the bill in furtherance of section 11 of article V I I of the 
Constitution and that in the judgment of the General Assembly 
the act, if it became a law, would "secure purity of elections and 
guard against abuses of the elective franchise." 

It is to be borne in mind, in this connection, that the wis-
dom and policy of legislation are matters resting with, and to 
be determined by, the Legislature, and that our State Constitution 
tion is not a grant of powers, but is a limitation of powers. 

If, therefore, the Legislature is not by the terms of the Constitution 
stitution, or by necessary implication therefrom, denied the 
power to enact such a law as is contemplated by the bill under 
consideration, then the courts have no right to declare the enactment 
ment void upon constitutional grounds. 

Enactments similar to House Bill No. 100 have received 
judicial consideration, so that we are not without the aid of 
adjudicated cases in determining the constitutionality of the bill. 
I shall refer especially to the opinions of the courts of last resort 
in Wisconsin, Ohio and Michigan. 

In all of these States statutes similar to House Bill No. 
100 have been held to be proper and constitutional regulation of 
those rights of the citizen which are guaranteed by the funda-
mental law, namely: the right to vote by ballot, the secrecy of 
the vote and the purity of elections. 

The case of The State ex rel. Runge vs. Alderson, 100 Wis., 
523, is instructive and decidedly in point. The statute in that 
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case was quite similar to House Bill No. 100. The provisions of 
the Wisconsin Constitution were not unlike those of the Colo-
rado Constitution. The court sustained the act. I quote briefly 
from the opinion, page 531: 

"* * * No constitutional guaranty in regard to voting by 
ballot is in any way contravened. * * * 

"If a question can be settled beyond reasonable controversy 
by judicial authority outside our own jurisdiction, it would seem 
that the objections raised to the Wisconsin ballot law in this 
case have been so settled. Manifestly, the right to vote, the 
secrecy of the vote, and the purity of elections, all essential to 
the success of our form of government, cannot be secured with-
out legislative regulation. Such regulations, within reasonable 
limits, strengthen and make effective the constitutional guar-
anties instead of impairing or destroying them. * * * 

"We are unable to see anything in the present ballot law 
which passes beyond the bounds of reasonable regulation in view 
of the end sought—the right of all to vote in secrecy and upon 
the basis of political equality and purity." 

Todd vs. Elections Commissioners, 104 Mich., 474, is another 
case in point. 

In the opinion of the court the statute of Michigan is quite 
fully set out. This statute was held, without dissent, not to be 
in violation of the Michigan Constitution. The court says, at 
page 477: 

"* * * We have reached the conclusion that the act is 
valid and within the power of the Legislature, acting under the 
provisions of article VII , section 6, of the Constitution, which 
provides that 'laws may be passed to preserve the purity of elec-
tions and guard against abuses of the elective franchise.'" 

Speaking of a similar statute, the Supreme Court of Ohio 
said: 

"The act in question was passed to secure purity in our elec-
tions. Certain evil practices had grown up by reason of placing 
the name of a candidate upon the same ballot more than once, 
and the General Assembly attempted to prevent such practice by 
providing that the name of each candidate should appear on the 
ballot but once. This is a reasonable regulation of the elective 
franchise, and not in any sense a destruction thereof." 

State ex rel. vs. Bode, et al., 55 Ohio St.. 224, 231. 

And, again, in the same opinion, it is said: 
"The subject is clearly within legislative discretion and that 

body has the power to provide that the name of each candidate 
shall appear but once upon the official ballot, or it may permit 
the name to appear more than once. Whatever inconvenience 
there may be to either the candidate or voter in such cases does 
not arise to the importance of a failure of equal protection or 
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benefit, and therefore does not conflict with the provisions of 
the second section of our Bill of Rights." 

Id., pages 231, 232. 

In 1887 the Senate of Colorado submitted certain questions 
to the Supreme Court in regard to House Bill No. 203. then 
before the General Assembly. The bill was entitled, "A bill for 
an Act to prevent frauds in nominating public officers." 

It never became a law. I have examined its provisions and 
find that it was not at all similar to House Bill No. 100. Yet 
three of the questions submitted to the Supreme Court seem to 
me to bear upon the present inquiry. They were as follows: 

"First. Is it constitutional to enact any law attempting 
to regulate the machinery of a political party in making nomina-
tions of candidates for public offices? 

"Second. Can the law take any cognizance of political 
parties as such? 

"Third. Can the law interfere in anywise with the modes 
and methods employed by a political party in the nomination of 
its candidates for public office?" 

Nominations to Public Offices, 9 Colo., 631, 632. 

The opinion of the court is brief. I give it in full: 
"We do not find any constitutional objection to the bill sub-

mitted for our consideration, nor is our attention called to any 
provision of the Constitution as forbidding such legislation. 

"The abuses sought to be corrected by the provisions of the 
bill are of the gravest character and are a proper subject of 
legislation, entirely within the legislative power. Leonard vs. 
The Commonwealth, 112 Pa. St., 622; McCreary on Elections, 
section 192, and cases there cited." 

Id., page 632. 

In view of the foregoing, I am quite clearly of the opinion 
that no candidate for public office has any vested or constitu-
tional right to be the nominee of two or more political parties 
or organizations, nor to have his name appear upon the ballot 
as the nominee of two or more parties. 

I am also of the opinion that no right of any elector of the 
State is violated by a statute forbidding names from appearing 
upon the ballot as the choice of more than one party or organi-
zation. 

It follows, therefore, that I am of the opinion already indicated 
cated, namely, that House Bill No. 100 is not in violation of any 
constitutional provision. 

My purpose in consideration of this matter has been to limit 
myself strictly and rigidly to an inquiry concerning the consti-
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constitutionality of the bill, and I believe that in the conclusion 
reached I have been influenced by nothing save the question of 
law involved. 

Yours very truly, 

WILLIAM H. DICKSON, 
Attorney General, 

By HORACE PHELPS, 
Deputy Attorney General. 

Re settlement of boundaries between San Juan and Ouray counties. 
Each county should pay its share of expense of making survey. 

Denver, Colo., April 18, 1907. 

HON. WILLIAM H. DICKSON, 

Attorney General, 
State Capitol. 

Dear General—I have carefully examined the matter sub-
mitted to me, in re the claim of T. W. Jaycox, State Engineer, 
against the county of San Juan for services in running out and 
establishing the line between the counties of Ouray and San 
Juan, and find, from an examination of the original documents 
submitted to me and of copies purporting to be true copies of 
the originals, the facts to be as follows: 

That on September 28, 1905, the board of county com-
missioners of Ouray county, Colorado, petitioned the State 
Engineer, stating in said petition: 

"That the south boundary line of the county of Ouray, being 
the north boundary line of the county of San Juan, is indefinite 
and in dispute between said counties and that by reason thereof 
a considerable portion of territory is claimed by each of the said 
two counties." 

That later and on or about October 9, 1905, the State 
Engineer sent a copy of this petition to the board of county 
commissioners of San Juan county, together with a letter stating 
that: 

" I t would be advisable that a meeting be held of all the 
parties in interest, that is, the commissioners, county attorneys 
and county surveyors of both counties." 

That as a result and afterwards, on the 18th day of November 
vember, 1905, there was a meeting held at Silverton, in San 
Juan county, at which were present two of the county commis-
sioners, county clerk, county attorney, county judge and county 
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surveyor of San Juan county, and the chairman of the board of 
county commissioners, the county attorney and a surveyor representing 
senting the county surveyor of Ouray county. 

That at said meeting it was agreed that the county, attorney 
of each county should submit affidavits and other evidence in 
regard to the county line in controversy, which were submitted 
on or prior to February 1, 1906. 

That prior to August 2, 1906, A. J. Tanner, Jr., of Leadville, 
Colorado, a Deputy State Engineer, was appointed by the State 
Engineer to make the survey, and on this date Charles S. 
Thomas, county surveyor of Ouray county, and Finney Jones, 
county surveyor of San Juan county, were invited to meet with 
said Tanner, representing the State Engineer, at Ouray on the 
18th day of August, 1906. 

That on the said date the said Tanner, representing the 
State Engineer, and the said Thomas, representing Ouray 
county, met at Ouray, but that the said Jones did not appear, nor 
any one for him, representing the county of San Juan. 

That thereafter the said survey was begun by A. J. Tanner, 
Jr., Deputy State Engineer, and Samuel Tescher, deputy county 
surveyor of Ouray county, and completed by them on the 31st 
day of August, 1906. and their report, consisting of field notes, 
blue print of survey duly signed and acknowledged by said 
Tanner, Deputy State Engineer, and said Tescher, deputy county 
surveyor of Ouray county, and approved by the State Engineer. 

That in and by said report it appears that the boundary line 
was fixed by plain and substantial mounds and marks and un-
mistakable natural monuments. 

It also appears that the said State Engineer, on or about 
the last mentioned date, August 31, 1906, furnished the board 
of county commissioners of said counties with a description of 
said line. 

This boundary line, so established, is the boundary line be-
tween said counties, unless one of said counties, within six 
months from the filing of the description of said line by the 
State Engineer with the county commissioners, shall have com-
menced an action in a court of competent jurisdiction to settle 
such disputed line, or shall have settled the same by arbitration. 

It does not appear from the documents accessible to me 
whether they have done so or not. 

THE LAW OF THE CASE 

Is, that the county of San Juan, never having paid any of the 
fees or expenses of said survey, is liable for an undivided one-
half thereof, or for one-half of $838.40, equaling $419.15. with 
legal interest from August 31, 1906. 

A careful examination has satisfied me that the State 
Engineer has, in making this survey and in fixing this line, 
followed the statute—section 771, M. A. S.—literally. This 
statute has this proviso: 
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"Provided, that if the county surveyor of either of said 
counties shall not appear and assist the State Engineer in 
making such survey, after due notice so to do, it shall in no 
manner affect or invalidate such survey or the boundary lines as 
they may be fixed by such State Engineer." 

That the county surveyor of San Juan county had due notice 
is evidenced by his letters submitted to me. 

Section 772 of M. A. S. provides: 
"The State Engineer shall be allowed for his services, as 

provided in section 1, the sum of ten dollars per diem and his 
necessary expenses incurred therein, and all the expenses of 
such survey shall be borne equally by said counties." 

Unless the authorities of the county of San Juan can show 
that the work did not require as many days as are charged for, 
or that the expenses incurred were unnecessary, there is no 
escape from liability. 

In conclusion, I will say that in my opinion, the county 
commissioners of San Juan county, if properly advised, will, on 
presentation of this bill, allow and order it paid. 

Respectfully submitted, 
GEO. D. TALBOT, 

Assistant Attorney General. 

Denver, Colo., April 19, 1907. 
To His Excellency, 

HON. HENRY A. BUCHTEL, 
Governor of Colorado. 

My Dear Governor—I am in receipt of yours of the 17th 
inst., in re bill enacted by the Sixteenth General Assembly of 
the State of Colorado, entitled, "An act to regulate the practice 
of barbering, the licensing of persons to carry on such practice 
and to insure the better education of such practitioners in the 
State of Colorado," in which you ask me to construe section 
2 thereof and to advise you as to the constitutionality of the 
other provisions of the bill. 

That part of section 2 "necessary to be construed is as 
follows: 

"A Board of Examiners, to consist of three (3) persons, is 
hereby created to carry out the purposes and enforce the pro-
visions of this act. Said Board shall be appointed by the Gov-
ernor, one (1) member from those persons who may be recom-
mended by the several unions of journeymen barbers in this 
State, which have been in actual existence at least two (2) 
years prior to the making of such recommendation; one (1) 
member who has been for at least two (2) years prior to his ap-
pointment an employing barber in this State, who is not in any 
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way affiliated with any barbers' union, and the third (3d) a 
practical barber who has been for at least five (5) years prior 
to his appointment engaged in suqh occupation in this State. 

"Each member of said Board shall serve for a term of three 
(3) years and until his successor is appointed and qualified, 
except in the case of the first Board, whose members shall serve 
one (1), two (2) and three (3) years, respectively, as specified 
in their appointments." 

I have carefully examined the bill and the questions of law 
suggested by its perusal and by your letter, and as preliminary 
to the opinion I hereby submit, will say: 

The power to veto legislation, which is conferred upon an 
executive, makes him in effect a third branch of the Legislature. 
The power is legislative, not executive, and the questions pre-
sented to his mind are precisely the same as those the two 
bouses of the Legislature must determine in passing the bill— 
Whether the proposed law is necessary or expedient, whether it 
is constitutional, whether it is so framed as to accomplish its 
intent, etc., are questions transferred from the two houses to 
the Governor with the bill itself. 

Furthermore, a public office is a public trust and the ap-
pointment to it is a delegation of the trust to the person ap-
pointed. Hence, the appointing power must see to it that its 
appointee possesses the character and qualifications necessary 
to the proper discharge of this trust. 

You say " I find the union barbers have the idea that they 
are to recommend only one person for this place on the Board." 
If this were so, the logical and inevitable conclusion would be, 
that this appointment, although nominally made by you, would 
in fact be made by the union barbers, and the result might be 
that this appointee would be deficient in the qualifications neces-
sary for the proper discharge of the trust. 

In my opinion, the General Assembly possessed the power, 
had they wished to exercise it, to place the appointing power in 
the hands of the union barbers. 

Cooley on Constitutional Limitations (6 Ed.), at page 133, 
says: 

"The authority that makes the laws has large discretion in 
determining the means through which they shall be executed; 
and the performance of many duties which they may provide 
for by law they may refer either to the Chief Executive of the 
State, or, at their option, to any other executive or ministerial 
officer, or even to a person specially named for the duty," citing 
as authorities thereto: 

Bridges vs. Shallcross, 6 W. Va., 562. 
People vs. Osborn, 7 Colo., 605. 
Opinion of Justices, 138 Mass., 601. 
People vs. Freeman, 22 Pac., 173. 

But they did not see fit to do this, and you are unquestion-
ably right when you say "The language would seem to me to 
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indicate that they were to recommend a number of persons from 
whom I might choose one." 

It means evidently and unmistakably this, and. in my 
opinion, more. They must recommend a number of qualified 
persons, from whom you are to choose, and the union barbers 
cannot, by recommending even a number of unfit persons, compel 
you to appoint one not qualified to properly fulfill the trust com-
mitted to his hands. 

The Legislature, as I have shown, could, by direct legisla-
tion, have placed the appointing power in their hands—they 
could not do it indirectly and they have not attempted to do so. 

I f the appointing power had not been named, then, under 
article 44, section 6, of our Constitution, the Governor would 
appoint, this office being one created by law. But the bill itself 
places the appointing power in your hands. "Said Board shall 
be appointed by the Governor," is the language. 

In my opinion, therefore, you may require recommendations 
from these several unions of journeymen barbers, described in 
the bill, until, in your judgment, a properly qualified person to 
execute the trust is recommended. 

In my opinion there are no constitutional objections to any 
provisions of the bill, and it remains for you to determine 
whether, in the language of Cooley, "the proposed law is neces-
sary or expedient, and whether it is so framed as to accomplish 
its intent." 

I have the honor to be, with high esteem, 
Yours truly, 

WILLIAM H. DICKSON, 
Attorney General, 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Re appointment of Water Commissioners. 
The Governor has the right to make selections for appointment as 

Water Commissioners from the lists of names presented to him by the 
Boards of County Commissioners, regardless of the number of votes given 
to such candidates by the Commissioners. 

Denver, Colo., April 22, 1907. 

HON. HENRY A. BUCHTEL, 
Governor of Colorado, 

Capitol Building, City. 
Dear Sir—The inquiry submitted by Mr. Montgomery con-

cerning the appointment of water commissioners has received 
my consideration. 
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The statute upon the subject provides, among other things, 
as follows: 

"There shall be one water commissioner for each of the above 
named districts, and for each district hereafter formed, who 
shall be appointed by the Governor, to be selected by him from 
persons recommended to him by the several boards of county 
commissioners of the counties into which water districts may 
extend." 

The communication from the board of commissioners of Gar-
field county, which prompted the inquiry to me, recites that 

"The following citizens and residents of the hereafter named 
water districts, were recommended by the board for appointment 
as water commissioners of their respective districts: 

Water District No. 70, George Newton, DeBeque. 
2 votes, District No. 39, R. J. Smith, Rifle. 
1 vote, District No. 39, D. E. Eakins, Rifle. 
1 vote, District No. 45, L. W. Price, Raven. 
2 votes, District No. 45, G. W. Taughenbaugh, Rifle." 
In my opinion you are at liberty to appoint any of the per-

sons so recommended to you as commissioner in a given district, 
regardless of the number of votes which he may have received. 

In other words, the statute contemplates that more than 
one name is to be submitted to you, and that from among those 
submitted you are to make the appointment. 

I do not believe that you are presumed or expected to know 
the vote of the board by which the recommendations are made. 

I herewith return the copy of the record of the meeting of 
the board of county commissioners of Garfield county. 

Trusting that I have fully covered the ground of your in-
quiry, I beg to remain, 

Very respectfully your, 
WILLIAM H. DICKSON, 

Attorney General. 
By HORACE PHELPS, 

Deputy Attorney General. 

Military poll tax exemptions. 
Section 3764, M. A. S., requiring a poll tax to be paid by every able-

bodied male inhabitant of the State over 21 years and under 50 years of 
age, has been repealed by the act of 1901, which makes no exemption 
on account of age. 

Denver, Colo., May 17, 1907. 
MESSRS. HOWE & ADAMS, 

Attorneys at Law, 
Telluride, Colorado. 

Gentlemen—Your favor of the 15th inquiring as to what 
persons are exempt from military poll tax was duly received. 

In reply will say that section 3082 of M. A. S. provides: 
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"The county commissioners of each county shall at the time 
of levying the tax for county purposes cause to be levied an an-
nual poll tax of one dollar upon each male member over the age 
of 21 years, excepting active members of the national guard and 
such other persons as may be exempt by law, etc." 

There are other exemptions which you have enumerated in 
your letter, to wit, soldiers and sailors honorably discharged 
from the United States army, as provided for in section 3029, vol-
ume 2, M. A. S., and active firemen in a voluntary fire company, 
and those who have served for five years in a voluntary fire com-
pany, as provided for in section 2598, volume 2, M. A. S., but 
these are the only exceptions, and there is no age limit. 

Section 3764, M. A. S., provides: 
"A poll tax shall be assessed on every able bodied male in 

habitant of the State over the age of 21 years and under 50 years, 
whether a citizen of the United States or an alien." 

The latter statute is repealed by the revenue act of 1901. 
It is my opinion, therefore, that the age shall not be regarded as 
an exemption. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

Branding or marking tuberculous cattle. 
The State Board of Stock Inspection Commissioners has the power 

to pass a uniform rule, providing for the branding or marking of animals 
affected with contagious or infectious disease. 

Denver, Colo., May 8, 1907. 
DR. CHARLES G. LAMB, 

State Veterinary Surgeon, 
State Capitol. 

Dear Sir—I have before me your communication of the 4th 
inst., in which you inquire concerning the power and authority 
of the State Board of Stock Inspection Commissioners in the 
matter of branding or marking animals found to react to the 
tuberculin test, for the purpose of identifying diseased animals 
and preventing traffic therein. 

It seems to me that the following provisions of the statutes 
of this State bear more or less directly upon your inquiry: 

3 M. A. S., section 4233a, which is as follows: 
"Said Board (State Board of Stock Inspection Commis-

sioners) shall make such rules and regulations touching the man-
ner of inspection of brands and live stock, and affecting quaran-
tine and sanitary conditions, as they shall deem proper; Pro-
vided, That the same do not conflict with this act." 
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3 M. A. S., section 4233f, in which it is provided as follows: 
"* * * It shall be the duty of the State Veterinary Sur-

geon to investigate any or all cases of contagious diseases or in-
fectious diseases among domestic animals of this State which may 
come to his knowledge, and for that purpose he shall visit at 
once any locality within the State where any such disease may 
be reported to exist, and shall make full and careful examina-
tion of all or any animals in that locality. He shall prescribe 
the proper care and necessary remedies, inaugurate and direct 
necessary sanitary measures to prevent the spread of such dis-
ease, and report the same to the State Board of Stock Inspection 
Commissioners." 

3 M. A. S., section 4283j, which is as follows: 
"It shall be the duty of the State Board of Stock Inspection 

Commissioners to make and adopt such quarantine and sani-
tary regulations as are deemed necessary to prevent the intro-
duction of Southern or splenic fever, contagious pleuro-pneumonia 
monia or any other contagious or infectious disease, under such 
regulations as shall not conflict with this act, and it shall have 
power to order the destruction of stock to prevent the spread of 
disease or to crush out such disease, when deemed necessary by 
the Board for the public safety." 

And section 4233k, which provides as follows: 
"The said Board of Stock Inspection Commissioners may 

condemn diseased stock and cause the same to be killed, for which 
no compensation shall be paid." 

While I am not entirely clear upon the matter, yet, upon 
consideration I am of the opinion that the State Board of Stock 
Inspection Commissioners has the power under the law to pass 
a rule or regulation, uniform in its operation and reasonable in 
its scope, providing for the branding or marking of animals af-
fected with a contagious or infectious disease, for the purpose of 
identifying these animals and preventing traffic therein. 

It seems to me that this is but a valid exercise of the police 
power of the State and calculated only to preserve the public 
health. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By HORACE PHELPS, 
Deputy Attorney General. 
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The Auditor may properly refuse to issue warrants for the payment 

o f salaries for which appropriations have not been made. 

Denver, Colo., May 10, 1907. 

HON. GEORGE D. STATLER, 
Auditor of State, 

Denver, Colorado. 
Dear Sir—I have examined and considered the provisions of 

Senate Bill No. 175, mentioned in your communication of the 3d 
inst. 

The act provides for the employment of "three deputy in-
spectors, whose salaries shall not exceed the sum of two thousand 
dollars each per year * * * which said salaries shall he 
paid out of any moneys appropriated for that purpose." 

The act also provides for the issuance of warrants "to be 
paid out of any appropriation as aforesaid." 

These provisions are almost identical in terms with those of 
the act considered by the Supreme Court in Goodykoontz vs. 
Acker, 19 Colo., 360. In the opinion in the case cited there oc-
curs this language: 

"In the act before us there is not only an absence of language 
that may be considered either doubtful or ambiguous in favor of 
the appropriation claimed, but the legislative intent that the act 
should not of itself constitute an appropriation is clearly mani-
fest." 

Consequently, the court in that case held that the Auditor 
properly refused to issue the warrants prayed for in the petition. 

I am, therefore, clearly of the opinion that the provisions of 
Senate Bill No. 175 do not constitute an appropriation for the 
payment of the salaries therein mentioned, and no appropriation 
having been made therefor by any other act of the Legislature, it 
is your duty to refuse to issue warrants in payment of the sal-
aries mentioned in the act. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

By HORACE PHELPS, 
Deputy Attorney General. 
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Re purchase of Eisner Mineral Exhibit. 
Under the act making appropriation for the completion of the Capitol 

building and making improvements in the building and on the surrounding 
ing grounds, the Board would be authorized to make necessary arrangements 
ments for the purchase of the Eisner Mineral Exhibit. 

Denver, Colo., May 10, 1907. 

To The Honorable Board of Capitol Managers, 
Capitol Building, City. 
Gentlemen—In reply to your request for an opinion as to 

whether or not you would be authorized in using the sum of 
twenty-five hundred dollars ($2,500) out of the moneys appropri-
ated by the last Legislature for the purpose of making a payment 
on account of the purchase of the Eisner Mineral Collection, now 
in the basement of the Capitol Building, I beg leave to say: 

That House Bill No. 282, which is an act making an appro-
priation for the completion of the Capitol Building; for neces-
sary improvements in the building and on the surrounding 
grounds, covers a great number of specific objects for which the 
amount appropriated, to wit, seventy-three thousand nine hun-
dred seventy dollars and thirty-seven cents ($73,970.37) may be 
used; it also contains the following general clause: 

"For making such other improvements as may be deemed 
advisable by the Board of Capitol Managers." 

This latter clause would seem to give to your Board a very 
broad discretion in the expenditure of any portion of the sum ap-
propriated for any improvement which you may deem advisable. 

The question then arises as to whether or not the purchase 
of the Eisner collection of mineral exhibits is an improvement 
within the meaning of this act. 

Technically it was perhaps the intention of the Legislature 
to limit the uses for which this money could be put to repairs' 
of the building and surrounding grounds, in addition to the 
specific objects enumerated. But the act appears to me to be 
subject to a broader construction than that, for it provides: 

"For necessary improvements in the building." 
This mineral collection, as I understand it, is of great value, 

and has been installed in place in the Capitol Building and for 
some years has become known as a part of the State Mineral 
Exhibit, which is and should be one of the permanent institu-
tions of the State. 

Colorado is the leading State in the mining industry in the 
Union, and it is peculiarly fitting that she should have a min-

eral exhibit which is a credit to her wonderful mineral resources. 
I t is, therefore, my opinion that in view of the rather in-

definite language of the act, and giving a broad construction, that 
the addition of this mineral collection is an improvement in one 
of the most essential and important departments in the building. 
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and that your honorable body would be authorized under the cir-
cumstances in expending out of said, fund the sum of twenty-five 
hundred dollars ($2,500) for the purpose of retaining possession 
of said mineral collection until an appropriation can be made 
by the Legislature of 1909 providing for the completion of the 
purchase thereof. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

Re printing of departments of State, and jurisdiction of Commis-
sioner of Printing over printing for educational, reformatory and penal 

institutions of the State. 
The Board of Capitol Managers is a department of the State gov-

ernment and should have its printing and binding done through the 
Commissioner and by the State contractors. 

Printing for separate educational, reformatory and penal institu-
tions of the State shall be ordered by the management of such institu-
tions, subject to the approval of the Commissioner of Printing. 

Denver, Colo., May 16, 1907. 

W. A. PLATT, ESQ., 
Commissioner of Printing, 

Capitol Building, City. 

Dear Sir—I am in receipt of your favor of the 10th instant, 
submitting the following questions and asking my opinion 
thereon: 

First—Is the Board of Capitol Managers a department of 
the State government in the sense in which those words are 
used in section 21, or the Secretary an "officer or employee of 
the State?" And should the said Board be required to have its 
printing and binding done through the Commissioner of Print-
ing and by the State contractors? 

Second—Is there any public printing, except the court re-
ports, and that which is done by or for the separate educational, 
reformatory and penal institutions, which may legally be done 
by any person or firm other than the contractors? 

Third—To what extent does the Commissioner of Printing 
have jurisdiction over work done for the educational and other 
institutions? 

In answer to your first query, section 329 of 3 M. A. S. 
provides for the creation of a Board of Capitol Managers and 
provides that said Board shall be a body corporate under the 
name and style of "The Board of Capitol Managers." 
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Section 3665i of 3 M. A. S. provides: 
"No public printing or binding of any sort or description 

whatever shall be furnished to any department of the State 
government or to any officer or employe of the State except on 
requisition of the head of such department, addressed to the 
Commissioner of Public Printing; but the provisions of this act 
shall not apply to the printing, publishing or binding of the 
reports of the decisions of the Supreme Court and Court of 
Appeals of the State of Colorado, nor any ordinary printing 
required for any State institution, the printing, binding and 
publishing of which may be by law authorized to be done out-
side of the provisions of this act." 

The Board of Capitol Managers is a "department of the 
State government" within the meaning of said section 21, and 
the Secretary of said Board is an "officer or employe of the 
State" within the meaning of said section 21, and in my opinion 
all printing required by the Board of Capitol Managers should 
be upon a requisition addressed to the Commissioner of Public 
Printing. 

In answer to query number 2, I am unable to find that the 
statutes make any provision for public printing, except court 
reports and that which is done for the separate educational, re-
formatory and penal institutions other than through the Com-
Commissioner of Public Printing and by contract. 

In answer to query number 3, section 27 of the Laws of 
1903, as amended by the Sixteenth General Assembly, provides: 

"All printing, publishing and binding for the State and 
State institutions shall be done under the supervision of the 
Commissioner of Public Printing, but in the case of separate 
public educational, reformatory and penal institutions of the 
State, the work of printing, publishing and binding shall be 
ordered by the management of such State institutions, subject 
to the approval of the Commissioner of Printing, and shall be 
paid for out of the appropriations for such institutions respec-
tively. This provision is intended to apply even to those de-
partments, such as the military and insurance, which are by 
law authorized to pay expenses out of their own funds." 

Under this section therefore, the several public educa-
tional, reformatory and penal institutions of the State have a 
right to order their ordinary printing done wherever they 
choose, but it must be subject to the approval of the Commis-
sioner of Public Printing. 

In other words, they should send their orders, together with 
the estimated cost of the printing, to the Commissioner of 
Public Printing for his approval before the work is done, and 
the bill for such printing should be approved by the Commis-
sioner before a warrant is drawn by the Auditor. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 
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Re Colorado reports. 
The Secretary of State is authorized to supply from the State 

Library, with the approval of the State Librarian, sets of Colorado re-
ports to the various departments of State. 

Denver, Colo., May 16, 1907. 

HON. TIMOTHY O'CONNOR, 
Secretary of State, 

Capitol Building, City. 
Dear Sir—In reply to your inquiry as to whether or not 

you have a right to secure from the State Library a set of Colo-
rado Reports for the State University of Boulder, I beg leave to 
say that section 996o, M. A. S., volume 3, provides: 

"On the publication of each volume of State Reports, the 
Secretary of State shall purchase for the use of the State three 
hundred copies of said volume, at the price named in the contract 
tract, not exceeding two dollars per volume, and must, as soon 
as he receives them, distribute them as follows: To each State 
and Territorial Library and the Library of Congress, two copies; 
to each Department of this State, to each of the Judges of the 
United States Supreme Court and to each of the United States 
Circuit and District Judges for this State; to each of the Su-
preme Justices and county judges and the judge of any court of 
record hereafter established, one copy; to the Reporter of the 
Supreme Court, ten copies. The surplus copies, if any there be, 
he shall deposit in the State Library, for the use of lawyers at-
tending the Supreme Court and members of the Legislature when 
in session." 

It will appear from this section that the Secretary of State 
is the person designated by statute to distribute the Colorado 
Reports for the State, and after he has made his distribution 
the surplus copies are placed in the State Library as a deposi-
tory. Whenever any report shall have been lost, destroyed or 
worn out so that it cannot be used, thus leaving any library, 
institution, court or judge without such report, there should 
be some means of duplicating the report and the proper means, 
in my judgment, is for such library, institution, court or judge 
to make application to the Secretary of State, who shall there-
upon apply to the Superintendent of Public Instruction, who is 
the custodian of such reports deposited in the State Library, for 
the delivery of the same. 

It is therefore the duty of the Superintendent of Public In-
struction to deliver to you such reports as you may have a re-
quest for from any of the parties or institutions who are entitled 
to such reports. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 
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Redemption of lands sold for taxes under Sec. 3905, M. A. S. Sec. 
3905 has been repealed. Section 3926r, 3 M. A. S., now in force. 

A person who desires to redeem under this section must pay the 
amount for which the land was sold, together with interest at 24 per cent, 
per annum for first six months, 18 per cent. per annum for the subsequent 
six months and 12 per cent. per annum for the remaining period. 

Denver, Colo., May 17, 1907 
W. L. PRICE, ESQ., 

County Treasurer, 
Burlington, Colorado. 

Dear Sir—Your favor of the 16th instant, asking for my in 
interpretation of section 3905, volume 2, M. A. S., relating to re-
demption of lands sold for delinquent taxes, is received, and in 
reply will say that in my judgment the interest which would be 
charged under this section is 25 per cent. per annum from the 
date of sale. 

However I desire to call your attention to the fact that said 
section has been repealed and that the section that you are prob-
ably interested in is section 3926r, 3rd M. A. S., which is as 
follows: 

"Real property sold under the provisions of this act may be 
redeemed by the owner, his agent, assignee or his attorney, or 
by any person having a legal or equitable claim therein, at any 
time before the expiration of three years from the date of sale, 
or thereafter at any time before the execution of the treasurer's 
deed to the purchaser, his heirs or assigns, by the payment to 
the county treasurer of the proper county, to be by him held 
subject to the order of the purchaser, of the amount for which 
the same was sold, with interest thereon from the date of sale, 
at the rate per cent. per annum bid by the purchaser at such 
sale, not to exceed the rate of twenty-four per cent. per annum 
for the first six months, eighteen per cent. per annum for the 
subsequent six months and the remaining period the rate of 
twelve per cent. per annum, together with the amount of all 
taxes accruing on such real estate after the sale, paid by the 
purchaser and endorsed on his certificate of purchase, with in-
terest thereon at the rate of twelve per cent. per annum, on such 
taxes paid subsequent to such sale; but if the said subsequent 
taxes should be paid before the time when unpaid taxes levied 
for that year would become delinquent, interest shall only be 
computed from the time of their delinquency; Provided, That 
from the time when the purchaser is entitled to a deed such 
taxes shall bear interest at eight per cent. per annum, and no 
more, up to the time of applying for such deed; Provided, fur-
ther, That all statutory fees paid by the purchaser in connection 
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with such certificate shall bear the same rate of interest and 
penalties as the original amount for which the property was sold, 
the same be pro-rated among the several tracts described in said 
certificate, but in no case to exceed ten cents each." 

Under this section the rate of interest would have been fixed 
by the purchaser at the sale had this section been the law at 
the time of the purchase, but as it was not it is my opinion that 
the owner who desires to redeem will have to pay the maximum 
rate of interest, which in this case would be 24 per cent. per an-
num for the first six months, 18 per cent. per annum for the 
subsequent six months and 12 per cent. per annum for the re-
maining period. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

Re printing of Military Board. 
All printing done for the State Military Board should be approved 

by the Commissioner of Printing. 

Denver, Colo., May 17, 1907. 
HON. C. A. KELLEY, 

Adjutant General, 
Capitol Building, City: 

Dear Sir—I am in receipt of your favor of the 3rd instant, 
in which you ask my opinion as to whether or not the printing 
required by the Military Board shall be under the supervision 
of the Commissioner of Public Printing or under the supervision 
of the Military Board. 

In reply will say that section 27 of the act on public print-
ing, approved April 11, 1903, was amended by the Sixteenth Gen-
eral Assembly and now reads as follows: 

"All printing, publishing and binding for the State and 
State institutions shall be done under the supervision of the 
Commissioner of Public Printing, but in the case of separate 
public educational, reformatory and penal institutions of the 
State the work of printing, publishing and binding shall be 
ordered by the management of such State institutions, subject to 
approval of the Commissioner of Public Printing, and shall be 
paid for out of the appropriations for such institutions, respec-
tively. This provision is intended to apply even to those depart-
ments, such as the military and the insurance, which are by law 
authorized to pay expenses out of their own funds." 

It will therefore be seen that it was the intention of the last 
Legislature to correct any uncertainty that may have theretofore 
existed with reference to the printing of the Military Board. 
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While it may possibly be somewhat cumbersome to have to 
have all printing approved before ordering and before auditing 
both by the Military Board and the Commissioner of Printing, it 
is my opinion that this is the proper course to pursue, as the 
Commissioner of Public Printing undoubtedly has supervision 
over all public printing since the amendment by the Sixteenth 
General Assembly. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

Re refunding inheritance taxes erroneously paid. 
The Auditor shall issue all warrants for the refunding of inheritance 

taxes erroneously paid, under the provisions of chapter 214, page 554, of 
the Session Laws of 1907, which is a general law. 

Denver, Colo., May 24, 1907. 
HON. GEORGE D. STATLER. 

Auditor of State, 
State Capitol. 

Dear Sir—Referring to the matter relating to the refunding 
of inheritance taxes erroneously paid, concerning which you in-
quired of me this morning, I beg to say that House Bill 337, 
which passed the Sixteenth General Assembly, contained an 
emergency clause and was signed by the Governor on April 9, 
1907. This act is general in its nature and relates to the re-
funding of all inheritance taxes erroneously paid. 

House Bill 336 was a special act for the relief of certain 
individuals who had erroneously paid inheritance taxes. The 
Governor approved this measure on April 17, 1907. 

Upon investigation, I am of the opinion that the special act 
is void and that you may entirely disregard the same, issuing all 
warrants for the refunding of inheritance taxes erroneously paid 
under the provisions of the general act. 

My reason for the conclusion expressed is that section 25 of 
article V of the Constitution of this State provides that local 
or special laws shall not be passed by the Legislature in certain 
enumerated cases, and provides that in all other cases where a 
general law can be made applicable no special law shall be 
enacted. 

The courts have held it to be a legislative question whether 
in a given case a general law cannot be made applicable and 
whether a special act is necessary. However, the courts have not 
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denied themselves jurisdiction to review the acts of the Legisla-
ture in these cases. 

In the instance in hand, however, the Legislature by its own 
act showed that a general law could be made applicable and that 
a special act was not required. 

For these reasons I do not hesitate to express the opinion 
that the special act hereinbefore mentioned is unconstitutional 
and void. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By HORACE PHELPS, 
Deputy Attorney General. 

Re fees and salary of County Clerk and Recorder. 
In counties of the fifth class all fees and emoluments in excess of 

designated salary shall be turned over to the County Treasurer. 

Denver, Colo., June 1, 1907. 

GEORGE D. ROBINSON, ESQ., 

Lamar, Prowers, County, Colorado. 
Dear Sir—Yours of the 30th ult., asking if you are author-

ized to retain in your possession the compensation allowed you 
for services as clerk of the board of county commissioners, to 
wit, five dollars per day, in addition to your salary as clerk and 
recorder, has just been received. 

In reply thereto I will say that the county of Prowers is a 
county of the fifth class (Session Laws 1S91, section 1, pages 
307, 308). 

That as clerk and recorder of that county you are entitled 
to a salary of $1,800.00 per annum, to be paid out of the fees and 
emoluments of your office, and not otherwise. (Session Laws 
1891, section 12, page 312.) 

The statute provides, further, that all fees collected by you 
shall be paid to the county treasurer and kept by him as "the 
County Clerk's Fee Fund," and your salary paid out of this 
fund and no other. (Session Laws 1891, section 22, page 314.) 

This last section as construed by our Supreme Court means 
that you shall pay to the treasurer all in excess of your salary— 
that is, you need not pay anything to the treasurer until you 
have received all your salary, then you turn over all the balance 
received by you. (Airy vs. People, 21 Colo., 156.) 

ATTORNEY GENERAL OF COLORADO. 77 

Services which you perform as clerk of the board of county 
commissioners and the pay therefor—five dollars per day—are 
denominated by the Legislature as fees. (Session Laws 1891, 
section 7, pages 212-213.) 

Hence, the law is, that if you have received your full salary 
of $1,800.00 per annum, either as regular fees as county clerk 
and recorder, or from your per diem of $5.00 per day allowed 
you as clerk of the board of county commissioners, you are re-
quired to turn over all excess. 

This point was decided squarely in Henderson, County 
Clerk, vs. Pueblo County, 21 Colo., 156. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Re wagon road in Dolores county. 

Denver, Colo., June 7, 1907. 
HON. T. W. JAYCOX, 

State Engineer, 
Denver, Colorado. 

Dear Sir—I have examined the act providing for the con-
struction of a public wagon road in the county of Dolores, which 
was approved April 15, 1903, as well as the contract for the con-
struction of the road, made in pursuance of the act, and the 
papers connected with the matter, which you have transmitted 
to me for the purpose of determining the inquiry submitted by 
you, relative to the power of the "Board of Construction" to ter-
minate the contract referred to and let a new contract for the 
completion of the work. 

The situation, as I understand it, is as follows: 
By the terms of the act referred to, $5,000 of the Internal 

Improvement Permanent Fund was appropriated for the purpose 
of constructing a public wagon road in Dolores county, from the 
Coke Ovens to Dunton Postoffice. 

The Governor, the State Engineer and the board of county 
commissioners of Dolores county were constituted a board for 
the purpose of locating and constructing the road. Pursuant to 
the provisions of the act, the road was surveyed and a contract 
for the construction thereof made with one A. F. Meyer. By 
the terms of this contract the road was to be completed on 
October 1, 1904, with provision for extension of time in case of 
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unavoidable delay in the work, the extension of time to be equivalent 
alent to the time lost by such unavoidable delay. 

The board, it seems, subsequently extended the time for com-
pletion of the road to October 1, 1905. The road was evidently 
not completed on that date; nor was it even claimed by Mr. 
Meyer that his contract was completed until some time in De-
cember, 1905. The contract provides for liquidated damages at 
the rate of $25 per day for each day's delay beyond the time of 
completion fixed by the contract. 

The price to be paid under the contract was $4,200. Of 
this the sum of $8,200 has already been paid to the contractor, 
and there appears to be an outstanding order issued by him for 
$350 which has not yet been paid, and, of course, never will be 
paid unless Mr. Meyer completes his contract. 

Undoubtedly the contract of Mr. Meyer is far from complete 
even at this time, notwithstanding his apparent claim to the con-
trary. I understand that about $1,000 of the appropriation is 
still in the treasury of the State. 

It I correctly understand your inquiry, you desire to know 
whether the board of construction provided for in the act men-
tioned can declare the contract of Mr. Meyer at an end on ac-
count of his failure to complete and let a new contract for the 
completion of the road, using the balance of the appropriation 
for that purpose. 

The contract itself contains no provision whatever for de-
claring the contract at an end on account of default or non-ful-
fillment by the contractor, and, upon consideration of the matter, 
I am of the opinion that the board of construction can not safely 
proceed along the lines indicated by your inquiry. 

I am not to be taken, however, as indicating, either by impli-
cation or otherwise, that the contractor, Mr. Meyer, is entitled 
to any further payment on account of his contract. On the con-
trary, I am thoroughly convinced that until he fully completes 
his contract to the satisfaction of yourself and the board of con-
struction he is entitled to no further payment. And, even in 
case he completes the road, there will then remain to be con-
sidered his liability for delay under the clause of the contract 
providing for $25 per day as liquidated damages. 

I herewith return to you the files and papers submitted to 
me in connection with this matter. 

Trusting that I have fully covered the ground of your in-
quiry, I am 

Very truly yours. 
WILLIAM H. DICKSON, 

Attorney General. 

By HORACE PHELPS, 
Deputy Attorney General. 
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Re filing certificates of secret orders or benevolent societies. 
Secretary of State has the right to determine whether or not badges, 

emblems, etc., offered for filing are SO similar to others that they would 
be likely to be mistaken for others already filed. 

Denver, Colo., June 7, 1907. 
HON. TIMOTHY O'CONNOR, 

Secretary of State, 
Capitol Building, City. 

Dear Sir—In reply to your request for an opinion as to 
whether or not you should receive and file in your office the cer-
tificate of Rice Lodge No. 39, of Denver, adopting certain badges, 
emblems, rosettes and other insignia, I beg to say: 

As I understand it this certificate of adoption is attempted 
to be filed by Rice Lodge under the provisions of Senate Bill No. 
261, passed by the last Legislature, which is: 

"An act to confer exclusive rights to the use of badges, in-
signia and emblems for benevolent and secret societies and 
orders and to provide a remedy for the violation of such act, and 
a penalty for the unlawful use of such badges, emblems and in-
signia." 

Rice Lodge No. 39, which asks the privilege to file copies of 
their badges, emblems, etc., is a lodge of The Improved Benevo-
lent, Protective Order of Elks of the World. 

The lodge known as The Benevolent and Protective Order of 
Elks had previously, and on, to wit, the 15th day of April, 1907, 
filed in your office a certificate of adoption of badges, emblems, 
etc. The act under which The Benevolent and Protective Order 
of Elks filed their certificate of adoption of badges, and under 
which Rice Lodge No. 39 are also attempting to file, provides, 
at section 4: 

"Every benevolent or secret order or society which has here-
tofore adopted or used any badge, rosette, emblem or insignia 
may file the same for record in the office of the Secretary of State 
by leaving two copies, counterparts or fac similes thereof, with 
the Secretary of State, and by filing therewith a certain applica-
tion specifying the name or names of the association, society or 
order on whose behalf such badge, rosette, emblem or insignia 
shall he filed. * * *" 

Said section also provides: 
"Said Secretary of State shall not record for any associa-

tion. society or order any badge, rosette, emblem or insignia that 
would probably be mistaken for any badge, rosette, emblem or 
insignia theretofore filed by or on behalf of any other society, 
order or association." 

It therefore appears that while the act provides that every 
benevolent or secret order or society may file a certificate of 
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adoption of badges, etc., no society shall be permitted to file 
a certificate of adoption where its badges, emblems, etc., are so 
similar to those of a society which has previously filed that they 
might probably be mistaken for the badge, emblem, etc., of the 
society which had first filed. 

Following the strict letter of the act it places the burden 
upon the Secretary of State of determining whether or not the 
badges, emblems, etc., of Rice Lodge are so similar that they 
would probably be mistaken for the badges, emblems, etc., of 
The Benevolent and Protective Order of Elks, and if in your 
judgment they are, then you should not file them in your office. 

I do not pass upon the constitutionality of this act, as I do 
not understand that your inquiry requires me to render such an 
opinion, but I am frank to say that there is no penalty provided 
in the act against any benevolent or secret order or society using 
any badge, emblem or insignia, providing the same was adopted 
and used prior to the passage of this act, although such badge, 
emblem or insignia is so similar that it might be mistaken for 
that of some other benevolent or secret order or society which 
has filed its application or certificate of adoption. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

State agricultural lands in irrigation districts. 
The State Board of Agriculture has the power and it is its duty to 

join in the petition of resident freeholders, and take the other necessary 
steps in order to include State agricultural lands in irrigation districts 
which are being formed. 

Denver, Colo., June 7, 1907. 
HON. A. M. HAWLEY, 

Secretary Board of Agriculture, 
Fort Collins, Colo. 

Dear Sir—In answer to your inquiry as to whether or not 
the State Agricultural College has any authority to include 
certain State agricultural lands located in Montezuma county 
in an irrigation district which is now being formed in said 
county under the laws of 1905, I will say: 

Congress, by act of July 2, 1862 (12 U. S. Stat., 503-5), 
granted to the several states, Colorado among others, 30,000 
acres of land for each Senator and Representative to which the 
State was entitled in Congress by the census of 1860, the land 
or the proceeds thereof to be devoted to branches of learning re-
lating to agricultural and mechanic arts, including military 
tactics, etc., and not excluding other scientific training. 
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Colorado thus became possessed of 90,000 acres of land, and 
presumably this State land in Montezuma county came from this 
grant. 

By act of Congress of August 30, 1890 (26 U. S. Stat., 417-
419), $15,000 was appropriated to each State annually, which ap-
propriation was to be increased by $1,000 for ten years; so that 
Colorado now is entitled to $25,000 annually from the treasury 
of the United States, "to be applied only to instruction in agri-
culture, the mechanic arts, English language and the various 
branches of mathematical, physical, natural and economical 
science, with special reference to their application to the indus-
tries of life and to the facilities for such instruction." 

Colorado, by legislative act, accepted and ratified said grants 
and all the terms and conditions prescribed in the act of Con-
gress, and provided that the State Board of Agriculture should 
have control of the fund and should disburse the same for the use 
and benefit of the college in accordance with the terms and pro-
visions of the act of Congress. (Sections 52a and 52b, 3 M. A. 
S.) 

Said act of Congress prohibits the use of funds so derived 
for certain purposes—for instance: "The funds derived therefrom 
are not to be used directly or indirectly for the purchase, erec-
tion, preservation or repair of buildings." 

I take it that the State Board of Agriculture may apply these 
funds, or any funds in their hands, to any beneficial use not for-
bidden by the act of Congress or by State law. And the irrigating 
of these lands is not only a beneficial purpose, but a necessary 
one if agriculture is to be benefited. 

Section 74, 1 M. A. S., is as follows: 
"The State Board of Agriculture shall have the general con-

trol and supervision of the State Agricultural College, the farm 
pertaining thereto and the lands which may be vested in the 
College by State or National legislation, (and) of all appropria-
tions made by the State for the support of the same. The Board 
shall have plenary power to adopt all such ordinances, by-laws 
and regulations, not in conflict with the law, as they may deem 
necessary to secure the successful operation of the College and 
promote the designed objects." 

It will be seen that the power of the board is broad. It is, 
we think, co-extensive, and intended to be so, with the objects 
to be attained, and ample to empower the board to irrigate land, 
which, without water, is valueless. 

Section 56, 1 M. A. S., is as follows: 
"The State Board of Agriculture shall be a body corporate 

capable in law of suing and being sued; of taking, holding and 
selling personal property and real estate; and of contracting 
and being contracted with; of having and using a corporate seal; 
and of causing to be done all things necessary to carry out the 
provisions of this act." 

Certainly, one of the things necessary to be done to carry 
out the provisions of the act is to get water on arid land. This 
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section makes said board a corporation, capable of holding real 
estate, capable of suing and being sued and of contracting. 

Article XVI, section 7, of the Constitution of the (State of Col-
orado, section 512, 1 M. A. S., is as follows: 

"All persons and corporations shall have the right of way 
across public, private and corporate lands for the construction 
of ditches, canals and flumes, tor the purpose of conveying water 
for domestic purposes, for the irrigation of agricultural lands, 
and for mining and manufacturing purposes, and for drainage, 
upon payment of just compensation." 

The State Board of Agriculture, under this constitutional 
provision and under sections 14 and 15 of article I I of the Con-
stitution, could, being a corporation, by proper proceedings there-
for, take public or private property for the purpose of irrigating 
its agricultural lands. 

It will be noted that by section 5, article V I I I of the Consti-
tution, the Agricultural College became an institution of the 
State, and all gifts, grants and appropriations of money and prop-
erty, real and personal, heretofore made, and the management and 
control thereof, devolved upon the officers provided by the Con-
stitution or by the law. 

It appears from the statement of facts made to me that this 
State agricultural land in Montezuma county is in the irriga-
tion district now being formed under the laws of 1905, and that 
unless this land can be included there will be no possibility of 
obtaining water for its irrigation in the future. So, that con-
struction of the law which is most favorable to the owners of 
this land, the people, will be followed, and a construction avoided 
which will render valueless, or at least greatly depreciate the 
value of, these lands. 

This irrigation district being formed, and in which the State 
Agricultural College wishes to join, is being formed under the 
Church Bill, found at pages 246 to 274 of the Session Laws of 
1905. Sections 1 and 2 thereof provide that: 

"Whenever a majority of the resident freeholders owning 
lands in said district desire to provide for the irrigation of the 
same" they may petition the county commissioners, etc. 

It has been suggested that the officers of the State Board 
of Agriculture are not resident freeholders of said district, and, 
hence, cannot join in said petition. There are several answers 
to this objection: 

1. The State Board of Agriculture is a corporation under 
the laws of this State, and a corporation's residence is anywhere 
in the State. 

2. This land in Montezuma county, by grant from the 
United States Government, belongs to the State and all the peo-
ple thereof, and every owner of land living in said district is a 
resident freeholder and the State Board of Agriculture by law 
represents them all. 

3. In my opinion section 39 of the Church Act ("Legal Rep-
resentative Petitioners") is broad enough to cover this case. The 
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State Board of Agriculture is entitled to the possession of these 
lands belonging to the State, which the Board represents, and 
may on behalf of the State sign this petition. 

Another objection is that this act, section 15, et seq., pro-
vides for the issuing of bonds and for the assessment and taxation 
of the real estate in the district irrigated, and that, as the prop-
erty of the State cannot be taxed, the Board cannot, on behalf 
of the State, become a party to this scheme of irrigation. 

It is true that by the provisions of our Enabling Act, "The 
property of the State, counties, cities, towns, other municipali-
ties and public libraries, are exempt from taxation" (section 
205, page 101, M. A. S.) The same exemption is made in almost 
the same language in section 4, article X, of our State Consti-
tution. 

Of course if this land in this proposed irrigation district, 
belonging to the State, cannot be assessed for the purpose of 
raising a fund to secure the payment of the bonds issued or to 
be issued for this improvement, because it is State land, then it 
would be impossible to irrigate it by following the provisions of 
this bill, and these lands cannot be included in this irrigation 
district, and, by the statement made to me, cannot be irrigated 
at all in the future. 

This, fortunately, is not the law. Our constitutional pro-
visions were taken from those of Illinois, and in legal effect are 
identical with those of Illinois, and the decisions under the 
Constitution are controlling throughout with us. 

In an early Illinois case—Trustees of Illinois & Michigan 
Canal vs. Chicago, 12 Ill., 403—the court says: 

"Assessments for improvements are not a charge upon an 
estate which reduces its value, and are distinguishable from 
taxes." 

The contemplated assessments in the case being considered 
are certainly assessments for improvements and for improve-
ments vitally necessary, and which not only do not reduce the 
value of the land, but give to it the only value it has. 

This decision was followed by the City of Ottawa vs. 
Trustees of Free Church, 20 Ill., 423, in which the court says: 
"Church property may be assessed for special purposes, though 
not liable for ordinary taxes." 

Later, in 1885, in the case of Chicago vs. The Baptist Theo-
logical Union, 115 Ill., 245, it is held: 

"The provision in section 3, article IX, of the Constitution 
of 1848, that 'the property of the State and counties, both real 
and personal, and such other property as the General Assembly 
may deem necessary for school, religious and charitable pur-
poses, may be exempt from taxation,' is a limitation upon the 
powers of the Legislature to grant exemptions from taxation 
except as to those specifically authorized by it. That clause 
prohibits the Legislature from granting any exemption to re-
ligious or charitable corporations, except from general taxation, 
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and a clause in a charter exempting the property of the cor-
poration from special assessments for local improvements is 
unconstitutional and void." 

"Section 7 of the charter of the Baptist Theological Union, 
granted in 1865, provided that 'the property, real and personal, 
belonging to said corporation, at any and all times hereafter, 
shall be free and exempt from all taxation and assessments, 
special and general, for any and all purposes whatever,' is held 
unconstitutional and void under the Constitution of 1848, in 
so far as it attempts to exempt the property of that corporation 
from assessment for benefits of local improvements." 

This doctrine was affirmed in the case of the University of 
Chicago vs. People, 118 Ill., 566. 

There are various other decisions to the same effect, but we 
deem these sufficient for the purpose. 

It will thus be seen that our constitutional provisions do 
not exempt this property from the levy of special assessments 
such as those for public improvements. And, further, that had 
the Legislature by law exempted such property, the act would 
have been void so far as it attempted to exempt the property 
from assessments for the benefits of such local improvements. 

While there is no direct statutory enactment authorizing 
the State Board of Agriculture to join in the organization of 
the irrigation district, and while I believe it to be a case of first 
impression, there being no adjudged case on the point, it is my 
opinion that in view of the constitutional and legislative enact-
ments herein set forth, and on the authority of adjudications 
under exactly similar provisions, that the State Board of Agri-
culture has the power and that it is its duty to join in the peti-
tion with the resident freeholders of the district provided for 
in sections 1 and 2 of the Church Act, and take the other neces-
sary steps provided in the act in order to include the State 
agricultural lands in Montezuma county in the irrigation dis-
trict now being formed. Otherwise, they may be deprived for 
all time of the advantages accruing by the irrigation of these 
lands. 

Respectfully submitted, 
WILLIAM H. DICKSON, 

Attorney General, 

By GEORGE D. TALBOT, 
Assistant Attorney General. 
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Denver, Colo., June 12, 1907. 

MRS. ETTA ROGERS, 

County Superintendent of Schools, 

Burlington, Colorado. 

Dear Madam—I have before me your letter of inquiry bear-
ing date June 10, 1907: 

If I correctly understand the situation, the transfer of 
which you speak as having been made about eight years ago, was 
an attempt to take a part of the territory of one school district 
and annex it to an adjoining school district, and not a mere 
granting of leave to pupils from one district to attend school in 
another district. 

I am of opinion from the facts as they are stated in your 
communication that this attempted transfer was improper and 
unauthorized at the time it was made, but I am further of the 
opinion that, both districts having acquiesced in the transfer of 
territory for more than a year, the invalidity of the original 
transaction has been cured. 

2 M. A. S., section 4007. 
The People vs. Van Horn, 20 Colo. App., 215. 

Respecting the other inquiry, which I take to be this: 
Whether the territory transferred from one district to the other 
can be placed back in the district to which it originally belonged, 
I am of the opinion that there is no power or authority given 
by the statutes of this State to accomplish this purpose. 

Of course, if the re-transfer should be made regardless of 
the power to make it, and the re-established boundaries between 
the two districts should be recognized and acquiesced in by all 
parties concerned for a period of one year, then the irregularity 
would, in my opinion, be cured. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General, 

By HORACE PHELPS, 
Deputy Attorney General. 
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Re State Board of Horticulture. 
2. Warrants cannot be drawn for payment of indebtedness incurred 

in one biennial period to be paid out of the appropriation made for the 
payment of expenses of a subsequent period. 

Denver, Colo., June 13, 1907. 

HON. GEORGE D. STATLER, 

Auditor of State, 

Capitol Building, City. 
Dear Sir—I am in receipt of your favor of May 2nd with 

reference to the Board of Horticulture and in which letter you 
ask two questions, as follows: 

First—Does Senate Bill No. 88 allow the State Board of 
Horticulture the payment of salaries and expenses of its 
members? 

Second—Can the Auditor issue warrants in payment of the 
vouchers hereto attached against the appropriation for the bien-
nial period of 1907 and 1908? 

In reply to your first query, I beg leave to say that Senate 
Bill No. 88, which provides that: 

"Members of Boards of Control, trustees or commissioners 
of all institutions supported by or under the patronage or con-
trol of the State, shall receive as compensation for their services 
only actual expenses incurred in attendance upon and in going 
to and from each regular and special meeting of said Boards, 
etc.," 

Was approved March 6, 1907, and having no emergency 
clause it did not become a law until ninety days thereafter. 

I am informed that the two members to be appointed to the 
Horticultural Board for this biennial period had been appointed 
before Senate Bill No. 88 became a law and therefore the entire 
Board are entitled to the compensation provided for by section 
2142a of 3 M. A. S. 

In reply to your second query, the vouchers referred to ap-
pear to be for indebtedness incurred during the year 1906, which 
should have been paid out of the appropriation of the last bien-
nial period. The appropriation made by the last Legislature for 
the Horticultural Department was to pay the ordinary and con-
tingent expenses for the fiscal years 1907 and 1908 and not for 
the purpose of paying any outstanding indebtedness accruing 
during a prior period. 

It is therefore my opinion that the Auditor should not issue 
warrants in payment of these vouchers. 

Very truly yours, 

WILLIAM H. DICKSON, 

Attorney General. 
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Re mittimus directed to Sheriff. 

Denver, Colo., June 14, 1907. 

HON. A. C. DUTCHER, 

Warden, Colorado State Reformatory, 

Buena Vista, Colorado. 

Dear Sir—I have before me your note of inquiry relative to 
the mittimus in the case of Arthur Stills. 

Upon consideration of the matter, I am of the opinion that 
the mittimus is properly directed to the sheriff, but that techni-
cally it should direct the prisoner to be kept and detained by you 
as Warden of the Reformatory. 

However, when the prisoner was delivered into your cus-
tody the mittimus had fully served its purpose and its office, and 
you hold the prisoner, not by virtue of the mittimus, but by vir-
tue of the judgment and sentence of the County Court. 

I am of the opinion also that it is the law that if a prisoner 
is legally convicted he cannot be released because of an imper-
fection or irregularity in the mittimus. 

In reaching these conclusions I am controlled by the fol-
lowing authorities: 

People vs. Baker, 89 N. Y., 46; 

People vs. Rawson, 61 Barber (N. Y.), 619; 

Ex Parte Branigan, 19 Cal., 13; 

Bd. of County Commrs. Montezuma County vs. County 

Commrs. of San Miguel County, 3 Colo. App. 137. 

I return herewith the mittimus transmitted with your com-
munication. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By HORACE PHELPS, 
Deputy Attorney General. 
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Re refunding inheritance taxes. 
The Auditor has no authority to refund inheritance taxes erroneously 

paid, unless application for such refund is made within two years after 
the date of such payment. 

Denver, Colo., June 20, 1907. 

HON. GEORGE D. STATLER, 
Auditor State, 

Capitol Building, City. 

Dear Sir—Referring to the question concerning the refund-
ing of inheritance taxes erroneously paid, concerning which you 
made inquiry this morning, I have to say that I am of the 
opinion that under the act approved April 9, 1907, you are not 
justified in drawing warrants for inheritance taxes erroneously 
paid unless application for such repayment has been filed with 
you within the period of two years next after the date of the 
payment of such taxes. 

In other words, I am of the opinion that the proviso con-
tained in section 1 amending section 30 of the Revenue Act is in 
its nature a statute of repose or limitation and prevents repay-
ment of taxes erroneously paid unless application for such re-
payment has been made within the period mentioned. 

It follows that I am of the opinion that in the case which 
you submit to me in which the tax was paid on January 9, 
1905, and in which no application for repayment was filed within 
the period of two years, you cannot properly issue a war-
rant at this time. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 
By HORACE PHELPS, 

Deputy Attorney General. 

Re storing of oil and gasoline outside of buildings. 
Must be stored in reservoirs under ground and outside of buildings 

to be illuminated. 

Denver, Colo., June 25, 1907. 
HON. JOHN L. RUSSELL, 

State Oil Inspector, 
Capitol Building, City. 

Dear Sir—As to House Bill No. 394, being an amendment 
to a bill treating of the use of petroleum oil and its products, 
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and as to your query, ''Whether users of gas or vapor from the 
same are compelled to store their gas in reservoirs under the 
ground and outside of the buildings to be illuminated or lighted 
by the gas generated from gasoline," I will say the amending 
section 14 is awkwardly worded and I can get no light from prior 
statutes, but, in my judgment, the object, or principal object, of 
the amendment which the Legislature had in view was to lessen 
the danger from fire to buildings lighted by gas or vapor made 
from such products. 

Of course, the danger from fire is greatly increased where 
the oils are contained in roeceptacles in or under the building to 
be illuminated or lighted from the gas or vapor generated there-
from, and therefore to make the section conform to the legisla-
tive intent it should be construed, I think, to mean this: 

"The gas or vapor from such oils shall not be used for illum-
inating purposes in buildings except where the oils from which 
such gas or vapor is generated are contained in reservoirs under-
ground, outside of the buildings illuminated or lighted by the 
gas generated therefrom." 

My judgement, therefore, is that the users of this gas or vapor 
are by law required to store their gas in underground reservoirs 
separate and apart from the buildings illuminated. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General, 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Re provisions of Free Employment Bill. 
1. The Superintendent of each office shall select and contract for 

renting of offices, subject to approval of Deputy Labor Commissioner. 
2. Expenses of conducting offices, under section 11, to be paid by 

the State out of fund appropriated therefor, while expenses of equipping 
and maintaining shall be paid by Secretary of State out of the gen-
eral fund. 

3. Lists provided for in section 4 must be printed each week. 

Denver, Colo., June 29, 1907. 
MR. AXEL SWANSON, 

Deputy Labor Commissioner, 
Capitol Building, City. 

My Dear Mr. Swanson—Yours of the 27th instant, requesting 
my opinion upon certain provisions of the "Free Employment 
Bill" enacted by the recent Legislature, was duly received and 
has had my careful attention. 
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As to your first inquiry I will say that section 8 of said bill 
provides that: 

"The superintendent of each free employment office shall 
* * * open an office in such locality as shall have been agreed 
upon between such superintendent and the Deputy Commis-
sioner of the Bureau of Labor Statistics." 

My interpretation of this provision is that the superinten-
dent of each employment office shall select and contract for the 
renting of the office, such selection to meet with your approval. 

As to your second inquiry, you will note that section 11 of 
said act provides that: 

"All the expenses attendant upon the conducting of the sev-
eral offices herein named shall be paid by the State." 

Said expenses of conducting not to exceed $2,000 for any 
one year. 

My opinion is that this $2,000 is to be divided between the 
three offices established at Denver, Colorado Springs and Pueblo 
and to be expended in conducting, that is, for rent, fuel, lights, etc. 

However, section 1 of said act provides that: 
"The salary of each superintendent shall be * * * per 

annum, together with the proper amounts for defraying the neces-
sary costs of equipping and maintaining the respective offices." 

I think this must be interpreted to mean that the Secretary 
of State out of the "general fund" shall supply the equipment— 
the necessary furniture and supplies, such as blanks, blank 
books, stationery, postage, etc., to start with and to supply the 
same as needed in maintaining these offices. 

As to your third inquiry, section 4 provides: 
"Upon receipt of those lists and not later than Saturday of 

each week the Deputy Commissioner of said Bureau of Labor 
Statistics shall cause to be printed a sheet showing, separately 
and in combination, the lists received from all such other em-
ployment agencies." 

The object of the Legislature by this provision evidently was 
to supply information to employers of laborers and to employes; 
to those seeking employers and to those seeking employment of 
the condition of the labor market; of the vacancies existing and 
of the applications therefor. And I am of the opinion that this 
provision is mandatory, and that the executive officers have 
nothing to say as to the necessity or wisdom of this provision, 
but must have said sheets printed weekly as provided. 

Trusting that I have answered your inquiries fully, I re-
main, 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 
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Re concurrent sentences. 
Unless the sentence provides that a second sentence shall com-

mence at the expiration of the first, the rule is that the terms under the 
two sentences shall run concurrently. 

Denver, Colo., July 20, 1907. 

HON. C. E. HAGAR, 
Secretary State Board of Pardons, 

Denver, Colo. 

Dear Sir—Yours of July 17, referring to a prior letter of 
May 14, asking whether sentences imposed on certain prisoners 
run concurrently or otherwise, has had my attention. 

The letter of Hon. James B. Belford, referred to in your 
letter, either was not received or has been misplaced. 

I will say that the law is that ordinarily terms will begin 
to run on the day of the sentence, and that ordinarily terms of im-
prisonment should not be made to begin in the future. 

However, our Supreme Court, in In re Packer, 18 Colo., at 
page 525, has decided: 

"A sentence to a term of imprisonment, to commence in 
futuro, at the expiration of an earlier term, is legal." 

The exact question propounded has never been passed upon, 
so far as I can find, by our court. The law in other states varies. 

Of course, under the decision in the Packer case, a court, in 
passing sentence upon a prisoner who had yet part of a sentence 
to serve, could provide that the second sentence commences in 
futuro, at the expiration of the first. But, unless he does so, in 
my judgment, the better rule is that held in Indiana, which is 
as follows: 

"Where a person is sentenced to imprisonment who is at 
the time serving a term under a previous sentence, his terms 
under the two sentences will run concurrently from the day the 
second sentence is pronounced." 

Kennedy vs. Howard, 74 Ind., 87. 

I am of opinion, therefore, that the sentences in both of the 
cases mentioned in your letter of May 14 run concurrently. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 
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Re l i fe or endowment policies on life of child 15 years of age. 

Denver, Colo., July 19, 1907. 
HON. E. E. RITTENHOUSE, 

Commissioner of Insurance, 
Denver, Colo. 

Dear Sir—Yours of June 22 last, enclosing a communication 
from George A. Moore, president of the West Coast Life Insur-
ance Company, inquiring whether it would be permissible for 
that company to write either a life or an endowment policy upon 
a child under fifteen years of age, providing, that in case of 
death before the age of fifteen the amount payable should be 
simply the return of the premiums, but that after the age of 
fifteen there should be insurance properly computed upon the 
basis of the premiums paid, has been in my hands for some time 
and has received consideration by me. 

Of course, section 32 of the Insurance Act of 1907 makes 
it unlawful to insure infants under the age of fifteen years. 
This section, however, refers to the issuance of policies on the 
lives of persons under that age. 

While I am not altogether clear upon the matter, and 
while I believe the question is one upon which no adjudication 
has been had, yet, having in mind the purpose which the Legis-
lature had in view in the enactment of this section, I am of the 
opinion that the issuance of an endowment policy, with pro-
visions such as are indicated in the letter of Mr. Moore, would 
not constitute a violation of nor be obnoxious to the section of 
the statute to which I have referred. 

I return herewith the communication of Mr. Moore. 
Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By HORACE PHELPS, 
Deputy Attorney General. 

Re revival of insurance policies. Provisions of section 32 of Insur-
ance Act do not prohibit nor prevent the revival of insurance policies 
issued prior to the passage of the act. 

Denver, Colo., July 23, 1907. 
HON. E. E. RITTENHOUSE, 

Commissioner of Insurance, 
Denver, Colo. 

My Dear Sir—Yours of the 19th inst., inviting my attention 
tion to certain communications from Edward B. Duffield, gen-
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general solicitor of the Prudential Insurance Company of America, 
is before me, and I have given consideration to the inquiry con-
cerning which you ask my opinion. 

Upon such consideration, I am of the opinion that the pro-
visions of section 32 of the act relating to insurance were not 
intended to and do not prohibit, nor prevent, the revival of poli-
cies which were issued prior to the passage of the act; provided, 
of course, that the revival is based upon and occurs within the 
period fixed by the terms of the policy itself. 

I am especially inclined to this opinion, in view of the rule 
of law that statutes should be given a prospective operation un-
less a contrary intent plainly appears, and also because a con-
struction other than the one which I have given to section 32 
would at least raise serious question about the validity of the 
section, in view of the constitutional provisions against the en 
enactment of laws retroactive in operation, and laws impairing 
the obligation of contracts. 

It follows from what I have said that in my opinion your 
department should rule in accordance with what appears to be 
your present impression, and in the manner which I have indicated 

cated. 
I return herewith the correspondence of Mr. Duffield. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

By HORACE PHELPS, 
Deputy Attorney General. 

Re appropriation by County Commissioner of per capita for teachers 
attending Normal Institute. 

Denver, Colo., July 23, 1907. 
MRS. EMMA G. MYERS, 

County Superintendent of Schools, 
Delta, Colo. 

My Dear Madam—Yours of July 20th, stating that the 
county commissioners of Mesa county had failed and refused to 
appropriate the $2.00 per capita for the teachers attending the 
Normal Institute from that county, has had my attention. 

The law is: 
"When a Normal Institute of not less than two weeks is 

held in any Institute District of the State, the executive commit-
tee in charge shall certify to the boards of county commission-
ers of the several counties within the district the number and 
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names of the persons attending said Institute from their respect-
ive counties, and it shall be the duty of the board of county com 

commissioners of the county where such persons belong to "appropriate 
priate the sum of two dollars for each person so certified." 

It seems, from your letter, that you have done all that is 
necessary on your part. If so, and if the session of the Normal 
Institute was held two weeks or over, I see no reason for the 
refusal of the board of county commissioners to make this ap-
propriation. I think there is nothing in the point raised that 
the law is unconstitutional. 

The answer to your question, "Will you please tell me what 
to do?" is a more difficult matter. It seems to me more a ques-
tion of policy than of law, and it strikes me that if the State 
Superintendent, Miss Craig, would write to the board of county 
commissioners of Mesa county, reciting that all the other counties 
ties in the State (if such be the fact) have made this appropriation 
tion without question, and appealing to their county or local 
pride, they would, in all probability, make the appropriation. 

Very respectfully yours, 
WILLIAM H. DICKSON, 

Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Re appropriations for State Board of Health under Pure Food Act. 

Denver, Colo., July 26, 1907. 
HON. GEORGE D. STATLER, 

Auditor of State, 
State Capitol. 

Dear Sir—Your favor of the 15th inst., inquiring as to the 
availability of certain appropriations made by the Sixteenth Gen-
eral Assembly and to be expended by the State Board of Health, 
has received my consideration. 

The questions presented by your communication appear to 
be difficult of solution. 

The General Appropriation Bill carries the following items: 

1907. 1908. Total 
State Board of Health, expenses and salary.$5,000 $5,000 $10,000 
For the purpose of enforcing Pure Food Act 

inspection 2,000 4,000 6,000 
Traveling expenses 200 1,000 1.200 
A chemist, salary 1,000 2,000 3,000 
A clerk, salary 600 1,200 1,800 
For expenses for laboratory supplies, etc. . . . 500 750 1,250 
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The Pure Food Act, to which, unquestionably, reference is 
made in the item, "For the purpose of enforcing Pure Food Act 
inspection," does not, by its terms, go into effect until January 1, 
1908. I am of the opinion, however, that the items for traveling 
expenses, salary of chemist and salary of a clerk, and for ex-
penses for laboratory supplies, etc., are available for and during 
the year 1907. In other words, it is my opinion that the items 
last mentioned are to be regarded as appropriations which are 
not necessarily limited to the purposes of enforcing inspection 
under the Pure Food Act. 

As to the item of $2,000 appropriated for the purpose of en-
forcing Pure Food Act inspection in the year 1907, I have not 
yet reached a conclusion satisfactory to myself, and must ask 
your indulgence until I can give further consideration, in order 
to determine whether the item is available for any purpose dur-

ing the year 1907. 
Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By HORACE PHELPS, 
Deputy Attorney General. 

Signature, without certificate of County Clerk to semi-annual state-
ment of receipts and disbursements, is a sufficient signing. 

Denver, Colo., July 26, 1907. 
GEORGE ERVINE KONKEL, 

County Clerk and Recorder, 
Springfield, Colo. 

Dear Sir—In reply to yours of July 23, in relation to the 
publication of statement, I will say: The following appears in 
the paper enclosed: "Semi-annual Statement of Receipts and 
Disbursements of Baca County, Colorado, from July 1 to De-
cember 31, A. D. 1906," and signed by George Ervine Konkel, 
county clerk. 

In my judgment, this is a sufficient signing. 
The law, section 933, Mills' Annotated Statutes, nowhere pro-

vides for a certificate by the county clerk. The language is this: 
" I t shall be the duty of the board of county commissioners 

of each county to make out semi-annual statements at the reg-
ular sessions in January and July, at which times they shall 
have such statement published in a semi-weekly newspaper pub-
lished in the county." 
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It thereby appears that it is the duty of the board of county 
commissioners to make out this semi annual statement and to 
publish the same. 

Your chairman, C. H. Davis, states that the semi-annual 
statement submitted by you has been examined and approved. 

In my judgment, this is sufficient, and you have complied 
with the law. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

By GEORGE D. TALBOT, 
Assistant Attorney General. 

Re use of the words "trust" and "trust company." 
Af ter the first of January, 1908, no organization can lawfully use 

the words "trust" or "trust company" as part of its name unless incorpo-
rated and operating under the provisions of the law in relation to banks 
and banking. 

Denver, Colo., August 24, 1907. 
MR. LESLIE E. HUBBARD, 

Attorney at Law, 
31S Quincy Building, City. 

Dear Sir—Your favor of July 17, 1907, was turned over to 
me by Mr. Dickson for reply. 

I am sorry I have not been able to answer before this. You 
asked in regard to the use of the word "trust" as part of the 
name of any institution unless organized and qualified under the 
statutes providing for the organization of trust companies. 

The statute says: 
"That from and after January 1, 1908, it shall be unlawful 

for any individual, etc., * * * to use in connection with their 
business the words 'trust company;' nor shall the word 'trust' 
be used as part of the name of any institution." 

From this it would appear that no company can use the 
word "trust" unless organized and qualified under the statutes 
providing for the organization of trust companies. 

It would also appear that after January 1, 1908, according 
to section 34 of chapter 3 of the Laws of 1907, no company, 
no matter what its business may be, nor how long it was organ-
ized before January 1, 1908, can lawfully use the word "trust," 
as part of its name. 

You have asked what the position of the Attorney General's 
office, with respect to this law as applied to corporations using 
the word "trust," will be. 
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I desire to say affirmatively what I have suggested in the 
previous part of this letter, i. e., that we will advise the Bank 
Commissioner that no organization using the word "trust" as a 
part of its name will be permitted to do so after said day unless 
regulating its acts and complying with chapter 3 of the said act 
in relation to banks and banking as found in the Session Laws 
of 1907. 

Very truly yours, 

S. H. THOMPSON, JR., 
Assistant Attorney General. 

Re County Coroner. 
Cannot lawfully charge for services anything in addition to mileage 

and per diem provided by law. 

Denver, Colo., August 24, 1907. 
MR. CHARLES S. WELLS, 

Coroner of Park County, 
Fairplay , Colo. 

Dear Sir—In reply to your letter of August 21, 1907, in 
which you ask for an opinion on the following question: 

"Is a county coroner entitled to fees for issuing the various 
papers necessary in holding an inquest, and in addition to the 
$5.00 per day and mileage?" 

It is apparent from your letter that you are asking for an 
interpretation of the law of 91, page 214, section 9. This office 
has construed this section to mean that the fee of $5.00 per day 
includes the cost of issuing the various papers necessary in hold-
ing an inquest and that it would not be lawful for you to charge 
for your services anything in addition to the ten cents per mile 
and the five dollars per diem. 

Very truly yours, 
S. H. THOMPSON, JR., 
Assistant Attorney General. 

A special game warden while on duty may carry concealed weapons. 

Denver, Colo., August 29, 1907. 
MR. F. A. LAND, ESQ., 

Cripple Creek, Colo. 
Dear Sir—Concerning your inquiry relating to the right of 

special game wardens to carry concealed weapons I have to say 
that the following statutory provisions seem to bear upon the 
question: 
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Section 2050 of 3 Mills' Annotated Statutes, which reads in 
part as follows: 

"The commissioner may also appoint special game wardens 
to serve without pay, who shall have the same powers as deputy 
wardens." 

Section 2055, 3 Mills' Annotated Statutes, which reads in 
part as follows: 

"In the performance of their duties the commissioner and 
wardens shall have all the rights and powers throughout the 
State of sheriffs and constables in their respective counties ex-
cept as herein otherwise provided." 

Section 2063a of 3 Mills' Annotated Statutes, which contains 
this language: 

"The word warden or wardens includes the chief wardens, 
deputy wardens and special wardens provided for herein." 

Section 1364 of 1 Mills' Annotated Statutes prohibits the 
carrying of concealed weapons within any city or town or village 
in the State and contains penalty for so doing. The section last 
referred to, however, contains a proviso that it shall not be con-
strued to apply to sheriffs, constables or other officers of the 
peace while on duty. 

I am, therefore, of the opinion that while on duty a special 
game warden duly appointed may carry concealed weapons. L 
am of the opinion that at other times he is without such right. 

I assume in giving this opinion the case of a special game 
warden appointed in good faith and for the purpose of the en 
enforcement of the game laws of the State of Colorado, and I ex-

press no opinion concerning a case where it might be shown that 
the appointment as special game warden had been made solely 
for the purpose of enabling the appointee to carry concealed 
weapons and where the appointment was not made in good faith 
and with the view to enforce the provisions of the game laws 
of the State. 

Very truly yours, 
HORACE PHELPS, 

Deputy Attorney General. 
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After deducting from the appropriation for the general support and 
maintenance of the Insane Asylum the amounts provided for certain 
specified purposes, the remainder, if any, may be used for the purchase 
of necessary furniture. 

I f there remains no balance from said fund, there is no other fund 
which could be used for that purpose. 

The act providing for payment of actual expenses as to the only 
compensation of members of Boards of Control, etc., does not affect any 
member of any Board of Control who went into office prior to the taking 
effect of said act. 

Denver, Colo., August 31, 1907. 
HON. J. W. FINKBINER, 

Colorado Springs, Colo. 
Dear Sir—I am in receipt of your favor of the 26th, in which 

you ask my opinion as to where the money is to come from to 
furnish the new building for the State Insane Asylum. 

In reply will say that all of the appropriations for the State 
Asylum is contained in Senate Bill No. 62 by Senator McCarthy. 
This act provides an appropriation of $130,000 for the general 
support, and maintenance of the Colorado Insane Asylum. 

It specifically provides that certain portions of that $130,000 
shall be expended for certain purposes; after deducting those 
sums the balance is for the general support and maintenance 
of the asylum and I do not believe that it would be contrary to 
law to purchase such furniture as might be needed out of the 
remainder of the appropriation provided for in said act, but if 

there are not sufficient funds in said appropriation of $130,000 
to purchase the necessary furniture for the new building, then 
there is certainly no other fund out of which it could be taken. 

In regard to your second inquiry, as to whether or not you 
should sign your name with a pen or a rubber stamp, I have 
to say that I do not approve of the use of rubber stamps for sig-
natures by officials under any circumstances, and you should, 
in my opinion, affix your signature to any documents required 
to be signed by you with a pen. 

In reply to your third inquiry, as to whether or not Senate 
Bill No. 88, by Senator Parks, which is 

"An act providing for the payment of actual expenses in-
curred as the only compensation of members of Boards of Con-
trol of all State institutions and to repeal all acts and parts of 
acts inconsistent herewith" 
affects you in your position, 

I beg leave to say that as this act was approved March 6, 
1907, and carried no emergency clause, it did not go into effect 
until ninety days after said date, and the act therefore does not 
affect any member of any Board of Control who was duly ap-
pointed and qualified prior to the taking effect of said act. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 
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Establishment of free employment bureaus. 
The State Labor Commissioner has the right to determine from the 

best information that he can obtain the population of towns to determine 
whether or not they are entitled to the establishment of free employ-
ment bureaus. 

Denver, Colo., September 8, 1907. 
HON. TIMOTHY O'CONNOR, 

Secretary of State, 
Capitol Building, City. 

Dear Sir—In reply to your question as to whether or not 
you are authorized under chapter 129 of the Session Laws 
of 1907 to create a free employment office in the city of Colorado 
Springs in view of the fact that the last federal census, being 
the census of 1900, only gives the population of Colorado Springs 
as 21,085, I beg leave to say that section 1 of said chapter pro-
vides: 

"Free employment offices are hereby created as follows: 
"One in each city of not less than 25,000, and two in each 

city containing a population of 200,000 or over, for the purpose 
of receiving applications of persons seeking employment, and 
applications of persons seeking to employ labor. Such offices 
shall be designated and known as Colorado Free Employment 
offices." 

The city of Colorado Springs is entitled to a free employ-
ment office under the law, provided the population is now 25,000 
or over, and the question seems to be how you are to arrive at 
the present population of Colorado Springs. 

I believe it would be better if we had some reliable census, 
such as a school census, to accept as a guide, but in the absence 
of any such census I believe that you are at liberty to accept 
these estimates of the United States government rather than go 
back to the census of 1900, as it was the evident intent of the 
Legislature that all cities that now have a population of 25,000 
should be brought within the provisions of chapter 129. 

It is, therefore, my opinion that you have a right to take 
these estimates into consideration, and if you are convinced 
from the estimates or from any other reliable source that the 
population of Colorado Springs is now 25,000 or over you should 
appoint a superintendent and assistant superintendent and pro-
ceed to open a free employment office in said city. 

The duty is upon you, of course, to determine from the best 
information that you can obtain that the population of Colorado 
Springs is 25,000 or ever, and I would suggest that you see the 
Auditor of State and have an understanding with him that all 
warrants required for the expenses of this employment office 
will be drawn by him. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 
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The Coal Mine Inspector is entitled to receive in monthly payments 
a salary of $2,500 per year and 10 cents a mile for every mile traveled in 
the discharge of his duties. 

Denver, Colo., September 4, 1907. 
HON. GEORGE D. STATLER, 

Auditor of State, 
Capitol Building, City. 

Dear Sir—Yours of the 12th instant, asking my opinion as 
to whether, under the law, Mr. Jones, Coal Mine Inspector, is 
entitled to the mileage provided by statute, and, if so, on what 
fund the Auditor can issue a warrant for the same, has had 
my careful consideration. 

The language of the statute necessarily to be considered in 
determining this question is found in section 14, chapter 121, 
at page 277, of the Laws of 1907, and is as follows: 

"The Inspector of Coal Mines shall receive for his services 
an annual salary of $2,500, and ten cents per mile for all distances 
tances traveled in the discharge of his official duties, to be paid 
monthly by the State Treasurer." 

This language is perfectly clear and unambiguous, and admits 
mits of no construction. By it the Inspector of Coal Mines is 
given in payment for his services to the State as a salary not 
only $2,500 per year, but also ten cents per mile for all distances 
traveled in the discharge of his official duties. 

This mileage is as much a part of his compensation as the 
$2,500, and I can see no reason why you should not issue a war-
rant for the same and issue it on the same fund upon which you 
issue the warrant for the $2,500, to wit, the salary fund. 

He is in my judgment entitled to ten cents per mile for all 
distances traveled in the discharge of his official duties, said sum 
to be paid monthly. 

This exact question has been passed upon by my predeces-
sors. 

In Attorney General's Reports, 1905 and 1906, at pages 191, 
192, the Hon. N. C. Miller, Attorney General, by I. B. Melville, 
Assistant Attorney General, says: 

"Section 4 of the act creating the said Board of Horticulture 
ture, Session Laws of 1S97, page 60, provides 'That the Secretary 
shall receive a salary of $1,000 and mileage, at the rate of five 
cents per mile for every mile necessarily traveled in the proper 
discharge of official duties.'" 

The language of this section is perfectly clear and unam-
biguous, and as I am unable to find any law in conflict with 
its provisions, I can not see any reason why you should refuse 
to honor this voucher, provided, of course, that the mileage was 
earned by her while necessarily traveling in the proper discharge 
of the official duties of said office." 
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In Attorney General's Report for 1903 and 1904, at page 44, 
the Hon. N. C. Miller, Attorney General, by Henry J. Hersey, 
Assistant Attorney General, says: 

"Mr. Hegwer was the State Steam Boiler Inspector from 
May, 1893, to February 15, 1895, and, during his term of office, 
there seems to have arisen some difference of opinion as to 
how his salary and mileage should be paid, which was finally 
determined by our Supreme Court in April, 1890, in the case 
which he brought against the then State Auditor, in which it 
was held that his claim was a preferred claim against the State, 
the same as that of any other State officer, and that the act of 
1889, establishing the office of State Steam Boiler Inspector, and 
fixing the annual salary at $2,500.00, and mileage at 10 cents a 
mile, constituted a continuing appropriation, and that no fur-
ther legislative action was necessary to authorize the proper 
officers to pay the same. 

"The People ex rel. Hegwer vs. Goodykoontz, 22 Colo., 
507." 

In Attorney General's Report, 1901 and 1902, the Hon. 
Charles C. Post, Attorney General, by George M. Post, Assistant 
Attorney General, at page 54 says: 

"In my opinion there is a continuing appropriation, and 
there is no necessity for the Legislature to do anything further 
in the matter of providing the salaries and expenses of the offi-
cers mentioned in that statute. 

The general appropriation bill of the last Assembly has 
appropriated a smaller sum than is provided for the traveling 
expenses in said statute. This can not be a repeal of the stat-
ute, for the reason that the general appropriation bill can em-
brace nothing but appropriations. 

The question of continuing appropriations has received a 
considerable amount of attention from my predecessors in office, 
and also from the courts. I refer you to the following decisions 
and opinions, with which I fully agree: 

Attorney General's Report, 1889-90, page 60. 
Attorney General's Report, 1895-6, pages 144 and 152. 
Attorney General's Report, 1897-8, page 83. 
Attorney General's Report, 1899-1900, page 233. 

I also call your attention to the case of the People, ex rel. 
Hegwer vs. Goodykoontz, Auditor, reported in 22 Colo., at page 
507, and authorities therein cited, in which our Supreme Court 
says: 

"Every officer of this State who holds his position by elec-
tion or appointment, and not by contract, and whose duties are 
defined by statute, and are in their nature continuous, and re-
late to the administration of the affairs of the State government, 
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and whose salary is paid out of the public funds, is a public 
officer of either the legislative, executive or judicial department 
of the government, and his salary is a preferred claim against 
the State. 

"When the Constitution or statute fixes the salary to be re-
ceived by a public officer it operates as a continuous appropria-
tion therefor, and no further legislative sanction is necessary 
to authorize the proper officers to pay the same." 

It is apparent from the above that in our State this is not 
an open question, and that the Coal Mine Inspector is entitled 
to receive monthly as compensation for his services $2,500 per 
annum, and ten cents per mile for all distances traveled in the 
discharge of his official duties, and that you are authorized to 
issue your warrant to him for the same on the salary fund. 

Very respectfully yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Re application of moneys collected from inheritance taxes. 

Denver, Colo., September 5, 1907. 
HON. GEORGE D. STATLER. 

Auditor of State, 
Denver, Colo. 

Dear Sir—I have given consideration to the inquiry submitted 
mitted to me concerning the availability of moneys collected dur-
ing the present biennial period in payment of inheritance taxes, 
to meet appropriations made by the Sixteenth General Assembly. 

I t seems to me that the question resolves itself into this: 
When do moneys derived from inheritance taxes become revenues 
of the State? 

As between the State and the party liable for the tax, the 
tax becomes due and payable at the date of the death of the 
decedent. (3 Mills' Ann., Stat., section 3814.) Obviously, how-
ever, the tax can not be paid at this time in any case. The statute 
ute further contains provision that if the tax be paid within six 
months after the date of the death of the decedent no interest 
shall be chargeable, and a discount of five per cent. of the total 
amount of the tax shall be allowed. (3 M. A. S., section 3814.) 
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In certain cases, where the possession or enjoyment of the 
property taken by will is postponed, the time of payment of the 
tax may be postponed by the giving of a bond. (3 M. A. S., section 
tion 3813a.) 

It has even been held that where the inheritance tax is to 
be imposed upon interests that are remote and contingent, inca-
pable of valuation, and where the rate of tax and exemption 
can not be determined, owing to uncertainty as to the class to 
which the party succeeding to the estate may belong, the assessment 
ment and collection of the tax upon such interests will be post-
poned. 

Billings vs. People, 189 Ill., 472, 
decided under the statute from which the Colorado statute upon 
inheritance tax was borrowed. 

Upon thorough consideration I am of the opinion that the 
date of the death of the decedent, while it fixes the time when 
the tax shall be due and payable as between the party liable for 
the tax and the State, furnishes no guide in determining when 
the tax becomes revenue of the State. 

Revenue is defined by Webster as follows: "The annual yield 
of taxes, excise, customs, duties, rents, etc., which a nation, state 
or municipality collects and receives into the treasury for public 
use." 

Bouvier defines revenue as "The income of the government 
arising from taxation, duties and the like, and, according to some 
correct lawyers, under the idea of revenue is also included the 
proceeds of the sale of stocks, land and other property owned by 
the government." 

The revenue derived from inheritance taxes stands upon a 
basis entirely different from that of direct taxes upon property, 
and hence it has been held that the constitutional provisions 
relating to uniformity of taxation and limiting the rate of tax-
ation do not apply to the so called inheritance tax. 

In the opinion in this case it is pointed out that an inheritance 
tance tax is not one on property, but a tax on succession; and it 
is held that the State may tax privileges, discriminate between 
relatives and grant exemptions, and is not precluded from this 
power by the provisions of the Constitution regarding uniformity 
of taxation. The inheritance tax is said to be "an impost or duty 
upon the devolution of an estate." 

It seems to me that in so far as relates to a determination of 
the question as to when moneys collected from inheritance taxes 
become revenues of the State, this tax stands upon the same foot-
ing as moneys derived from occupation or income taxes. 

As to the latter it must certainly be conceded that these be 
come and are revenues of the State when collected. The same 
must be true of inheritance taxes. Neither occupation nor income 
taxes, nor inheritance taxes, can be estimated in advance nor 
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anticipated as revenue; nor can the time of collection of either 
be foreseen or determined in advance. 

In the case of a direct tax upon property the probable rev-
enue for a given year can be approximately determined and esti-
mated in advance, and such taxes are not only payable in a 
given year and thus become revenues for that year, but the ma-
chinery for the enforcement of the payment of such taxes within 
the year when due is reasonably effective and reasonably certain 
to result in the collection of the revenues during the year in 
which it is due. As I think I have clearly pointed out, this is 
not true of the inheritance tax. 

It follows, therefore, that I am clearly of the opinion that 
moneys derived from inheritance taxes are to be treated as revenues 
enues of the State as of the date when collected, and that these 
moneys are available as revenues of the State of the biennial 
period in which they are in fact collected. 

In reaching this conclusion I am largely controlled by my 
interpretation of the opinion in the case of Parsons vs. People, 
32 Colo., 221, at pages 234, 235 and 240. I quote briefly from the 
opinion: 

"While section 16 (of the Constitution) limits appropriations 
tions and expenditures during any fiscal year to the total tax 
already provided by law applicable therefor, unless the General 
Assembly making such appropriations shall provide for levying 
a sufficient tax, not exceeding the rate allowed in section 11, 
nevertheless this limitation as to the rate refers to the rate to 
be levied on property; and the annual tax provided by law, men-
tioned in section 16, is not limited to a tax on property. Such 
expression 'annual tax' may, and does, include occupation taxes 
as well; and though, in providing for revenue to meet the annual 
appropriation, the rate of the levy on property shall not exceed 
that fixed in section 11, the General Assembly may, nevertheless, 
as section 2 expressly recognizes, from other sources, such as an 
occupation tax, derive revenue with which, in connection with a 
property tax, the expenses of the State government shall be met." 

And, again: 
"There is nothing in the revenue article or elsewhere in the 

Constitution which expressly or by necessary implication re-
stricts the law-making body in its attempts to produce revenue 
for State purposes to taxation upon property, real and personal." 

And, again: 
"We have already held that section 18 of the Revenue Act 

was a provision for imposing and collecting a State tax, which, 
in connection with the revenue derived from a property tax, was 
to be used to defray the expenses of the State government." 
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I trust that the foregoing will serve to fully answer the in-
quiry submitted. If not, I shall, of course, be pleased to give any 
further opinion that may be called for. 

Very truly yours, 
HORACE PHELPS, 

Deputy Attorney General. 

Every guide must have a commission bfore he is authorized to make 
an arrest. 

Denver, Colo., September 6, 1907. 
HON. DAVID E. FARR, 

Game and Fish Commissioner, 
Capitol Building, City. 

Dear Sir—Yours of the 5th instant, asking my opinion, 
First, Whether, under section IV, division "A " of the Game 

Law, special game wardens appointed thereunder are required 
by law to take oath of office before making an arrest, and, 

Second, Whether, under division "H" it is necessary to 
issue a commission as special game warden in order that the 
guide may make an arrest, has had my careful attention. 

There is nothing under section IV, division "A " requiring 
an oath, and my opinion is that the same is not necessary. 

As to your second inquiry, section I I of division "H" is in 
part as follows: 

"Every guide licensed under this act shall, by virtue of such 
license, be entitled to act as a deputy warden without pay, and 
when commissioned as such, shall have all the powers of a deputy 
warden as provided in said act." 

In my opinion, under this provision, every guide must be 
commissioned before he is authorized to make an arrest. 

Very truly yours, 
GEO. D. TALBOT, 

Assistant Attorney General. 

Re storing of oil and gasoline. 
Must he stored in reservoirs underground and outside of buildings 

illuminated by vapor or gas from the same. 

Denver, Colo., September 19, 1907. 
MR. CHARLES R. BROCK, 

Attorney at Law, 
827 Equitable Building, City. 

Dear Sir—Referring to your letter of August 8, with ref-
erence to the construction to be given to chapter 200 of the Ses-
sion Laws of 1907, I beg leave to say that I have again had this 
chapter under consideration. 
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The particular portion thereof and which is somewhat am-
biguous, is as follows: 

"Also the gas or vapor from such oils may be usesd for il-
luminating purposes where the oils from which such gas or 
vapor is generated are contained in reservoirs under ground out-
side the buildings illuminated or lighted by the gas generated 
from the gasoline." 

It is my opinion that it was the intention of the Legislature 
to limit the use of gas or vapor from such oils to buildings where 
the oils are contained in reservoirs under ground outside the 
buildings. In other words, I think the legislative intent should 
be construed to mean this: 

"The gas or vapor from such oils shall not be used for il-
luminating purposes in buildings except where the oils from 
which such gas or vapor is generated are contained in reservoirs 
under ground outside of the buildings illuminated or lighted by 
the gas generated therefrom." 

My judgment, therefore, is that the users of this gas 
or vapor are by this act required to store their gasoline or other 
oils in underground reservoirs separate and apart from the build-
ings illumninated. 

Very truly yours. 

WILLIAM H. DICKSON, 
Attorney General. 

Re appointment of Examining Committees. 
The office of Public Examiner is under the jurisdiction of the 

Auditor of State, and the act creating the office of Public Examiner does 
not repeal the acts providing for Examining Committees by the Governor. 

Denver, Colo., September 13, 1907. 
To His Excellency, 

HENRY A. BUCHTEL, 
Governor of Colorado. 

Dear Sir—I am in receipt of your favor of the 12th instant 
inquiring as to whether or not section 1806, 1 M. A. S., providing 
for the appointment of an examining committee to be composed of 
three persons to examine the books of the State Treasurer, and 
section 3662, 2 M. A. S., providing for a similar committee to 
examine the books of the State Land Board, are repealed by 
chapter 204 of the Session Laws of 1907, creating the office of 
Public Examiner. 

In reply will say that chapter 204, providing for the office 
of Public Examiner, is under the jurisdiction of the Auditor of 
State. Section 6 of this act provides: 

"The Public Examiner shall, without notice, visit and ex-
amine the accounts of State offices, institutions and other offices 
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at irregular intervals, and shall make any examination at any 
time as may be ordered by the Auditor." 

This act contains no repealing clause. 
Section 1806, 1 M. A. S., provides: 
"The governor shall, upon the first day (of) April and Octo-

ber of each year, appoint a committee of three competent persons 
to examine the books and accounts of the State Treasurer. Said 
committee shall make a report in writing, which shall be deliv-
ered to the Secretary of State to be filed in his office. The said 
committee shall each receive as compensation for their services 
the sum of five dollars per day for the time actually spent in said 
examination; and the Auditor is hereby authorized to draw his 
warrant in favor of the persons performing such services, upon 
the certificate of the Governor setting forth that the labor has 
been performed." 

It will be noticed that this section has nothing whatever to 
do with the Auditor's office, but that the report in writing is to 
be delivered to the Secretary of State to be filed in his office. 

Section 3662, 2 M. A. S., provides: 
"The Governor shall, upon the first day of April and October 

of each year, appoint a committee of three competent persons to 
examine the books and accounts of the State Board of Land Com-
missioners. Said committee shall make a report in writing which 
shall be delivered to the Governor." 

It will be noted that this report in writing is required to be 
delivered to the Governor and has no connection with the Au-
ditor's office. 

It is, therefore, my opinion that said chapter 204 of the 
Session Laws of 1905 does not either directly or by implication 
repeal the two sections above referred to, and that they are still 
in full force and effect. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

Re salary of County Assessor. 
The salary of County Assessor in office at the time of the passage 

and approval of the law of 1907, pages 402, 403, is not affected thereby, 
as the constitution provides that the salary of no public officer shall be 
increased or diminished after his election or appointment. 

Denver, Colo., September 14, 1907. 
MR. S. J. BUTTON, 

County Assessor, 
Sulphur Springs, Colo. 

My Dear Sir—In reply to yours of the 11th instant, asking 
as to what pay you were entitled as county assessor of the fifth 
class, I will say: 
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By House Bill 32 the Legislature of 1891, section 13, page 
312, fixes the salaries of all assessors, except those of the first and 
second class, at 

"A sum not to exceed $7.00 per day for each day actually em-
ployed for the county as may be allowed by the board of county 
commissioners of the respective counties, but in no case to exceed 
the sum of $2,500 per annum." 

This was amended April 11, 1899, by section 13, page 336, by 
fixing the salary of county assessors of the fifth class at $800.00 
per annum. 

In 1903 the Legislature again amended the section in regard 
to the salary of assessors, but left the salary of fifth class asses-
sors unchanged, fixing it at $800.00 per annum, the same as be-
fore. 

Session Laws of 1903, pages 415 and 416. 

This, I presume from what you write, is the law under which 
you were elected. 

The Legislature of 1907, by House Bill No. 175, Laws of 1907, 
pages 402 and 403, again amend the law, thereby fixing the salary 
of fifth-class assessors at $1,000 per annum. This was passed 
with an emergency clause and went into effect at the date of its 
approval, to wit, April 9, 1907. 

This, however, does not affect your emoluments, as the framers 
ers of the Constitution wisely provided that the salary of no 
public officer should be increased or diminished after his election 
or appointment. 

Article V, section 30, of the Constitution, found at 
section 353, Mills' Annotated Statutes. 

Hence your salary remains as fixed by the law in force when 
you were elected, to wit, at $800.00 per annum. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 
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Re payment of salaries and expenses of Railroad Commission from 
its creation to date when the Railroad Commission Bill was held uncon-
stitutional by District Court. 

Every act of the Legislature is presumed to be valid until held to 
be invalid by a court of competent jurisdiction. 

Therefore, the Railroad Commission having been appointed and 
entered upon the discharge of its duties on June 20, 1907, salaries and 
expenses to July 27, 1907, should be paid upon presentation of vouchers. 

Denver. Colo. August 15, 1907 

HON. GEORGE D. STATLER, 
Auditor of State, 

Capitol Building, City. 

Dear Sir—I am in receipt of your favor of the 7th instant, 
inquiring as to your duty with reference to paying the salaries 
and expenses of the Railroad Commission from the time of its 
creation to the date when the Railroad Commission Bill was held 
unconstitutional by the District Court. 

In reply will say that every act of the Legislature is deemed 
to be valid until held to be invalid by some court of competent 
jurisdiction. 

This being true, and the Railroad Commission having been ap-
pointed and entered upon the discharge of its duties on June 20, 
1907, there is no question but what they are legally entitled to 
draw their salaries until the 27th day of July, 1907, when the 
Railroad Commission Act was declared by the District Court to 
be unconstitutional. This would also apply to the salary of the 
stenographer and clerk and the other necessary expenses of the 
office. 

It is, therefore, my opinion that you should draw warrants 
for the payment of these salaries and expenses upon vouchers 
being duly presented for the same. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

Columbus Day is a legal holiday. 

Denver, Colo., September 18, 1907. 
MR. C. S. HAUGHWOUT, 

Assistant Cashier, First National Bank, 
Denver, Colorado. 

Dear Sir—Your letter of the 14th, addressed to the Secretary 
of State and inquiring whether or not the holiday recently cre-
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ated, October 12, can be considered a legal holiday, has been re-
ferred to me for reply. 

The act in question is found at chapter 190 of the Session 
Laws of 1907 and is as follows: 

"Section 1. The 12th day of October of the present year of 
our Lord 1907, and the 12th day of October of each year there-
after, is hereby declared a public holiday, to be known as 'Colum-
bus Day,' and the same shall be recognized, classed and treated 
as other legal holidays under the laws of this State; Provided, 
That this act shall not be construed to affect commercial paper, 
the making or execution of agreements or instruments in writing, 
or interfere with judicial proceedings." 

It is my opinion that Columbus Day is a legal holiday, as 
was Colorado Day, Decoration Day, Fourth of July, etc. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

Re assessment of National Bank stock. 
Stock or shares in National bank should be assessed to the several 

stockholders and not to the bank. 

Denver, Colo., September 18, 1907. 
JOHN McDONALD, ESQ., 

Chairman, Board of County Commissioners, 
Sterling, Colo. 

Dear Sir—I have before me your favor of the 18th, relating 
to a matter of taxation coming before your board sitting as a 
board of equalization. 

In reply I will say that, in my opinion, the stock or shares 
in the bank should be assessed to the individual holders thereof, 
no matter whether the investments of the bank are in United 
States bonds or not. The real estate owned by the bank should 
be assessed to the bank, and the assessor should not deduct the 
value of the real estate from the value of the stock assessed 
againt the individual holders thereof. 

By virtue of a federal statute—I think it is section 5219, 
U. S. Revised Statutes—shares of stock in a national bank are 
permitted to be assessed. 

By referring to the case of Home Savings Bank vs. Des 
Moines, 205 U. S., 503, and cases there cited, you will see that 
our Legislature acted properly in the enactment of section 205 
of the Revenue Act, being section 2937j of 3 M. A. S. 

In conclusion, however. I wish to say very emphatically 
that, in my opinion, the assessor should not have assessed the 
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stock in the bank to the bank, but should have assessed it to the 
several stockholders. 

Trusting that this fully answers your inquiry, I beg to 
remain, 

Yours very truly, 
HORACE PHELPS, 

Deputy Attorney General. 

A legislative act cannot be repealed by the title of another act. 

Denver, Colo., September 27, 1907. 
HON. EDWARD J. BOUGHTON, 

County Attorney, Teller County, 
Cripple Creek, Colo. 

Dear Sir—Yours of the 24th of September, asking for Re-
construction of the act of the Legislature contained in chapter 
53 of the Session Laws of 1907, has had my careful consideration. 

My opinion is that a legislative act cannot be repealed by 
the title of another act. You will note that nothing is said in 
the body of the act contained in chapter 53 of the Session Laws 
of 1907, about the repeal of the act contained in chapter 141 of 
the Session Laws of 1899. 

You may be right, that the repealing clause was omitted 
through inadvertence. It may have been the intention of the 
Legislature to repeal the act of 1899, but they did not do it. 

In my judgment, all that part of the title of the act ap-
proved April 9, 1907, commencing with the words "and repeal-
ing an act. etc.," may be rejected as surplusage and not germane 
to the body of the bill, leaving it an act "making appropriation 
for the maintenance of the State Industrial School for Girls, 
including the payment of officers and employes thereof (and) 
for the erection and furnishing of new buildings;" and that the 
act approved April 10, 1899, is still in full force and effect, making 
it incumbent upon the county of Teller and every other county 
in the State to pay the sum of fifty cents a day for the safe-
keeping, care, maintenance and instruction of each girl sent to 
the State Industrial School for Girls. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

GEO. D. TALBOT, 
Assistant Attorney General. 
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Vacancy in office of Assessor. 
If a County officer has moved from the County or if he has ceased 

to be an inhabitant of the County, the Board of County Commissioners 
may declare a vacancy and appoint his successor until the next general 
election. 

If he has neglected his duties to such an extent as to involve a 
violation of his oath of office, an action must be brought against him in 
a court of competent jurisdiction and a conviction secured before the 
office can be declared vacant. 

Denver, Colo., September 27, 1907. 
T. C. JAMES, ESQ., 

Clerk and Recorder, Elbert County, 
Kiowa, Colorado. 

Dear Sir—Yours of September 18, saying that the board of 
county commissioners of Elbert county wished my opinion upon 
their right to declare the office of assessor vacant and to appoint 
an assessor, has had my careful consideration. 

Section 910, Mills' Annotated Statutes, provides as follows: 
"A county assessor shall be elected in each county at the 

general election, who shall give bond * * * for the perform-
ance of his duties according to law and to the satisfaction of 
the board of county commissioners, and subscribe the oath or 
affirmation for the faithful performance of his duties as such 
assessor, etc." 

Section 924, M. A. S., provides as follows: 
"Every county office shall become vacant on the happening 

of either of the following events before the expiration of the 
term of office: 1, the death of the incumbent; 2, his resignation; 
3, his removal; 4, his ceasing to be an inhabitant of the county 
for which he was elected or appointed; 5, his conviction of any 
infamous crime, or any offense involving the violation of his of-
ficial oath." 

The 6th and 7th do not concern us in this inquiry. 
I am in some doubt as to the facts, from your letter. If the 

assessor has removed from the county, this constitutes a vacancy. 
If he has ceased to be an inhabitant of the county, this consti-
tutes a vacancy. 

I judge from your letter that he has neglected his duties 
and consequently may be said to have been guilty of an offense 
involving a violation of his official oath. But this does not con-
stitute a vacancy unless followed by his conviction for the same. 

Section 808, M. A. S., provides in effect that in case of any 
vacancy in the office of assessor, by reason of removal or other-
wise, the county commissioners of such county shall have the 
power to fill such vacancy by appointment until an election can 
be held as provided by law. 

So my opinion is that whether or not the county commis-
sioners can declare this office vacant, depends upon the facts as 
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intimated heretofore. If the assessor has moved from the county, 
or if he has ceased to be an inhabitant of the county for which 
he was elected or appointed, then they may declare a vacancy 
and appoint his successor until the next general election. Other-
wise, I see no way for the county commissioners to act until 
there is an action brought and a decision of some competent 
tribunal, declaring that he has violated his oath by refusing to 
attend to his duties. 

Very truly yours, 
G E O . D . T A L B O T , 

Assistant Attorney General. 

Re payment of annual corporation license tax by the Union Pacific 
Coal Company. 

Tax must be paid on entire amount of capital stock. 

BRIEF ON CONSTRUCTION OF THE MEANING OF THE WORDS "CAPITAL 

STOCK," AS USED IN 

section 2 of an act entitled "An act in relation to public revenue 
and repealing all acts or parts of acts in conflict herewith," 
passed by the last General Assembly, and found at pages 548 
and 549 of the Session Laws of 1907, which is as follows: 

"Sec. 2. Every foreign corporation which has heretofore 
obtained, or which shall hereafter obtain, the right and privilege 
to transact and carry on business within the limits of the State 
of Colorado, in addition to the fees and taxes now provided for 
by law, shall pay, on or before the first day of May, A. D. 1907, 
and on or before the first day of May of each year thereafter, to 
the Secretary of State of the State of Colorado, an annual State 
corporation license tax, as follows: Two cents upon each one 
thousand dollars of its capital stock." 

On the 30th day of November, A. D. 1891, the Union Pacific 
Coal Company, a corporation organized under the laws of Wyoming 
ming, for the purpose of prospecting for and locating coal and 
stone mines, with power to purchase other mines and the shares 
of stock or bonds, and to mortgage and sell coal or other mines 
in Wyoming or elsewhere, and to lease, purchase and construct 
railways, trams, waterworks, etc., filed its articles of incorporation 
tion in the office of the Secretary of State of the State of Colorado 
rado. 

Article I I gives the trustees power to borrow money and 
mortgage the property and franchises of the company. 

Article I I I thereof is as follows: 
"The capital stock of the said company shall be twenty millions 

lions of dollars, divided into 200,000 shares of one hundred dollars 
lars each, with power to increase the same." 
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Article IV provides that the term of existence of said corporation 
ration shall be fifty years from September 17, 1890, and may be 
extended. 

Article V I I provides that the principal place of business 
shall be at Rock Springs, Sweetwater county, Wyoming, and 
the said company may have offices in Denver, Colorado, and Salt 
Lake, Utah, and in other places, as the Board of Trustees may 
from time to time fix upon and designate. 

It is alleged by the representatives of this corporation that 
of this authorized capital stock of twenty millions of dollars, 
the said corporation has issued five millions, par value, and 
no more. Their contention is that this five millions is the sum 
upon which by law they are compelled to pay two cents tax; 
that this amount is the capital stock referred to in section 2; 
that this five millions of dollars is the actual capital stock, and 
the remaining fifteen millions of dollars is potential stock upon 
which they are not required by law to pay any license fee; and 
they offer to pay to the Secretary of State two cents on each 
one thousand dollars of this amount. The Secretary of State 
has refused this offer, and has asked this office to construe the 
meaning of the words "capital stock" as used in this section. 

Counsel representing the Union Pacific Coal Company has 
submitted to this office what lie calls "the following considerations 
tions which occur to me in connection with the proper construc-
tion of the act of 1907, page 548," and what is really a very in-
genious brief in support of his views. 

We differ from counsel entirely, and think when the articles 
of incorporation filed in the Secretary of State's office specify 
"the capital stock of said company shall be $20,000,000, divided 
into 200,000 shares of $100 each, with power to increase the same, 
that it means just that and nothing different, and that the an-
nual State corporation license tax must be estimated at 2 cents 
per thousand on this $20,000,000 of capital stock." 

This is a matter of great moment to the State, and we have 
given it careful consideration. 

It must be borne in mind in discussing this question that 
it is the province of the Legislature and is in their discretion 
to permit a foreign corporation to do business within the limits 
of the State; that no state is under obligation to permit it, and 
the permission to do so may be granted on such conditions re-
garding taxation as the Legislature may think proper or pru-
dent: 

Cooley on Taxation (3d Ed.), page 95. 

The statute means presumably what it says, and when the 
articles of incorporation say, "The capital stock of said com-
pany shall be twenty millions of dollars," it is incum-
bent on those alleging it to show why and how this capital stock 
is only $5,000,000. 
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So first we will review the authorities cited by counsel. 
He first refers to 3 Mills (Rev. Sup.), sections 491 and 491c. 
Take section 491c. This provides that a foreign corporation 

tion authorized to have a capital stock of $50,000 or less shall 
pay $30; but if the capital exceeds $50,000, it must pay 30 cents 
on each and every thousand dollars of such excess, and a like 
fee of 30 cents per thousand dollars on each subsequent increase 
of stock. So it is plain that they must pay on all the capital 
stock, whether it be called actual or potential. 

Counsel cites Arkansas, etc., Co. vs. Farmers' Canal Co., 
13 Colo., 587. 

This case simply decides that certain stock issued to a man 
without consideration did not make him a stockholder. There 
is nothing whatever in the case suggesting that the capital stock 
must be subscribed for and issued before it can serve as a basis 
upon which to compute the license or privilege tax to do busi-
ness in the State. 

He next cites Robinson vs. Canal Co., 2 Colo. App., 27. This 
decision does not aid counsel in his contention. Justice Reid 
says: 

"A careful examination of the authorities establishes the 
legal fact that the stock of a corporation is the basis from which 
is derived the capital; that the stock is regarded as money or 
its equivalent." 

Next he cites Seymour D. Thompson, 10 Cyc., 365. 
Thompson says there, and this is true: "The term 'capital 

stock,' when employed in statutes, is usually, although not always 
ways, stock which has been paid up or which is subject to be 
paid up." 

We may add that it never, so far as we have been able to 
find, means paid up stock, subscribed stock, or issued stock, when 
used in a statute, as here, fixing the amount upon which shall 
be calculated the license or privilege tax which a corporation 
shall pay- for permission to do business in the State. 

Sturgis vs. Stetson, 1 Bissell (U. S. C. C.), 246, was a suit 
on a promissory note for $24,000. The capital stock of the Hillsboro 
boro & Cincinnati R. R. Co. was $5,000,000. Neither the board 
of directors nor the company had power by their charter or by 
the laws of the land to issue or dispose of the stock at less than 
$50 per share. The plaintiff in that suit, being a dealer in rail 
road stocks, entered into an unlawful scheme with the board of 
directors, by which he purchased a lot of the stock for less than 
$50 per share, and sold some of it to defendant, in consideration 
of which the defendant gave the note in question. The court 
held the note could not be collected. 

The decision has no bearing on the question here discussed, 
i. e., what the words "capital stock" mean, as used in this sec-
tion of the statute. 

In Pratt vs. Munson, 17 Hun., 475, cited by counsel, the 
words "whole capital stock" were held to mean that which had 
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been actually subscribed and issued; but this was a suit brought 
by a stockholder to redeem his interests in a company from a 
sale upon a foreclosure of a mortgage; and the second section 
of the act required the redeeming stockholder to pay to the pur-
chaser or mortgagee "a sum equal to such proportion of the 
price bid on such sale, and the costs and expenses thereof, as 
such stockholder's stock in said company shall bear to the whole 
capital stock of said company." Manifestly, this case can not 
be tortured into an authority to give this meaning to the words 
"capital stock," where, as here, the license or privilege tax for 
doing business must be computed on the amount. 

Counsel cites Commonwealth vs. Railroad, 129 Pa. St., 414; 
5 L. R. A., 367. 

In Pennsylvania, the 10th section of the act provided that 
"The said company shall pay annually into the treasury of the 
city of Philadelphia, for the use of the said city, whenever the 
dividends declared by said company shall exceed six per centum 
per annum on the value of the capital stock thereof, a tax of six 
per centum on such excess." 

The dividends would amount to a considerable sum of money 
if the par value of the capital stock was held to be $100,000, the 
amount actually contributed, and the city would get this revenue. 
On the contrary, if held to be a million dollars, there would be 
no dividends and the city would get no revenue. The company 
in that case contended for the latter meaning, and the attorney 

general of the State for the former. The court held with the 
attorney general, thus giving the city its revenue, and did it for 
the foregoing reason. 

It is apparent that the object of the law must be consid-
ered. At bar, the object is to secure a revenue for the State, 
and this would be defeated by counsel's contention. The Secre-
tary of State must be guided by what is alleged to be the capital 
stock in the articles of incorporation, and cannot know what has 
been issued. 

Counsel cites Philadelphia vs. Railroad Co., 52 Pa. St., 177. 
This is another case where certain dividends were to go to the 
city, only it was conceded in that case that, by the plain terms 
of the statute, the dividends should be calculated on the capital 
stock paid in. 

Next, he cites Philadelphia vs. Railroad Co., 102 Pa. St., 190. 
This is a case like the other two mentioned, where, in order that 
the city might obtain a revenue, the words "capital stock" were 
held to mean stock actually paid in, and not authorized stock. 
The law was this: 

"Provided that the said company shall annually pay into 
the treasury of the city of Philadelphia, for the use of said city, 
a tax of six per centum upon so much of any dividend declared 
which may exceed six per centum upon their said capital stock." 

It is evident that dividends cannot be declared upon author-
ized stock, but only upon actually subscribed and issued stock. 
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The court holds in that case that, "Where an ambiguous term or 
an elliptical phrase is used in a statute, the court will, in con-
struing the same, have regard to the object and spirit of the act." 
And, on page 195, says: 

"By the provisions of the third section of this act of 1872 
the defendant is made liable to pay, annually, to the city of 
Philadelphia, a 'tax of six per centum upon so much of any divi-
dend declared which may exceed six per centum upon the capital 
stock.' 

"The entire authorized capital stock of the company, as we 
have already said, during the years stated, was $750,000, of 
which only $420,000 had been paid in. Upon which of these 
sums is this excess to be computed? The former is the author-
ized, the latter the actual capital, and either of them is within 
the letter of the statute. There is nothing in the context to 
explain this ambiguity, and we must, therefore, resort to the 
reason and spirit of the law, its object and purpose, in order 
that we may learn the intention of the Legislature. Dividends 
of profits are not estimated or declared upon the basis of the 
merely authorized capital of a corporation, but upon the basis 
of the capital actually paid; they are, indeed, only due to capital, 
and always are, or ought to be, thus distributed. If the divi-
dends are declared and distributed to the stock paid in, it seems 
clear that the same fund should be the basis of the defendant's 
taxation under this statute. The tax imposed was certainly in-
tended to be a percentage upon the profits, and as the profits 
were realized from the capital invested, the taxation to be uni-
formly proportionate should be computed upon the same." 

So, at bar, the court, in construing this statute, must have 
regard to the object and spirit of the act, which was to exact 
from corporations a revenue by way of a license or privilege tax 
for permission to transact business within the limits of the State. 

According to counsel's contention, a corporation can file its 
incorporation papers, with its capital stock fixed at fifty or one 
hundred millions, and not issue any, or but a very small part, of 
it, until after the first of May of any year, and thus deprive the 
State of its revenue from this license or privilege tax. 

There are many cases, other than those cited by counsel, 
which hold, in construing the words "capital stock," the courts 
have said they meant the actual subscribed issued stock; but, 
without exception, upon examination, these cases will be found 
to be based upon and to have been decided with regard to the 
object and spirit of the act, as illustrated in those reviewed. 

We think we have said enough. There is no case cited by 
counsel (and we think none can be found supporting his contention) 
tention) which holds that the words "capital stock," as used 
in this section—the object being to serve as a basis upon which 
to calculate the amount due the State for its license or privilege 
fee—mean paid up, subscribed, issued stock. 
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I am of the opinion, therefore, that The Union Pacific Coal 
Company is liable to pay a license tax of two cents upon each 
one thousand dollars of twenty millions of dollars, its capital 
stock. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Denver, Colo., October 10, 1907. 
HON. TIMOTHY O'CONNOR, 

Secretary of State, 
Denver, Colorado. 

Dear Sir—Some time ago you submitted to me an inquiry 
concerning the flat tax which should be paid by The Union 
Pacific Coal Company. 

As I understand it, the authorized capital of this company 
is $20,000,000, but, it is claimed that only $5,000,000 of the stock 
has been issued and is outstanding. 

The question is, whether the flat tax should be based upon 
the authorized capital stock of $20,000,000, or only upon the 
outstanding capital stock of $5,000,000. 

Upon consideration, I am of the opinion that, for the pur-
pose of the flat tax, the company's capital stock is $20,000,000, 
and that you should collect the flat tax upon this amount of 
capital stock. 

Very truly yours, 
By HORACE PHELPS, 

Deputy Attorney General. 

Re employment of member of Legislature by the State Board of 
Health. 

Employment of a member of the Legislature is not an appointment 
within the meaning of Sec. 8, Art. V. of the Constitution. 

Denver, Colo., October 9, 1907. 
DR. HUGH TAYLOR, 

State Board of Health, 
Capitol Building, City. 

Dear Sir—I am in receipt of your favor of the 8th instant, 
in which you ask for my opinion as to whether a member of the 
present Legislature can legally be employed to do certain in 
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inspecting required to be done by your Board in carrying out the 
provisions of the Pure Food Act passed by the last Legislature. 

In reply will say that section 8, article V, of the Constitu-
tion, provides: 

"No Senator or Representative shall, during the time for 
which he shall have been elected, be appointed to any civil office 
under this State; and no member of congress or other person 
holding any office (except of attorney at law, notary public or 
in the militia), under the United States or this State, shall be 
a member of either house during his continuance in office." 

There are two questions involved in this inquiry. 
First—Whether or not there is a civil office within the meaning 

ing of the Constitution which is to be filled, and, 
Second—Whether the employment which you speak of in 

your letter amounts to an appointment within the meaning of 
said constitutional provision. 

I find, upon an examination of the Pure Food Act found 
on page 23 of the Session Laws of 1907, that no provision is 
made for an Inspector, nor is any other office created or at 
tempted to be created by this act, but the power to enforce the 
act is specially given to the State Board of Health, which Board 
is now, and has for many years past been, in existence. 

Section 2 of said Pure Food Act provides as follows: 
"The State Board of Health shall make uniform rules and 

regulations for carrying out the provisions of this act, including 
the collection and examination of specimens of all foods and 
drugs manufactured or sold, or exposed for sale, or delivered, 
or given away, or shipped, or offered for shipment, within this 
State, or which may be submitted for examination by any health 
officer of any town, city or county, in this State." * * * 

The General Appropriation Bill passed by the Sixteenth 
General Assembly, Session Laws of 1907, page 113, makes the 
following appropriation to the State Board of Health: 

"For the purpose of enforcing Pure Food Act, inspection, 
$2,000, 1907; $4,000, 1908; total, $6,000." 

It therefore appears that neither by the Pure Food Act nor 
by the General Appropriation Bill, appropriating money to en 
force the same, is there any office attempted to be created or 
even referred to. 

It is, therefore, my opinion that the position referred to can 
not be said to be a civil office within the meaning of the Constitution 
tution. 

The second question is whether or not the engaging of a 
member of the Legislature to do inspecting for your Board 
amounts to an appointment of any character or whether it is 
purely an employment. 

As I have stated above, there is no civil office which has 
been created by the Legislature and your Board certainly has 
no power to create a civil office within the meaning of the sec-
tion of the Constitution above referred to, so that there is noth-
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nothing to which the person could be appointed, unless we use the 
term "appointed" in the same sense that we use the word "em-
ployed." 

The selection of the person to do the inspecting for your 
Board is not in any manner prescribed by law, but is left en 
entirely to the discretion of the Board, and the person selected 
has no designation or title given him by law, but only such as 
the Board may desire to give him. Neither does the law assign 
to him any particular duties to perform, but he is to do that 
which is required by him under the rules and regulations pre-
scribed by the Board. 

It has been said that: 
"An office is a public station or employment conferred by 

the appointment of government. The term embraces the ideas 
of tenure, duration, emolument and duties." 

U. S. vs. Hartwall, 6 Wallace, 393. 

This statement is quoted and approved by our own Supreme 
Court. 

In the matter of House Bill No. 166, 9 Colorado, 628, 629, 
it will be seen that none of these characteristics are present in 
the inquiry before us. 

In the employment of a person to carry on your work of 
inspecting there is no tenure of office, nor is there any duration 
of employment other than that which your Board may choose to 
make. The emolument is left entirely to the discretion of the Board, 
the Legislature prescribing only the amount which your Board 
is authorized to expend for inspection purposes during the pres-
ent biennial period, and, as stated above, the duties of the em-
ployment are not prescribed by statute, but are purely those 
imposed by the State Board in their exercise of its authority 
conferred by the said Pure Food Act. 

It is therefore my opinion that your Board will not be violating 
lating any constitutional or statutory provision by employing 
a member of the present Legislature to do inspecting for your 
Board under said Pure Food Act. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 
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Lieutenant Governor's salary. 
The President pro tem. of the Senate is entitled to receive the salary 

of the Lieutenant Governor while the latter is acting as Governor. 
If the Senate fails to elect a President pro tem. at the close of its 

session, there is a vacancy in that office and no person is entitled to 
receive the salary of Lieutenant Governor while the latter is acting for 
the Governor. 

Denver, Colo., October 10, 1907. 
HON. GEORGE D. STATLER, 

Auditor of State, 
Capitol Building, City. 

Dear Sir—In reply to your favor of recent date, inquiring 
as to who is the Lieutenant Governor when the Lieutenant Gov-
ernor of the State is performing the duties of the Governor, and 
who will receive the Lieutenant Governor's salary during that 
time, I beg leave to say, the Constitution of the State of Colorado 
provides at section 3, article IV : 

"In case of the death, impeachment or conviction of felony 
or infamous misdemeanor, failure to qualify, resignation, ab-
sence from the State, or other disability of the Governor, the 
powers, duties and emoluments of the office, for the residue of 
the term, or until the disability be removed, shall devolve upon 
the Lieutenant Governor." 

And the statutes provide, section 1767, of 1 Mills' Annotated 
Statutes: 

"Whenever, by the impeachment of the Governor, his re-
moval from office, death or resignation, or absence from the State, 
the powers and duties of his office shall devolve upon the Lieu-
tenant Governor, the salary of the Governor shall cease, and the 
same shall be received by the Lieutenant Governor as a full com-
pensation for his services, until such disability shall cease; and, 
during the time that the Lieutenant Governor shall act as Gov-
ernor, the duties and powers of the Lieutenant Governor shall 
devolve upon the President of the Senate pro tem., who shall re-
ceive the salary of the Lieutenant Governor during such term 
of service." 

From the above statute it is quite clear that the President 
pro tem. of the Senate is entitled to receive the salary of the 
Lieutenant Governor while the latter is Acting Governor. 

But, the question now arises, is whether or not there is a 
President pro tem. of the Senate. 

When the Senate of the Sixteenth General Assembly con-
vened on January 2, 1907, a President pro tem. was elected as 
provided by the Constitution, but at the close of the session the 
Senate failed to elect a President pro tem. The question, there-
fore, is whether or not the President pro tem., elected at the be-
ginning of the session, holds over, when there has been a failure 
to elect a President pro tem. at the close of the session. 
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Section 10, of article V, of the Constitution, is as follows: 
"The Senate shall, at the beginning and close of each reg-

ular session, and at such other times as may be necessary, elect 
one of its members President pro tempore: * * *" 

It appears from this latter section of the Constitution that 
it was contemplated that the President pro tem. of the Senate, 
elected at the beginning of a regular session, should hold his 
office only until the last day of the session, and that it then be-
comes the duty of the Senate to elect another President pro tem. 
to serve during the interim, or until the next regular session of 
the Senate. 

There is no provision that, in case of the failure of the Sen-
ate to elect a President pro tem. on the last day of the session, 
that the then existing President pro tem. shall hold over, but, on 
the contrary, the term of office of the President pro tem., who 
was elected on the first day of the session, expires on the last 
day of the session. 

In the event of a special session of the Legislature should 
be called, it would be necessary for the Senate to proceed to do 
that which they failed to do on the last day of the regular ses-
sion, that is, elect a President pro tem. ad interim. 

It is, therefore, my opinion, that there is no President pro 
tem. of the Senate of the State of Colorado at the present time, 
nor has there been since the adjournment of the Legislature, and 
that no person is entitled to receive the salary of the Lieutenant 
Governor while he was, or may be, acting Governor of the State. 

The fact that the Speaker of the House of Representatives 
may, under certain circumstances, perform the duties of Gov-
ernor, has given rise to the belief that he may, in some way, be 
entitled to receive the salary of the Lieutenant Governor. 

This, however, is clearly an error, for, while the Constitu-
tion provides that: 

" I f the President of the Senate, from any of the above 
named causes, shall become incapable of performing the duties 
of Governor, the same shall devolve upon the Speaker of the 
House," 

Yet there is no provision of either the Constitution or the 
statutes which provides that the Speaker of the House shall 
ever perform the duties or receive the salary of the Lieutenant 
Governor. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 
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State Industrial School for Boys. 
Parents and others who are responsible for children committed to 

the State Industrial School who are able to pay for their maintenance 
are liable under the law for the full amount, and it is the duty of the 
court committing such child to ascertain the financial ability of such 
parent or guardian and make a ruling requiring the payment of a pro-
portionate amount. 

Al l such moneys should be paid into the State Treasury when col-
lected, and credited to the fund for the support of the school. 

I t is the duty of the District Attorney and County Attorney to col-
lect these amounts by suit, if necessary; and also their duty to report to 
the Governor before the first of December of each year the number of 
reports received from the courts. 

Denver, Colo., October 19, 1907. 
MR. FRED L. PADDLEFORD, 

Superintendent Industrial School, 
Golden, Colorado. 

Dear Sir—Yours of the 15th inst., in re the liability of 
parents for the support of boys sent to the Industrial School, 
and enclosing letter of Hon. W. G. Alexander, of Littleton, to 
you, and your reply thereto, has had my attention. 

Section 1 of the act entitled "An act concerning the support 
by parents or others of children committed to the care or cus-
tody of State institutions," found at page 295 of the Laws of 
1905, makes it the duly of any court committing a child to your 
institution to inquire and ascertain at the time of commitment 
the financial responsibility of the parent or guardian of such 
child, and to notify the district attorney of the name and address 
of such parent or guardian, and what the financial responsibil-
ity of such parent or guardian is. If found financially respon-
sible, the State of Colorado may maintain an action against 
the parent or guardian for the full amount of the support and 
maintenance. 

Such expense shall in no case be less than the per capita 
of such expense, the statute says. In my judgment, this means 
that the parent or guardian financially able, shall in no 
case pay less than the per capita, but should the court find the 
financial ability such that the parent or guardian could only 
pay one-half or any other part thereof which the evidence shows 
they are able to pay, there should be a ruling to that effect. 

Answering your second question, I will say that the second 
section of said act provides that the money shall be paid into 
the State treasury when collected, and credited to the fund for 
the support of the school. And under section 2170, Mills' Ann. 
Stat., upon a voucher signed by the president and secretary of 
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the Board of Control, the Auditor will draw his warrant in the 
same manner as for moneys appropriated. 

Answering your third question, section 2 of said act makes 
it the duty of the district attorney and county attorney (if the 
inmate is a county charge) to collect by suit, if necessary, in 
these cases; and section 3 makes it incumbent upon these officers 
to report to the Governor before the first of December of each 
year the number of reports received from the courts. 

In conclusion I would suggest that you ascertain what rul-
ings have been made by the various courts, and what said courts 
have reported to the prosecuting officers as to the financial re-
sponsibility of parents; and if the occasion requires it call 
the attention of said prosecuting officers to the report to the 
Governor, required by law. 

I return the letters mentioned—Judge Alexander's—and 
your answer thereto. 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant. 

Accident policies. 
Accident policies may be issued insuring persons under the age 

of fifteen years, without violating the provisions of section 32 of the In-
surance Act. 

Denver, Colo., October 24, 1907. 
HON. E. E. RITTENHOUSE, 

Commissioner of Insurance, 
Denver, Colorado. 

Dear Sir—At your request I have given consideration to 
the provisions of section 32 of the Insurance Act, passed by the 
last General Assembly, for the purpose of determining whether 
accident insurance may lawfully be issued in cases where the in-
sured is under the age of fifteen years. 

It seems to me that the section referred to is somewhat 
obscure, and the question submitted is by no means free from 
doubt. 

However, in view of the fact that the section is penal in its 
character, and therefore to be strictly construed against the pen-
alty, I have reached the conclusion and am of the opinion that 
the thing forbidden by section 32 is the issuance of policies of 
life insurance. 

Life insurance is defined by section 73 of the act. That 
definition excludes contracts insuring persons from death from 
accidental causes. 
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I am therefore of the opinion that accident policies may be 
issued insuring persons under the age of fifteen years, without 
violating the provisions of section 32 of the Insurance Act. 

Very truly yours, 
HORACE PHELPS, 

Deputy Attorney General. 

Re contract with La Jara Meadows L. & I. Company to furnish 
water to irrigate pertain land. 

Denver, Colo., October 31, 1907. 
HON. JOHN F. VIVIAN, 

Register, State Board of Land Commissioners, 
Denver, Colorado. 

Dear Sir—Yours of the 24th inst., asking my opinion as 
to whether or not the State Land Board had the right to enter 
into the contract with the La Jara Meadows Land and Reser-
voir Company to furnish the State of Colorado with water for 
the purpose of irrigating 147.1 acres of land, has had my at-
tention. 

In answer thereto, I will say, that section 9, article IX, of the 
State Constitution, general section 428, 1 Mills' Annotated Stat-
utes, page 292, provides that the State Board of Land Commis-
sioners "shall have the direction, control and disposition of 
the public lands of the State under such regulations as may be 
prescribed by law." 

Section 35, of chapter 134, of the laws of 1905, being "An 
act in relation to the State Board of Land Commissioners, and 
providing for the location, appraisal, sale, etc., of school and 
State lands," found at pages 332 and 333 of the laws of 1905, 
provides that: 

"The State Board of Land Commissioners may grant the 
right of way across or upon any portion of State land upon such 
terms as the board shall determine, for any ditch, reservoir, rail-
road * * * * * and may direct the Governor, Secretary 
of State and Register to execute and sign, as provided by this 
act, on behalf of the State, a proper deed or other instrument 
of writing for such right of way or grant." 

It was under this provision of the law, doubtless, that the 
State Land Board entered into the contract with the La Jara 
Meadows Land and Reservoir Company, referred to in your let-
ter, and I will answer your inquiry in the affirmative, and say 
that, under the law, the State Land Board were authorized to 
make the contract which they did with the Reservoir Company. 
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I return, herewith, the papers in relation to this matter, 
which you left with me. 

Very sincerely yours, 
WILLIAM H. DICKSON, 

Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Advertising for bids for construction. 
In case there is but one bid in response to an advertisement, and 

this is in excess of the amount appropriated for the construction, the 
State Engineer should prepare new plans and specifications and read-
vertise, stating that the bid must be within the amount covered by the 
appropriation. 

Denver, Colo., November 16, 1907. 
HON. T. W. JAYCOX, 

State Engineer, 
Denver, Colorado. 

Dear Sir- Your communication of the 5th inst., in re the 
contract for the building of a flume and road in Creede, Mineral 
county, Colorado, has had my careful attention. 

There was, by your statement, but one valid bid in response 
to your advertisement, and this was considerably in excess of 
the amount appropriated by the General Assembly for the con-
struction of the work. 

You ask whether or not you can lawfully "modify the plans 
to such an extent as to bring the work to be done within the 
appropriated amount, and allow the regular bidder to change his 
bid accordingly," or whether you must readvertise. 

I t may be, as you say, that " I t would be advantageous to the 
State" to modify the plans as you suggest, but I doubt your au-
thority to do so. The policy of the Legislature and the plain 
intent of the statute is to secure competition in the bids for the 
work, so as to secure its completion at the lowest possible cost 
to the State. To do as you suggest would, in my judgment, be 
equivalent in law to your letting the contract on such terms as 
in Your judgment are best. There would be no competition. 

The language of the act is, that " I t shall be the duty of the 
State Engineer * * * * to advertise for bids * * * * 
in four consecutive issues, and the Board shall let the contract 
to the lowest responsible bidder; provided, said bill shall be for 
an amount not more than this appropriation." 

There has been no such bid in this case, and your cutting 
out part of it, and so bringing the amount within the appropria-
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appropriation, would not give other contractors an opportunity to com-
pete; and such action would not, in my judgment, comply either 
with the letter or the spirit of the statute. 

My advice, therefore, is that you prepare new plans and 
specifications, and readvertise, and state, in your instruction to 
bidders, that the bids must be within the amount covered by the 
appropriation. 

I return, herewith, papers handed to me. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

The Board of County Commissioners have the authority to divide the 
county into assessment districts and require the Assessor to appoint a 
Deputy in each of said districts, who shall he sworn and give bond to 
the principal. 

Should the County Commissioners fail or refuse to do this, when 
necessary, the Assessor will be authorized to employ clerical assistance 
to complete the assessment in the time required by law, and all reasonable 
expenses so incurred will constitute a proper charge against the county. 

Denver, Colo., November 18, 1907. 
MR. S. J. BUTTON, 

County Assessor, Grand County, 
Sulphur Springs, Colorado. 

My Dear Sir—Yours of the 12th inst. has had my careful 
attention. 

You state that owing to the large size of your county, and 
the climatic conditions—snow being on the ground until nearly 
May—and to the fact that the assessed valuation of the county 
has nearly doubled in the last year, it will be impossible for you 
to cover the ground and get your assessment roll made up in the 
time required by law, without assistance. 

You also state that the county commissioners are not in-
clined to allow you a fair amount of clerk hire. 

I am somewhat surprised at this, because you intimate that 
these county commissioners belong to the Republican party, and 
my experience has been that office holders of this party through-
out the State, while carefully guarding expenses, are very lib-
eral in respect to necessary expenditures which tend to promote 
the welfare of the State; and it is important that this assess-
ment roll be completed in time. 
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The county commissioners have the authority to give you the 
requisite help. Section 911, M. A, S., provides as follows: 

"Whenever the board of county commissioners of any county 
shall be of the opinion that said assessor is unable to perform 
the duties of his office within the time prescribed by law, they 
shall divide said county into assessment districts, and shall re-
quire said assessor to appoint a deputy in each of said districts, 
who shall be a qualified elector of said district, and who shall be 
sworn and give bond to the principal." 

Knowing, as I do, that they are authorized by law to divide 
the county into assessment districts, and believing that in the 
performance of their duties they have the public good in view, 
I think, if you will call their attention to this section of the 
statute, they will divide the county into as many assessment 
districts as may be necessary, and authorize you to appoint a 
deputy in each district, so that you may be able to comply with 
the law in completing your assessment roll. 

Should the county commissioners fail or refuse to do this— 
which we will not presume—and there is real necessity therefor, 
then, under the authority of our Supreme Court in Roberts vs. 
People, 9 Colo., 471, et seq., you will be authorized to employ 
clerical assistance sufficient to foot up the assessment rolls, 
make copies and do other clerical work necessary to complete the 
assessment in the time required by law, and your reasonable ex-
penses so incurred will constitute a proper charge against the 
county. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 
By GEO. D. TALBOT, 
Assistant Attorney General. 

County Assessor's salaries. 
The Constitutional provision, that no law shall extend the term of 

any public officer, or increase or diminish his salary or emoluments after 
his election or appointment, is a limitation upon the power of the Legis-
lature. 

House Bill No. 175 can apply only to County Assessors elected or 
appointed after the approval of the bill. 

Denver, Colo., November 18, 1907. 
MR. CAREY N. TROUP, 

Assessor of Bent County, 
Las Animas, Colorado. 

Yours of the 9th inst., in which you ask whether the as-
sessors in office at the time of the passage of House Bill No. 175, 
chapter 181, of the laws of 1907, in relation to fees and salaries 
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of county assessors, are entitled to the increased compensation 
provided therein, has had my careful attention. 

I answer, No. 
Section 30, article "V, of the State Constitution, provides: 
"Except as otherwise provided in this Constitution, no law 

shall extend the term of any public officer, or increase or dimin-
ish his salary or emoluments after his election or appointment." 

The Constitution is the paramount law of the land, and 
this section is a limitation upon the power of the Legislature. 
They can neither increase nor diminish your salary. 

House Bill No. 175, by Mr. Parker, can apply only to county 
assessors elected or appointed after the approval of the bill. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 
By GEO. D. TALBOT, 
Assistant Attorney General. 

County Assessor. 
Assessment of Mining Claims. 
I t is the duty of the County Clerk to obtain for the County Assessor 

a list of all mineral surveys, patented or entered for patent, to be used 
in listing claims not listed by the owners. 

Mineral property, whether patent applied for or not, must be as-
sessed and taxed if the production exceeds in value $1,000 during the 
year. Patented claims and those entered for patent are assessed and taxed 
as other classes of real estate. 

Denver, Colo., November 18, 1907. 
MR. HORATIO DUNTON, 

County Assessor, 
Rico, Colorado. 

Dear Sir—Yours of October 21st, in re your authority to 
assess for taxation patented mining claims and those for which 
a receiver's receipt has been issued, has had my attention. 

You are right as to your interpretation of the law. 
Section 3226, M. A. S., makes it the duty of each county 

clerk to obtain a list of all mineral survey lines, patented or en-
tered for patent, such list to be used by the assessor in listing 
claims not listed by the owners. 

By section 3224. mineral property, whether patent applied 
for or not, must be assessed and taxed if the production exceeds 
in value $1,000 during the year, but patented claims and those 
entered for patent are assessed and taxed as other classes of real 
estate. 

Very truly yours. 
WILLIAM H. DICKSON, 

Attorney General. 
By GEO. D. TALBOT, 
Assistant Attorney General. 
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Commissioner of Insurance. 
The substitution of one policy of insurance for another to the same 

policyholder is not the writing or placing of insurance within the mean-
ing of Section 33 of the Insurance Act, and is not in violation thereof. 

Denver, Colo., November 19, 1907. 
HON. E. E. RITTENHOUSE, 

Commissioner of Insurance. 
Denver, Colorado. 

Dear Sir—I have before me your favor of the 5th inst., ac-
companied by the communication of Edward B. Duffield, Esq., 
general solicitor of the Prudential Insurance Company of Amer-
ica, bearing date November 1st, and making inquiry concerning 
the effect of section 33 of the Insurance Act of this State in con-
nection with the issuance of a new policy to one Archibald G. 
Staunton under the terms of a five-year term convertible policy 
issued to Mr. Staunton in 1902. 

I am unqualifiedly of the opinion that Mr. Duffield is right 
in the position which he takes, and that the substitution of poli-
cies may be made in the manner proposed without violating the 
provisions of section 33 of our Insurance Act, and I suggest that 
your department rule accordingly. 

I am not only of the opinion that the exchange of policies 
is neither the making, writing nor placing of the policy or con-
tract of insurance, within the meaning of section 33 of our act, 
but I seriously question whether the provisions of our act have 
application to the transaction at all. 

I return herewith the communication of Mr. Duffield. 

Very truly yours, 

HORACE PHELPS, 
Deputy Attorney General. 

Denver, Colo., November 20, 1907. 
HON. A. C. DUTCHER, 

Warden, State Reformatory, 
Buena Vista, Colorado. 

Dear Sir—Your communication, dated November 18, enclos-
ing mittimus by which you hold one John Peterson, convicted 
and sentenced to your reformatory, in which you ask "whether 
I can hold this boy under this mittimus, and also what the max-
imum term is?" 

I see no reason why, under the law, you can not hold him. 
The court in pronouncing sentence could not, under section 4149, 
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Mills' Ann. Stat., and did not attempt to, fix the term of impris-
onment, but inserted the words, "shall not exceed the term of 
six months," the maximum term. 

Even if the mittimus fixed the term for a definite time, con-
trary to the provisions of section 4149, still, under section 4150 
the sentence would not be void. 

I answer, therefore, that in my judgment you are authorized 
to hold the boy under this mittimus. 

As to your other question, "What is the maximum term?" 
I will say that the statute affixes no punishment directly to this 
specific crime, "attempt to burglarize." This crime not being 
one enumerated in the criminal code, his punishment is at com-
mon law, except as modified by statute, and our legislators, by 
section 1439, 1 M. A. S., has provided as follows: 

"All offenses herein defined shall be prosecuted and pun-
ished as herein prescribed, and not otherwise, and all other 
offenses may be punished by fine and imprisonment, in the dis-
cretion of the court; Provided, That the fine in no case exceed 
one hundred dollars, and the imprisonment six months." 

Hence, the maximum term in this case is six months. 
I return herewith the mittimus. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Opinion to Governor Buchtel with regard to rules drafted by Civil 

Service Commission. 

Denver, Colo., November 22, 1907. 

To His Excellency, 
HON. HENRY A. BUCHTEL, 

Governor of Colorado, 
Denver, Colorado. 

My Dear Governor—I have had under consideration the 
matter of the rules drafted by the board of civil service commis-
sioners, appointed by your Excellency in pursuance of section 1 
of the act in relation to civil service in institutions and munici-
palities, found in chapter 117, page 262. of the Session Laws of 
1907, and presented to your Excellency for approval, under sec-
tion 8, of said act, which provides that "All rules and all changes 
and rescissions thereof shall be approved by the Governor." 
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It seems from the correspondence accompanying the draft 
of the rules that your Excellency has expressed your intention 
to approve the rules as presented with certain exceptions and 
modifications—three in number—to be mentioned hereafter. 

It also appears from the correspondence that one of the 
commissioners, Mr. Charles R. Brock, while quoted as agreeing 
with the majority of the commission on their interpretation of 
the law, has expressed himself as being ready, willingly and 
promptly to acquiesce in your decision and to modify the sub-
mitted draft of rules to conform with your views. 

The other members, however, Mr. Van Kleeck and Mr. Persh-
ing, in their zeal as lawyers, and actuated, doubtless, by the de-
sire to have said rules comply strictly with the letter of the law 
as they understand it, have overlooked, it seems to me, the practi-
cal side of the question, so ably presented in your letter to the 
Commission under date of October 24th, and are forgetful of the 
main object to be subserved, viz., the efficiency of the service; 
and have also failed to bear in mind certain constitutional ques-
tions which a discussion on the subject presents, as shown here-
after herein. 

Actuated by their desire to follow a strict construction of 
the letter of the statute, they decline to accede to your views, say-
ing, in effect, that to do so would be to violate their oaths of office, 
to be derelict in their duty to the State, and to violate their own 
consciences; and they ask that you submit the question, together 
with the entire correspondence, to this office, for the written 
opinion of the Attorney General thereon, which you did some 
days since. 

Public business of great importance to the State and the 
people thereof has occupied my entire time to the exclusion of 
this matter until now. 

In my judgment, after perusal and careful consideration of 
the rules, the eliminations, additions to and modifications of the 
same suggested by your Excellency are reasonable and tend to 
add to the efficiency of the service and should be acceded to. I 
will give briefly my reasons for this opinion. 

Of the changes suggested in your letter of October 14th, 
the following have been conceded by the Commission, and will 
not be discussed herein, to wit: 

1. Adding to rule 1, chapter 5, the words "said regulations 
shall be submitted to the Governor for his approval, precisely as 
all rules are submitted for his approval." 

2. Omitting item No. 3—parole officers—on page 7 under 
class D. To be known hereafter as class C. 

3. By adding to class F, subdivision (1), "to all principals 
of schools," the words "in the institutions which are subject to 
the provisions of this law." 

4. By making class H on page 8. which shall become class 
G, read as follows: 
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"Class G—mechanics and craftsmen—All positions requir-
ing special mechanical skill or as craftsmen, not classed as la-
borers. 

"Subdivision 1. Mechanics and craftsmen whose duties shall 
be actual service as such. 

"Subdivision 2. Instructors in any handicraft or mechani-
cal or other trade." 

5. By omitting in class J, subdivision 1, the word "chap-
lains." 

6. By altering section 5, commencing at the fifteenth line 
from the top, page 17, so that it will read as follows: 

"The failure of an eligible to accept an offer of appoint-
ment within one week next succeeding the mailing of notice of 
appointment shall be considered a declination." 

7. By striking out all on page 17 from line No. 20 to the bottom of the page. 
8. By changing section 6, chapter 8, page 22, so that it 

will read as follows: 
"If the vacancy to be filled is in a position in grade 4, or 

grade 5, or grade 6, or grade 7, the Commission may," etc. 
9. By changing section 1, line 14, page 24, by substituting 

for the word "suspended" the words "separated and excepted," 
so that said section, commencing at line 13, shall read as fol-
lows: 

"The names of such persons shall be entered upon the lists 
of separated and excepted employes in the order of their original 
appointment, and shall remain there for a period of one year; 
and, upon notice of a vacancy in the same or a similar position 
in any department or institution, names from such lists of sepa-
rated and excepted employes shall be certified to the appointing 
officer in preference to names from the eligible lists." 

10. By changing section 2, chapter 11, page 25, so as to 
read as follows: 

"A statement of the cause for discharge from the classified 
service, or reduction in grade or position shall be served on the 
employe, or, in case of absence from duty, shall be mailed to said 
employe. The employe shall be allowed at least five days from 
the date of service or mailing in which to file an answer." 

These ten changes, as said before, have been conceded by the 
Commission, and they certainly tend to promote the efficiency 
of the service and to the securing of competent employes without 
too much red tape. 

This leaves for consideration the following recommendations 
of your Excellency: 

1. That everything which appears under class A—executive 
service—rule 1, chapter 2, page 6, be omitted, and the notation 
following be changed so that class B shall become class A, and 
so on through the list. 

2. That all of section 3. pages 19 and 20, under chapter 7, 
be omitted. 

ATTORNEY GENERAL OF COLORADO. 135 

3. That all in relation to the amendment of rules, on page 
31, under chapter 15, be omitted. 

To concede these three suggestions of your Excellency, the 
majority of the Commission think would be too great a strain on 
their consciences—that to do so would amount to being derelict 
in their duty to the State, and that thereby they would violate 
their oaths of office. 

We shall consider their objections thereto in the inverse 
order named, commencing with the third: 

The clause with reference to the amendment of the rules, on 
page 31, which your Excellency requests the Commissioners to 
strike out, reads as follows: 

"AMENDMENT OF RULES. 
" (1) No amendment of these rules shall be adopted by the 

Commission at the same meeting at which it is proposed, and no 
final action shall be taken on any amendment in less than seven 
days after its proposal. The Commission shall furnish a copy 
of proposed amendments to any one requesting the same, and 
shall allow him an opportunity to be heard if he so desires." 

A little reflection on the part of the Commission, and an 
examination of the act, will convince them that the suggestion 
is a good one and should be complied with. 

Section 8 of the act. page 264, provides specifically how 
changes and rescissions (and this includes amendments) in the 
rules shall be made, and it seems to us in view thereof that this 
clause is unnecessary. Moreover, we submit that if any rule be 
made in relation to amendments by the Commission it should 
be in conformity with said section 8. 

Section 3, pages 19 and 20, chapter 7—all of which your 
Excellency asks be omitted—reads as follows: 

" (3) When services are to be rendered of a temporary 
character and for a limited period, the appointing officer shall 
inform the Commission, stating the duration of such period, the 
rate of compensation and other conditions of employment, and 
may select for such employment one of the first three persons 
on the proper eligible list, who, after due notice of the condi-
tions, are willing to accept certification therefor; but successive 
temporary appointments shall not be made under this clause, 
nor shall any person be eligible to temporary appointment, if 
he has served under either a temporary or a provisional appoint-
ment in the same department within the previous three months. 
Neither acceptance nor declination of any such temporary em-
ployment shall affect the right of an eligible to continued certi-
fication for permanent appointment; nor shall acceptance confer 
upon such eligible any of the rights of promotion, transfer or 
re-instatement," 

Your objection being that the "section is complex and is 
likely to embarrass the Commission in the efficient and practical 
administration of the law." 

It seems to us that the objection is good. After several 
careful readings, we are unable to say with certainty just what 
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the section means. We doubt whether the honorable learned 
gentlemen composing the Commission, if examined separate and 
apart, would agree upon their interpretation of the meaning of 
the section. 

However, the adoption or rejection of this provision is not 
to be decided as a matter of law. It is more one of expediency 
and whether or not its adoption or rejection will augment or 
diminish the efficiency of the service is a question which can 
be more correctly decided by practical business men, experi-
enced in the affairs of life, than by lawyers or theorists. We 
can not see that it is called for, or that its adoption would 
violate any of the provisions of the act. 

This brings us to the consideration of objection No. 1, to 
wit, "That everything which appears under class A, section 7, 
under rule 1, chapter 2, page 6, be omitted." 

To sustain their position, that the persons mentioned in 
class A—executive officers—superintendents, wardens, com-
manders, assistant superintendents and deputy wardens—are 
in the classified service by the provisions of sections 10 and 11, 
the recalcitrant commissioners depend upon the argument made 
by Commissioner Brock in his letter to your Excellency under 
date of October 18; and we admit that it is an able argument 
and an ingenious one and that he has made the best possible 
presentation of that contention. 

His argument is based, he says, "upon the theory that there 
is a radical difference between an employe and an officer." 

It strikes us that it is not a matter of great concern by what 
name the party serving the State is called—whether officer or 
employe. The point to be determined in order to decide whether 
or not he comes within the classified service, is, what are his 
duties—whether they are clerical and ministerial or executive— 
whether he is acting in the performance of his duties under the 
instruction of others, or whether he is a principal or vice-prin-
cipal, exercising independent judgment and responsible to the 
appointing power. 

Mr. Brock says, * * * "that an officer of a State insti-
tution, charitable or reformatory in character, who is appointed 
by the Governor and not by a board or commission, is clearly 
within the classified service." 

We can not admit this. 
The statute does not admit of this construction. We think 

the Legislature never intended to enact such a law, and are very 
sure that they had no power to do so. If they did, your Excel-
lency, by approving this bill, if it be constitutional, abrogated 
your functions as to the appointing power conferred upon you 
by the Constitution, which you certainly never intended to do. 

It will possibly be of assistance here to enumerate some 
familiar constitutional provisions and decisions, generally re-
garded as axiomatic, but which seem to have been forgotten. 
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Section 6, article IV, of our Constitution provides as fol-
lows: 

"The Governor shall nominate by and with the consent of 
the Senate, appoint all officers whose offices are established by 
this Constitution or which may be created by law and whose 
appointment or election is not otherwise provided for, and may 
remove any such officer for incapacity, neglect of duty or mal-
feasance in office." 

Who removes this officer if he is under the Civil Service 
Commission in classified service? 

Again: 
"The powers and duties expressly given to the executive 

department are free from interference of the other branches of 
the government." 

Attorney General vs. Brown, 1 Wis., 513. 
Again, Cooley, in his work on Constitutional Limitations 

(5 Ed.), page 136, says: 
"Such powers as are specially conferred by the Constitution 

upon the Governor, or upon any other specified officer, the Legis-
lature cannot require or authorize to be performed by any other 
officer or authority, and from the duties which the Constitution 
requires of him, he cannot be excused by law." 

Again he says: 
"Where the Governor has power to remove an officer for 

neglect of duty, he is the sole judge whether the duty has been 
neglected." Citing authorities. 

We therefore deem it unnecessary to cite further authorities 
on this point, or to cite authorities to establish the doctrine that 
what the Legislature cannot do directly they will not be suffered 
to do by indirection. 

They could not enact a law placing this appointing power 
directly in other hands, and yet, if the construction contended 
for by the commissioners is to be adopted, they do just this thing. 

We desire, however, to cite one more passage from this 
eminent commentator. At page 52 he says: 

"Every department of the government and every official of 
every department may, at any time when a duty is to be per-
formed, be required to pass upon a question of constitutional 
construction." 

The time has come, when, in the performance of your duty, 
in passing upon these proposed rules, your Excellency must 
construe this statute; and your plain duty is to construe it, if 
possible, so as to be in harmony with the Constitution—that is, 
by holding that executive officers or employes, call them what 
you will, and principals and vice-principals are not within the 
provisions of this act and not affected by it. 

Enough on the law of the case. We wish to say one word 
as to the practical business view point, and will say, in con-
clusion, that it is well to look at the object the legislators had 
in view in enacting the bill. 
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It undoubtedly was to promote and secure greater efficiency 
in the public service. There are many qualities, aside from 
ability to pass a scholastic examination, to be considered in 
placing in public positions efficient men. 

There are lawyers who are prudent advisors and safe 
counsellors and most efficient in the trial of a case, who could 
not, if their lives depended upon it, give the rule of Shelley's 
case. 

There are engineers of long experience and thorough attainment 
ment in the practical things pertaining to their profession who 
would flunk disgracefully if required to demonstrate the Pons 
Asinorum of Euclid. 

There are men with a natural genius for business and 
trained by long experience to conduct successfully the most in-
tricate and important correspondence and to administer the 
finances of a great institution with marked ability, who cannot 
construe a compound sentence or solve a quadratic equation. 

So we say it is better and safer for the appointing power 
to be authorized to select for the head places, the executive positions 
tions and for the principals and vice-principals men of known 
ability and integrity, reserving the power given by the Consti-
tution to remove them for cause, rather than to have selected 
for them mere theorists who are able, by the possession of book 
knowledge, or by cramming therefor, to pass a searching examination 
ination in text books, and lacking, perhaps, in practical 
knowledge, and removable only in accordance with rules made 
by a commission who may perhaps possess great theoretical and 
little practical knowledge of business methods. 

Trusting that I have said enough in the brief time which 
I have had to consider this matter to give to your Excellency 
some additional reasons for the faith that is in you, and to show 
that the modifications suggested will promote the efficiency of 
the service. I am, with highest esteem, 

Yours sincerely, 

WILLIAM H. DICKSON, 
Attorney General, 

By GEO. D. TALBOT, 
Assistant Attorney General. 

I return herewith the papers submitted to me. 
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Flat tax. 
Insurance companies liable for payment of the flat tax, the same as 

any other corporation. 
Properly speaking, the "flat tax" is not a tax, but an annual State 

license fee. 

Denver. Colo., November 29, 1907. 

HON. TIMOTHY O'CONNOR, 
Secretary of State, 

Denver, Colorado. 

Dear Sir—Referring to the question raised by Sylvester G. 
Williams, Esq., in his communications to you of September 6, 
1907, and September 10, 1907, I have to say that in my opinion 
insurance companies are liable for the so-called "flat tax" the 
same as other corporations. 

The license fee, commonly referred to as the "flat tax," is 
not, correctly speaking, a tax at all. 

I return herewith the communications of Mr. Williams. 

Very truly yours. 

HORACE PHELPS, 
Deputy Attorney General. 

Exemption from flat tax. 
Where the property of a corporation is exempt by law from taxation, 

the exemption also exists as to the flat tax. 

Denver, Colo., November 29, 1907. 
J. W. DOLLISON, ESQ., 

Attorney at Law, 
Glenwood Springs, Colorado. 

Dear Sir—Referring to yours of October 25th, in which you 
make inquiry concerning the liability of certain classes of ditch 
and irrigation companies, by reason of the statute imposing the 
so-called "flat tax," I beg to say that I am of opinion that where 
the company's property is by law exempt from taxation then the 
exemption likewise exists as to the flat tax. 

I understand this to be the ruling of the Secretary of State. 
The practice in the office of the Secretary of State is to require 
corporations of the character referred to, to obtain and file in 
that office a certificate of the county assessor of the county where 
in the corporation's property is situate, showing the corporation 
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to be one of the class, the property of which is exempt from 
taxation. 

Trusting that I have fully covered the ground of your in-
quiry, I am, 

Very truly yours, 

HORACE PHELPS, 
Deputy Attorney General. 

Re Sewer Committee of Montrose. 
Statutes referring to pollution of waters of the State. 

Denver, Colo., December 3, 1907. 

HON. HUGH L. TAYLOR, M. D., 
Secretary State Board of Health, 

Denver, Colorado. 
Dear Sir—I herewith return the correspondence, submitted 

to me, between your office and F. J. Hartman, chairman of the 
sewer committee of Montrose. 

I am somewhat at a loss to know just what information you 
want. I will cite some sections of the statutes which seem to 
have a bearing on the question, although, doubtless, as Secretary 
of the State Board of Health, you are more familiar with the 
same than I am. 

Section 1949, Mills' Annotated Statutes, prohibits the put-
ting of sawdust into the waters of the State. 

Section 1954, M. A. S., makes the violation of the above 
section punishable with a fine of not to exceed $100. 

Section 1357, M. A. S., prohibits the pollution of any water 
course by any means, and punishes a violation of the statute 
by a fine not exceeding $300. 

Section 3564a, 3 M. A. S., prohibits the putting of dead 
animals in any stream and affixes a fine of not more than $50 
for the offense. 

Section 3562, 3 M. A. S., provides that the board of county 
commissioners of each county shall constitute a board of health 
for their respective counties. 

Section 3546f, 3 M. A. S., provides when the State Board 
shall act in those counties. 

Section 3539, 3 M. A. S., defines generally the duties of your 
board, and section 3541 the duties of the secretary thereof. 

Section 3566b provides for the purification of cellars, vaults, 
sewers, etc. 

The question of sewers—sanitary and storm—is discussed 
in 3 M. A. S., pages 973 and 974. 
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Section 2063 (v2) treats of the pollution of waters. 
Section 2063 (v), 3 M. A. S., defines what may be a nui-

sance and how the same may be abated. 
Section 2063 (a3) makes it the duty of the district attorney 

to prosecute. 
Section 2063 (v3) treats of the pollution of waters and pro-

vides for enjoining operators. 
Chapter 167, page 160, of the Laws of 1907 provides for the 

preservation of the purity of the water supply of the city of 
Denver. 

There are doubtless many other statutes covering cases which 
may arise. 

It is impossible to give decisions of our Supreme Court, as 
asked by Mr. Hartman, unless we are informed more definitely 
upon what point he desires an adjudication. 

Trusting that this may be of some assistance to you in an-
swering the queries of the sewer committee of Montrose, I am, 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEORGE D. TALBOT, 
Assistant Attorney General. 

Secretary of State. 
Re annual State Corporation license tax. 
Under Sec. 11, Chap. 211 of the Laws of 1907, the annual corpora-

tion license tax is due on or before the first day of May of each year. 
Under this law corporations may file articles of incorporation on or 

before the first day of June and escape the payment of this tax for the 
period of eleven months. 

Denver, Colo., December 27, 1907. 

HON. TIMOTHY O'CONNOR, 
Secretary of State, 

Capitol Building, City. 
My Dear Sir—I am in receipt of and have carefully consid-

ered the communication of Messrs. Searcy & Russell in relation 
to the time at which the annual State corporation license tax, 
provided for in section 1, chapter 211, Laws of 1907, becomes due 
and payable to the State from their clients, The Continental 
Mining Company. 

I am of the opinion that you can not collect said tax in 
December when they filed their articles—and again on May 1, 
1908, and that said tax is not due until May 1, 1908. 
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The fiscal year for which The Continental Mining Company 
becomes first indebted to the State of Colorado for its annual 
license tax commences (the articles having been filed in Decem-
ber, 1907) on May the first, 190S, and ends on April the thirtieth, 
1909. See act in relation to public revenue, section 10, chapter 
211, page 550, Laws of 1907. 

Under the law as it existed prior to the enactment of chapter 
211, Laws of 1907, and found in section 3865, 3 M. A. S., you 
would be authorized to collect this annual tax when the com-
pany filed its articles in December, 1907, and again on May the 
first, 1908, the language of that section being: 

"Shall pay * * * at the time of obtaining such charter 
or certificate of incorporation, and on or before the first day of 
May of each year thereafter." 

But this section, being section 64 of chapter 3 of the Laws 
of 1902, was explicitly repealed by section 11, chapter 211, Laws 
of 1907, and the language now is: 

"Shall pay on or before the first day of May, 1907, and on 
or before the first day of May of each year thereafter." 

On the first day of May, 1907, there was no such corpora-
tion in existence as The Continental Mining Company. It did 
not go into existence until December of that year, and the words, 
"at the time of obtaining such certificate of incorporation" being 
omitted from the law now in force there is no authority for your 
collecting this tax until May 1st, 1908. 

The result of this construction will be that corporations may 
file their articles on or before the first of June each year and 
do business, escaping this annual State corporation license tax 
for the period of eleven months. 

It was a mistake or at least unfortunate for the State that 
the words "at the time of obtaining such certificate of incorpora-
tion" were omitted from the new law, but that is a matter for 
the legislative and not for the executive branch of the government. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 
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Timothy O'Connor, Secretary of State. 
Re annual corporation tax Economy B. and L. Association. 

Denver, Colo., December 13, 1907. 

HON. TIMOTHY O'CONNOR, 
Secretary of State, 

Denver, Colorado. 
My Dear Sir—In the matter of the annual State Corpora-

tion license tax of The Economy Building & Loan Association, 
upon which you ask an opinion from this office, has had my at-
tention. 

This raises the identical question of law presented by the ap-
plication of The Union Pacific Coal Company made by its at-
torney, Mr. C. C. Dorsey, in which he made the claim, supported 
by an elaborate brief, that because the company had only issued 
$5,000,000 of its authorized capital stock, which was $20,000,000, 
that, therefore, it was only required to pay a tax on the $5,000,000 
issued. 

We considered the authorities cited by him very carefully, 
and Mr. Talbot, of my office, prepared a lengthy brief, and on 
the authorities therein cited, you were advised on October 10th 
that The Union Pacific Coal Company were liable, and in law 
compelled to pay two cents on each $1,000 of its capital stock of 
$20,000,000. 

It makes no difference in law that one corporation is a coal 
company and the other a building and loan association. In my 
judgment your duty is to collect two cents on each $1,000 of its 
capital stock, as named in its articles of incorporation; and 
this, with penalties, amounts to $75.00. 

I enclose herewith bill rendered to The Economy Building 
and Loan Association by you. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 
By GEO. D. TALBOT, 

Assistant Attorney General. 

The State Land Board has no power to prevent directors of irriga-
tion district from constructing ditches, laterals, etc., upon State lands. 

Denver, Colo., December 19, 1907. 
MR. M. A. CAREY, 

Chief Clerk of Land Board, 
Capitol Building, City. 

Dear Sir—In reply to your inquiry asking whether or not 
your board has the power to prevent the board of directors of an 



144 BIENNIAL REPORT 

irrigation district from constructing ditches and laterals for ir-
rigation purposes over State land, I will say: 

That I have examined the law and am of the opinion that 
you have no such power. Section 11, chapter 113, of the Laws of 
1905, found at page 253, provides that: 

"Said Board shall have power * * * to construct, ac-
quire or purchase any and all canals, ditches, reservoirs, reser-
voir sites, water, water rights, rights of way or other property 
necessary for the use of the district." 

Section 12 of said act provides as follows: 
"The Board, its agents and employes, shall have the right to 

enter upon any land in the district, to make surveys and to locate 
and construct any canal or canals, and the necessary laterals. 
Said Board shall also have the right to acquire all lands, water 
rights, franchises and other property necessary for the construc-
tion, use, maintenance, repair and improvement of its canals, 
ditches, reservoirs and water works; and shall also have the right 
by purchase or condemnation to acquire rights of way for the 
construction or enlargement of any of its ditches, canals or reser-
voirs, also lands for reservoir sites." 

Section 26 of said chapter, at page 264, provides that if the 
said Board and owners can not agree as to the amount to he paid 
to said owners, the amount shall be ascertained and determined 
in all respects as is provided in respect to the taking of land for 
public uses. 

But the same section dedicates absolutely the right of way 
over State lands in the following language: 

"The right of way is hereby given, dedicated and set apart 
to locate, construct and maintain said works or reservoirs over, 
through or upon any of the lands which are now or may be the 
property of the State." 

Lands upon which your Board have granted leases are sub-
ject to this dedication, and lessees are presumed to know when 
they contract for the leases that the lands are thus burdened. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 
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State Reformatory. 
When it appears to the Commissioners that a prisoner wil l remain 

at liberty without violating the law, and that his release is not incom-
patible with the welfare of society, they may give him an absolute release, 
by a majority vote; but they must act as a Board and at a regularly 
called meeting, where such proceeding may be made a matter of record 
and be signed by them. 

Denver, Colo., December 21, 1907. 

HON. A. C. DUTCHES, 

Warden, State Reformatory, 
Buena Vista, Colorado. 

My Dear Sir—Yours of December 12th, requesting my opin-
ion as to whether or not you are authorized to release one of the 
inmates of your institution on parole when so instructed by two 
of the members, who are at the time in Denver, by phone, has 
had my consideration. 

I confess that I am in some doubt about the matter. 
Section 4160, M. A. S., provides that when it appears to said 

commissioners that a prisoner will remain at liberty without vio-
lating the law, and that his release is not incompatible with the 
welfare of society, they may give him an absolute release. 

Section 4157 provides: 
"The said Board of Commissioners shall also have power to 

make all rules and regulations necessary and proper for the em-
ployment * * * temporary or conditional release and return 
of all convicts of such reformatory." 

It seems from the above that the majority of the Commis-
sioners may act in such case. But section 4151 has this require-
ment: 

"All orders, proceedings and resolutions of the Board shall 
be entered in full on its journal * * * and shall be signed 
by the Commissioners and kept in the office of the institution." 

I am inclined to think that the Commissioners must act as 
a Board and at a regular and called meeting, where such proceed-
ings may be made a matter of record, and signed by them. 

I believe, if I were you, I would not comply with this in-
struction by phone. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 
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Labor Commissioner. 
Printing weekly bulletins. 
The expense of printing weekly bulletins provided for relating to 

employment agencies must be paid out of the expense appropriation of 
two thousand dollars. 

Denver, Colo., December 24, 1907. 
HON. AXEL SWANSON, 

Deputy Commissioner of Labor Statistics, 
Denver, Colorado. 

Dear Sir—Yours of the 3d inst., asking my opinion as to what 
department the expense of printing the weekly bulletins pro-
vided for by section 4 of chapter 129 of the Laws of 1907 relat-
ing to Colorado Employment Agencies should be charged, has 
had my attention. 

Said section 4 provides that: 
"Not later than Saturday of each week the said Deputy Labor 

bor Commissioner shall cause to be printed a sheet showing, sepa-
rately and in combination, lists received from all such free em-
ployment agencies." 

It is true, as you suggest, that section 10 of the act provides 
that: 

"All property, blanks, blank books, stationery, postage, etc., 
* * * shall be furnished by the Secretary of State." 

But section 11 is as follows: 
"Provided such expense shall not exceed the sum of two thou-

sand dollars in any one year; and the State Auditor is hereby 
authorized to draw his warrant on the State Treasurer for the 
same." 

My opinion is that such expense must come out of this two 
thousand dollars, and that you must limit your said expense for 
the biennial period to this amount; otherwise, there will be no 
fund from which the same can be paid. 

Very truly yours. 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT. 
Assistant Attorney General. 
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Tax levies. 
A Board of County Commissioners has no right to levy a tax for 

unforeseen contingency after assessment roll has been made up. 

Denver, Colo., December 30, 1907. 
HON. G. W. HUNTLEY, 

Chairman, Board of County Commissioners, 
Kiowa, Kit Carson County, Colorado. 

Dear Sir—Your inquiry as to whether or not—your tax levy 
having been made on November 1st—you may increase the same 
as to raise sufficient funds to start a new court house, the court 
house of your county having been recently destroyed by fire, has 
had my attention. 

The old law, section 3768, found at page 2009, 2 M. A. S., 
provided that the county commissioners of any county might 
order a special levy to be made to meet any unforeseen contin-
gency, such as in your case. 

The new law, however, passed April 1, 1891, and in force 
since June 30 of that year, and found at sections 799a to 799e, 
3 M. A. S., provides as follows: 

799a. "The fiscal year of each county in the State of Colo-
rado shall commence on the first day of January in each year. 
The board of county commissioners of each county in this State 
shall, within the last quarter of each fiscal year, and at the same 
time that the annual levy of taxes is made, pass a resolution to 
be termed the annual appropriation resolution for the next fiscal 
year, in which such board shall appropriate such sum or sums of 
money as may be deemed necessary to defray the necessary ex-
penses, etc., of such county for the next fiscal year." 

Section 799b provides that neither the board of county com-
missioners nor any officer thereof shall add to the county ex-
penditures, and that no expenditures for improvements shall ex-
ceed in any one year the amount provided for such improvements 
or purposes in the annual appropriation resolution; Provided, 
however, "That nothing herein contained shall prevent the board 
of county commissioners from ordering any improvement, the 
necessity for which is caused by any casualty or unforeseen con-
tingency happening after such annual appropriation is made, if 
there shall be money in the county treasury belonging to the 
proper fund, out of which payment for such improvement can be 
made." 

Section 799c makes each and every member of the board of 
county commissioners who shall undertake to create any lia-
bility against the county, except such as he is by statute re-
quired to do. personally liable on his official bond. 

Section 799d 1/2 repeals all acts and parts of acts in conflict 
with this act, and consequently repeals the old law, section 3768, 
which authorized a special levy. 
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In my judgment, therefore, you are prohibited by the pro-
visions of section 799a from increasing this levy. 

Very truly your, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Itinerant vendor's act. 
Patent medicines, although not mentioned in the Itinerant Vendor's 

Act, would undoubtedly come under the head of manufactured goods, 
wares and merchandise. 

Denver, Colo., January 3, 1908. 
HON. L. J. BRI AN, 

State Treasurer, 
Lincoln, Nebraska. 

My Dear Sir—Yours of December 23d, asking for informa-
tion from this office as to itinerant vendors of patent medicines, 
etc., just received. 

Our Legislature, in 1905, passed a law to prevent and punish 
fraud in sales of manufactured goods, wares and merchandise 
by itinerant vendors, and to regulate such sales. Patent medicine 
was not mentioned in that act, which is found at page 274 of 
the Laws of 1905, but patent medicines would unquestionably 
come under the head of manufactured goods, wares and merchan-
dise. 

The license is: For each vendor traveling on foot, $5.00; if 
traveling on bicycle or tricycle, $50.00; if in a carriage or other 
vehicle drawn by one horse, $100.00; if in a vehicle drawn by two 
or more horses, $150.00; if traveling in automobile, $200.00; if 
traveling in any other manner, $250.00. 

To this act there is affixed a penalty for its violation of a 
fine of not less than $10 nor more than $100, or imprisonment in 
the county jail for a period of not less than ten nor more than 
ninety days, or both such fine and imprisonment. 

In 1907 our Legislature passed an act on the subject of 
adulterations, in which, among other things, it is made unlaw-
ful, under penalty, to sell any adulterated drugs, and a drug is 
by statute defined to be adulterated, as follows: 

"I f when a drug is sold by or under a name recognized in the 
United States Pharmacopia or National Formulary, it differs 
from the standard strength, quality or purity, as determined by 
the tests laid down in the United States Pharmacopia or National 
Formulary officially at the time of investigation. 
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"2. If its strength or purity shall fall below the professed 
standard or quality under which it was sold." 

The penalty attached to the violation of this act, upon con-
viction, is a fine of not exceeding $500.00 or imprisonment not 
exceeding one year, or by both in the discretion of the court, and 
for each subsequent offense, by a fine of not less than $1,000.00, 
or by imprisonment for one year, or both, in the discretion of the 
court. 

This law is found at chapter 1, page 23, et seq., of the Laws 
of 1907. 

Trusting that this information is what you desire, I am, 

Very truly your, 
WILLIAM H. DICKSON, 

Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

State Board of Health. 
Use of streams for sewerage. 
In the absence of a City Board of Health the Board of County Com-

missioners constitute a Board of Health, with authority to decide whether 
or not the use of a certain stream for sewage is detrimental to the public 
health. 

Denver, Colo., January 6, 1908. 
DR. HUGH L. TAYLOR, 

Secretary, State Board of Health, 
Denver, Colorado. 

My Dear Sir—Yours of the 16th of December, enclosing let-
ter from Dr. W. A. Palmer, of Castle Rock, and asking whether 
the board of the Douglas County High School can use East 
Plum creek into which to discharge the sewage from the school 
building now being erected, has had my attention. 

This, I take it, is largely a question of fact. 
Section 1357, M. A. S., provides a penalty of $300 for the 

pollution of any water course, lake, pond, marsh or common 
sewer; and if the same is rendered offensive or unwholesome to 
the county, town, village or neighborhood thereabouts, the same 
may be abated by the sheriff as a common nuisance. 

There are various other statutes prohibiting the pollution of 
water courses. So the question is one of fact. Will the empty-
ing of this sewage into East Plum creek render the same offen-
sive or unwholesome to any part of the community? 

Section 3562, 3 M. A. S., makes the county commissioners of 
each county—Douglas county among them—a board of health for 
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their respective counties. If the town of Castle Rock has a board 
of health, then that board has exclusive and independent control 
within its own jurisdiction. 

Therefore, I think it would be well for the board of the 
Douglas County High School to get the O. K. of the board of 
health of the town of Castle Rock, if there is such a board, and, 
if not, of the board of county commissioners, before constructing 
this sewer. 

The only objection to the use of East Plum creek is that it 
may pollute it to the detriment of health, and the bodies men-
tioned are the proper ones to decide this question. 

Very truly your, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Sale of bottled spirits. 
If in an incorporated town the City Council or Board of Trustees 

have exclusive authority to fix the amount and terms of license (Sec. 
4403, M. A. S. ) . If in the country, the Board of County Commissioners 
(Sec. 2830, M. A. S.). 

Denver, Colo., January 7, 1908. 
THE BAILEY MERCANTILE COMPANY, 

Huerfano, Colorado. 

Gentlemen—Yours of November 20th, asking about what 
license is necessary for selling a line of bottled spirits. 

If you are located in an incorporated town, the city council 
and board of trustees have the exclusive authority to fix the 
amount of your license and the terms thereof by section 4403, 
Mills' Annotated Statutes. 

If you are in the country, the board of county commis-
sioners of the county in which you are operating have this author-
ity. by section 2830. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 
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Insane Asylum. 
When the officers in charge of the Insane Asylum report that there 

is no room or vacancy, they cannot be compelled to receive a patient. 

Denver, Colo., January 7, 1908. 

HON. GEORGE HOWARD CHARLTON, 
Durango, Colorado. 

My Dear Sir—Yours of December 26th, asking whether this 
office can suggest any means by which you can have insane 
patients of the county of La Plata transferred from Woodcroft 
Hospital, at Pueblo, to the State institution, has had my at-
tention. 

Section 2970, 2 M. A. S., provides that "The superintendent 
shall receive and discharge all persons placed in charge of the 
asylum by the provisions of this act." 

Section 2970h, 3 M. A. S., provides that a board of lunacy 
commissioners "shall make proper provision for the reception, 
treatment, discharge and transfer from or to other institutions." 

Section 2957, 3 M. A. S., provides that when the party ad-
judged a lunatic has no friends who can provide for him "the 
County Court shall order the said lunatic to be placed in the 
State Insane Asylum or other hospital or place suitable for 
the treatment of the insane," and further, that if said lunatic 
has no estate, it shall be the duty of the county commissioners 
to pay the expenses; "Provided, however, That no such account 
for treatment in the State Lunatic Asylum shall be so presented 
or audited." 

These are the statutory provisions applicable to the matter 
under consideration, and I see no way by which, when there 
is no room or vacancy, or when those in charge of the Insane 
Asylum report that there is no room or vacancy, they can be 
compelled to receive a patient. 

Possibly, more could be accomplished for your county by 
writing to Dr. Bussey in a more conciliatory tone, explaining 
to him fully the hardships on the county of La Plata. Sometimes 
honey is more efficacious than vinegar. However this may be, 
I see no way by which this office can compel the Asylum to re-
ceive a patient under the circumstances. 

The last Legislature passed an appropriation of $50,000 for 
the purpose of erecting a cottage which presumably will accom-
modate fifty patients. Probably, on its completion, the Asylum 
will be able to take care of all patients. 

I call your attention to section 2964, M. A. S., which pro-
vides that all sums received into the State treasury from the 
collection of the tax for the support of lunatic paupers shall 
be kept separate and apart as the "fund for the support of the 
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insane." And section 2965, same volume, provides a means by 
which La Plata county may be repaid the sums paid to the 
Woodcroft Hospital out of the State fund for the support of 
the insane. 

Trusting that what I have said may. be of some benefit, and 
regretting that I can not suggest a means to relieve your county 
at once of this burden, I am, 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Re application of Civil Service law to the Institute for the Education 
of the Deaf and Blind. 

The State Institute for the Deaf and Blind is not a charitable 
institution, and the employment, control and discharge of its employes 
must be left with the Superintendent under the advice and consent of 
the Board of Trustees. 

Denver, Colo., January 8, 1908. 
HON. C. H. HAGAR, 

Secretary, State Board of Charities and Correction, 
Capitol Building, City. 

My Dear Sir—Yours of the 7th instant, stating that by 
mutual agreement between Professor Argo, Superintendent of 
the "Institute for the Education of the Deaf and Blind," and the 
Civil Service Commissioners, the question whether or not said in-
stitution is a charitable or educational institution, was referred 
to the Attorney General. 

The question is important, as on its solution depends whether 
or not the employes of the institution shall be appointed by 
and be under the control of the Civil Service Commission, under 
section 11 of the Civil Service Act, or whether they shall be 
appointed by the Superintendent of the institution, under the 
approval of the trustees, and under his control as provided by 
section 3266, 2 M. A. S., which, inter alia, provides that no 
employe shall be discharged without the consent of the trustees, 
and the same has had my careful attention. 

Webster defines "charitable" as follows: 
"Charitable, of or pertaining to charity; springing from, or 

intended for charity; relating to almsgiving; eleemosynary; as 
a charitable institution." 
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A charitable institution is synonymous with an eleemosynary 
institution, and an eleemosynary institution, according to Web-
ster, is one supported by charity, by almsgiving, and the inmates 
of such institutions are defined by Webster as "those who sub-
sist on 'charity'—dependents." 

The inmates and scholars at the "Institute for the Educa-
tion of the Deaf and Blinds" are not such. 

This institution is not an eleemosynary one, hence not a 
charitable institution. 

Educational means by all lexicographers, "Pertaining to or 
connected with education." And education is defined excellently 
in the encyclopaedic dictionary as that, "Premeditated effort on 
the part of parents, teachers and professors, to draw out one's 
intellectual and moral endowments, encouraging what is good 
to one's self and to society, and discouraging what is hurtful. 
With this is combined an effort to give more or less of technical 
training to fit the scholar or student for the occupation by 
which he desires or is likely to support himself in life." 

This necessitates a different system for each class of the 
community. 

"Elementary day class for the multitude, of secondary 
schools for a smaller number, and of universities for the highly 
favored few." 

And these schools must be supplemented by peculiar appli-
ances and methods for the instruction of the blind and deaf 
and dumb, and institutions for the education, the drawing out 
of the faculties of the latter members of society, are as much 
educational institutions as the public schools for the masses or the colleges for the opulent. 

The mere fact that certain articles requisite and necessary 
for the instruction of the pupils are furnished free by the State 
by a system of taxation levied upon all the people does not 
change the character of the institution from an educational to 
a charitable one. 

Some of our states now—Washington, for instance—furnish 
free to scholars in the public schools the necessary text books, 
and the time is rapidly approaching when education will be as 
free as the air we breathe—it will be paid for by the State—and 
the scholars will not be dependents or charity students, but at-
tendants of educational institutions, not only to their own ad-
vantage, but to the great advantage of the State. 

It would seem from what I have said above that by the 
plain and indisputable meaning of the words employed in section 
11, "charitable" and "educational," that this institution must 
be construed, for the purpose of the act, to be an educational 
and not a charitable institution, unless by some explicit consti-
tutional or statutory provision it is declared by the Legislature 
to be a charitable institution. 

There is no such provision. 
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The provisions, constitutional and statutory, necessary to 
be examined in considering this question are the following: 

Section 11, article V I I I of the State Constitution, being 
general section 415, 1 M. A. S., which is as follows: 

"Educational, reformatory and penal institutions, and those 
for the benefit of the insane, blind, deaf and mute, and such 
other institutions as the public good may require, shall be estab-
lished and supported by the State in such manner as may be 
prescribed by law." 

Section 5, article V I I I of the State Constitution, being gen-
eral section 419, 1 M. A. S., provides that the territorial insti-
tution for the mute shall become a State institution. 

Section 3249, 2 M. A. S., is as follows: 
"There shall be permanently maintained at the city of Colo-

rado Springs, in the county of El Paso, an institution for the 
support and education of the mute and blind residing within 
the State of Colorado." 

Section 3250 of the same volume is as follows: 
"Such institute shall be a body corporate, under the name 

of 'Institute for the Education of the Mute and Blind;' may 
sue and be sued, may take and hold real estate by gift, devise 
or otherwise, for the use and benefit of such institute." 

This institution, it will be seen, was at its inception de-
nominated by the lawmakers a body corporate for the education 
and support of the mute and blind. 

Section 3456, 2 M. A. S., provides for the levy of one-
fifteenth of a mill on each and every dollar to be known as the 
blind and mute tax, for its support. 

Section 3266, 2 M. A. S., defines the duties of the superin-
tendent, among which are the power and the duty to appoint all 
employes and to discharge any thereof in his discretion, with the 
consent of the trustees. 

Section 3253, 2 M. A. S., provides for the admission of 
pupils, and note that they are admitted only at the age when 
susceptible of receiving education, over four years of age and 
under twenty-two. 

If it was designed to be a charitable institution all ages 
would be admitted; very young children and old people incapable 
of receiving instruction and education would have been ad-
mitted to the institution. 

Their exclusion is strong evidence that the legislative intent 
was to admit only such as were capable of receiving the ad-
vantages of an education. 

Section 3272, 2 M. A. S.. is merely a humane provision of 
the law enabling all deaf and blind people of the proper age to 
receive an education, no matter how poor financially they may be. 

This is in the interest of those thus afflicted, as well as in 
the interest of the State. 

Not only contemporary but subsequent Legislatures have 
treated this as an educational institution, which is a matter of 
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great weight in determining the true character intended by the 
Legislature to be affixed to the institution. 

Section 1 of an act regarding State educational institutions, 
found at page 338, Law s of 1891, provides as follows: 

"There shall be assessed and levied upon all the taxable 
property in the State a tax for the support and maintenance 
of certain State educational institutions as follows: 

"* * * one-sixth of a mill on each dollar of the assessed 
valuation of the taxable property of the State for the use of the 
institute for mute and blind, to be known as the mute and blind 
fund." 

In our judgment we have stated enough. We have shown 
that when the institution was established by sections 3249 and 
3250, 2 M. A. S., it was denominated by the Legislature an 
institute for the education and support Of the mute and blind. 

We have shown that subsequent Legislatures have (section 1, 
Laws of 1891, page 338) treated it as an educational institution. 

We have shown by the legislation in regard to the admission 
sion of pupils (section 3253, 2 M. A. S.), that only those of 
an age capable of receiving an education were admitted. The 
very young and very old, who would have been admitted had it 
been a charitable institution, being excluded. 

And, most important of all, we have shown that by the 
etymology and from the meaning of the words themselves, taken 
in connection with the well known purposes of the institution, 
it must be classed as an educational and not as a charitable 
institution, and that the employment, control and discharge of 
its employes must be left, as provided by law, with a skilled 
superintendent under the advice and consent of the trustees. 

I return you herewith the letter of Professor Argo. 
Very truly yours, 

WILLIAM H. DICKSON. 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Establishment of branch banks. 
Under Section 531, page 653, of 

branch hanks is absolutely prohibited. 

1 M. A. S., the establishment of 

Denver, Colo., January 16, 190S. 
HON. HARRY M. BEATTY, 

State Bank Commissioner, 
Capitol Building, City. 

Dear Sir—In reply to your request for an opinion as to the 
legality of establishing branch banks in the State of Colorado 
under our present laws, I beg to advise as follows: 
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Section 531, page 653, of Mills' Annotated Statutes, volume 
I, Laws of 1891, there will be found a section which absolutely 
prohibits the establishing of branch banks, which is as follows: 

"No banking association or corporation shall declare any 
dividend except from the net earnings, after deducting all losses, 
overdrafts and obligations, suspended or overdue, nor establish 
any branch office or agency thereof, or employ any agent or 
person to make loans or discounts, at any other place than the 
banking house of such banking association." 

This prohibition is also deduced by inference from the following 
lowing section, section 511, page 647, of Mills' Annotated 
Statutes, volume I : 

"Second: The place where the operations of discount and 
deposits of such banking corporation or association are to be 
carried on, designating the particular county, city or town at 
which place such association shall keep an office for the transac-
tion of its business." 

It will be noted from this last section that in the certificate 
of incorporation under particular corporations, and, in this in-
stance, that of banks, only one place of business is designated, 
the words "particular city or town" being used in the singular. 
If it had been in the contemplation of the Legislature that there 
should be branch banks these words would no doubt have been 
in the plural, just as they are under the section covering certifi-
cates necessary to be filed in the case of general corporations. 

Under the general corporation certificate the following 
words are used: "And they shall make as many such certificates 
as may be necessary so as to file one in the office of the recorder 
of deeds in each of such county or counties." (Section 473, page 
16, volume I, Mills' Annotated Statutes, Laws of 1891.) 

It is evident that the purpose of the Legislature in prohibit-
ing branch banks was to avoid the dangers which might follow 
from the temptation to transfer the funds of one branch to 
another and thus impair the financial conditions of the various 
branches. 

Respectfully yours, 

S. H. THOMPSON, JR., 
Assistant Attorney General. 
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State Bank Commissioner. 
Re Sec. 34, Ch. 3, Laws 1907, as applied to the use of the words 

"bank," "banking," "banker" or "trust company" in the title of a foreign 
corporation doing business in this state but not doing a business indicated 
by said words. 

Under Sec. 499, 3 M. A. S., p. 244, foreign corporations cannot be 
required to change their names when applying for the right to do busi-
ness within the State. 

The Bank Examiner may require such companies to state on their 
literature and stationery the name of the State wherein incorporated. 
And also to put upon their stationery the statement "Not doing a trust 
business." 

Denver, Colo., January 17, 1908. 

HON. HENRY M. BEATTY, 
State Bank Commissioner, 

Capitol Building, City. 

Dear Sir—I am in receipt of your request asking for an 
interpretation of section 34, chapter 3, Session Laws of 1907, 
entitled an act in relation to banking, etc., as applied to the use 
of the words bank, banking, banker or trust company, in the 
title of a foreign corporation doing business in this State, but 
not doing a business indicated by the said names. 

In reply, I beg to advise that so far as foreign corporations 
are concerned there is a distinction to be drawn between the 
application of this section to them and to domestic corporations 
through conditions external to and beyond the control of the 
State. 

Under section 1 of the Laws of '93, pages 88 and 90 and 
Mills' Annotated Statutes, volume I I I , page 244, section 499, 
we find laid down the rules to which foreign corporations are 
subject when applying for the right to do business within this 
State. When they have complied with the requirements of said 
section 499 they complete all of the steps necessary. There is 
nothing in said section which would require them to change the 
names granted to them by the laws of some other State. Further-
more, the State of Colorado is bound by its Constitution to give 
full faith and credit to the public acts, records and judicial pro-
ceedings of other States, according to article IV, section 1, para-
graph 71, which is as follows: 

ARTICLE IV. 

"Section 1, Paragraph 71. Records and Proceedings of 
States—Effect—Authentication. Full faith and credit shall be 
given in each State to the public acts, records and judicial pro-
ceedings of every other State." 
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In addition to this, that general comity which exists between 
States would be transgressed if a foreign corporation were com-
pelled to submit to this requirement. 

I would suggest that in order that you may be able to follow 
corporations and organizations from other States, doing busi-
ness in this State, not of a banking or trust company nature, 
but using words indicating such kinds of business, that you re-
quire said companies or organizations to print on all of their 
literature and stationery the words: "Incorporated in the State 
of " Each one filling out the name of the State 
where it was incorporated, and that you also require them to 
put upon their stationery and literature where it can be plainly 
seen, the statement: "Not doing a banking business" or "not 
doing a trust business," as it may apply in each case. 

Respectfully yours, 
S. H. THOMPSON, JR., 
Assistant Attorney General. 

State Bank Commissioner. 
Re an act in relation to banking, etc. 
I t is unlawful for any individual, copartnership or corporation not 

engaged in a business indicated by the words "bank," "banking," "banker" 
or "trust company" to use any of said words in the name or title under 
which they are doing business. 

Denver, Colo., January 17, 1908. 
HON. HENRY M. BEATTY, 

State Bank Commissioner, 
Capitol Building, City. 

Dear Sir—I am in receipt of your request for an interpre-
tation of section 34, chapter 3, of "An act in relation to banking, 
etc.," of the Session Laws of 1907, in relation to domestic cor 
corporations. 

The phrase, "or to use in connection with their business the 
words bank, banking, banker or trust company," etc., would 
indicate that it is unlawful for any individual, co-partnership or 
corporation not engaged in a business indicated by the words 
bank, banking, banker or trust company, to use any of these 
words in connection with the title or name under which they are 
doing business, and that if such individual, co-partnership or 
corporation use one of these names, when not engaged in a 
business coming strictly within the meaning of those words, it 
would be violating the said statute and liable to punishment 
thereunder. 

Respectfully yours, 
WILLIAM H. DICKSON, 

Attorney General, 
By GEO. D. TALBOT, 

Assistant Attorney General. 
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Re paying hospital expenses and claim of injured employe; also 
payment for additional water mains for protection against fire. 

In emergencies such expenditures can properly be made out of the 
general support and maintenance fund of the Insane Asylum. 

Denver, Colo., January 22, 1908. 

REV. J. W. FINKBINER, 
Colorado Springs, Colorado. 

My Dear Sir- I am in receipt of your favor of the 8th in-
stant, in which you ask me two questions: 

1st. Whether you would be justified under the law in 
paying the hospital expenses and allowing the time while totally 
disabled of a woman injured in the laundry at the asylum? 

I have had a talk with Dr. Busey concerning this matter, 
and while I am aware that it does not come strictly within the 
letter of the law to use the fund appropriated for the support 
and maintenance of the asylum for such matters, I, realizing as 
I do that this is an emergency, and that unless it is disposed of 
at this time by paying these expenses and obtaining a release of 
all claim of every sort and nature, that a claim will in all prob-
ability be presented to a future Legislature, I believe that you 
are justified and I would advise the paying of these hospital 
expenses and paying her time upon her signing such a release. 

You enclose a letter from the Chief of the Fire Department 
of Pueblo, in which he states that the fire protection for the 
Asylum is entirely inadequate and that in case of a fire the results 
sults might be disastrous so far as the buildings are concerned 
and perhaps result in the loss of human life unless arrange-
ments are made for better protection by increasing the supply 
of water for fire purposes, and asking whether you are author-
ized to expend several hundred dollars from the maintenance fund 
for this purpose. 

This is also an emergency matter and the neglect to comply 
with the request of the fire department might result in various 
severe consequences. 

It is my judgment that this expenditure could properly be 
made out of the general support and maintenance fund of the 
insane asylum, and I would advise you to proceed to add the 
additional water mains at the earliest moment. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 
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Salary of County Judge in counties of changed classification. 
Under Sec. 30, Art. V. of the Constitution the salaries of public 

officials cannot be increased or diminished during the term of office. 

Denver, Colo., January 29, 1908. 
HON. FRED N. DICKERSON, 

Judge of the County Court, 
Delta, Colorado. 

Dear Sir—Replying to your favor of the 28th inst., making 
inquiry as to the salary to which you are entitled, I have to say 
that House Bill No. 57, passed at the session of 1903, as en-
rolled, does not show Delta county to have been placed in either 
division A or division B of the fourth class counties. 

The bill, as introduced, included Delta county in division 
A, and no amendment of this feature of the bill seems to have 
occurred during its passage through either House. 

I am of the opinion that for the term to which you were 
elected in 1904, you are entitled to a salary upon the basis of a 
classification which includes Delta county in division A of 
fourth class counties. 

You are no doubt aware that by the act of 1905, Session 
Laws of 1905, pages 174, 175 and 176, Delta county was placed 
in division B of fourth class counties. So that, for the term 
beginning in January of the present year, the salary of county 
judge of Delta county would be upon the basis of the act of 
1905. The act of 1905, of course, did not apply to your term 
which began in January, 1905, by reason of section 30 of article 
V of the State Constitution. 

Very truly yours, 
HORACE PHELPS, 

Deputy Attorney General. 

I t is within the discretion of the Board of County Commissioners 
to allow or disallow mileage, and to fix the rate thereof, not exceeding 
the limits named by statute. 

Denver, Colo., January 29, 1908. 
HON. L. J. ROTE, 

County Superintendent of Schools, 
Littleton, Colorado. 

Dear Sir—Your communication of the 27th inst., making in-
quiry concerning mileage for distance necessarily and actually 
traveled in the performance of your duty as superintendent of 
instruction, has received my consideration. 
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I am of the opinion that under the statute approved April 
10, 1905, being chapter 88 of the Laws of that year, the conten-
tion of the board of county commissioners is correct and that it 
is within the discretion of the board to allow or disallow mileage 
and to fix the rate thereof, not exceeding the limits named in 
the act. 

You will note that by the provisions of the act in question 
mileage is not allowed at all in counties of the first and second 
classes under any circumstances. Its allowance in counties of 
the other classes seems to me to be discretionary with the board. 

Very truly yours, 

HORACE PHELPS, 
Deputy Attorney General. 

Location of county seat. 
If at the organization of a county a temporary county seat is desig-

nated, it remains temporary until a permanent county seat is established. 
The Board of County Commissioners cannot order an election except 

upon a petition as provided in Sec. 959, 3 M. A. S. 
The Board cannot erect buildings before the location of the county 

seat has been made permanent. 
A majority of all votes upon the question of permanent county seat 

must be cast in favor of one place in order to establish the same. 
The act of 1891, above cited, governs in this matter, but the pro-

vision of that act, that no person shall vote upon the question of the 
removal of the county seat unless he is a resident taxpayer, is uncon-
stitutional. 

Denver, Colo., January 30, 1908. 
TOM C. JAMES, ESQ., 

County Clerk and Recorder, 
Kiowa, Colorado. 

Dear Sir—In answer to your communication of the 20th 
inst., I have to say: 

First. That in my opinion Kiowa is but the temporary 
county seat of Elbert county. 

Second. That the board of county commissioners can not 
order an election except upon a petition as provided in Session 
Laws of 1891, pages 117 and 118, section 1, being section 959 
of volume 3 of Mills' Annotated Statutes. 

Third. That the board should not erect buildings before 
the location of the county seat has been made permanent. 

Fourth. That a majority of all votes upon the question of 
a permanent county seat must be cast in favor of one place 
in order to establish the same. 
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Fifth. The act of 1891, above cited, governs in this matter, 
but the provision of that act, that no person shall vote upon 
the question of the removal of the county seat unless he be a 
resident taxpayer of the county, has been held unconstitutional 
in the case of Board of County Commissioners of Eagle County 
vs. The People ex rel. Love, 26Colo., 297. 

I believe the foregoing fully answers the inquiries in your 
communication. If not. I shall be pleased to express my opinion 
more fully upon request. 

Very truly yours, 
HORACE PHELPS, 

Deputy Attorney General. 

Application of local option law. 
The question whether or not a town shall have local option must 

be submitted at the regular county election. 
Cole v. Commth, 39 S. W. (Ky . ) , 102, 1029. 

Denver, Colo., February 1908. 
HON. HENRY A. BUCHTEL, 

Governor of Colorado, 
State Capitol. 

Dear Sir—In response to the inquiry made of you by Messrs. 
Burns Will and Roy Youngblood relative to the situation in 
precinct 24, embracing a part of Longmont and all of the town 
of North Longmont, as regards the possible application of the 
local option law, I have to say that in investigating the matter 
I have found one authority so emphatically in point and so 
well reasoned that I shall simply quote from the opinion in 
the case, adopting it as my opinion in the matter submitted. 

The authority referred to is the case of Cole vs. Common-
wealth, decided by the Court of Appeals of Kentucky in 1897, 
and reported in 39 Southwestern Reporter, at page 1029. 

That portion of the opinion which bears directly upon the 
point in question is as follows: 

" It is the contention of the State that no separate election 
in the city can be had. on the proposition involved, at the time 
of an election throughout and for the entire county on the 
same question, and if such an election be held, it is ineffective 
for any purpose, and must yield to and be controlled by the 
result of the county election. 'Otherwise,' say counsel, 'each 
district might do the same thing, and the county as a whole 
might vote in favor of local option, and yet every precinct in 
the county except one vote in favor of license; the result being 
that the county, as a whole, might vote against the sale, yet in 
nineteen-twentieths of it such liquors might be sold.' 
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"This may be conceded, but instead of being an argument 
against the position of appellant, it furnishes a strong argu-
ment in his favor; for, if such liquors may be so sold, it is be-
cause the voters of these precincts, upon whom the right is 
conferred to settle the question for themselves, desire them to 
be sold. The local feature of the statute is kept prominent in 
every part of it. Each subdivision, in emphatic terms, is given 
a right to determine for itself its local wants; and if it may 
not do so independently of other local preferences, it is denied 
a right expressly given by the language of the law. It may be 
said, and truly, that the same right is given the county; but 
if, simultaneously with the exercise of its right to vote on the 
question, a smaller and independent subdivision of the county 
upon which is also conferred the right to exercise its choice, 
does exercise it, with different results, there is no other way to 
uphold the law in its entirety than to treat the territory of the 
smaller subdivision as excepted from the domination of the larger, 
if it chooses to act independently. This construction may not 
produce satisfactory results in all instances, but under it the 
controlling vote in the large cities can not dictate the policy 
of the outlying precincts, or make unlawful the sale of whiskey 
therein, when it is usually obnoxious. It is conceded that, by 
a vote previous to the county election, the town may decide this 
question for itself, and may maintain its choice by expressing 
it again at the county election. We see no reason, therefore, 
why the smaller subdivision may not exercise its choice at any 
time it pleases, subject, of course, to the limitations provided 
by the statute on the frequency of such elections." 

I return herewith the correspondence submitted to me. 
Very truly yours, 

HORACE PHELPS, 
Deputy Attorney General. 

Deputy Labor Commissioner. 
Regulation of payment of wages of employes of corporations. 
Section 2801ql of 3 M. A. S. is unconstitutional. 

Denver, Colo., February 6, 1908. 
HON. AXEL SWANSON, 

Deputy Labor Commissioner, 
State Capitol. 

Dear Sir—I am in receipt of your favor of the 31st ultimo, 
making inquiry concerning section 2801ql of volume 3 of Mills' 
Annotated Statutes, being section 3 of an act approved April 
10, 1901, providing for the regulation of the payment of wages 
of employes of corporations, and providing a penalty for the 
violation thereof. 
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I am quite clearly of the opinion that the section referred 
to is unconstitutional, in that it constitutes a hostile discrimi-
nation against certain classes of corporations and thereby vio-
lates the provisions of both the State and federal Constitutions 
guaranteeing to all the equal protection of the laws and for-
bidding the enactment of laws which take property without due 
process of law. 

I base this conclusion, in a large part, upon the opinion 
of the Supreme Court of the United States in the case of The 
Gulf, Colorado & Santa Fe R. R. vs. Ellis, 165 U. S., 150. 

It seems that at the time the act of which the section par-
ticularly referred to is a part was before the Legislature, the 
Supreme Court of this State was asked for its opinion as to 
the constitutionality of the measure, but declined to answer the 
inquiry submitted by the Senate. 

In re Senate Bill No. 27, 28 Colo., 359. 
So far as I know, the question has not been decided by the 

Supreme Court of this State. 
However, as I have already stated, it is my opinion that if 

the question ever comes properly before the court, the section 
referred to will be declared invalid. 

Respectfully yours, 
HORACE PHELPS, 

Deputy Attorney General. 

Filing of acceptance of agency by agents. 

Denver, Colo., February 6, 1908. 
HON. E. E. RITTENHOUSE. 

Commissioner of Insurance, 
State Capitol. 

Dear Sir—There is before me your favor of the 4th inst., 
calling my attention to section 2838 of 2 Mills' Annotated Stat-
utes of Colorado, requiring all insurance agents of foreign in-
surance companies to file acceptance of agency with county clerks. 

It appears that this section was not re-enacted as a part 
of the insurance act, passed in 1907; nor is it expressly repealed 
by the last named act. 

Of course, if there is any provision of the act of 1907 which 
is inconsistent with section 2838, above mentioned, then the 
latter section is no longer in force. It is not clear, however, 
that such is the case, and I am quite in doubt whether section 
2838 has been repealed. 

Nevertheless, it occurs to me that the provisions of section 
2838 are merely directory and that the section provides no 
penalty for non-compliance with its provisions. Under these 
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circumstances, it seems to me that you may safely disregard, 
for the purposes of your department, the provisions of the sec-
tion referred to. 

Very truly yours, 
HORACE PHELPS, 

Deputy Attorney General. 

Re interpretation of decrees of court in relation to apportionment of 
water in the several water districts. 

The State Engineer has the authority and it is his duty to interpret 
the decrees of court in such a way as to give the users of water the 
amount or proportion of water they appear to be entitled to under such 
decrees, and without regard to interpretations by predecessors in office. 

Denver, Colo., February 6, 1908. 
HON. T. W. JAYCOX, 

State Engineer, 
Capitol Building, City. 

Dear Sir—I am in receipt of your communication of the 10th 
ultimo, asking whether you have the power and authority, under 
the statutes, to interpret the decrees of the District Court in 
Water District No. 5 and calculate the number of cubic feet to 
which each user is entitled, even though your calculation differs 
materially from that of State Engineer Greene, and which is sup-
posed to have been followed since 1888. 

The decrees in said Water District No. 5 provide for ap-
propriations in "customary inches." 

In this State in the measurement of water "customary 
inches" is not a unit of measurement; that is, our statutes do not 
require or provide that water shall be measured by "customary 
inches." 

But in view of said decrees providing for a distribution of 
water by "customary inches," it becomes necessary for the State 
Engineer to interpret said decrees in such a way as to give the 
various users of water as nearly as possible the amount or pro-
portion of water they appear to be entitled to under said decrees. 

In my judgment you are not bound by any interpretation 
which may have been given to these decrees by former State 
Engineer Greene. It is your duty under the law to apportion 
the water in District No. 5 among the various users in accordance 
with the decrees as you understand them notwithstanding the 
fact that your interpretation of them or your method of arriving 
at a proper distribution of water should happen to differ from 
said Engineer Greene. 

Very truly your, 
WILLIAM H. DICKSON, 

Attorney General 
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Re local option law. 
Any person who knows the facts and has the qualifications men-

tioned in the statute may make the affidavit or affidavits required by 
Section 3 of the act. 

Denver, Colo., February 14, 1908. 
HON. HENRY AUGUSTUS BUCHTEL, 

Governor of Colorado, 
Capitol Building, City. 

Dear Sir—I have before me the communication of Roscoe 
S. Fairchild to yourself, bearing date February 13th, and making 
inquiry concerning a matter connected with the verification of 
signatures to petitions under the local option law. 

Section 3 of the act provides in part as follows: 
"At the bottom of each sheet of such petition shall be ap-

pended an affidavit signed by a qualified elector of the subdi-
vision in which the signer thereof resides, stating his residence 
address (and in cities having a population of over ten thousand, 
according to the last preceding census of the United States, stat-
ing the street and number of the residence), that the signatures 
on that sheet of the said petition are genuine, and that to the 
best of his knowledge and belief the persons so signing were, at 
the time of signing said petition, qualified electors of the said 
city, town, ward, district or precinct, as the case may be; that 
their respective residences are correctly stated therein, and that 
each signer signed the same on the date set opposite to his name. 
Such affidavit shall be sworn to before some officer authorized 
to administer oaths, and who resides in the county where such 
electors reside." 

In my opinion any person who knows the facts and has the 
qualifications mentioned in the statute may make the required 
affidavit or affidavits. It necessarily follows that the person who 
circulates the petition is not the only person who can make such 
affidavit or affidavits. 

As I read the statute the requirements are: 
(a) That affiant shall be a qualified elector of the subdi-

vision in which the signer resides. 
(b) That affiant shall state his residence address (and in 

cities having a population of over 10,000 according to the last 
preceding census of the United States, stating the street and 
number of the residence). 

(c) That the signatures on that particular sheet of the 
petition are genuine, and that to the best of affiant's knowledge 
and belief the persons so signing were at the time of signing the 
petition qualified electors of the city, town, ward, district or pre-
cinct, as the case may be; that their respective residences are correctly 
rectly stated thereon, and that each signer signed the same on 
the date set opposite his name. 
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(d) The affidavit must be sworn to before some officer authorized 
thorized to administer oaths and who resides in the county where 
such elector resides. 

Trusting that the foregoing fully covers the inquiry of Mr. 
Fairchild, and returning herewith the latter's communication to 
you, I beg to remain, 

Most respectfully yours, 
HORACE PHELPS, 

Deputy Attorney General. 

Re burial places for honorably discharged veterans. 

Denver, Colo., February 17, 1908. 
MR. JAMES E. JEWELL, 

Adjutant, G. A. R., 
Fort Morgan, Colorado. 

My Dear Sir—Yours of the 13th inst., in which you state 
that you have an organization of the G. A. R. in your town, but 
no organization of the United Spanish War Veterans, and that 
you desire to secure, under the act entitled "An act concerning 
burial places for the United Spanish War and Grand Army Vet-
erans," found in chapter 114, at page 256, of the Laws of 1907, a 
plot of ground for the burial of your comrades, has had my atten-
tion. 

The object and intent of the Legislature in enacting this bill 
was evidently, as manifested by the language of section 1 thereof, 
to extend the benefits conferred by said bill to any city or town 
where there is established either a G. A. R. or a Spanish War 
Veterans' organization. The language of section 1 is as follows: 

"Hereafter, in any city or town in the State of Colorado 
wherein an organization of the United Spanish War Veterans or 
Veterans of the Grand Army of the Republic shall exist, the 
State of Colorado shall have authority to acquire, establish, main-
tain and improve in any cemetery in such city or town, a suit-
able subdivision to be used exclusively as a burial place for such 
honorably discharged veterans." 

That part of section 4 relating to the appointment of the 
commission is as follows: 

"One of said commissioners shall be a member of the United 
Spanish War Veterans' organization and one of said commis-
sioners shall be a member of the Grand Army of the Republic 
existing in the city or town from which application is made; one 
of said commissioners shall be a disinterested elector and tax-
payer of said city, not a member of either of said organizations." 

This, in my judgment, can not be construed so as to deprive 
the G. A. R. organization of your town of the benefits of the bill, 
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and the Governor should, and, in my judgment, will, upon proper 
application, appoint one of said commissioners from your body 
in Fort Morgan, one from among the disinterested electors and 
taxpayers of your city, and the third member from some United 
Spanish War Veterans' organization located most convenient to 
your town, who would be willing to serve. 

The language admits of this construction, and any other con-
struction would deprive your organization of the benefits con-
ferred by section 1 of the act. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Denver, Colorado, June 18, 1908. 
HON. HENRY A. BUCHTEL, 

Governor of Colorado, 
Denver, Colorado. 

Dear Sir—Yours of June 16th, requesting of this office an 
interpretation of Senate Bill No. 259, chapter 114, page 256, of 
the Session Laws of 1907, has had my attention. 

Section 4 of said act clearly contemplates that the three com-
missioners shall be appointed from the residents of the city mak-
ing the application. The language is this: 

"One of said commissioners shall be a member of the United 
Spanish War Veterans' Association and one of said commission-
ers shall be a member of the Grand Army of the Republic exist-
ing in the city or town from which application is made; one of 
said commissioners shall be a disinterested elector and taxpayer 
(not in said State, but) in said city, not a member of either of 
either of said organizations." 

It sometimes happens—at least it has happened on one oc-
casion (as in an application from Fort Morgan)—that only one 
of said organizations is represented in the city applying. The 
first part of section 4 is as follows: 

"Upon application by any organization of the United Spanish 
War Veterans or Veterans of the Grand Army of the Republic, 
in any city or town in this State, it shall be the duty of the Gov-
ernor," etc. 

It will be noted that where either of said organizations is 
represented in any town or city and makes application it is entitled 
titled to the benefit of the act. In cases where one only is repre-
sented, this office would advise, as it did in the case of Fort Mor-
gan, that the Governor appoint as one of the commissioners some 
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member of the organization not represented who resides at a 
place near to the city named, who would be willing to serve. 

Trusting this may give you the information requested, I am, 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Duty of County Coroner with respect to mine accidents. 
A County Coroner has no powers which permit him to act beyond 

the limits of his own county; and there is no duty greater than his 
powers. 

The Coroner of one county cannot compel the removal of a body 
from another county for the purpose of holding an inquest, and cannot 
hold an inquest without the presence of the body. 

When death occurs in one county and the body is removed to an-
other county the Coroner of the county in which the body is may hold 
an inquest. 

Denver, Colo., February 19, 1908. 
HON. T. J. DALZELL, 

Commissioner of Mines, 
State Capitol. 

Dear Sir—Your favor of the 17th inst., making inquiry con-
cerning the powers and duties of the coroner of Gilpin county in 
cases where an accident may happen in the Newhouse Tunnel, has 
received my consideration. 

The questions which you ask and which are based upon a 
supposed state of facts are as follows: 

1. Can the coroner of Gilpin county hold an inquest in 
Clear Creek county? To this I answer, most emphatically, no. 
The coroner of Gilpin county has no powers which permit him 
to act beyond the limits of his own county, and there is no duty 
greater than his powers. 

2. Can the coroner of Gilpin county compel the family of 
the deceased to deliver the body, which has been removed to 
Clear Creek county, to him (the coroner of Gilpin county) so that 
the same may be taken to Gilpin county for the purpose of hold-
ing an inquest? 

I think not. I know of no proceeding to this end and of no 
provision of the law permitting this to be done. 

3. What is the proceeding by which the family can be com-
pelled to deliver the body? 

The answer to your second question answers this also. 
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4. If he can not get the body, may he hold the inquest in 
Gilpin county without the body being present? 

Emphatically, no. This being so, your inquiry as to the 
county from which the jury shall be drawn requires no answer. 

In my opinion, the coroner of Gilpin county, in a case such 
as you suppose, is utterly powerless. It does not, however, fol-
low that I am of the opinion that no inquest can be held. On 
the contrary, it is my opinion that, although the accident occurs 
in Gilpin county, yet if the body is taken through the tunnel and 
into Clear Creek county, the coroner of the latter county may act 
in the matter and hold an inquest 

Very truly your, 
HORACE PHELPS, 
Deputy Attorney General. 

Re repeal of Sections 3597-1 and 3597m, 3 M. A. S., by Chapter 1 of 
the Laws of 1907. (Pure food law.) 

Denver, Colo., February 21, 1908. 

HON. WILBUR F. CANNON, 
Pure Food Department, 

State Capitol. 
Dear Sir—You have asked for an opinion from this office 

as to whether section 05 of the Laws of 1893, page 393, being 
section 3597-L, 3 Mills' Ann. Stat., and section 66 of the Laws 
of 1893, page 393, being section 3597-m, 3 M. A. S., were repealed 
by the act relating to adulterations, found in chapter 1, pages 
23 to 29 of the Laws of 1907, or whether said sections are 3till 
in force. 

I have given the matter careful consideration and investigation 
gation and am of the opinion that said sections and each of 
them have been repealed and that the provisions of said chapter 
1, Laws of 1907, are a substitute therefor. 

You will note that the primary object of the act of 1893, 
contained in chapter 133, and of the act of 1907, contained in 
chapter 1, is to preserve the public health. The title of the two 
acts, and especially the substance of sections 3597-L and 
3597-m, when compared with certain provisions of the act of 
1907, show this, and likewise show that the same matters prohibited 
hibited by said sections are in substance prohibited by the new 
law. 

Some of the provisions of the new law referred to are as 
follows: 

Section 0 of the act provides that for the purpose of this 
act an article shall be deemed to be adulterated: * * * in 
the case of foods. * * * 
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"Fourth. If it be mixed, colored, powdered, coated or 
stained in a manner whereby damage or inferiority is concealed." 

This treats of the same subject practically as 3597-1, is a 
substitute for it, is in conflict with it and repeals it. 

Again, in section 7 of the new act, it is provided in case of 
food: 

"Fourth. * * * But an article of food which does not 
contain any added poisonous ingredients, or ingredients deleteri-
ous to health, shall not be deemed to be adulterated, or mis-
branded, in the following cases: 

"First. In the case of mixtures or compounds, which may 
be now, or from time to time hereafter, known as articles of 
food, under their own distinctive names, and not an imitation 
of, or offered for sale under the distinctive name of another 
article, if the name be accompanied on the same label or brand, 
with a statement of the place where said article has been manu-
factured or produced." 

This treats of the same subject practically as section 3597-m, 
to wit, mixing articles of food, and stamping, labeling and 
branding the same, and should be regarded as a substitute for 
it, as in conflict with it and as repealing said section 3597-m. 

These sections of the old law and the provisions of the new 
above quoted cannot both stand. The punishment is different. 
For the violation of 3597-L and 3597 m the punishment is a fine 
of fifty dollars and imprisonment in the county jail not exceeding 
ing three months. By the new act the punishment is: 

"* * * a fine of not exceeding five hundred dollars, or 
by imprisonment of not exceeding one year, or by both such fine 
and imprisonment, in the discretion of the court, and for each 
subsequent offense and conviction thereof shall be punished by 
a fine of not less than one thousand dollars, or by imprisonment 
for one year, or by both such fine and imprisonment, in the dis-
cretion of the court." 

Our Supreme Court, in People vs. Ames, 27 Colo., at page 
129, in speaking of the repeal of sections of a statute, in a 
per curiam opinion said: 

"Section 5 of the earlier and section 2 of the later act both 
refer to the same subject. The last covers the whole subject-
matter of the first; does not purport to amend it; invests the 
board with new powers; plainly shows that it was intended as 
a substitute for the earlier section, and expressly provides that 
all parts of acts in conflict with it are repealed. For these 
reasons. Ave are of the opinion that section 2 of the act of 1889 
operates as a repeal of section 5 of the act of 1891. Tracy vs. 
Tuffy, 134 U. S., 206; Wakefield vs. Phelps, 37 N. H., 295; City 
of Sacramento vs. Bird, 15 Cal., 294; Devine vs. Board of Comrs., 
84 Ill., 590; Breitung vs. Lindhauer, 37 Mich., 217; 23 Enc. Law, 
495, and authorities cited in n. 4." 

Again, Hallett, Justice, in Purmont vs. Tucker Lumber Co.. 
471, in speaking on the subject, says: 
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"Although the acts differ in form and substance, they refer 
to the same subject-matter, and there is every reason to believe 
that the act of 1872 was designed as a substitute for that of 1868. 
It is true that a lien is given by the new law in the same class 
of cases as in the old law, and also in some additional cases, but 
under different limitations and restrictions, so that it is im-
possible to give effect to both acts. Upon the principle that 
where acts are clearly repugnant to each other, the latest shall 
prevail, it would be impossible now to sustain the act of 1868. 
Dwarris on Statutes, 154. 

Moreover, it is declared in the act of 1872 that all acts in-
consistent with its provisions are repealed, and this appears to 
be expressly directed against the prior law on the same subject. * * * * * * * * * * * 

"Upon well established principles, recognized in all the 
authorities, it appears to be impossible to maintain a statute in 
opposition to a subsequent act, which is plainly and unmis-
takably repugnant to it. U. S. vs. Tymen, 11 Wall., 88; New 
London Northern E. E. Co. vs. Boston & Albany E. E. Co., 102 
Mass., 386; Browne vs. Lease, 5 Hill, 221; Board of Trustees 
vs. City of Chicago, 14 Ill., 221." 

Again, Beck, Justice, in Brannigan vs. Dulaney, 8 Colo., 
page 408, has held: 

"As between conflicting statutes, the latest in date will pre-
vail, and, as between conflicting sections in the same statute, 
the last in order of arrangement will control." 

I am, therefore, of the opinion that under the authorities 
these sections, being inconsistent with and in conflict with the 
provisions of the new law, are repealed by the later act. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General, 

By GEO. D. TALBOT, 
Assistant Attorney General. 

A regularly appointed and commissioned officer may be removed 
only by the Governor. 

Denver, Colo., February 24, 1908. 
HON. C. A. KELLEY, 

Adjutant General, 
Denver, Colorado. 

Dear Sir—Yours of the 5th inst., in relation to Captain and 
Adjutant McPherson, and as to the power of the commanding 
officer of the First Infantry to remove him from duty as adjutant 
tant, has had my careful consideration. 
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It seems that McPherson was appointed and commissioned 
by the Governor under the authority of section 15, article I I I , of 
the Laws of 1897, as captain and adjutant. The section reads 
as follows: 

"Section 15. Staff officers of the two regiments of infantry 
and the squadron of cavalry shall, subject to the examination 
hereinafter provided for, be appointed and commissioned by the 
Governor upon the recommendation of the regimental and 
squadron commanders." 

Such appointment was regular, and in my judgment he can 
only be removed by the appointing power—the Governor—or by 
having charges preferred against him upon which he is entitled 
to be heard. 

My attention has been called to section 5 of the Whinnery 
Law, approved April 14, 1903, which provides, inter alia, as 
follows: 

"That the organization of the signal corps, squadron of 
cavalry, light battery of artillery and two regiments of infantry 
shall at all times conform, as nearly as the conditions will just-
ify, to the organization of similar bodies of the Army of the 
United States." 

And General Cooper, with whom I have, at your suggestion, 
consulted, informs me that the manner of the organization of 
similar bodies in the Army of the United States is as follows: 

The President appoints and commissions such officers as 
lieutenants, captains and majors, and then the regimental or 
brigade commander details some lieutenant, captain or major 
as adjutant—the one being detailed being unsatisfactory, he 
could relieve him and appoint another. Had this Whinnery 
Law been called to the attention of His Excellency, the Gov-
ernor, together with the procedure adopted in the Army of the 
United States, he probably—the Whinnery Law being later than 
the law under which McPherson was appointed and commis-
sioned as captain and adjutant—would have appointed and com-
missioned McPherson simply as captain, leaving the duty of 
detailing an adjutant to the commanding officer. 

But this was not done. McPherson was regularly appointed 
and commissioned captain and adjutant, and, in my judgment, 
the commanding officer has no more right to relieve him from 
the position of adjutant than from that of captain, and that 
only the Governor can do either. 

Of course, I appreciate the fact that an adjutant is, so 
to speak, the right hand or mouth-piece of the commanding 
officer, and it is essentially necessary for the good of the service 
that there should be absolute cordiality and unity of action and 
sentiment between them; but relief, in my judgment, can only 
be had legally by appeal to the Governor, or by preferring 
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charges showing neglect of duty, inefficiency, or such incom-
patibility as will tend to lessen the efficiency of the service. 

Very truly yours, 
GEO. D. TALBOT, 

Assistant Attorney General. 

The county is required to pay the charges incurred in staying the 
spread of contagious diseases. 

Sections 3573, 3574, 3560, M. A. S. (2 ) . 

Denver, Colo., February 25, 1908. 
HON. HUGH L. TAYLOR. 

Secretary, State Board of Health, 
State Capitol. 

My Dear Sir—Yours of February 24th, enclosing letter of 
Dr. Emmet V. Graham, dated February 22d, and asking me for 
the law covering the question involved, has been received and 
duly considered. 

In reply I will say that under the law the county is re-
quired to pay the charges incurred in staying the spread of 
contagious diseases therein, and not the city or that portion 
of the county constituting the certain community wherein the 
disease is discovered. 

Section 3573, 2 M. A. S., provides that: 
"The board of health of the town, city or county where such 

person may be shall make effectual provisions in the manner 
in which they shall judge best for the safety of the inhabitants, 
by removing such sick or infected, person to a separate house, 
if it can be done without danger to his health, and by providing 
nurses and other assistance, which shall be at the charge of the 
county to which he belongs." 

And the following section, 3574, provides: 
"* * * and may take such other measures in respect to 

the same as they may deem necessary for the safety of the in-
habitants." 

Section 3560 of said statute is as follows: 
"The reasonable charges of secluding such baggage, clothing 

and other goods, and of transporting and purifying the same, 
shall be paid by the county." 

It was evidently the intention of the Legislature to place 
all necessary charges for preventing the spread of this disease 
upon the counties. And our own Supreme Court, in the case 
of County of Saguache vs. Decker. 10 Colo., 153. has held that 
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the whole county, and not that portion thereof constituting the 
certain community wherein the disease occurs, is responsible. 

Trusting this may give you the information desired, I am, 
Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEORGE D. TALBOT, 
Assistant Attorney General. 

Town Clerk may refuse to receive acceptances of nomination after 
five-day limit. 

Vacancies on ticket may be filled by law up to eight days before 
election. 

3 M. A. S. (Rev. ) , Sections 1625i, 1625o, 1625k. 

Denver, Colo., March 23, 1908. 
W. S. PARKISON, 

Glenwood Springs, Colorado. 
Dear Sir—Yours of the 22d inst. has been referred to this 

office. You ask: 
First. Can the town clerk refuse to receive for filing ac-

ceptances of nominations after the fifth day limit? 
We answer that he can, absolutely. The law is that all 

certificates of nominations made by conventions shall be filed 
in the proper offices not later than five clays after date of such 
nominations. 

Second. You ask, "All candidates failing to file, is there 
any ticket, and if so, can vacancies be filled and up to what 
date? Can same names be put on ticket to fill the vacancies— 
that is, names of original nominees? 

To this I will answer: Yes; there is a ticket, but if the 
vacancies are not filled, there are no names on it. And, further, 

that said vacancies can be filled by law up to eight days before 
election, and not afterwards; and there is nothing in the law 
to prevent vacancies being filled by original nominees. 

You will note that these vacancies must be filled eight 
days before the election. The law requires you to publish six-
days before the election. That is, the publication of tickets filed 
must be six days before the election—the law reading thus: 

"For at least six successive days before election to fill any 
public office, the county clerk of each county, or the city or 
town clerk of each town, shall give notice in not less than 
two nor more than four newspapers published within the county 
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of the list of nominations to office certified to him under the 
provisions of this act." 

You will note that all nominations must be certified at least 
eight days prior to the election. 

See: 3 Mills' Revised Statutes, sections 1625i, 1625o and 
1625k. 

Trusting this may give you the desired information, I am, 

Very truly yours, 

WILLIAM H. DICKSON. 
Attorney General. 

By GEORGE D. TALBOT, 
Assistant Attorney General. 

Denver, Colo., March 24, 1908 

REV. J. W. FINKBINER, 
President, Board of Lunacy Commissioners, 

Colorado Springs, Colorado. 

Dear Sir—Yours of March 11th has been received, asking 
whether or not the board would be violating the law should 
they meet one week later than the time provided by law. 

Section 3 of the act of chapter 117, in relation to the Lunacy 
Commission, fixes the times of meetings on the first Tuesday 
in the months of March, June, September and December of each 
year. 

While I do not think there would be anything serious in 
the postponing of the meeting for a week, occasionally, it would 
not be well to make a practice of so doing. The law is designed 
to give the public notice of what time you shall hold your meet-
ings, and while the act provides that the Superintendent shall 
always be present, still some interested party might desire and 
depend upon seeing the board at its stated meeting, and I can 
imagine circumstances where a postponement might cause the 
public great inconvenience. 

Yours very truly, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEORGE D. TALBOT, 
Assistant Attorney General. 
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Appointees of City Council. 
The time when the several officers shall be elected and appointed 

by the City Council is upon the taking of office by such Council, and 
their terms of office shall continue during the term of such Council, 
unless removed for cause. 

Denver, Colo., March 27, 1908. 

THEODORE SMITH, ESQ., 

City Attorney, 
Trinidad, Colo. 

Dear Sir—In reply to your inquiry as to the length of time 
appointees are entitled to hold their offices and also the time 
when such appointees shall take office, under chapter 235 of 
the Session Laws of 1907, I beg leave to say that the act re-
ferred to provides for the holding of elections in cities of the 
second class on the first Tuesday in April of the year 1907 and 
every two years thereafter, and provides for the election of 
three officials, namely, a mayor, a city treasurer and a city clerk, 
and also for the election of two aldermen from each of the several 
wards of the city, all of whom hold office for two years. 

After such election the mayor and aldermen shall constitute 
the city council, with the further provision: 

"And upon taking office shall proceed to the election and 
appointment of the following officers." Naming them. 

It is surely evident from the language of the act that the 
time when the several officers shall be elected and appointed 
by the city council is upon the taking of office and not at any 
other or different time. 

In my opinion they can not elect or appoint at any other 
time except to fill a vacancy when an appointive officer has 
been removed for incompetency, unfitness, neglect of duty or 
insubordination. 

If, therefore, these appointments are to be made upon the 
taking of office by the city council their term of office must 
necessarily be the same as that of the mayor and aldermen, to 
wit, two years. 

Trusting that this sufficiently answers your inquiry, I remain, 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 
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Re property subject to assessment. 
Al l notes, accounts and credits should be assessed, except those that 

are specifically eliminated in the proviso of Section 14 of the Revenue 
Act—that is, whenever the note, mortgage, trust deed or contract is 
secured by some other property it must be assessed as a unit. 

Denver, Colo., March 27, 1908. 

ME. JOSEPH A. SKERRITT, 
Littleton, Colorado. 
Dear Sir—In reply to your inquiry as to whether or not 

notes and credits should be assessed in this State, I beg leave 
to say that section 13 of the revenue act of 1902, in defining 
the different kinds of property subject to assessment in this 
State, provides: 

"The term personal property includes everything which is 
the subject of ownership, whether tangible or intangible, and 
not included within the term real estate." 

"The term credit includes every claim and demand for money, 
labor or other valuable thing, and every annuity or sum of 
money receivable at stated periods; but pensions from the United 
States and salaries and payments expected for services to be 
rendered are not included in the above term." 

"The term 'intangible property' shall include rights, credits, 
franchises, special privileges and special advantages, attendant 
upon or derivable under contract rights having a value for the 
purpose of income or sale of itself, or in connection with other 
property." 

It was undoubtedly the intention of the Legislature that all 
property of every kind or nature which a man might own should 
be subject to assessment and taxation. 

All notes, accounts and credits should therefore be assessed 
except those that are specifically eliminated in the proviso in 
section 14. 

That is, wherever the note, mortgage, trust deed or contract 
is secured by some other property it must be assessed as a unit. 

Under these circumstances the usual and proper manner is 
to assess the real estate or personal property, as the case may 
be, and not to assess the notes secured by a mortgage, trust deed 
or contract upon such property. 

Trusting that I have made myself sufficiently clear in the 
matter, I remain. 

Yours very truly, 
WILLIAM H. DICKSON, 

Attorney General. 

ATTORNEY GENERAL OF COLORADO. 179 

Re original packages. 
An original package is the package as shipped, and when unbroken. 

When broken, no one of the ingredients, whether bottles or packages, * 
and no number of them constitute an original package. 

Denver, Colo., February 18, 1908. 
HON. A. B. McGAFFEY, 

Food Inspector, 
State Capitol. 

Dear Sir—In answer to your inquiry as to what in law con-
stitutes an original package within the meaning of the act en-
titled "An act for preventing the manufacture, sale or transportation 
tion of adulterated or misbranded or poisonous or deleterious 
foods, drugs, medicines and liquors, and repealing all acts or 
parts of acts in conflict herewith," I have to say: 

That under the authorities an original package is the pack-
age as shipped, and when unbroken; when broken, the different 
ingredients, no matter whether bottles or packages, no one of 
them or any number of them constitute an original package. 

In In re Beine, Circuit Court of Kansas (reported in 42 
Federal Reporter, 545), it is held that an original package may 
consist of one bottle or of many, a small package may be an 
original package as well as a hundred. If packed, sealed or when 
in boxes and shipped singly and separately, it is an original 
package and may be sold as such, no matter what the laws of 
the State may be, under the laws of the United States. But if 
(here are more than one, and when broken, no single bottle or 
any number thereof can be considered an original package. 

In re Harmon, Circuit Court Northern District of Missis-
sippi, 43 Federal Reporter, 372, is a case which is decisive of the 
question as to what constitutes an original package in contem-
plation of this law. 

In that case the county of Panola, Mississippi, in which the 
town of Sardis is situated, became what is called a prohibition 
county. Harmon, acting as the agent of one Jordan, a citizen of 
Tennessee, received from Jordan by express a number of boxes 
containing bottles of whiskey—some containing a pint and some 
a quart. Each of these bottles or flasks had a paper wrapper or 
box placed around it, sealed with mucilage or sealing wax. These 
bottles, thus enclosed, were by Jordan placed in ordinary pine 
boxes and shipped to and received by Harmon, in Sardis, Panola 
county, who proceeded to take them out, one at a time, and sell 
them and deliver them to purchasers, but they were kept in the 
box until all were sold and delivered. 

He was arrested, charged with violating the laws of the 
State by making sales of whiskey to different persons. He ap-
plied for habeas corpus, claiming that he was unlawfully de-
prived of his personal liberty; admitted that he made the sales, 
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but alleged that he had made no sales of whiskey other than as 
shipped to him as the agent of Jordan, and that all of such sales 
were made of original and unbroken packages, and contended that 
such sales were authorized under the Constitution and laws of 
the United States. 

The case was exhaustively and ably argued by counsel upon 
both sides, and, after mature deliberation, the court, Hill, Justice, 
says: 

" I am satisfied that the whiskey in the boxes, although in 
separate bottles for the convenience of the trade in this retail 
saloon, was but one package within the meaning of the interstate 
clause of the Constitution as construed by the Supreme Court, 
and might have been sold together in one sale without breaking 
the package, and if this had been done the relator would have 
been protected in making the sale, and entitled to his release. 
But this was not done, and he is not entitled to the protection 
and release as asked of this court. The sale was made in viola-
tion of the laws of the State, and the conviction and judgment of 
the mayor and justice were justified under the law and testimony. * * * 

"In reaching the above conclusion, I do not decide that a 
single bottle of whiskey may not be shipped and sold by itself 
alone as a single and unbroken package within the protection of 
the Constitution of the United States, under the interstate com-
merce clause; but it must be shipped alone and sold as shipped. 
I am not aware that any court has held otherwise." 

Our law, section 9, provides as follows: 
"Section 9. Any article of food, drug or liquor that is 

adulterated or misbranded, within the meaning of this act, that 
is manufactured or sold or exposed for sale, or delivered or 
given away, or shipped or offered for shipment, within this State, 
together with its box, bottle, can or other container, except as 
such article may be in the original package and the subject of in-
terstate commerce under the federal jurisdiction, is hereby de-
clared to be a nuisance and shall be abated upon a complaint, 
hearing and judgment or order of court in a proceeding in the 
District Court of the district where such article of food, drug or 
liquor is found, by seizure and confiscation for destruction or 
sale." 

My conclusion, therefore, is that if any merchant in the 
State receives in a box or package any food, drug or liquor, con-
tained in different bottles or packages, and if the same is adulterated 
terated or misbranded within the meaning of this act, he may sell 
the same as he receives it, unbroken; but that if he breaks such 
package and attempts to sell the bottles or packages separately, 
or in any way other than by sale of the entire original package, 
he violates this law, and the products, whatever they may be, are 
liable to seizure and confiscation. 

There are doubtless many other cases to the same effect hold-
ing that an original package, within the law of interstate com-
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commerce, is the package delivered to the carrier at the initial point 
of shipment, in the exact condition in which it was shipped. 

In the case of liquors in bottles, if a number are fastened 
together and marked, or are packed in a box, barrel, crate or 
other receptacle, each bundle, box, barrel, crate or receptacle con-
stitutes an original package, and, when opened, no one of them 
and no number of them can be considered in law as an original 
package. 

This has been held in Guckenheimer vs. Sellers, 81 Federal 
Reporter, 997. This case is not accessible to me at this time, but 
I do not consider it necessary to state further authority, as the 
case above quoted from—In re Harmon—is unquestionably the 
law and covers the exact point of your inquiry. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT. 
Assistant Attorney General. 

An original package is the package as shipped and when unbroken, 

Denver, Colo., March 28, 1908. 
MR. LEON KEPLER, 

County Clerk and Recorder, 
Holyoke, Colorado. 

Dear Sir—Yours of March 21st, asking the opinion of this 
office as to the construction and meaning of "original packages" 
as described in the act licensing itinerant vendors, section 2, page 
274, of the Session Laws of 1905, has had my attention. 

This matter has been under consideration by this office be-
fore. 

Under the authorities, an original package is the package 
as shipped and when unbroken. When broken, no one or any 
number of the different ingredients—no matter whether bottles 
or packages—constitute an original package. 

An original package may consist of one bottle or of many. 
A small package may be an original package as well as a hun-
dred. If packed, sealed, and when in boxes and shipped singly 
and separately, it is an original package and may be sold as such 
under the laws of the United States, no matter what the laws of 
the State may be. But if there are more than one, and when 
broken, no single bottle nor any number thereof can be con-
sidered an original package. 
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It follows, from what has been said, that if this agent re-
ceives in a box or package any food, drug or liquor contained in 
different and separate bottles or packages, he may sell the same 
as he receives it, unbroken, but if he breaks such package and at-
tempts to sell the bottles or packages separately, or in any way 
other than by sale of the entire original package, he violates this 
law. 

What has been said is supported by the following author-
ities: 

In re Beine, Circuit Court of Kansas, 42 Fed., 545. 
In re Harmon, 43 Fed., 372. 

Hoping this may answer your inquiry, I am, 
Yours very truly, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General., 

Re Insurance Department—Hail insurance. 
In the absence of statutory authorization, the Commissioner of In 

Insurance is without power to grant or issue to a foreign mutual hail insur-
ance company a license or certificate of authority to do business in this 
State. 

Denver, Colo., April 4, 1908. 
T. J. LEFTWICH, ESQ., 

Attorney at Law, 
Fort Collins, Colorado. 

Dear Sir—I have considered with some care, and with profit 
as well, your communication of the 19th ult., and the brief there-
with submitted touching the rights of a foreign mutual hail in-
surance company seeking to do business within the State of Colo-
rado. 

The result is that I have reached the following conclusion: 
First: That in the absence of express or implied legislative 

prohibition, a foreign corporation may, under the rule of comity, 
come into this jurisdiction and transact business. 

Second: That corporations organized under the laws of 
other States upon a mutual basis for the purpose of insurance 
against loss by hail are not expressly prohibited by the insurance 
act from carrying on their business in Colorado, but I still gravely 
doubt whether such companies are not impliedly prohibited from 
transacting business in this State. 

Third: That in the absence of statutory authorization, the 
Commissioner of Insurance is without power to grant or issue. 
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to a corporation of the character designated, any license or cer-
tificate of authority to do business in this State. 

I have not yet submitted my conclusions to the Insurance 
Department in a formal way, and will not do so until you have 
had opportunity to respond to this. There may be some other 
suggestion which you desire to submit. 

Thanking you for the care with which you have submitted 
this matter to this office, I beg to remain, 

Very truly yours, 

HORACE PHELPS, 
Deputy Attorney General. 

Title to property in territory affected by local option legislation. 

Denver, Colo., April 4, 1908. 
J. H. KETCHAM, ESQ., 

311 N. Prospect Ave., 
Colorado Springs, Colorado. 

Dear Sir—Yours of recent date, enclosing form of deed with 
liquor clause, in use in Colorado Springs, received. 

My understanding is that you desire the opinion of this 
office as to the effect of the use of this form of deed upon the 
operation of the recently enacted local option statute. 

The two matters are totally disconnected. One is a matter 
of contract between individuals; the other is a matter of State 
law. In my opinion, the question whether certain territory 
shall be "saloon" or "anti-saloon" territory may be submitted 
in territory where all titles to real property are held under 
deeds such as the one submitted. 

Trusting this answers your inquiry, I am, 

Very truly yours, 

HORACE PHELPS, 
Deputy Attorney General. 
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Re State Board of Examiners. 
The State Board of Examiners are such persons as may be appointed 

by the State Superintendent of Public Instruction, and the Presidents of 
the State University, State Agricultural College, State Normal School 
and State School of Mines, respectively, for the purpose of conducting 
examinations for State diplomas. The State Superintendent of Public 
Instruction shall be a member and the presiding officer of said Board 
of Examiners. 

Denver, Colo., April 9, 190S. 
HON. KATHERINE L. CRAIG, 

Superintendent of Public Instruction, 
Capitol Building, City. 

Dear Madam—In reply to your letter of the 4th instant, 
inquiring as to who legally constitutes the State Board of Ex-
aminers, I beg leave to say that section 3968, 3 M. A. S., pro-
vides: 

"State diplomas, which may be of different classes, not to 
exceed three in number, shall be granted upon public examina-
tion, of which due notice shall be given, in such branches and 
upon such terms and by such State Board of Examiners as the 
Superintendent of Public Instruction, the President of the State 
University, the President of the State Agricultural College, the 
President of the State School of Mines and the President of the 
State Normal may appoint; * * *" 

It seems to me that this section of the statute is susceptible 
of but one construction, that is, that the State Board of Exam-
iners are such persons as may be appointed by the Superin-
tendent of Public Instruction and the Presidents of the several 
educational institutions named. 

The President of the State University, the President of the 
State Agricultural College, the President of the State School 
of Mines and the President of the State Normal School are, to-
gether with the Superintendent of Public Instruction, merely the 
appointers of the State Board of Examiners and have nothing 
whatever to do with conducting the examinations. 

Under this section it is the duty of the Superintendent of 
Public Instruction and the said Presidents of the several educa-
tional institutions to, 

First. See that due notice is given of the time and place of 
the holding of such examinations. 

Second. Prescribe the branches in which examinations shall 
be taken; and 

Third. Prescribe the terms upon which such examinations 
shall be taken. 
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But the examination shall be conducted by the Board of 
Examiners, of which the Superintendent of Public Instruction 
is a member and the presiding officer. 

Trusting that this sufficiently answers your inquiry, I 
remain, 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

Re salary and expenses of Secretary of Civil Service Commission. 
Continuing appropriation to the extent of at least $1,000. 

Denver, Colo., April 10, 1908. 
HON. GEORGE D. STATLER, 

Auditor of State, 
Capitol Building, Denver. 

Dear Sir—Your communication of the 1st inst., making 
inquiry concerning the payment of the salary and necessary 
traveling expenses of the Secretary of the Civil Service Com-
mission, has received my consideration. 

As you note, the general appropriation bill does not cover 
the items mentioned in section 3 of the act of 1907, in relation 
to civil service. 

However, I am of the opinion that the provisions of section 
3 of the act mentioned are sufficient to constitute a continuing 
appropriation, at least to the extent of the $1,800 a year. 

It follows from this that I am of the opinion that you will 
be justified in paying this expense from the general fund. 

Very truly yours, 
HORACE PHELPS, 

Deputy Attorney General. 

Re salary of County Assessors. 
Under Sec. 30, Art. V. of the State Constitution "no law shall extend 

the term of any public officer, or increase or diminish his salary or 
emoluments after his election or appointment." 

Denver, Colo., April 10, 1908. 
MR. J. B. LUSK, 

Attorney at Law, 
Pagosa Springs, Colorado. 

Dear Sir—I am in receipt of your letter of the 8th, referring 
to the increase of salary of county assessors under chapter 181, 
of the Session Laws of 1907. 
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Section 30, article V, of the State Constitution, provides: 
"Except as otherwise provided in this Constitution, no law 

shall extend the term of any public officer or increase or di-
minish his salary or emoluments after his election or appointment 
ment." 

The Constitution is the paramount law of the land and this 
section is a limitation upon the powers of the Legislature. The 
Legislature can only increase or diminish the salary of a duly 
elected or appointed assessor. This act can only apply to county 
assessors elected or appointed after the bill became a law. 

If other assessors are receiving the increase of salary they 
are doing it contrary to the law. I have rendered a similar 
opinion for several counties. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

State Home for Children. 
Re sale of water rights owned by Home. 
Statutory right to purchase, etc., under Sec. 422b, 3 M. A. S., im-

plies right to sell and apply proceeds to benefit of Home. 

Denver, Colo., April 13, 1908. 
MR. H. W. COWAN, 

Superintendent, State Home for Dependent and Neglected 
Children, 

Denver, Colorado. 
My Dear Sir—Your inquiry as to whether your board can 

sell water rights belonging to the Home, which you are not using 
and can not use with benefit to the Home, has had my attention. 

Your board is by law a body corporate, with a seal, may 
sue and be sued, with power to take and hold real and personal 
property for the use of the Home by purchase, gift, donation, 
device or bequest (section 422b, 3 M. A. S.). 

This statutory right to purchase real estate for the use of 
the Home, when such property is necessary or beneficial, implies 
the right to improve, and in case the same proves to be of no 
benefit, to sell and apply the proceeds to some other purpose 
beneficial to the Home. 

This land and the water rights appertaining thereto was 
doubtless purchased under the provisions of sections 422t. 422u 
and 422v, 3 M. A. S., and by reference to the first of said sec-
tions it will be seen that the Legislature authorized the board 
to purchase the land for the Home in conjunction with the 
Governor. The language is: 

ATTORNEY GENERAL OF COLORADO. 
187 

"That the Governor of the State of Colorado and the Board 
of Control * * * is hereby authorized to purchase suitable 
land," etc. 

The law thus making the Governor's consent, judgment and 
approval necessary for the purchase, implies, in my opinion, 
that his judgment, consent and approval shall be had in deter-
mining whether or not it is for the best interests of the Home 
to sell the same or any part thereof. 

His approval being had, I think your President and Secre-
tary can legally transfer the water rights. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 
By GEO. D. TALBOT, 
Assistant Attorney General. 

Denver, Colo., April 20, 1908. 
MR, N. GOMER JONES, 

County Superintendent of Schools, 
Springfield, Colo. 

Dear Sir—Your inquiry concerning the right of Japanese to 
become citizens of the United States is before me. 

Japanese can not become citizens by naturalization. They 
become citizens of the United States if born in this country of 
parents domiciled here, but in no other way. 

In regard to these matters they are upon the same footing 
as the Chinese. 

Yours truly, 
HORACE PHELPS, 

Deputy Attorney General. 

Re assessment of cattle herd in county. 
All cattle herded and grazing shall be returned on May 1st of each 

year in the county in which it is on that date. 

Denver. Colo., May 18, 1908. 
HORATIO DUNTON, ESQ., 

County Assessor, 
Rico, Colorado. 

Dear Sir—Yours of May 14th, in relation to the assessment 
of cattle being herded in your county, has been received. 

The statute is plain in this matter. It provides, section 
3785, Mills' Annotated Statutes, as follows: 

"All personal property shall be listed in the county where 
it shall be on the first day of May of the then current year; 
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but if the owner resides out of the State or fails to return his 
property to the assessor, it shall be listed and taxed where it 
may then be. Provided, that horses, mules, cattle and sheep 
running at large and not being worked shall in all cases be 
returned and assessed in the county in which they are being 
herded or kept on the first day of May of each year." 

Under this section it has been held by the Supreme Court, 
in Price vs. Cramer, 4 Colo., 553, and in Breeze vs. Haley, 10 
Colo., 12, that: 

"Where the owner of a herd of cattle permits them to run 
in two counties, it is his duty to make return to the assessors 
of both counties, showing the number he owned in each on the 
first day of May. Failing to do so, the assessors may act upon 
such means of knowledge as they possess in making the assess-
ments. The owner, if aggrieved, may present the facts to the 
board of county commissioners." 

This language is clear and unequivocal. The first day of 
May of each and every year is fixed as the date of the assessment 
of all personal property. 

Board of Co. Commrs. vs. Wilson, 24 Pac. Rep., 564. 
The liability of the property to taxation depends upon its 

situs at that time (the first of May), and particularly so in 
respect to the class of property mentioned. 

I believe this advises you fully as to the questions propounded 
pounded in your letter. 

Very truly yours, 

GEORGE D. TALBOT, 
Assistant Attorney General. 

The State Board of Health may promulgate a rule that hearings in 
cases of adulterations or misbrandings, etc., may be had before the Board. 

Denver, Colo., May 28, 1908. 
HON. WILBUR F. CANNON, 

Pure Food Commissioner, 
Denver. Colorado. 

Dear Sir—In relation to the construction to be given sec-
tion 3 of the act relating to adulterations, found at page 24 of 
the Laws of 1907. I would suggest that you have the State Board 
of Health adopt a rule authorizing the hearings provided for 
by said section, to be held before Doctor Taylor and yourself; 
and when you find any adulterations or misbrandings, give a 
twenty-four hours' notice substantially as follows: 
"To 

"Dear Sir—It appears from an examination and an in-
spection of (here insert the name of the adulterated article), 
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under the direction and supervision of the State Board of 
Health, that said (article) which you are (manufacturing, sell-
ing or shipping, as the case may be) is adulterated (or mis-
branded). 

"You are hereby notified to immediately cease and refrain 
from (manufacturing, selling or shipping) said (article). 

"You are further notified that there will be a hearing under 
the provisions of section 3 of the act relating to adulterations, 
page 24 of the Laws of 1907, before the State Board of Health, 
in room No , Capitol Building, on the 
day of A. D. 1908, at o'clock, M., 
to determine whether or not the facts with regard to said (adul-
teration or misbranding) shall be certified to the district attor-
ney, with a view to your prosecution for a violation of the 
provisions of said act, when and where you may be present if 
you see fit. 

"Very truly yours, 
"STATE BOARD OF HEALTH, 

"By " 
It seems to me the law is plain that there must be an op-

portunity given to the defendant to be heard before he can be 
informed against by the district attorney, and I think the fore-
going conforms as nearly as may be to the rules and regulations 
adopted for the enforcement of the food and drug acts of the 
United States. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEORGE D. TALBOT, 
Assistant Attorney General. 

Re length of residence necessary to enable person to hold office as 
County Judge. 

Every qualified elector shall be eligible to hold any office, etc. A 
qualified elector shall have resided in the State one year immediately 
preceding the election at which he offers to vote; and in the county 
ninety days. 

Denver, Colo., June 5, 1908. 
HON. R. W. CAMPBELL, 

Postmaster, 
Brighton, Colorado. 

Dear Sir—In accordance with your request I have looked 
up the question as to whether or not it is necessary for a man 
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to be a resident of a county one year immediately preceding the 
fall election in order that he may be eligible to the office of county 
judge. 

I find that section 1574 of 1 Mills' Annotated Statutes, provides 
vides: 

"Every qualified elector shall be eligible to hold any office 
of this State for which he is an elector, except as otherwise 
provided by the Constitution." 

As to what constitutes an elector, section 1571 of 3 Mills' 
Annotated Statutes provides: 

"He shall have resided in this State one year immediately 
preceding the election at which he offers to vote; in the county 
ninety days; in the city or town thirty days; and in the ward 
or precinct ten days." 

The only provision of the Constitution which I find that 
bears upon this subject at all is section 29 of article VI, found 
at page 278, 1 Mills' Annotated Statutes, which provides: 

"All officers provided for in this article, excepting judges 
of the Supreme Court, shall respectively reside in the district, 
county, precinct, city or town for which they may be elected or 
appointed." 

It is, therefore, my opinion that it is only necessary for a 
person to be a resident of the county ninety days in order that 
he may be eligible to the office of county judge. Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

Under Local Option Law, Sec. 14, any regularly licensed pharmacist 
may sell liquors at retail upon a prescription "issued, signed and dated 
in good faith," which prescription shall be used but once. 

Whenever licenses have been issued to persons in a district which 
has since been declared under the provisions of this act "anti-saloon ter-
ritory" a pro rata part of the amount paid for such license shall be 
refunded. 

Denver. Colo., June 6, 1908. 
HON. A. E. BENT, 

State Treasurer, 
State Capitol. 

My Dear Sir—In relation to the inquiry from your Office 
concerning the issuing of liquor licenses to druggists located 
in what is known as "anti-saloon territory." I have to say: 

That section 10 of the Local Option Law, found at pages 
495 to 505, Laws of 1907, and approved March 25, 1907. pro-
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prohibits and makes unlawful the issuing of any such license in 
such territory and declares that any license so issued shall be 
void. 

Under section 14 of said act, any regularly licensed phar-
macist may sell liquors at retail upon a prescription "issued, 
signed and dated in good faith," this prescription to be used 
but once. 

Section 16 of the act provides that whenever such licenses 
have been issued hitherto to persons in a district which has since 
been declared, under the provisions of this act, "anti-saloon 
territory," a pro rata part of the amount paid for such license 
shall be refunded. 

These, I believe, are the only provisions of the act affecting 
the duties of your office in the premises. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 
By GEORGE D. TALBOT, 

Assistant Attorney General. 

Re employment of member of Board to superintend construction of 
college buildings. 

"No law shall extend the term of any public officer, or increase or 
diminish his salary or emoluments after his election or appointment." 

Superintending the construction of buildings is no part of the 
necessary duties of the Board, imposed by law, for which compensation 
could be allowed. 

All members of the State Board of Agriculture appointed subsequent 
to the passage of the act of 1905 are entitled to their actual expenses 
incurred in performing any services whatever for the college. 

Denver, Colo., June 17, 1908. 
MR. A. M. HAWLEY, 

Secretary State Board of Agriculture, 
Fort Collins, Colorado. 

Dear Sir—I am in receipt of your letter of June 8th, in 
which you submitted three interrogatories for my consideration. 

The first is: 
"Can a member of the Board be employed to superintend the 

construction of buildings on the College grounds, and, if so, is 
he entitled to per diem and expenses while so employed?" 

It appears that this question has already given rise to some 
controversy heretofore, my assistant, George D. Talbot, having 
written you a letter on this subject under date of May 29th, 1908, 
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which opinion, however, is contrary to what I believe the law to 
be, and since discussing it with him at length during the last 
day or two he agrees with me in my conclusion. 

Section 30 of article V of the Constitution of the State of 
Colorado provides: 

"Except as otherwise provided in this Constitution, no law 
shall extend the term of any public officer, or increase or dimin-
ish his salary or emoluments after his election or appointment." 

Section 57 of chapter 2, page i l l , 1 M. A. S., provides, 
among other things: 

"The members of the Board shall severally receive as com-
pensation $4.00 per day for each day actually employed in the 
necessary business of the Board, and actual traveling expenses in 
going to and returning from sessions of the Board." 

While the Sixteenth General Assembly passed an act which 
was approved March 6, 1907, and became a law ninety days 
thereafter, provided as follows: 

"Members of Boards of Control, Trustees or Commissioners 
of all institutions supported by or under the patronage and con-
trol of the State shall receive as compensation for their services 
only actual expenses incurred in attendance upon and in going 
to and returning from each regular and special meeting of said 
Board of Control, Trustees or Commissioners, or for performing 
any services whatever for the institution of which they are mem-
bers of the Board of Control, Trustees or Commissioners, pay-
ment to be made out of the funds appropriated for the support 
and maintenance of the respective institutions." 

The Fifteenth General Assembly passed an act which pro-
vides as follows: 

"The members of the Board shall receive no compensation 
for their services, but may be allowed actual traveling expenses 
upon presenting an itemized bill for the same, * * * " (Ses-
sion Laws of 1905, page 318). 

It is clear that a member of the Board appointed subsequent 
to the taking effect of the act of 1907 is only entitled to receive 
as compensation his actual expenses incurred in the performance 
of his duties as a member of the Board. 

If the member of the Board was appointed prior to the tak-
ing effect of the act of 1905, he is entitled to "receive as compen-
sation $4.00 per day for each day actually employed in the 
necessary business of the Board." 

In other words, his statutory compensation, which under the 
Constitution can not be increased or diminished during his term 
of office, is fixed at $4.00 per day for each day actually employed 
in the necessary business of the Board." 

The question then arises as to what the necessary business 
of the Board is, or, more particularly, whether the superintend-
ing of the construction of a building on the College grounds is a 
part of the necessary business of the Board. In my judgment it 
is not and can not possibly be so construed. 

ATTORNEY GENERAL OF COLORADO. 193 

If it is a part of the necessary business of Mr. Dye, for in-
stance, to superintend the construction of a building, it is just 
as much the necessary business of every other member of the 
Board. The term necessary business means, and was intended 
by the Legislature to mean, the duties imposed upon the members 
of the Board by law, and refusal to perform such duties would 
make a member subject to removal on the ground of incompe-
tency, neglect of duty or malfeasance in office. 

It would hardly be contended that if Mr. Dye, who is the 
member employed to superintend the construction of a building 
on the College grounds, should refuse to continue at such employ-
ment for the reason that he was otherwise engaged or did not 
have the time to give to this work, or for any other reason, that 
he would be neglecting his duties as a member of the State Board 
of Agriculture, and nobody would think of preferring charges 
against him for his removal upon this ground. 

The mere fact that Mr. Dye may be able to do the work bet-
ter or for less money than someone else has nothing whatever to 
do with the matter. The employment of superintending the con-
struction of the building can just as well be done by some per-
son not a member of the Board, and, in my judgment, should be 
so done. At any rate, such employment is not a part of the necessary 
essary business of a member of the Board any more than it is a 
part of the duties of the Board as a whole to see that the build-
ing is properly constructed according to the plans and specifi-
cations and with as reasonable an expenditure of the State's 
money as possible. 

Your second question, Are the members of the executive com-
mittee, consisting of three members of the Board, appointed for 
the purpose of auditing the monthly bills of the College, entitled 
to per diem as a compensation for such services? 

In reply to this question, it is my opinion that where the 
members of this executive committee were appointed prior to 
the taking effect of the act of 1907, they are entitled to receive 
as compensation $4.00 per day for each day so actually employed, 
together with their actual traveling expenses. 

The work of auditing the monthly bills of the college is un-
doubtedly a part of the necessary business of the Board, and if 
the Board desires to entrust this duty to an executive commit-
tee of three appointed from among its members, the report of 
which committee is no doubt referred to the full Board for its 
approval, there can be no reasonable objection to such proceeding. 

Your third question is as follows: 
"Are the members of the Board whose appointments were 

made subsequent to the act of 1905 (Session Laws, page 318) 
entitled to actual expenses in connection with services as mem-
bers of regular or special committees of the Board, authorized 
and directed by the Board to make certain investigations, either 
at the college or in different parts of the State, in connection 
with the public lands and experiment stations connected with 
the State Agricultural College?" 
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The section which you refer to in the act of 1905 provides: 
"The members of the Board shall receive no compensation 

for their services, but may be allowed actual traveling expenses 
upon presenting an itemized bill for the same, * * * " 

While, in the act of 1905, the term "actual traveling ex-
penses" is used, and in the act of 1905 it is "actual expenses in-
curred," I think they are practically synonymous in the meaning 
which the Legislature intended to give them. 

It is, therefore, my opinion that all the members of the 
Board appointed subsequent to the act of 1905 are entitled to 
their actual expenses incurred in performing any services what-
ever in connection with the State Agricultural College. 

Trusting that this sufficiently answers your inquiries, and 
with the understanding that the opinions herein expressed shall 
be taken as superseding that of my assistant, heretofore given 
you, I remain 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

Wilful neglect to collect taxes on real property and failure and 
neglect to advertise and sell real property for the taxes due thereon, not 
a breach of any condition of County Treasurer's bond. No loss or damage 
to the county results therefrom, because the lien of taxes continues until 
the tax is paid. 

Denver, Colo., June 16, 1908. 
HON. LYMAN H. HAYS, 

County Attorney, 
Aspen, Colorado. 

Dear Sir—Yours of the 8th inst., with copy of the official 
bond of W. H. McNichols, former treasurer of your county, is 
at hand, and has received my consideration. 

In my opinion, wilful neglect to collect taxes on real prop-
erty and failure and neglect to advertise and sell real property 
for the taxes due thereon, does not of itself constitute a breach of 
any condition of this bond. 

I have come to this conclusion because the default of which 
you make mention does not of itself result in any loss or damage 
to the county, nor show that the lien of the taxes upon any real 
property has been lost to the county. 

By our statute, the lien of taxes continues until the tax is 
paid, and as long as the lien remains enforceable and the prop-
erty can be resorted to for the payment of the taxes, the county 
has not been damaged. 
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The foregoing is, I think, the doctrine of the case of People 
vs. Board of Co. Commrs., 16 Colo. App., 371. 

Very truly yours, 

HORACE PHELPS, 
Deputy Attorney General. 

Organization of school districts. 

Denver, Colo., June 18, 1908. 
MR. J. E. OVERSTREET, 

President School Board, District No. 5, 
Sedalia, Colorado. 

Dear Sir—Answering the questions propounded in your 
letter of May 18th, I will say, as to the first: 

The words "a petition signed by a majority of the electors" 
means in law just what it says. And further, that a verbal 
petition from one person cannot be so considered. 

In connection with this question, however, I call your at-
tention to section 3992, of 3 Mills' Anno. Stat., which provides, 
inter alia, this : 

"Provided, if such organization of a new district works 
great hardship to any head of a family a statement of the facts 
may be submitted to the superintendent and two disinterested 
persons, one to be named by the superintendent and one by the 
person affected, and if in their judgment good cause be shown 
for the transfer, he may be transferred to another district." 

Possibly Alfonso Manhart proceeded under this proviso. If 
so, the action of the superintendent was legal. 

As to your inquiry No. 2: "Has a county superintendent 
of schools the right, when facts have been misrepresented, to 
put the land back into former district without a petition from 
the owner or parties interested?" I would call your attention to 
section 3993, of 3 M. A. S., which provides as follows: 

"A portion of one district may be detached from said dis-
trict and annexed to a contiguous district by the county super-
intendent upon petition in either case of a majority of the legal 
electors resident within the territory to be so annexed," which 
seems to be the only method provided by which the county super 
superintendent may detach or annex. 

As to your inquiry No. 3: "Is there any way by which the 
board of school directors of District No. 5 may proceed to have 
the said detached 1,200 acres restored to said District No. 5?" 
I will say that your remedy is by appeal to the State Board of 
Education, as provided for by section 4055, of 3 M. A. S., and 
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there ask to have the order detaching the said 1,200 acres re-
versed. 

Believing this gives you the law as to the questions pro-
pounded, I am, 

Very truly yours. 

WILLIAM H. DICKSON, 

Attorney General, 
By GEO. D. TALBOT, 

Assistant Attorney General. 

Re duties and powers of Board of County Commissioners with re-
spect to districts. 

Denver, Colo., June 18, 1908. 
HON. ROBERT C. YEAMAN, 

Attorney at Law, 
Trinidad, Colorado. 

Dear Sir—As I understand it, the opinion of this office is 
desired upon certain matters touching the duties and powers of 
the board of county commissioners of Las Animas county—these 
matters being as follows: 

First—Can the county commissioners of Las Animas county 
appoint judges for the November election at their July meeting? 

Second—Can the board of county commissioners of the 
county change the county commissioners' districts of the county 
after August 1st? 

Third—Is it possible for the board of county commissioners 
to make a valid order changing the county commissioners' dis-
tricts of the county and not communicate this action to the 
clerk of the board until some future time? 

1. With reference to the first matter, I am of the opinion 
that Las Animas county is, for the purpose of fixing fees, a 
county of the third class, by virtue of section 1880 of 3 M. A. S. 

The act of 1907 merely changes the county to a county of 
the second class for the purpose of fixing the compensation of 
county commissioners and other officers thereunder, thus amending 
ing, as I think, not section 1880 of 3 M. A. S., but only section 
1936 of 3 M. A. S. 

By the election law it is provided that in all counties other 
than counties of Class A and of the first and second classes, ac-
cording to the classification of counties made for the purpose of 
fees, the judges of election shall be appointed at the meeting of 
the board of county commissioners which commences on the 
first Monday of July of each year. 
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I am, therefore, of the opinion that it is the duty of the 
board of county commissioners of Las Animas county to make 
the appointment of election judges at the July meeting. 

2. As to the second matter: It seems to me that the only 
limitation which the statute places upon the alteration of the 
commissioners' districts of each county, as to time, is that the 
district shall not be subject to alteration oftener than once in 
two years. If, therefore, Las Animas county has not been re-
districted within two years, the board has the power to re-district 
trict it at any time. 

The proviso contained in section 783, of 3 M. A. S., seems 
to me to apply only in those cases where counties were to be re-
districted under the act of 1901, for the purpose of conforming 
to the reduced number of commissioners, in cases where the 
board was being reduced from a board of five to a board of three. 

3. As to the remaining matter: I am of the opinion that 
the board of county commissioners can not make a valid order 
changing county commissioners' districts without communicat-
ing the same to the clerk of the board immediately. 

By section 797, of 1 M. A. S., it is provided that all meetings 
of county commissioners shall be open to the public. 

By section 809 it is made the duty of the board to record 
all proceedings. 

By section 829 the county clerk is made clerk of the board 
of county commissioners. 

By section 832 it is provided that the clerk shall attend the 
sessions of the board, either in person or by deputy. 

I seriously doubt whether a meeting of the board of county 
commissioners held secretly, or without the presence either of 
the county clerk or his deputy, would be a valid meeting. 

While not exactly covering the point, the following cases in 
principle support my view as above expressed: 

Packard vs. Board of County Commissioners, 2 Colo., 
338. 

People ex rel. Jones vs. Carver, 5 Colo. App., 156. 

Very respectfully yours, 

HORACE PHELPS, 
Deputy Attorney General. 
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Qualifications for voters. 
Every person over the age of twenty-one years possessing the following 

lowing qualifications is entitled to vote at all elections: He shall be a 
citizen of the United States; he shall have resided in the State one year 
immediately preceding the election at which he offers to vote; in the 
county ninety days; in the city or town thirty days; and in the ward or 

precinct ten days. 

Denver, Colo., June 18, 1908. 
MR. H. C. VINCENT, 

Stonington, Baca County, 
Colorado. 

Dear Sir—Yours of June 15th, asking who are entitled to 
vote among your new settlers, is at hand. 

In reply, I will say: Every person over the age of twenty-
one years, possessing the following qualifications, shall be en-
titled to vote at all elections: 1. He shall be a citizen of the United States; 

2. He shall have resided in the State one year immedi-
ately preceding the election at which he offers to vote; in the 
county, ninety days; in the city or town, thirty days; and in the 
ward or precinct, ten days. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Retail Grocers' Horse Insurance Fund cannot be classified so as to 

b r i n g it within the Insurance Act nor under the Jurisdiction of the Insurance 

ance Department. 

Denver, Colo., June 20, 1908. 

HON. E. E. RITTENHOUSE, 
Commissioner of Insurance, 

State Capitol. 
Dear Sir—I have your communication of the 19th inst., 

making inquiry concerning the proposed "Retail Grocers' Horse 
Insurance Fund." 

I have inspected the proposed by-laws, handed to me with 
your communication, and have considered the matters concerning 
which you ask my opinion. The result is, that I am of the 
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opinion that the purpose of the proposed organization is lawful 
and can be effectuated under the general corporation laws of the 
State. 

I am further of the opinion that an organization of this 
kind cannot be classified in any way to bring it within the Insur-
ance act nor to place it under the jurisdiction of the Insurance 
Department. 

As I view it, the proposed organization has for its object 
that which, in effect, is a mutual contract of guaranty among 
the members rather than insurance in a strict and technical sense. 

I return herewith the copy of proposed by-laws, and beg to 
remain 

Very truly yours, 
HORACE PHELPS, 

Deputy Attorney General. 

Re vouchers accompanying statements of actual expenses incurred 
by members of Boards of Control of State institutions. 

The itemized account of the cash paid out and the receipts signed by 
each person to whom paid should be attached to the itemized statement 
and accompany the voucher upon which warrants for such expenditure 
shall issue. 

Denver, Colo., June 24, 1908. 
MR. A. M. HAWLEY, 

Secretary State Board of Agriculture, 
Ft. Collins, Colorado. 

Dear Sir—I am in receipt of your favor of the 19th instant, 
in which you ask for a written opinion with reference to the 
character of vouchers required under chapter 227, of the Session 
Laws of 1907, which is an act, 

"Providing for the payment of actual expenses incurred as 
the only compensation to members of Boards of Control of all 
State institutions, and to repeal all acts and parts of acts incon-
sistent herewith." 

The particular part of the act to which you undoubtedly 
refer is the proviso contained in the latter part of section 1, and 
which reads as follows: 

"Provided, that in all cases of cash paid out by the said 
members of Boards of Control, trustees or commissioners, an 
itemized account, accompanied by the proper vouchers therefor, 
signed by the party to whom such money has been paid, shall 
accompany the vouchers upon which all warrants for such ex-
penditures shall issue." 

In my opinion it is quite clear that the intention of the Legis-
lature was to have both the itemized account of the cash paid 
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out and the receipt signed by each person to whom it was paid, 
and that these receipts should be attached to the itemized ac-
count and accompany the voucher upon which all warrants for 
such expenditures shall issue. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

Re State Railroad Commission. 
The act creating the State Railroad Commission is deemed to be 

constitutional until held to be unconstitutional by a court of competent 
jurisdiction, and the State Treasurer is justified in paying warrants upon 
vouchers drawn by the State Railroad Commission. 

Denver, Colo., July 7, 1908. 
HON. ALFRED E. BENT, 

State Treasurer, 
Capitol Building, City. 

Dear Sir—I am in receipt of your favor of the 1st instant, 
asking me for an opinion as to whether or not the State Treas-
urer is justified in registering and paying the warrants issued 
by the Auditor of State upon vouchers drawn by the State Bail-
road Commission for their salaries and expenses. 

I have delayed answering your letter until after the Supreme 
Court had passed upon the petition for rehearing filed by the 
railroad companies. This petition for rehearing was denied yes-
terday, so that the decision of Judge Whitford has been reversed, 
and the cause remanded to the District Court, with instructions 
to dismiss the suit. 

While the Supreme Court did not determine the constitu-
tionality of this act, yet I am thoroughly convinced, as I have 
always been, that the act is constitutional, and it is your duty 
as State Treasurer to so regard it as the matter now stands. 

In the decision of the Supreme Court I find that Chief Justice 
tice Steele insisted upon going on record as to the constitutionality 
ality of the act, and declared that it does not contravene the 
Constitution of the State of Colorado. We are, therefore, some 
what better off than before the case was appealed to the Supreme 
Court, because we have the opinion of the Chief Justice of that 
court as against the decision of Judge Whitford of the District 
Court. 

However that might be, you are perfectly safe in registering 
and paying these, for the reason that the act is deemed to be 
constitutional until held unconstitutional by a court of compe-
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tent jurisdiction, and if the act should be held to be unconstitu-
tional some time in the future there would be absolutely no 
liability on your part as State Treasurer for the moneys which 
you might now pay out. I make this statement as strong as 
language will permit, because there is no doubt about it what-
ever. 

Trusting that I have sufficiently answered your inquiry, I 
remain, 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

Under Sec. 57, Ch. 2, page 411 of 1 M. A. S., the members of the 
State Board of Agriculture are entitled to their per diem and actual 
traveling expenses incurred in attending to necessary business of the 
Board. 

Denver, Colo., July 10, 1908. 
A. M. HAWLEY, ESQ., 

Secretary State Board of Agriculture, 
Fort Collins, Colo. 

Dear Sir—I am in receipt of your favor of the 1st inst., in 
which you ask whether or not members of the Board, whose ap-
pointments were made prior to the act of 1905, are entitled to 
their per diem and actual expenses in connection with services 
as members of regular or special committees of the Board, who 
are authorized and directed by the Board to make certain inves-
tigations there at the college or in different parts of the State. 

In reply, I beg leave to call your attention to section 57 of 
chapter 2, page 411, of 1 M. A. S., which provides, among other 
things: 

"The members of the Board shall severally receive as com-
pensation $4.00 for each day actually employed in the necessary 
business of the Board, and actual traveling expenses in going to 
and returning from sessions of the Board." 

Under this provision, it is my opinion that the members are 
entitled to their per diem and actual traveling expenses as mem-
bers of such committees. I think you have the right to assume 
that the Board would not appoint these committees and direct 
them to make these investigations unless it was necessary. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 
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Denver, Colo., July 11. 1908. 
HON. A. C. DUTCHER, 

Warden of Colorado State Reformatory, 
Buena Vista, Colorado. 

Dear Sir—Yours of the 27th of June, enclosing mittimus 
in the case of Frank Kane, No. 2104, asking the maximum term 
for which he can be held, etc., has had my attention. 

It seems from the mittimus that Kane was convicted of 
assault to do bodily harm, and you state that he is over the age 
of fifty years. 

By the terms of our statute, section 1215, 1 M. A. S., and 
the decisions thereunder, such crime is declared to be a high mis-
demeanor. 

Section 4148, 3 M. A. S., provides that 
"From and after the time when the State Reformatory shall 

be opened for the reception of offenders, courts having criminal 
jurisdiction in Colorado may sentence * * * all male persons 
duly convicted before them of a misdemeanor when the imprison-
ment for the offense shall not be less than ninety days." 

The punishment for this offense is fixed by statute as a fine 
not to exceed $2,000 and imprisonment not to exceed one year. 

I hold, therefore, that Kane was properly committed to the 
Reformatory, and that the maximum term for which he can be 
held is one year, which term may be ended by the said Board of 
Penitentiary Commissioners and yourself under certain condi-
tions, as provided in the act of April 19, 1889. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Appraiser's fees, expenses and witness fees should be paid out of 
general fund collected as inheritance taxes. 

Denver, Colo., July 13, 1908. 
HON. W. J. FINE, 

County Treasurer, 
Court House, City. 

Dear Sir—In reply to your question as to whether or not 
you are authorized as county treasurer to pay the appraisers 
appointed by the County Court for the purpose of appraising the 
value of property of deceased persons to ascertain what, if any, 
inheritance tax shall be paid to the State out of the general in-
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inheritance tax fund in your hands, I beg leave to say that the in-
heritance tax sections of the Revenue Act of 1902, pages 101G to 
1022, 3 M. A. S., provide that the county judge, on the applica-
tion of any person interested in an estate, including the State, 
or upon his own motion shall appoint some competent person 
as appraiser to fix the value of property of an estate for the pur-
pose of ascertaining whether or not an inheritance tax is due 
and payable to the State. 

The latter part of section 3822 also provides for the pay-
ment of said appraisers as follows: 

"The said appraiser shall be paid by the county treasurer 
out of any funds he may have in his hands on account of said 
tax, on the certificate of the county judge, at the rate of $3.00 
per day for every day actually and necessarily employed in said 
appraisement, together with his actual and necessary traveling 
expenses, and the witnesses subpoenaed by said appraiser shall 
be paid such fees as now provided by law." 

The question is whether the appraiser is to be paid out of 
the general fund in your hands collected as inheritance taxes, 
or whether he is to be paid out of the tax collected in each particular 
ticular case. 

The statute is not as definite as it should be in this particular 
ular, and yet I am of the opinion that when we take the whole 
Inheritance Tax Act together, and construe it as a whole, that 
it was the intention of the Legislature that the appraisers should 
be paid out of the general fund in your hands collected as an in-
heritance tax. 

I understand that it has already occurred that an appraiser 
appointed by the county judge to appraise an estate has per-
formed services, expended money in actual and necessary travel-
ing expenses and subpoenaed witnesses in carrying out the direc-
tions of the court, only to find upon a hearing and examination 
that no inheritance tax was due the State in that particular 
estate. 

In such a case I do not believe that it was the intention of 
the Legislature that the appraiser should be compelled to serve 
without pay, or that he should not be reimbursed for his actual 
expenses, or that the witnesses subpoenaed by the appraiser 
should be compelled to go without their fees. 

The act should be construed so as to give effect to the law, 
and if the compensation and expenses of the appraiser could 
not be paid except out of the inheritance tax of the particular 
estate it might be impossible for the court to secure persons who 
would serve as appraisers, because they would not know until 
after they had made the appraisement or valued the property 
whether or not there was any inheritance tax payable to the 
State. 

It is the duty of the State and of the county judge to see 
that all estates should pay the proper inheritance tax as pro-
vided by law, and in order to make the law effective appraisers 
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must be appointed, and some means devised for their payment. 
The Legislature has undertaken to do this, and while, as I say, 
they have perhaps not expressed their intention as clearly as 
they might, I believe it was their intention to provide for the 
payment of these appraisers and their expenses, and the witness 
fees, out of any of the inheritance tax funds in your hands as 
county treasurer. Such a construction of the statute makes the 
law effective, and, I believe, will work out to the benefit of the 
State in securing for it a greater revenue. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

State Board of Pharmacy. 
Sale of liquor for medicinal purposes. 
Unless the various city ordinances require it, it is not necessary 

that a physician's prescription or certificate be presented to the druggist 
showing that the intoxicating liquor is required for medicinal purposes. 

If the druggist believes a statement to that effect and sells in good 
faith he will not be held criminally liable. 

Denver, Colo., July 26, 1908. 
MR. S. L. BRESLER, 

Secretary State Board of Pharmacy, 
Denver, Colo. 

Dear Sir—At your request I have made an examination, al-
though somewhat hurriedly, respecting the legal meaning of the 
term "medicinal purposes," as used in the various city ordinances 
nances in this State, which have been passed under chapter 125, 
of 3 M. A. S., permitting cities and towns to grant permits to 
druggists for the sale of liquor for medicinal, mechanical, sacramental 
mental and chemical purposes, etc. 

While I find some cases holding that in the case of a prose-
cution where the defense made was that the intoxicating liquor 
was sold for medicinal purposes, it was incumbent upon the de-
fendant to prove the truthfulness of such statement. In other 
words, to establish the fact that the intoxicating liquor was sold 
for medicinal purposes. 

However, I do not find that it is necessary, unless the ordi-
nance so requires, that a physician's prescription or certificate 
be presented, showing that the intoxicating liquor is required 
for medicinal purposes, but if the purchaser represents that the 
intoxicating liquor is desired for medicinal or other purposes 
mentioned in the act, and the druggist believes this to be true. 
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and acts in good faith, I do not believe that the courts will hold 
him criminally liable. 

Trusting that this sufficiently answers your question, I re-
main. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

State Insane Asylum. 
Payment for necessary repairs. 
If the appropriation made for "proper and necessary repairs in and 

about the buildings" has been expended, payment for changes and neces-
sary repairs may be made out of the appropriation for the general sup-
port and maintenance of the Asylum. 

Denver, Colo., July 30, 1908. 
KEY. J. W. FINKBINER, 

President, Colorado State Insane Asylum, 
Colorado Springs, Colorado. 

Dear Sir—Yours of the 22nd instant, stating your Board, 
in the interest of economy and safety to the institution, wishes 
to make some changes in the heating plant, and asking me as 
to whether the expense of such changes may be defrayed out of 
the maintenance fund, has received my careful consideration. 

I call your attention to the fact that the Appropriation Bill 
of the last Legislature for the Insane Asylum, found at page 
132, Session Laws of 1907, being section 5 thereof, appropriated 
$5,000 for making proper and necessary repairs in and about 
the buildings of said institution. 

If this $5,000 is intact, or if sufficient thereof still remains 
unexpended, the changes mentioned should be paid out of this 
fund. 

If, however, the same has been expended in making other 
necessary and proper repairs, I am of the opinion that, under 
section 2971, Mills' Annotated Statutes, enacted at the time of 
the establishment of the Colorado Insane Asylum in 1879, these 
changes may be made and paid for out of the $130,000 appro-
priation of section 1, of the act of 1907, page 131, for the general 
support and maintenance of the Asylum, and that this appro-
priation constitutes in contemplation of law the "insane fund" 
mentioned in section 2971, out of which "the expenses of the 
Asylum and all bills incurred in regard thereto authorized by 
law shall be paid." 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 
By GEO. D. TALBOT, 

Assistant Attorney General. 
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Civil Service Commission—Expenses of. 
In the absence of specific appropriation to meet the expenses of 

the Civil Service Commission, such expenses cannot be paid out of the 
general fund. 

Denver, Colo., July 30, 1908. 
HON. GEORGE D. STATLER, 

Auditor of State, 
Capitol Building, City. 

Dear Sir—Yours of the 29th instant, asking me therein as 
to whether or not the salary of Florence M. Blackall, for clerical 
assistance to the Civil Service Commission, may be paid out of 
the general fund, has had my attention. 

It is true, as you say, that there is no specific appropriation 
covering the expense of the Civil Service Commission. 

Section 3, of said act, pages 262 and 263, Laws of 1907, provides 
vides that the commissioners shall appoint a secretary and pay 
him not to exceed $1,800 per year and necessary traveling ex-
penses, and provides that "they may also employ such other 
clerical assistants as may be necessary to carry out the pro-
visions of this act." 

But, there being no specific appropriation to meet the ex-
pense of the Civil Service Commission, and the same not being 
provided for by the general fund, I must advise, in answer to 
your inquiry, that you cannot pay said salary out of the general 
fund. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Re continuation of road from New Mexico line to Trinidad. 
Expenses of convicts and prison teams at work should be paid out 

of penitentiary maintenance fund. 

Denver. Colo., August 3, 1908. 
HON. E. R. HARPER, 

Acting Governor of Colorado, 
State Capitol. 

Sir—I am in receipt of your two inquiries, as follows: 
First—As to whether or not the Governor is authorized to 

issue certificates of indebtedness for the purpose of providing 
further money to continue the building of a road north from the 
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New Mexico state line to the city of Trinidad, which work is 
now being done under and by virtue of an act of the General 
Assembly of 1907, being chapter 206 of the Session Laws of 1907; 
and, 

Second—Whether the Board of Commissioners of the State 
Penitentiary can properly aid the commissioners appointed un-
der the above-mentioned act, in order to continue the building 
of said road. 

I was present at the meeting in the Governor's office when 
the representatives of Las Animas, Pueblo and El Paso coun-
ties presented their petition asking that some steps be taken 
in order to prevent the stopping of work upon this road. Their 
presentation of the matter appealed to me both from a humani-
tarian standpoint and from the standpoint of what I conceive 
to be good business judgment. 

It appears that eighty-five convicts have now become har-
dened and used to the work, and are much better off physically 
and mentally to be thus engaged in work which does not come 
in competition with free labor. 

It also appears that to break camp now and re-establish it 
at some future time will cost the State about two thousand dol-
lars, without any provision having been made by the law for 
taking care of the equipment or for feeding or disposing of the 
horses and mules used upon the work. 

It, therefore, would seem to be for the best interests of the 
State to provide some method of permitting this work to pro-
ceed. 

However, I am of the opinion that the Governor would not 
be authorized to issue the certificates referred to in your first 
inquiry. 

Section 1829, of 1 M. A. S., provides: 
"In all cases where the laws recognize a claim for 

money against the State, and no appropriations shall have been 
made by law to pay the same, the Auditor shall audit and ad-
just the same, and when the said claim shall have been approved 
by the Governor and Attorney General, he shall give the claim-
ant a certificate of the amount thereof, under his official seal, if 
demanded, and shall report the same to the General Assembly 
with as little delay as possible, giving a statement in tabular 
form of the number, date of issue and amount of each certificate, 
and for what purpose issued. No indebtedness shall be incurred, 
or certificate of indebtedness issued, for any purpose for which 
an appropriation has been made and exhausted, unless the neces-
sity for the creating of such indebtedness and the issuing of 
such certificate is caused by a casualty happening after the 
making of the appropriation; and in all such cases the question 
of incurring such indebtedness shall be first submitted to the 
Governor and Attorney General for their approval." 

The Sixteenth General Assembly, by the act referred to— 
chapter 206, of the Session Laws of 1907—appropriated ten 
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thousand dollars "for the purpose of paying the necessary extra 
guards and foremen, and for the purchase of tools, implements, 
blasting materials, supplies and equipments necessary in the 
prosecuting of said work, and for transportation." 

The question is whether or not such a casualty has arisen 
after the making of said appropriation, as will authorize the 
Governor to issue certificates of indebtedness under section 1829, 
above quoted. 

The Legislature knew, or at least the commissioners appointed 
pointed by the act of 1907 knew, about how far the ten thousand 
dollars appropriated would go; and the mere fact that the Leg-
islature failed to provide sufficient funds to carry on this work 
does not give rise to such a casualty as that referred to in section 
1S29. 

I am, therefore, of the opinion that the Governor has no 
power, under the circumstances, to issue certificates of indebtedness 
ness. 

As to your second inquiry, I desire to say that, by chapter 
206, of the Session Laws of 1907, the commissioners appointed 
to carry out the provisions of the act consist of the Board of 
Commissioners of the State Penitentiary and the Warden of 
the State Penitentiary, and this commission is practically in 
charge of the construction of this road. 

I am informed that this commission has been paying for 
the board of the convicts who are engaged upon this work, and 
have also been paying for the guards and foremen and for the 
feed of the horses and mules used upon the work. 

In my opinion, this need not have been done. I do not 
believe the Legislature contemplated that any part of this ten 
thousand dollars appropriated should be used for feeding the 
prisoners or for paying such guards or foremen as could be sup-
plied by the Board of Penitentiary Commissioners, or for the 
maintenance of the horses and mules. 

In my judgment, such expenses should be defrayed by the 
Board of Penitentiary Commissioners out of their appropriation 
tion for the maintenance and support of the State Penitentiary. 
Certainly, the board should be paid out of the maintenance 
fund of the State Penitentiary; also, all guards and foremen 
who have any connection with the penitentiary should be taken 
care of out of the same fund. No part of the ten thousand dol-
lars should be used for this purpose, except for such extra 
guards and foremen as might have to be employed. 

As to feeding the horses and mules, this also would have 
to be done out of the same fund, even if work was terminated 
at this time, because there is no other means of providing for 
this expense. 

I believe, if this correction is made and the above items 
are charged to the maintenance fund of the State Penitentiary, 
that there will be sufficient revenue left of the ten thousand dollars 
lars appropriated to continue the work upon said road, and I 
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would advise that you take this matter up with the Board of 
Penitentiary Commissioners and see if this can not be done. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

Two members of Commission may not be appointed from one or-
ganization. 

Denver, Colo., August 3, 1908. 
HON. E. B. HARPER, 

Acting Governor of Colorado, 
State Capitol. 

Sir—I am in receipt of your letter of recent date, in which 
you ask whether or not you have authority to appoint two mem-
bers of the Grand Army of the Republic in this city upon the 
commission to be created under and by virtue of an act con-
cerning burial places for the United Spanish War and Grand 
Army Veterans, being chapter 114 of the Session Laws of 1907. 

In providing for the personnel of said commission, section 
4 of said act provides, among other things: 

" * * * One of said commissioners shall be a member 
of the United Spanish War Veterans' Organization, and one of 
said commissioners shall be a member of the Grand Army of the 
Republic existing in the city or town from which application is 
made; one of said commissioners shall be a disinterested elector 
and taxpayer, not a member of either of said organizations;" 

It, therefore, seems clear to me that in a city where the 
United Spanish War Veterans have an organization, and the 
Grand Army of the Republic has a post, one member of said com-
mission must come from each of said organizations, and that the 
third commissioner shall not be a member of either organization. 

It is, therefore, my opinion that, in the city of Denver, you 
cannot appoint two members of the Grand Army of the Republic 
upon said commission. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 
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Military poll tax exemptions. 

Denver, Colo., August 11, 1908. 
H. B. McCLURE, ESQ., 

Treasurer, Boulder County, 
Boulder, Colorado. 

Dear Sir—In answer to yours of August 8th, I will say: 
Section 3764, of M. A. S., provides that "a poll tax shall be 

assessed on every able bodied male inhabitant of the State over 
the age of twenty-one years and under fifty years, whether a 
citizen of the United States or an alien." 

I find the following exceptions: 
By section 3082, M. A. S., active members of the national 

guard are excepted; 
By section 2598, persons who are working members of any 

fire engine, hook and ladder or hose company, or volunteer or-
ganization for the extinguishing of fires, or who have a certificate 
of five years' service as such, are exempt; 

By section 3029, all persons who have served in the army or 
navy of the United States, and who have been honorably dis-
charged therefrom, are exempt from enrollment in the militia of 
this state and also exempt from any military poll tax levied in 
this state. 

Believing that this answers your inquiry, I am 
Very truly yours, 

GEO. D. TALBOT, 
Assistant Attorney General. 

Denver, Colo., August 13, 1908. 
REV. AL. P. BRUCKER. 

Box 110, 
Conejos, Colo. 

Dear Sir—I am in receipt of your letter of the 11th inst., 
respecting gambling and the illegal selling of liquor in the com-
munities in which you are interested. 

It is the duty of the local officers to enforce these laws, as 
well as all other laws. It is not the duty of the Attorney Gen-
eral, nor any part of his duty, to commence criminal proceedings 
in such cases. 

I think a misapprehension exists in the minds of a great 
many people with reference to the duties of the Governor and 
Attorney General, because we frequently hear the statement that 
"the Governor took his oath to enforce the laws of the State." 

That is true, but it is absolutely ridiculous to assume that 
the Governor could go into every county, town and hamlet in 
the State and see that every statute is enforced. The fact is 

ATTORNEY GENERAL OF COLORADO. 211 

that the Constitution and statutes of the State designate the 
officers who are to enforce the various laws of our State, and 
prescribe the boundaries within which they shall have jurisdic-
tion. 

It is the duty of the district attorney, the county and city 
attorneys and of the various peace officers, such as sheriffs, dep-
uty sheriffs, constables and policemen, to enforce the laws in 
their respective communities. If they do not do so they are 
amenable to the will of the people. 

My experience has been that the peace officers of a com-
munity usually act in accordance with the desires of the public 
sentiment of that community. That is, the sentiment of a ma-
jority of the people of the community. If they do not, this ma-
jority of the people have their remedy at the next election. 

Governor Buchtel has made strenuous efforts during his ad-
ministration to have the various district attorneys and peace 
officers throughout the State enforce the law. He has gone away 
beyond what any other Governor has done in trying to secure 
the enforcement of the laws with reference to gambling and il-
legal liquor selling. 

I have done all that I could to assist him, having conferred 
with district attorneys, county commissioners and peace officers 
in a large number of the counties. I understand that I am 
being criticised because I have not personally gone out into all 
the counties, superseded the regularly elected and constituted 
officers, and caused the arrest of all the violators of the law. 
Of course, these statements are made by unthinking people who 
do not even stop to consider that practically every county in the 
State has similar troubles, and that it would be a physical im-
possibility for me to even visit ten of them in such a capacity. 

The thing for you to do is to get your evidence in shape and 
lay it before the district attorney of your district, or the town 
attorney, and if they do not act, go before a justice of the peace 
and swear to a complaint and cause the arrest of the offenders, 
and then employ some private attorney to prosecute the case for 
you. 

The fact of the matter is, that if a majority of the people of 
any community in this State are sufficiently aroused and are in 
favor of the enforcing of these laws, they can be enforced by the 
people themselves. 

I shall be very glad to give any advice or assistance that I 
might be able to render from this office. 

The saloon and gambling laws of the State are not printed 
in pamphlet form, and can only be found in the Revised Statutes 
of the State. 

Very truly yours, 

WILLIAM H. DICKSON, 

Attorney General. 
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Inspector of Building and Loan Associations has a right to require 
fee of $1 for affixing his official seal to semi-annual reports. 

Denver, Colo., August 26, 1908. 

HON. JAMES W. BUCKLIN, 
Attorney at Law, 

Grand Junction, Colo. 
Dear Sir—Yours of August 21 was duly received. I find, in 

section 3 of the act of 1907, at page 254, this: 
"Such association shall pay to the Inspector for filing such 

report a fee, as hereinafter provided in section 5 of this act. 
Upon receiving such report the Inspector of Building and Loan 
Associations shall issue his certificate to such association," show-
ing compliance with these provisions. 

And section 5, in relation to fees, provides as follows: 
"If the assets of the association, as shown by the statement 

filed, amount to two hundred and fifty thousand dollars or less, 
ten dollars. * * * For affixing the seal of office or certifying 
any copy, one dollar." 

My construction of these provisions of the statute is that 
the Inspector of Building and Loan Associations of the State of 
Colorado is within his rights when he demands the fee of one 
dollar for affixing the seal of his office to the semi-annual reports. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 

Re affidavits attached to maps. 
No affidavit is required to be attached to maps, except that of the 

Engineer in charge or person making the survey. 

Denver, Colo., September 16, 190S. 
HON. T. W. JAYCOX, 

State Engineer, 
State Capitol. 

Dear Sir—In accordance with your request, I have given 
consideration to sections 2265a, 2265b, 2265c, 2265d and 2265e 
of 5 Mills' Annotated Statutes, being certain sections of an act 
concerning water rights, approved April 11, 1903, with a view to 
determining whether the statement required to be attached to 

ATTORNEY GENERAL OF COLORADO. 213 

maps filed in pursuance of the statute are required to be sworn 
From my consideration of the matter, I am clearly of the 

opinion that no affidavit is required by the statute, except that 
of the engineer in charge or person making the survey. While 
the statute does require that the statements shall be signed by 
the person or persons in whose behalf made, or in case of a cor-
poration, by a duly authorized agent or officer, yet there is neither 
expressed nor implied in the statute any requirement that the per-
son signing the statement must also make an affidavit. 

Nothing is to be read into the statute which will add to the 
language employed in the enactment, and, in my opinion, your 
discretion to determine whether the form of the filing is sufficient 
cient and satisfactory does not empower you to require any other 
affidavit than the one plainly called for by the terms of the stat-
ute itself. 

Very truly yours, 

HORACE PHELPS, 
Deputy Attorney General. 

Re residence of voters. 
Must have made his home of actual settlement in the State twelve 

months immediately preceding the election at which he offers to vote. 

Denver, Colo., September 28, 1908. 
MR. D. H. ZUCK, 

Cheyenne Wells, Colorado. 
Dear Sir—Answering your inquiry of the 26th inst., I will 

say: The constitutional provision relating to the subject is found 
in 3 M. A. S., section 403, and is in part as follows: 

"He or she shall be a citizen of the United States, and shall 
have resided in the State twelve months immediately preceding 
the election at which he offers to vote." 

This means just what it says. 
The words "shall have resided" mean shall have had his residence 

dence in the State twelve months. The word residence "is syn-
onymous with home or domicile, and means an actual settlement 
within the State and its adoption as a fixed and permanent abode, 
and requires not only a personal presence for the requisite time, 
but a concurrence therewith of an intention to make the place of 
inhabitancy the true home, and that one who has made a home 
or domicile in some other State or Territory, where his family 
reside, can not, by a sojourn here on business or pleasure, how 
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ever long, without abandoning such former domicile, acquire a 
residence in the constitutional and statutory sense." 

See 
Sharp vs. McIntire, 23 Colo., 99, 102. 

So that my answer is: A citizen must not only intend to 
make this his home, but must have actually resided in the State 
twelve months before by law he is qualified to vote. 

Very truly yours, 
GEO. D. TALBOT, 

Assistant Attorney General. 

Re right of inmates of reformatory to vote. 
Unless a person has given up his former domicile and actually 

established his home at Buena Vista he is not a resident in contempla-
tion of law, and not entitled to vote. 

Denver, Colo., October 15, 1908. 
HON. A. C. DUTCHES, 

Warden of State Reformatory, 
Buena Vista, Colorado. 

My Dear Sir—In reply to your inquiry as to whether or not 
certain officers and employes of the State Reformatory are entitled 
tled to vote at Buena Vista, they having been appointed from 
various places in this State, I beg leave to say, section 4, of 
article VII , of the Constitution of the State of Colorado pro-
vides: 

"For the purpose of voting and eligibility to office, no per 
son shall be deemed to have gained a residence by reason of his 
presence, or lose it by reason of his absence, while in the civil 
or military service of the State, or the United States, nor while 
a student at any institution of learning, nor while kept at pub-
lic expense in any poor house or other asylum, nor while con 
fined in public prison." 

For the purpose of your inquiry and leaving out the unnec-
essary words, this section would read as follows: 

"For the purpose of voting * * * no person shall be 
deemed to have gained a residence by reason of his presence 
* * * while in the civil * * * of the State." 

That is, if a man's home was in Denver, and he was ap-
pointed to a position at the Reformatory, which necessitated his 
living at Buena Vista, he does not gain a residence at Buena 
Vista, nor does he lose his residence at Denver. 

"Resident" means when he has a permanent abode—not 
when sojourning temporarily for specific purposes. 

Fry's case, 71 Pa. State. 302. 
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"The mere residence or sojourn of a soldier neither creates 
nor destroys citizenship; it leaves the political status where it 
was before." 

Ortman vs. Riley, 15 California, 48. 
Our own Supreme Court has practically passed upon this 

same question in the case of Parsons vs. People, 30 Colo., 388-
392. 

It is, therefore, my opinion that, unless a person has actually 
ally moved his family to Buena Vista and taken up his residence 
there, and established a home, that he is not, in contemplation of 
law, a resident of Buena Vista, and, where his family resides 
elsewhere, and he having failed to give up his former domicile, 
his place of residence is where his family resides, that being the 
place that he would return to in case he severed his connection 
with the Reformatory at Buena Vista. 

Very truly yours, 
WILLIAM H. DICKSON, 

Attorney General. 

Re right of settlers under the Homestead Act to vote at elections. 
"Every person over the age of twenty-one years possessing the fol-

lowing qualifications shall be entitled to vote, etc.: He or she shall be a 
citizen of the United States, and shall have resided in the State twelve 
months immediately preceding the election," etc. The time of residence 
does not begin to run until such person has given up his former domicile 
and actually moved into this State and established a home. 

Denver, Colo., October 15, 1908. 
MR. J. M. ABBOTT, 

Attorney at Law, 
Yuma, Colorado. 

Dear Sir—In reply to your inquiry as to whether or not a 
person is entitled to vote in this State at the coming election, 
November 3, 1908, where said person came into the State more 
than a year ago and filed on land under the Homestead Act, and 
afterwards returned to his home in another state, and did not 
move back to the State with his family until after November 3, 
1907, I beg leave to say that section 1, of article VII , of the 
Constitution of the State of Colorado provides: 

"Every person over the age of twenty-one years possessing 
the following qualifications shall be entitled to vote at all elec-
tions: He or she shall be a citizen of the United States, and 
shall have resided in the State twelve months immediately preceding 
ceding the election at which he offers to vote, and in the county, 
city, town, ward or precinct such time as may be prescribed 
by law." 
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The question would seem to turn upon the meaning of the 
word "resided." I find, upon examining the authorities, and 
particularly the decisions of our own Supreme Court, that the 
meaning of this word has been defined several times. 

In the case of Sharp vs. McIntire, 23 Colo., 99-102, the court 
said: 

"We think the residence therein contemplated is synony-
mous with 'home' or 'domicile,' and means an actual settlement 
within the State, and its adoption as a fixed and permanent habitation 
tation, and requires not only a person's presence for a requisite 
time, hut a concurrence therewith of an intention to make the 
place of inhabitancy a true home; and that, when he has made 
a home or domicile in some other state or territory where his 
family reside, can not, by a sojourn here on business or pleasure, 
however long, without abandoning such former domicile, acquire 
a residence in the constitutional and statutory sense. Such is 
the meaning and significance given to the word by the courts of 
other states when used for a like purpose in their Constitutions." 

The same doctrine was also laid down in the case of Par-
sons vs. People, 30th Colorado, 388; Jain vs. Bossen, 27 Colo., 
423; Kellogg vs. Hickman, 12 Colo., 256. 

It is, therefore, my opinion that the time of residence in 
this State does not begin to run until a person has given up his 
former domicile in another state or territory, and actually moved 
into this State and established a home for himself and family. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

Re right of Commander, officers and enlisted men at United States 
Naval Sanitarium to vote at coming election. 

If the sanitarium is a United States institution neither the Com-
mander nor officers nor enlisted men therein can be deemed residents 
within the meaning of the term giving them the right to vote. 

Denver, Colo., October 16, 1908. 
H. L. LUBERS, ESQ., 

Attorney at Law, 
Las Animas, Colorado. 

My Dear Sir—Yours of the 7th inst., asking my opinion as 
to whether or not the Commander of the United States Naval 
Sanitarium at Las Animas, and other officers and enlisted men 
at this sanitarium, can vote at the coming election, having re-
sided in this State a year or more, has had my attention. 
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The effect of our constitutional provision to which you re-
fer (section 406, M. A. S.), according to the authorities, is this: 

If one in the civil or military service of the State or of the 
United States wishes to vote where stationed, the burden is upon 
him to prove his residence there; and his mere residence in the 
community for a year or more does not prove the residence—the 
presumption being that he entered the community for a particular 
purpose and will return when this purpose is accomplished. 
This presumption he must rebut by showing his intent to make 
the place his home or domicile. 

A different question, however, is presented in the case you 
put. 

My understanding is that the United States Naval Sani-
tarium at Las Animas is under the exclusive control and juris-
diction of the United States. If this is so, the law is well settled 
that persons who reside within the boundaries of the State, but 
upon territory over which the United States government exer-
cises exclusive jurisdiction—such as Indian and military reser-
vations, navy yards, homes for disabled soldiers, and the West 
Point Military Academy—are not to be deemed residents of the 
States within which such institutions are situated. 

See authorities cited in notes 2, 3, 4, 5 and 6 of 10 Am. 
and Eng. Enc. of Law, page 607.) 

I believe you will find this to be the law, and if the sani-
tarium is, as i presume, a United States institution, neither the 
commander, nor the officers, nor enlisted men therein can be 
deemed residents within the meaning of the term, giving them 
the right to vote. 

Very truly yours, 

WILLIAM H. DICKSON, 
Attorney General. 

By GEO. D. TALBOT, 
Assistant Attorney General. 
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