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Sir—In obedience to constitutional and statu-
tory requirements, I have the honor to submit to 
Your Excellency the following report of my official 
actions from the 8th day of January, A. D. 1901, to 
the 15th day of November, A. D. 1902. 

1 have attended in person at the State Capitol 
(luring the sessions of the General Assembly and of 
the Supreme Court, and have appeared in all actions 
in which the state has been a party or been inter-
ested; I have prosecuted all actions relating to mat-
ters connected with the executive department; have 
delivered written opinions on all questions submit-
ted by any branch of the executive and legislative de-
partments and have prepared forms for contracts 
and other writings required by the state. 
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You are further advised that no moneys belong-
ing to the state have been received by my office. In 
all suits brought, the matter of expenses and costs 
has been referred to the Board of Audit, so that I 
have not received or disbursed any moneys in my 
official capacity. 

IMPORTANT STATE CASES. 

The most important litigation in which the state 
has ever been involved is pending at this time in the 
action known as: 

KANSAS VS. COLORADO. 

Litigation between states, except as to the deter-
mination of boundary lines, is practically unknown. 
At the present time there are but two cases of this 
nature before the Supreme Court of the United 
States, that of Missouri vs. Illinois, involving the ques-
tion of the pollution of the waters of the Mississippi 
river, and the case of Kansas vs. Colorado, involving 
the right to the use of the waters of the Arkansas river 
for the purposes of irrigation. 

In this case, Kansas contends for the enforce-
ment of riparian rights as they existed at common 
law. Riparian rights are those which are properly 
appurtenant to lands bordering on streams. Under 
this doctrine, the owner of such lands is entitled to 
the undiminished flow of the water to his own land, 
without interference by the users above him. 

Colorado defends upon the ground of the neces-
sities of the case that call for a different, higher and 
more "widely beneficial use—the right to divert such 
waters and apply the same to the reclamation and 
irrigation of arid lands. This custom, known as the 
Doctrine of Appropriation, has prevailed in Colo-
rado since its earliest settlement, and has been 
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recognized by various congressional enactments, and 
has never been questioned until the present time. 

Relying upon their heretofore undisputed right 
so to do, the citizens of Colorado, since the organiza-
tion of the territory, have taken from the Arkansas 
river, 713 ditches with a total appropriation of 5,877 
cubic feet of water per second, and have thereby 
brought to a high state of cultivation over 500,000 
acres of land which, but for this aid, would remain 
barren. 

In the same period the citizens of Kansas, assert-
ing the same right, have constructed over 500 miles 
of canals and ditches, and have reclaimed over 150,000 
acres of land. 

By their statutory recognition of the right of 
appropriation and its practical use on a large scale, 
we claim that that state can not consistently deny 
the validity of appropriations on this side of the line 
and seek to obtain by federal interference the flow 
of water across the line, that it may then be imme-
diately appropriated to the same uses which they deny 
to ourselves. 

When it is considered that the agricultural and 
horticultural products of the state exceed in value 
the output of the precious metals, and that every dol-
lar of this vast industry is threatened, should the 
contention of the complaining state prevail, there 
should be no parsimony in dealing with this vital and 
pressing question. 

The legislature of Kansas, in 1901, made a large 
appropriation to commence the suit, which will doubt-
less be followed by still larger appropriation by the 
legislature to assemble in 1903, to vigorously continue 
its prosecution. 

I, therefore, recommend to Your Excellency to 
urge upon the general assembly a liberal appropria-
tion for the expenses of this suit, which requires an 
historical presentation of the use and custom of all 
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arid lands in the Louisiana and Mexican cessions to 
appropriate water for irrigating purposes. For, if 
our contention in this instance is not sustained, we 
must expect similar attacks as to the water of all the 
streams which cross the boundary lines of the state. 

THE REVENUE LITIGATION. 
The Thirteenth General Assembly passed a Gen-

eral Revenue Act, drafted on the bill framed by the 
Revenue Commission, being a complete revision of 
the revenue law of the state and introducing many 
changes, in the hope of obtaining a fair adjustment 
of the valuation of corporate and other property. It 
provided for the selection of a certain number from 
among the county assessors, to be known as the State 
Board of Assessors, who were required to perform the 
duties heretofore placed upon the State Board of 
Equalization. 

The constitutionality of this provision was at-
tacked by suit brought in the District Court of Pu-
eblo, in which suit, the relators assuming that the 
State Board of Equalization was still the proper body 
to perform such functions, prayed this writ of man 
damns to compel such latter board to make the as-
sessment for 1901. 

This mandamus was granted, whereupon the 
case was taken on behalf of the state to the Supreme 
Court. While pending in that court, and before final 
argument could be secured upon this writ of error, 
the State Board of Assessors were enjoined by the 
Federal Court from proceeding as directed by the 
Act of 1901. 

Under this conflict of jurisdiction, in order to 
prevent danger of the entire loss or great delay in the 
collection of the corporate revenue for that year, a 
special session of the general assembly was called, 
which, while it re-enacted the Revenue Act of the 
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preceding session in substance, omitted its creation 
of a State Board of Assessors, the validity of which 
board was the principal contention in both the man-
damus suit and the injunction cases. The result of 
such action was that the issue before the Supreme 
Court and in the Federal Court became no longer of 
practical interest to the contending parties, accord-
ing to the decision by each of said courts, and the 
suits in both courts were dismissed. 

COLLECTION OF INTEREST ON STATE TAXES. 
For many years past, it has been a custom of the 

treasurers of the various counties, with some few ex-
ceptions, to remit to the state treasurer the amount of 
taxes, less the interest collected thereon from the tax-
payer. The interest thus collected on both county and 
state taxes was treated as belonging to the county, 
and was applied to county purposes. To this extent, 
therefore, the state revenues were depleted. I be-
lieved that under the law the state was entitld to all 
the interest and penalties thus collected from taxpay-
ers upon delinquent state taxes, and that the various 
counties were liable to the state for the amounts so 
collected and applied to county purposes. 

Shortly after assuming the duties of office I 
caused suit to be brought against the board of county 
commissioners of Prowers county, to test the question 
of the ownership of such funds. Judgment was ob-
tained by the state in that case, and upon appeal to 
the Court of Appeals, was affirmed. State vs. Prow-
ers County, 69 Pac., 73. 

This view of the law was approved by the general 
assembly and enacted as section twelve of the Reve-
nue Act, which provides that all interest and penalties 
shall be distributed in the same proportion as the tax. 

I am now arranging with the boards of county 
commissioners of the various counties, so that the 
sums due from each may be duly allowed and 
promptly remitted to the state treasurer. 
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This work has involved an examination, on the 
part of this office, of the books of the county treas-
urers of all the counties of the state since the admis-
sion of the state, and where a county was organized 
since that time, from the date of such organization, 
to the present time. 

This work has been done with painstaking thor-
oughness in order to determine the amounts that 
should be paid. In this work I have had the courte-
ous assistance of the various officers in the counties, 
which has done much to facilitate the great labor in-
volved. The work has been performed principally by 
my special assistant, D. B. Carey, Esq. 

The amount thus recovered will be not less than 
two hundred and twenty-five thousand dollars. 

CRIMINAL CASES. 
From the 8th day of January, 1901, to the 15th 

day of November, 1902, this office has appeared on be-
half of the people of the state in thirty-five criminal 
cases, coining to the Supreme Court from the various 
district courts of the state. The list presented shows 
the status of each case at the date of this report. 
Where the words "at issue" occur, it indicates that the 
argument on the part of the people has been prepared, 
printed and filed so that the case is ready for the sub 
mission docket of the Supreme Court. 

In many cases the abstract presented by the ap-
pealing party was doubtless very hurriedly prepared, 
and this has made necessary an examination of the 
entire original record on the part of this office. 

The Supreme Court has from time to time sug-
gested the advisability of an act allowing parties con-
victed of crime a reasonable opportunity for making 
an application to the appellate courts for a super-
sedeas. Under the prevailing practice, as soon as sen-
tence is imposed the defendant is conveyed at once to 
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the place of imprisonment. Hence, to secure the bene-
fit of a supersedeas, the most speedy action is neces-
sary and this accounts for the haste with which rec-
ords are prepared on the part of the plaintiff in error. 

Therefore, I would recommend that an act be 
passed allowing a limited time to elapse between the 
sentencing of a prisoner and the time when he must 
be taken to the penitentiary to serve his sentence. 

No. Supreme 
Court Title of Cause. Disposition. 
Docket. 

4295 Giano vs. People Affirmed 

4305 Taff vs. People . .Dismissed on motion of plf . in error 

4307 Hockley vs. People Reversed 

4315 Gilstrap vs. People Affirmed 

1325 Parsons vs. People Affirmed 

4347 Graves vs. People Dismissed, want of prosecution 

4373 Vickers vs. People Affirmed 

4376 B a r r y vs. People Reversed 

4379 Schneider vs. People A t issue 

43S3. Holland vs. People Affirmed 

4393 Vickers vs. People A t issue 

4403 Cremar vs. People Affirmed 

4423 Smith vs. People A t issue 

4437 Mortimer vs. People Dismissed, want of prosecution 

4427 Miller vs. People H a b e a s corpus denied 

4431 People vs. Reid Affirmed (see note below) 

4439 Nicholson vs. People A t issue 

4441 Price vs. People Dismissed, want of prosecution 

444 2 Barr vs. People A t issue 

4443.. B igcraf t vs. People Reversed 

4446 H a l e and Teeters vs. People. Dismissed, w a n t pros. 

4468 M a h a n e y vs. People H a b e a s corpus denied 

4501 M a h a n e y vs. People Docketed 

4505 Porter vs. People Reversed and remanded 

4504 Moore vs. People Docketed 
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No. Supreme 
Court Title of Cause. Disposition. 
Docket. 

4507 Mow and McCoy vs. People Docketed 

4509 Beaman vs. People At issue 

4515 Giambelli vs. People At issue 

4517 Keady vs. People Docketed 
4519 Dunn vs. People Habeas corpus denied 

4525 Nowland vs People Docketed 

4531 Golhard vs. People Docketed 

4539 Buzanes vs. People Docketed 

4582 Harris vs. People Supersedeas allowed 

4584 Miller vs. People. Docketed 

Case No. 4431, Reid vs. People, involved the va-
lidity of the state stock inspection law. The defend-
ant was convicted of violating the law. He at once 
sued out a writ of habeas corpus before the United 
States District Court, which was denied, from which 
ruling the defendant appealed to the Supreme Court 
of the United States. From the conviction in the 
District Court of Arapahoe county, defendant ap-
pealed to the Supreme Court, where the judgment 
was affirmed, from which judgment he sued out a writ 
of error from the Supreme Court of the United States. 

The two causes were argued and submitted to the 
court on October 24, and on December 1 the court 
handed down an opinion affirming the judgments in 
both cases, and upholding the constitutionality of the 
state statute, being an act to protect cattle from the 
disease called Texas fever, approved February 12, 
1879, sections 4285 and 42S6, M. A. S., and also an act 
to prevent the introduction of any infectious or con-
tagious diseases among the cattle and horses of this 
state, approved March 21, 1885, known as sections 
4287, 4288 and 4289, M. A. S. 

In addition to the cases above mentioned this 
office has passed upon 137 requisition papers for the 
extradition of parties charged with crimes from other 
states in the Union. 
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DUTIES ON BOARDS. 
By constitutional and statutory provisions, the 

Attorney General is made a member of the State 
Board of Equalization, the State Board of Land Com-
sioners, the State Board of Education, the Auditing 
Board and the Military Board. 

The attendance on the meetings of these boards 
is a most serious detriment to the performance of 
the advisory duties devolving upon the office. It is 
enough that he should be required to instruct such 
boards as to their duties when legal questions are 
submitted to him for their direction. He ought not 
to be required to take the time necessary for this most 
important service and devote it to work of board meet-
ings, which is largely of detail and routine but can 
not be performed by assistants. 

The land is by far the most important of the ex-
ecutive departments of the state government, involv-
ing, as it does, the care of an estate of over 3,000,000 
acres, and its proper administration would necessarily 
require the most skilful and intelligent management. 
At the present time its affairs are controlled by the 
State Land Board, composed of the Governor, the Sec-
retary of State, the Attorney General and the State 
Superintendent of Public Instruction, while the de-
tails of the office itself are directly managed by the 
Register, who is an appointee of the Board. The exi-
gencies of politics cause practically a complete change 
in the personnel of this management every two years, 
and the corps of assistants varies accordingly. The 
interests of the public can never be properly subserved 
while this is the case. 

The management of the Land Board affairs 
should be placed in the hands of a Board as nearly 
non-partisan in character as it is possible to arrange 
for, created expressly for the purpose, with salaries 
sufficient to insure obtaining thoroughly competent 
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people, whose whole time should be devoted to the 
work of the Board, and whose term of office should be 
long enough that they might be independent and so 
that they might remain in office long enough to under-
stand thoroughly the interests involved. Every ap-
pointment under the Board so formed should be con-
trolled by some form of civil service. 

It is therefore recommended that the legislature 
of this state place before the people, to be voted upon 
at the next general election, a constitutional amend-
ment providing for the creation of a State Land Board 
of four members, the State Superintendent of Public 
Instruction to be at all times an active member of the 
Board, the other three members to be elected by the 
people, with a term of office of six years, one member 
to be elected every two years. It is deemed necessary 
that the Superintendent of Public Instruction be al-
ways a member of the Board, since that official repre-
sents the school system of the state and should have 
a voice in regard to the manner in which the school 
lands are managed. 

I, therefore, suggest that Your Excellency rec-
ommend to the next general assembly such amend-
ments to the Constitution and statute law, as to pro-
vide for a land board having no other duties than the 
management, protection and disposition of the lands 
of the state, and the collection of revenue from that 
source, in accordance with the foregoing recommenda-
tion, and that the Attorney General be relieved from 
his direct constituency as a member of the State Board 
of Equalization. 

GRAND JURY. 
I also advise that the practical abolition of the 

grand jury under legislation which allows it to be 
called only in rare and special cases, and puts the 
prosecution of all crimes upon the discretion of one 
man, to wit: the district attorney, has brought about 

ATTORNEY GENERAL OF COLORADO. 1 3 

a multiplication of unnecessary suits, added greatly 
to the aggregate total of costs, and has produced a 
distrust by the people in their expectation of justice. 

There are certain classes of crimes which can not 
be thoroughly investigated, except by grand jury. 
There are other classes where the temptation to deal 
spasmodically with rigor, or without prosecution at 
all, should not be left to the discretion of the individ-
ual, and there are innumerable trifling informations 
filed which a grand jury would never allow. The re-
sult of the experiment is such as to endorse our rec-
ommendation that informations be abolished and in-
dictments by grand juries restored, and Ave, therefore, 
advise that it would be proper to invite the attention 
of the next general assembly to this point. 

In addition to the appropriation allowed for as-
sistants, there should be placed at the disposal of the 
Attorney General an incidental fund, to enable him 
to provide promptly for emergency matters, of which 
he should be required to render a strict account. 

In conclusion I desire to thank Your Excellency 
and each of the officers of the State Executive De-
partment for that cordial and friendly co-operation 
which always lightens the official labors of parties 
acting together as units of a body working to a com-
mon end, and to thank my subordinates for able, con-
stant, conscientious and laborious assistance in the 
discharge of the duties of my office. 

Respectfully submitted, 
CHAS. C. POST, 
Attorney General. 

Denver, Colorado, November 15, 1902. 
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OPINIONS 

IN THE MATTER OF SCHOOL DISTRICTS. 

School districts, for high school purposes, organized within 
counties, are complete and distinct organizations within the 
counties, and are bodies corporate and possessing all the powers 
incidental thereto may issue bonds to raise funds for erecting 
school buildings. 

State of Colorado, 
Attorney General's Office. 

Denver, Colorado, January 23, 1901. 

HON. HELEN L. GRENFELL, 
State Superintendent, Denver, Colorado. 

Dear Madam—I am in receipt of your favor in 
which, you ask for the official opinion of this office 
upon the following questions: 

Can school districts, organized under the act of 1899 (Ses-
sion Laws 1899, page 226 et seq.) issue bonds to raise funds for 
erecting a school building? 

I have the honor to submit the following in reply: 
The answer to the question depends upon the 

construction to be placed upon the words "school dis-
trict," as used in the act of 1899. Under the maxim, 
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noscitur a sociis, the meaning of these words is to be 
determined from the relationship they bear to the 
words with which they are associated. 

The general assembly, being admonished by the 
Constitution to provide for the organization of school 
districts, has, by the most liberal enactments, made 
provision by which school districts may be established, 
changed, united or set apart and subsequent enact-
ments have never restricted, but on the contrary have 
tended to enlarge the powers of such school districts, 
not only for convenience, but to meet emergencies 
that may arise from rapid growth in population and 
to provide means by which a constantly increasing 
liberality in education may be placed within the reach 
of all who desire it. Hence school districts may be 
organized in almost any manner that will tend to pro-
mote convenience and advance the cause of education. 

"New districts" are carved out of a portion of 
one or more old districts. 

School Act, Sec. 27; M. A. S., Sec. 3091. 

"Contiguous districts" may be united into one, 
and such new district, properly organized, may act 
as a body corporate as the other districts may do. 

School Act, Secs. 29, 30; M. A. S., Secs. 
3993-4. 

It is clear that districts so organized are com-
plete and distinct organizations, that they are bodies 
corporate, that they may not only hold property and 
be parties to suits and contracts, but that they possess 

all the powers incidental to and necessary to 
carry out the purposes for which they are organized. 

Willard vs. Board of Education, 19 Ill. 
App., p. 48. 

As our own court has said, they are corporations 
in the county and not of the county. 

Cooke vs. School District, 12 Colo., p. 402. 
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The law then provides for the organization of 
"joint districts," which districts, it may be observed, 
are school districts for limited purposes, because the 
mere joining of contiguous districts from two or more 
contiguous counties does not abolish any district 
established nor does it create a new or separate dis-
trict. 

School Act, Sec. 31; M. A. S., Sec. 3995. 

As the law stood before the act of 1899, after 
the first year or part of a year the union high school 
was, as far as practicable, to be rated "as a separate 
district." 

School Act, Sec. 37; M. A. S., Sec. 4001. 

But, on coming to consider the union high school 
as a separate district, the general assembly evidently 
concluded that the union high school was not such 
a "school district" that it could, independently of the 
district out of which it was formed, and a part of 

which it seemed to be, exercise complete corporate 
functions, and it is fairly to be inferred that, in order 
to correct the defect and to raise it to the dignity of 
a district complete in itself, the act of 1899 was 
passed. 

Under the first section of this act, counties of the 
fourth and fifth class may be organized into one school 
district, for high school purposes. It is not, as under 
section 33 of the School Act (M. A. S., 3997), the estab-
lishment of a union high school by contiguous dis-
tricts, which unite for that purpose without losing 
any of their powers or acquiring any additional 
powers, but the act of 1899 creates w i t h i n counties of 
that class, co-extensive with the county limits, an en-
tirely new and independent corporation "for high 
school purposes," thus meeting the demands of an in-
creased population and more effectually providing for 
the establishment and maintenance of a thorough 
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and uniform system of free public schools throughout 
the state. 

In Dakota, under a statute very similar to ours, 
it was provided "that territory outside of the bounda-
ries of any organized city or town, but adjacent 
thereto, might be attached to the city or town for 
school purposes," etc., and that such organization 
should be a body corporate and possess the usual 
powers of a corporation, under the name of the board 
of education of the city or town to which it apper-
tained. 

Comp. Laws of Dakota, 1887, Sec. 1S10. 

In construing this section the Circuit Court of 
Appeals for the Eighth district says: 

"The practice of creating such independent corporations 
within the territorial limits of other municipal corporations, like 
cities and towns, for the purpose of placing the control of schools 
and school property in the hands of persons who are not munic-
ipal officers or concerned in the management of municipal affairs, 
is quite common, and we have no doubt that the act now in 
question was passed for that purpose." 

The above case arose under an act almost identical 
with our own. The district so organized issued its 
school bonds and it was sought to restrain the pay-
ment of the bonds on the ground that the issue of the 
bonds was excessive, in view of the amount of cor-
porate indebtedness, the appellants claiming that the 
indebtedness of the school district and town was 
identical, but the court held that there was no identity 
of the two corporations; that is, of the city of Huron 
and the school district. That the school district, al-
though co-extensive with and attached to the city, was 
distinct; that it was "a body corporate;" that it was a 
"distinct legal entity," having powers and functions 
to be exercised separate and apart from the city, and 
that the bond issue was not excessive, as the school 
district had not exceeded the limit provided for, al-
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although the corporate indebtedness of the city exceeded 
the constitutional limit. 

Bd. of Education vs. National Life Ins. Co., 
94 Fed., page 324. 

To the same effect, and resolving the questions in 
favor of the entity of the school district, is the case of 

Color vs. Dwight School Tp., 3 N. Dakota, 
249. 

Thus it is clear that a corporation may be created 
with limits co-extensive with those of the county, yet 
having entirely separate and distinct functions, exer-
cising them as a body corporate. 

In addition to providing for a school district that 
has its independent organization, it is further pro-
Added in the act of 1899 that the board of education 
of such district, or, as it is termed in the act, the 
high school committee, 

"Shall exercise all the powers and perform all the duties 
that are, at the time of the adoption of the act, accorded to and re-
quired of directors of first and second class districts throughout 
the state." 

And the duties of such board, in its place, are the 
same as the directors of the district school. 

School Trustees vs. People, 87 Ill., page 
303. 

It is not confined to establishing "a union high 
school," but is established for "high school purposes," 
and under that power may provide a system of high 
schools throughout the district so organized. 

Having considered the relation in which the act 
of 1S99 stands to the School Act, it appears evident 
that the general assembly intended to create a new 
and distinct school district, which should exercise all 
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the powers of "school districts" and be classed as a 
school district, and in the exercise of those powers 
common to school districts in the state, I conclude 
that it has the right to issue bonds in accordance with 
the provisions of section 90 of the School Act. 

Respectfully submitted, 
CHARLES C. POST, 

Attorney General. 
By CAESAR A. ROBERTS, 

Assistant. 

INSANE PAUPERS. 

Duty of Auditor of State in auditing claims made by counties 
for reimbursement for the care of insane paupers under the 

state. 

State of Colorado, 
Attorney General's Office, 

Denver, Colorado, February 2, 1901. 
HON. C. W. CROUTER, 

Auditor of State, Denver, Colorado: 
Dear Sir—You have referred to this office the bill 

rendered by the county of Otero for care of insane 
paupers, covering a period that begins with March 
14, 1891, and ends with December 3, 1900, with a re-
quest for directions as to the proper proof necessary 
in auditing such claim. 

I have the honor to reply as follows: 
Your duty in auditing such accounts, as defined 

by the laws of Colorado, is found in section 2965 of 
Mills' Annotated Statutes, which, after providing that 
any county expending any sum of money in the neces-
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necessary support of lunatic paupers "such county shall be 
reimbursed from the fund for the support of the in-
sane." 

The county commissioners of such county shall 
present an account of all such expenditures— 

1. Expressing the items of such expenditure, 
2. The name of the pauper for whose support 

the same was made, 
3. The time of such expenditure, 

and with such account they shall also present to the 
Auditor— 

1. The account of the person to whom such 
money was paid, 

2. The affidavit of such person that such account 
is true and just, that the services charged for were 
actually and necessarily rendered in the support and 
keeping of such person, and that he hath received 
from such county pay therefor, 

3. An exemplification of the record of the pro-
ceedings in the County Court of such county, whereby 
such pauper was adjudged to be a lunatic, 

1. A certificate from the county judge that such 
lunatic hath not since been adjudged sane, as provided 
by l a w , 

5. Affidavit of two or more such county commis-
sioners that such lunatic hath no estate and no rela-
tion within the state, so far as known or believed by 
them, or none of sufficient ability to maintain him 
or her. 

After such proof "if nothing appear to show that 
such claim is fraudulent or fictitious," the claim shall 
be allowed, draw your warrant for the same, which 
is payable out of the insane fund. 

The names of the paupers provided for in such 
account rendered are as follows: 
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Paul Ramsey, 
Charles Roughan, 
Luella Bruner, 
Arthur Larimore, 
Mary Flynn, 
Mrs. Battey, 
Amanda Williams, 
T. B. Reid, 

McAvery, 
Ella B. Walters, 
D. E. Anders, 
Catherine Forrest, 
Rose E. Anders, 
Kate Hill. 

I set out these names (which occur many times 
throughout the account) for your convenience in 
searching the records of your office, 

1. To find if there is any copy of the proceed-
ings in the County Court of such county adjudging 
the pauper insane; 

2. To find if there is any certificate of the 
county judge that such pauper hath not since been 
adjudged insane; 

3. To find if there is any affidavit of the com-
missioners as to the poverty of the pauper, etc. 

If in any or all of the above cases you find such 
papers, you need not require them to be furnished a 
second time; but, if in any case they are lacking, they 
must be furnished. 

The account as rendered sets out the item, the 
name and the time, and in that respect is complete. 
However, in each case there must be furnished the 
account of the person to whom the money was paid 
and the affidavit of such person stating the facts re-
quired by statute. 

The account should be returned to the county 
commissioners of Otero county to attach such proofs, 
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together with a statement of what the records of your 
office show as to the certificates required from the 
County Court and the judge thereof, as well as the 
affidavits of the commissioners. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
CAESAR A. ROBERTS, 

Assistant. 

TOWNS AND CITIES. 

Within six months after the completion of any state or 
federal census it is the duty of the Governor of the state to 
ascertain what cities of the second class become first class, 
and what towns become cities, and issue his proclamation accord-
ingly, and it is incumbent on such cities and towns to organize 
under the new classification at the next municipal election therein. 

Attorney General's Office. 
Denver, Colorado, February 15, 1901. 

HON. JAMES B. ORMAN, 
Governor of the State of Colorado, 

Denver, Colorado. 
Dear Sir—Your Excellency has asked the opinion 

of this office as to the duties of the Executive depart-
ment, under the law of 1S97, pages 273 and 274, relat-
ing to the classification of towns and cities, and as to 
the time when such classification shall be changed in 
proper cases. 

I have the honor to reply as follows: 
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It is mandatory upon the Governor, Auditor and 
Secretary of State, or any two of them, within six 
months after the returns of any state or United States 
census have been filed in the office of the Secretary of 
State, to ascertain what cities of the second class are 
entitled to become cities of the first class, and what 
incorporated towns are entitled to become cities of 
the second class. 

The same duty exists upon the filing of the re-
turns of any local census, within thirty days there-
after. 

This office is advised by the Secretary of State 
that the returns of the United States census of 1900 
were duly filed in his office on February 7, 1901. 

This office deems it expedient, therefore, that you 
should cause a statement to be prepared by the Secre-
tary of State, showing what towns and cities are en-
titled to a change of class. This statement you 
should cause to be published in some newspaper pub-
lished at the state capital, and also cause the same 
statement to be published in some newspaper (if any) 
printed in each of the cities and towns entitled to 
advancement, and cause a copy of such advertisement 
to be transmitted by the Secretary of State to the 
mayor of each city or town entitled to advancement, 
and also transmit a copy to the Thirteenth General 
Assembly. 

Your Excellency will note that nearly all of the 
cities and incorporated towns of Colorado hold their 
municipal elections in April of each year, and by taking 

the action herein suggested the cities and towns 
entitled to a change of class can bring themselves into 
the new class, and organize according to the new 
grade, at the next municipal election. 

It is incumbent on every such city or incorporated 
town to change its class in accordance with the terms 
of the act, and it clearly appears to be the intent of 
the law that this change shall be made as soon as 
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practicable after the status of such city or incorpor-
ated town has been ascertained from the census. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
By CAESAR A. ROBERTS, 

Assistant. 

NOTARIES PUBLIC. 

A notary public is required to make oath to the fact that 
he is a qualified elector of the state in order to inform the Gov-
ernor that such facts exist in the case of his application for a 
notary's commission. 

Attorney General's Office. 
Denver, Colorado, February 25, 1901. 

HON. JAMES B. ORMAN, 
Governor of the State of Colorado, 

Dear Sir—In reply to your question as to 
whether or not an applicant for a notary's commis-
sion must swear to the fact that he is a qualified 
elector of the state, and has resided in his county for 
ninety days preceding the date of his application, I 
have the honor to state. 

Section six of article VII of the Constitution 
says: 

"No person except a qualified elector shall be elected or 
appointed to any civil or military office in the state." 

The Supreme Court of Colorado, in construing 
this section, at page 629 of the 9th Colorado Re-
ports, says: 
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"An office held under a state government necessarily in-
cludes the same characteristics and all of them are comprised 
in the office of notary public, as will appear by reference to the 
several statutory provisions in relation thereto." 

These characteristics embrace the "ideas of ten-
ure, duration, emolument and duties." 

The court further says that a notary public, 
while holding his office by the appointment of the 
Governor, can exercise the functions thereof only in 
the county for which he is appointed. In this sense 
he is a county officer. 

Therefore, since it is required that, in order to bo 
a qualified elector, a person must have lived in his 
county at least ninety days, it is necessary to swear to 
that fact in order to inform the Governor of its exist-
ence in the case of an applicant for a notary's com-
mission. 

Very respectfully, 
CHAS. C. POST, 

Attorney General. 
GEORGE M. POST, 

Assistant. 
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FOREIGN TROOPS PASSING THROUGH 
STATE. 

The Governor of the state has authority to permit the 
passage of foreign troops through this state for any purpose re-
quested by the federal government. 

Attorney General's Office. 
Denver, Colorado, March 2, 1901. 

HON. JAMES B. ORMAN, 
Governor of the State of Colorado, 

Dear Sir—The federal government having pre-
ferred a request of you to permit certain troops, from 
the Republic of Mexico, to pass through the state of 
Colorado, you have asked this office for its opinion as 
to your rights in the premises. 

I have the honor to reply: 
Under our Constitution the supreme Executive 

power of the state is vested in Your Excellency, and 
you have also the exclusive power to control the mili-
tary and military operations within the state, and 
there is no question of Your Excellency's authority 
to permit the passage of foreign troops through this 
state. 

I have farther to suggest that you issue an execu-
tive order, authorizing the passage of such troops 
through the state, together with all their attendant 
and military belongings, and in every way assist our 
sister republic in dispatching its troops through the 
state for the purposes requested by the federal gov-
ernment. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
By CAESAR A. ROBERTS, 

Assistant. 
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CORPORATIONS. TRAMP CAR COMPANIES. 

Duty of State Board of Equalization in the assessment of 
cars of car companies doing business in Colorado, to make such 
assessment upon the number of cars habitually employed in 
the state by such company under the statute. 

Attorney General's Office, 
Denver, Colorado, March 6, 1901. 

WILLIAM H. GRIFFITH, ESQ., 
Secretary State Board of Equalization, 

Dear Sir—I have yours of 2d, accompanied by 
protest of counsel for company under date of Febru-
ary 23d, regarding the assessment of the cars of the 
Southern Iron Car Line. 

This office sees no reason to modify its opinion 
of February 15th concerning the same question. 

Under chapter 70, laws 1S97, the average num-
ber of cars is determined on a mileage basis. The 
mileage may accrue by one car continuously traveling 
in the state or by any greater number traveling at 
interrupted periods. From this aggregate is ascer-
tained the number of cars required, and that number 
is assessed to the company owning or operating the 
same. 

It is material to the taxing authorities of this 
state as to whether the cars of the Southern Iron Car 
Company has paid taxes in the domicile of the owners. 
If they have, to tax them again, is double taxation. 
If they have not, then this state has a right to tax 
them upon the same equable basis that is used in tax-
ing cars of like companies. 

The same plea "that there is no average number 
of cars habitually employed in the state" is presented 
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to every jurisdiction. It is not denied that these cars 
run hundreds of thousands of miles throughout the 
United States. Yet the company endeavors to escape 
taxation in each state because of the transitory nature 
of the service in such state. The owners or lessees of 
these cars do not hesitate to demand their three-
fourths of one cent per mile rental, even though the 
mileage of any one company is uncertain. They 
determine on a basis satisfactory to themselves and collect 

upon that. In order to meet this transitory con-
dition of property, the legislature has provided a just 
method of determining the liability of such cars. 

It has been well said by the Supreme Court of the 
United States 

"No fine spun theories about situs should interfere to 
enable these large corporations, whose business is carried on 

through many states, to escape from bearing in each state such 
burden of taxation as a fair distribution of the actual value of 
their property among those states requires." 

American, etc., Co. vs. Hall, 174 U. S., 70 
(80). 

The ground of contention is that the above case 
is not applicable, because in the Hall case it was stipu-
lated that the company had forty cars habitually in 
the state. This contention is settled in the case of 
Union, etc., Co. vs. Lynch, where the court remarks 
upon the fact that there is no averment as to the num-
ber of cars used, but that plaintiff was doing business 
for the year which the tax was levied, running its cars 
into and through the state and the presumption is 
that the action of the taxing officers was correct and 
regular. And to the question that such cars could not 
be taxed at all, that question had been considered in 
the Hall case, and overruled. 

Union Refrigerator Transit Co. vs. Lynch, 
177 U. S., 149. 
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The taxing officers have found that an average 
number of the cars of the Southern Iron Car Company 
were used and employed in this state for the year in 
which these taxes are levied. If the finding of the fact 
is incorrect, an appeal to your board, at the proper 
time, would correct the error. 

There is no offer to show any injustice on the part 
of the state. It is the specious plea of evasion. These 
cars exact tribute from every person in the state and 
they demand and receive the protection of the laws in 
every state through which they pass. They refuse to 
give the data upon which to base their fair share of 
the burdens of such protection, but if the taxing 
authorities, by reason of the impossibility of obtain-
ing knowledge from the only parties who can cor-
rectly give it, err, then the matter is tied up with liti-
gation, and all sorts of technicality invoked to pre-
vent such authorities obtaining an exact knowledge 
of the facts. 

Until such corporations are as ready to comply 
with their obligations as they are to. exact what they 
regard as their special privileges, states are compelled 
to force compliance with their laws. 

The taxes in question are properly assessed 
against the property of the company, and if payment 
is not made, it should be enforced in accordance with 
the provisions of the statute, but, of course, extending 
to the counsel for the company such convenience of 
both time and place as may enable them to present 
any defense they may wish to make. 

Yours very truly, 
CHAS. C. POST, 

Attorney General. 
By CAESAR A. ROBERTS, 

Assistant. 
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PUBLIC HEALTH. 

Appropriations made to the State Board of Health in emer-
gency matters are appropriations of the first class under the law 
classifying appropriations, but this is limited to the expenses 
incurred in suppressing such epidemic and can not be drawn 
upon to pay the salaries and routine expenses of the Board of 
Health. 

Attorney General's Office, 
Denver, Colorado, March 7, 1901. 

HON. CHARLES TV. CROUTER, 
Auditor of State of Colorado, 

Dear Sir—You have referred to this office an act 
of the present session of the legislature, which recites 
as follows: 

"In view of the present epidemic of contagious diseases 
there is hereby appropriated out of any money in the state treas-
ury not otherwise appropriated, for the use of the State Board of 
Health in the suppression of said epidemic, the sum of four thou-
sand dollars ($4,000.00) the same to be drawn by vouchers 
certified by the president and secretary of said board." 

There are two questions you have referred to us 
for our opinion: 

First: Under what class of appropriations does this ap-
propriation come? 

Second: Can the ordinary routine expenses of the State 
Board of Health be paid out of said appropriation? 

I have the honor to reply thereto as follows: 
First—The bill recites in effect that there is an 

epidemic of contagious diseases in this state, and 
therefor appropriated, for the suppression of same, the 
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sum of four thousand dollars, and authorizes the secre-
tary of the State Board of Health to draw vouchers on 
the same. The State Board of Health in this contin-
gency is simply one of the component parts of the ex-
ecutive department of the state, and its duties under 
this act are an ordinary exercise of executive powers 
on an extraordinary occasion. The act of 1897 classi-
fying appropriations puts in the first class the ordi-
nary expenses of the executive department of the state. 

Among the ordinary expenses of the executive 
department of the state are included the powers to pro-
tect the public health; it is one of the necessary and 
inseparable powers of the executive department, and 
therefore an appropriation made for that purpose, es-
pecially in case of an emergency of the present kind, 
is an appropriation of the first class, within the pro-
visions of the act of 1897 classifying appropriations. 

Second—The general assembly, deeming it the 
part of prudence to provide against an epidemic, has 
appropriated a sum of money for that purpose, and 
the expenses incurred in the suppression of said epi-
demic are properly payable out of such appropriation. 

The act under consideration appropriating, as it 
does, money for the suppression of the epidemic, in 
my opinion, excludes from its operation the payment 
of salaries and the routine expenses of the State Board 
of Health; therefore, I must advise you that as Aud-
itor you can not issue warrants against such appro-
priation for the salaries of officers or for any of the 
expenses of the board incurred in its usual routine 
duties, but that the appropriation must be used ex-
clusively for the purposes in the act named. 

As a further reason for this opinion I will state 
that there is a bill, being House Bill No. 9 of the pres-
ent session, which provides for the payment of such 
usual routine expenses. It is, therefore, the evident 
intention of the legislature to provide in the act as 
passed only for the expenses of the suppression of the 
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epidemic, excluding therefrom the ordinary routine 
expenses of the State Board of Health. 

Respectfully submitted, 
CHAS. O. POST, 

Attorney General. 
By GEO. M. POST, 

Assistant. 

SECRETARY OF STATE. CERTIFYING 
DOCUMENTS. 

Where words have been stricken out of a document before 
filing, such words should not appear in the certified copies 
thereof. Neither should the words so stricken out be recorded. 
The Secretary is required only to make copies of the documents 
filed and not fac-similes thereof. 

Attorney General's Office, 
Denver, Colorado, March 15, 1901. 

HON. DAVID A. MILLS, 
Secretary of State, 

Dear Sir—In reply to your letter of inquiry, 
asking if it is lawful, in making certified copies of 
papers and documents filed in your office, to omit 
words that have been stricken out of the original 
papers for the purpose of correcting errors before fil-
ing, I reply: 

Words so stricken out are the same as though 
they never were inserted in the original papers, and 
should, of course, not be inserted in official copies. 
Neither should words so stricken out be recorded. 

Very respectfully, 
CHAS. C. POST, 

Attorney General. 
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INDETERMINATE SENTENCE ACT. 

Under the act the Governor of the state has the right to 
commute an indeterminate sentence; can grant paroles to per-
sons convicted of murder in the first degree, either before or after 
he has served his minimum term, as the act can in no way 
interfere with the constitutional power invested in the Governor 
of the state by the Constitution in the matter of granting pardons. 

Attorney General's Office, 
Denver, Colorado, March 18, 1901. 

HON. JAMES B. ORMAN, 
Governor of the State of Colorado, 

Dear Sir—I have received the letter of Your Ex-
cellency under date of March 4, 1901, relative to what 
is known as the "Indeterminate Sentence Law" (Ses-
sion Laws, 1899, pages 233 and 234), and, answer-
ing the questions therein, I have the honor to reply 
as follows: 

I have given the matter the most careful con-
sideration, and have examined into similar laws 
passed by other states, together with the considera-
tions of their courts upon the same and the opinions 
of the attorneys general rendered upon questions simi-
lar to those asked by Your Excellency. 

By section 7 of article IV of the State Consti-
tution it is provided: 

"The Governor shall have power to grant reprieves, com-
mutations and pardons after conviction, for all offenses except 
treason, and except in case of impeachment, subject to such 
regulations as may be prescribed by law relative to the manner 
of applying for pardons, but he shall in every case where he 
may exercise this power, send to the general assembly, at its first 
session thereafter, a transcript of the petition, all proceedings, 
and the reasons for his action." 
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This section places the entire pardoning power 
with the Governor, and, being grounded upon the 
constitutional provision cited, can not be taken away 
or qualified by the legislature further than to provide 
the manner in which such application shall be made. 
The power conferred is practically unrestricted, and 
is no way changed or lessened by the passage of the 
Indeterminate Sentence Act above mentioned. 

Rice vs. Chamberlain, 104 Mich., page 436. 
In re Opinion Attorney General Engley, 

Biennial Report, 1893-4, page 246. 

Section 1506, Mills' Annotated Statutes, pro-
vides: 

'That all applications for commutation of sentence or par-
don for crimes committed, and after conviction, shall be accom-
panied by a certificate of the Warden of the Penitentiary of the 
state of Colorado, showing the conduct of such applicant during 
his confinement in the Penitentiary of said state of Colorado, 
together with such evidences of former good character as such 
applicant may be able to produce. Good character previous to 
conviction and good conduct during confinement in the Peniten-
tiary of the state of Colorado, shall be given such weight as to 
the Governor may seem just and proper, in view of the circum-
stances of each particular case, a due regard being had to the 
reformation of the accused." 

All that the general assembly has attempted to 
do in prescribing the manner in applying for a par-
don, is to state that the application for commutation 
of sentence, or pardon, shall be accompanied by the 
certificate of the Warden of the Penitentiary show-
ing the conduct of the applicant, together with evi-
dence of good character. It further states that good 
character previous to conviction and good conduct 
during confinement shall be given such weight as the 
Governor deems just. 

Under the act of 1893, Session Laws of 1893, 
page 357, it is said: 
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"The duty of the Board of Pardons is to investigate all 
such applications and to lay the facts before the Governor with 
its recommendations." 

However, these matters are entirely advisable, 
and make no change in the power of the Governor to 
commute sentence and the power of the Governor to 
grant reprieves and commutations and pardons as he 
may be advised in his own discretion is for the best 
welfare of the applicant and of the state. 

The power of the Governor in this respect is ex-
clusive and beyond restriction, and Your Excellency 
may attach to every commutation or pardon any con-
dition that Your Excellency may deem proper. 

People vs. Burns, 28 N. Y. Sup., page 300. 
In re Whalen, 19 N. Y. Sup., page 915. 

The first question asked by Your Excellency is: 
"1. Has the Governor the right to commute an indeter-

minate sentence either to an indeterminate sentence in which the 
maximum and minimum are less than those fixed by the trial 
court, or to a definite term of years?" 

The Governor has power to commute an indeter-
minate sentence to a definite term of years, but in 
my opinion he has no right to commute an indeter-
minate sentence, which has been fixed by the court, 
to an indeterminate sentence fixed by him. This 
would be substituting the sentence of the Governor 
for the sentence of the court. 

"2. Is one convicted of murder in the first degree, whether 
such conviction was prior or subsequent to the enactment of 
this law, eligible to parole at any time, if the sentence for life 
has been commuted by the Governor?" 

I am of the opinion that Your Excellency has 
the power to parole a person convicted of murder 
in the first degree, either before or after commutation 
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of sentence, and without regard to whether such con-
viction was prior or subsequent to the law of 1899. 

"3. Is one convicted of murder in the second degree and 
sentenced to life imprisonment, whether prior or subsequent to 
the enactment of this law, eligible to parole at any time, in 
case the Governor should commute such sentence?" 

I am of the opinion that one convicted of mur-
der in the second degree and sentenced to life impris-
onment is eligible to parole at any time. 

"4. Is one convicted of murder in the second degree and 
sentenced to a term of years, eligible to parole at any time before 
the expiration of the minimum term fixed by the statute, in case 
the Governor should commute the sentence of such person to a 
term of years less than the minimum fixed by the statute?" 

I am of the opinion that a person convicted of 
murder either in the first or second degree and sen-
tenced to a term of years is eligible to parole either 
before or after he has served the minimum term of 
his sentence, and that it is immaterial, so far as the 
parole is concerned, whether he has served the mini-
mum term or not. 

"5. Assuming that the Governor has the power to com-
mute an indeterminate sentence to a lesser indeterminate sen-
tence, is one whose sentence has thus been thus commuted eligible 
to parole when the minimum of such commuted indeterminate 
sentence has been served?" 

I am of the opinion that the Governor has the 
power to parole a prisoner either before or after com-
mutation of his sentence, and either before or after 
he has served the minimum of the indeterminate sen-
tence fixed by the court that tried the case. 

Going generally to the support of these views, 
and of the absolute control of the pardoning power 
by the Governor and the terms and conditions under 
which it will be exercised, you are respectfully re-
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referred to the opinion of Attorney General Adkin, at-
torney general of Illinois, report of 1897-8, pages 365-
369. 

Woodward vs. Murdoch, 124 Ind., 439. 
State vs. State Board of Corrections, 52 

Pac., 1091. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
By CAESAR A. ROBERTS, 

Assistant. 

CORPORATION. NAME. TERM OF EXISTENCE 

The statutory requirements providing that the name of a 
corporation must end with "corporation," "company," "asso-
ciation" or "society," must be complied with, and the addition of 
descriptive words thereto will prevent the filing of such cor-
porate name. It is not necessary that the term of existence 
should be set forth in such articles in express words, as the limi-
tation will be supplied by law and treated as embodied in the 
articles. 

Attorney General's Office. 
Denver, Colorado, March 20, 1901. 

HON. D. A. MILLS, 
Secretary of State, 

Dear Sir—Replying to your note of inquiry of 
yesterday relative to the articles of incorporation of 
the Julesburg Building and Loan Association, of 
Julesburg, Colorado, I will say: 
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1. As to whether the name of the above associa-
tion complies with the statutory requirement, it is 
my opinion that it does not. The statute defines what 
a corporate name shall be and uses the following lan-
guage: 

* * The corporate name of every corporation organ-
ized (except banks and corporations not for pecuniary profit), 
shall commence with the word "the" and end with the word 
"corporation," "company," "association" or "society," and shall 
indicate by its corporate name the business to be carried on by 
said corporation." 

Sec. 472, 1 M. A. S. 

The law on building and loan associations, chap-
ter 33, Laws of '97, section 2, provides that the 
words "building and loan association", "building asso-
ciation", or "loan and building association" shall 
form part of the corporate name of every such corpor-
ation. This in nowise contravenes the above quoted 
section, therefore the name "Julesburg Building and 
Loan Association of Julesburg, Colorado," the words 
of Julesburg, Colorado, are surplusage. 

2. Regarding your second question in which you 
inquire whether or not the articles of incorporation 
of said association should definitely fix the term of its 
existence, I have to say: 

The statute provides (Sec. 473, 1 M. A. S.) that 
articles of incorporation shall state the term of the 
existence of corporations, not to exceed twenty years. 
Article four of the constitution of the Julesburg, etc., 
association states: 

"The term of existence of this association shall be until all 
the shares shall have been redeemed or bought back by the mem-
bers of the association; Provided, however, That no series of 
stock shall exceed seven years." 

It is immaterial whether the limitation as to time 
be contained in the general law only, or in the articles 
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of incorporation only, or in both. If the statute fixes 
the maximum time, the omission to limit it by articles 
of incorporation to conform with the statutes, while a 
defect, is not a fatal defect in the instrument, nor 
such as to impair the building association's corporate 
existence. The limitation wi l l be supplied from the 
general law and treated as embodied in the articles of 
incorporation to conform with it. Any grant of cor-
porate existence under the general law, of a period in 
excess of its provisions will be simply void. 

Endlich on Building Associations, Sec. 
497. 

Miller's Estate, 2 Pearsons (Pa.), 248. 

In view of this principle I do not consider the 
omission of a definite limitation of the term of exist-
ence in article four, supra, as a reason why the consti-
tution of the association should not be filed. 

Respectfully, 
CHAS. C. POST, 

Attorney General. 
By GEO. M. POST, 

Assistant. 
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IN THE MATTER OF RELIEF BILL FOR GEN-
ERAL THOMAS J. TARSNEY. 

The passage of private relief bills is obnoxious to sections 
5 and 34, of article X X V I I I , of the State Constitution. Former 
opinions concurred in. 

Attorney General's Office. 
Denver, Colorado, March 28, 1901. 

HON. E. M. AMMONS, 
Chairman of the State Finance Committee of the 

Thirteenth General Assembly of the State of 
Colorado: 

Dear Sir—I have the honor to acknowledge re-
ceipt of your communication of this date, transmitting 
copy of House Bill No. 247, entitled, "A Bill for 
an Act for the Relief of Thomas J. Tarsney." Your 
letter states: 

"The senate finance committee has directed me to request 
an opinion from your office upon the legality of the appropriation 
proposed by House Bill No. 247, a copy of which is hereto attached. 

" W e do not expect you at this date to give us an elaborate 
opinion," etc. 

In reply will state that it is quite impossible to 
enter into an elaborate consideration of the subject 
presented and in view of the fact that the same sub-
ject has been very fully presented by Attorney Gen-
eral Maupin, Opinions of Attorney General, 1891-
1892, page 20; also by Attorney General Carr, Opin-
ions of Attorney General, 1897-1898, page 185; also 
by Attorney General Campbell, per Calvin E. Reed, 
February 13, 1899, Opinions of Attorney General, 
1899-1900, page 54; also Attorney General Campbell, 
per D. B. Carey, March, 1899, Opinions of Attorney 
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General, 1899-1900, page 96, and the cases therein 
cited, a lengthy opinion would be of very small value, 
especially where there is such uniformity in the views 
of so many opinions expressed upon the subject, viz., 
that relief bills are obnoxious to: 

Section 28 of article V of our State Constitution, 
which reads: 

"No bill shall be passed giving an extra compensation to any 
public officer, servant or employe, agent or contractor, after serv-
ice has been rendered or contract made, nor providing for the 
payment of any claim made against the state without previous 
authority of law." 

Also, section thirty-four, same article: 
"No appropriations shall be made for charitable, industrial, 

educational or benevolent purposes, to any person, corporation, 
or community not under the absolute control of the state, nor 
to any denominational or sectarian institution or association." 

It is provided in the bill under consideration, that 
the proposed appropriation of $5,000 is for the relief 
of Thomas J. Tarsney on account of injuries received 
in the service of the state of Colorado, while he was 
Adjutant General of the state of Colorado, in com-
mand of the military forces called into service at the 
time of the Cripple Creek strike; the only previous 
authority of law for such appropriation is found in 
section 3132, Mills' Annotated Statutes, which pro-
vides for the granting of pension, and manner of pro-
cedure to obtain the same—indeed, there was no pre-
vious authority of law existing at the time the alleged 
injuries are said to have been received. 

After as careful examination of the question in-
volved, within the limited time at my command, I am 
clearly of the opinion that the appropriation men-
tioned in said bill would be in conflict with both of 
the constitutional provisions above quoted. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
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GENERAL ASSEMBLY. PASSAGE OF BILLS. 

Where a bill proposing an amendment to the Constitution 
has been passed by the senate with the necessary two-thirds ma-
jority, and on submission to the house has been there amended, 
it is necessary that the bill, as amended, on its return to the sen-
ate, be again passed by the senate by a two-thirds majority of all 
the senators elect. 

Attorney General's Office, 
Denver, Colorado, March 28, 1901. 

HON. D. C. COATES, 
Lieutenant Governor and 

President of the Senate, 
Dear Sir—You have asked the opinion of this 

office on the following question: 
" Is it necessary that two-thirds of the senators elect shall 

concur in adopting a house amendment to a senate bill, under the 
following circumstances, viz.: A bill proposing an amendment to 
the Constitution has been passed by the senate, with the neces-
sary two-thirds majority; the bill was then sent to the house, 
where it was amended, and as amended, passed therein with the 
necessary two-thirds majority; the bill was then returned to the 
senate?" 

In my opinion it is necessary, for the reason that 
by virtue of such an amendment the bill has become 
changed, and, as a matter of fact, has never been 
passed on third reading in the senate in the form it 
was returned from the house. 

In Nebraska, in the case of Senate File 31, 41 N. 
W. Rep., page 981, the court decided on a question 
exactly similar to the one in hand, and there held that 
it required the same majority to concur in an amend-
ment of a senate bill proposing a constitutional 
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amendment as is required to pass a bill on the third 
reading. 

The Constitution of Nebraska, respecting consti-
tutional amendments, is nearly the same as our Con-
stitution, and therefore I deem this decision deter-
minative of the question you have asked. 

Respectfully, 
CHAS. C. POST, 

Attorney General. 

STATE BOARD OF LUNACY COMMISSIONERS. 

The member of said board to be appointed by the present 
administration will take office July 18, 1902, to hold office until 
July 18, 1903, unless sooner removed for cause. 

Attorney General's Office, 
Denver, Colorado, April 5, 1901. 

HON. JAMES B. ORMAN, 
Governor of the State of Colorado, 

Dear Sir—Replying to your letter of inquiry of 
this date, concerning the time at which the appointees 
to the State Board of Lunacy Commissioners shall 
assume the duties of their office, I have the honor to 
state: 

Section 1 of chapter 117, of the Session Laws of 
1899, provides as follows: 

"Immediately upon the passage of this act, the Governor 
shall appoint three commissioners, one for two years, one for 
four years, one for six years; thereafter each appointment shall 
be for the full term of six years, except it he to fill a vacancy, 
and then it shall be for the unexpired term for which such com-
missioner is appointed." 
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Said act was approved by His Excellency, Charles 
S. Thomas, April 18, 1899, and by constitutional pro-
vision could not become a law until ninety days there-
after, which would be July 18, 1899. The Governor, 
by Executive order, appointed three commissioners 
under this act on July 7, 1899. These commis-
sioners could not take office until July 1st of that 
year, for the reason that the act was unoperative until 
that day. 

They therefore were entitled to hold office for two, 
four and six years, respectively, from that date. Ac-
cordingly I advise Your Excellency that the commis-
sioner whom you are to appoint will take office on 
July 18th of the present year, to hold office until July 
18, 1903, unless sooner removed by you for cause. 

Respectfully, 
CHAS. C. POST, 

Attorney General. 

SOLDIERS' AND SAILORS' HOME; APPOINT-
MENT OF COMMISSIONERS. 

Any honorably discharged soldier, sailor or marine, who is 
a citizen of Colorado, is eligible to appointment as such commis-
sioner, whether he served in the Union or Confederate armies. 

Attorney General's Office. 
Denver, Colorado, April 13, 1901. 

HON. JAMES B. ORMAN, 
Governor of the State of Colorado, 

Denver, Colorado. 
Dear Sir—In reply to your question as to whether 

or not Your Excellency has the power to appoint to 
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the office of Commissioner of the Soldiers' and Sailors' 
Home, an ex-Confederate soldier, I have the honor 
to state: 

The statute (Vol. 3, M. A. S., Session Laws of 
1895, page 104, Sec. 1) provides: 

"The government of the Soldiers' and Sailors' Home shall 
be vested in a commission of three persons, citizens of the state, 
to be appointed by the Governor, with the consent of the senate 
* * * at least two members of said commisison shall be hon-
orably discharged soldiers or marines." 

This statute repeals all prior acts and parts of 
acts in conflict therewith, and the Session Laws of 
1899, pages 346, 347, provide: 

"The members of said commission shall be honorably dis-
charged soldiers, sailors or marines." 

Therefore it is apparent that as the law stands 
at the present time all members of the commission 
shall be "honorably discharged soldiers, sailors or 
marines," as well as citizens of the state of Colorado. 

Is a citizen of Colorado and an honorably dis-
charged Confederate soldier eligible to appointment 
as a member of the commission? 

Every sane person not a prisoner, over the age of 
twenty-one years, who shall be a citizen of the United 
States, or shall have declared his intention to become 
such citizen not less than four months before the 
election at which he offers to vote, and who shall have 
resided in the state six months, the county ninety days 
and the precinct or ward ten days, immediately pre-
ceding the election at which he offers to vote, is a qual-
ified elector. 

Sections 1 and 10 of article VII of the Constitu-
tion of Colorado, as supplemented by sections 1571 
and 1572, Mills' Annotated Statutes. 

Qualified electors are eligible to election or ap-
pointment to fill all the offices of the state. 
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Section 6 of article VII of the Constitution of 
Colorado. 

"Every qualified elector shall be eligible to hold any office 
of this state for which he is an elector, except as otherwise pro-
vided by the Constitution." 

Section 1574, M. A. S. 

There is no constitutional inhibition against the 
suggested appointment. 

In reviewing our legislation from our earliest 
existence as a territory down to the present time, I 
have failed to find any law enacted by our legislature 
that attempted to discriminate between the civil 
rights of Union soldiers, and Confederate soldiers, 
with the exception of an act of the legislature of 1864, 
entitled an "Act to exclude traitors and alien enemies 
from courts of justice in this territory in civil cases," 
(Session Laws of 1864, page 157), which act required 
the party litigant to subscribe to an oath of allegiance 
therein provided before claiming the protection of the 
courts in civil matters; which act was amended by the 
legislature of 1868 and was repealed in toto by the 
legislature of 1870. 

And looking to the language of the act itself, we 
find that section 4 provides: 

"The Soldiers' and Sailors' Home shall be maintained for 
the cure and treatment of honorably discharged soldiers, sailors 
and marines who served in the Union armies between the 12th 
day of April, 1861, and the 9th day of April, 1865, or those who 
served in the regular or volunteer army or navy in the war with 
Spain, who have been bona fide residents," etc. 

Thus specifically limiting the privilege of being 
an inmate of the home to Union soldiers of those two 
wars, and prohibiting all others from becoming such 
inmates. And section 1 provides, in part: 

"The members of said commission shall be honorably dis-
charged soldiers, sailors or marines." 
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The legislature has not limited the eligibility of 
the members of the commission to having been honor-
ably discharged soldiers, sailors and marines who 
have served in the Union army of those two wars, but 
on the contrary, has made eligible any person who is 
a citizen of the state of Colorado and an honorably 
discharged soldier, sailor or marine. Nor can I think 
it was the intention of the legislature to so limit the 
qualifications of a member of the commission. The 
omission of any restrictions of this character could 
not have been an oversight, for in the same act as 
regards inmates, the legislature did attach just such 
limitations, so I conclude that the legislature in-
tended to enact into law just what it did enact, and 
any citizen of Colorado otherwise qualified to hold 
office who is an honorably discharged soldier, sailor 
or marine is eligible to appointment as a member of 
the commission for the control of the Soldiers' and 
Sailors' Home. Respectfully, 

CHAS. C. POST, 
Attorney General. 
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CORPORATIONS. CERTIFICATE OP 
PAYMENT OF FEES. 

Corporations are not required, by law, to file their certifi-
cates of paid up stock nor the impressions of their corporate 

seal, with the Secretary of State before receiving their certifi-
cates showing payment of all taxes and fees required to be paid. 

Attorney General's Office. 
Denver, Colorado, April 18, 1901. 

HON. D. A. MILLS, 
Secretary of State, 

Denver, Colorado. 
Dear Sir—In reply to your letter of late date, in 

which you ask the following question: 
"Has the Secretary of State authority, under section 

10 of House Bill No. 4, of the Thirteenth General Assembly, to 
issue to corporations, certificates setting forth that full payment 
has been made by such corporations of all fees and taxes pre-
scribed by law to be paid to the Secretary of State, before the 
filing by such corporations of certificates of paid up stock, and 
impression of corporate seal?" 

I have the honor to say: 
In my opinion, it is not necessary for the certifi-

cate of paid-up stock to be filed in your office be-
fore you can issue said certificate setting forth that 
a corporation has paid all the fees and taxes pre-
scribed to be paid by it to the Secretary of State. 
Such a construction of the law is reasonable and cor-
rect, in my opinion, for the reason that the opposite 
construction, and the enforcement of it, would drive 
a great many corporations in the state out of busi-
ness. Section 480, M. A. S., provides that the direc-
tors or trustees of a corporation shall determine the 
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time in which all installments of subscriptions of cap-
ital stock shall be paid. Section 437, M. A. S., pro-
vides that when the last installment of subscriptions 
of stock shall have been paid, the president and a ma-
jority of the directors or trustees of a corporation 
shall file with the Secretary of State a certificate stat-
ing the amount of the capital stock of the corpora-
tion, and the fact that all of the same has been paid in. 

The time so fixed as provided in section 480, supra, 
is frequently long, and during such time the corpora-
tion is permitted to do business. Therefore, I see 
no reason why your office should demand that such 
certificate of paid-up stock shall be filed before you 
issue the certificate provided in section 10 of House 
Bill No. 10 above mentioned. 

As to filing the impression of the corporate seal, 
it is my opinion that your office should not require 
that such impression be filed therein before issuing 
the certificate required in section 10, supra, for the 
reason that it is not mandatory upon corporations to 
have seals. However, if the impression has been filed 
in your office, and the fee for such filing has not been 
paid, then you should refuse to issue the certificate. 
The same may be said of the certificate of paid-up 
stock. The certificate provided in section 10, supra, 
should be withheld until the fee for filing the certifi-
cate of paid-up stock has been paid, in cases where 
the certificate of paid-up stock has been offered for 
filing and no fee therefor accompanies it. 

I send herewith a suggestion for a form of the 
certificate required to be issued by you, as you re-
quest. Yours truly, 

CHAS. C. POST, 
Attorney General. 

By GEO. M. POST, 
Assistant. 
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COMMISSIONER OF MINES. CONTINUING 
APPROPRIATION. 

The appropriation for the salary and the expenses of the 
Commissioner of Mines is a continuing appropriation, and where 
the general appropriation bill mentions a less sum than that pro-
vided by statute the Auditor should set aside, from the general 
fund, a sufficient amount to make up the sum provided for by the 
statute creating the office and defining the sums to be paid for 
salary and expenses. 

Attorney General's Office. 
Denver, Colorado, April 24, 1901. 

HON. C. W. CROUTER, 
Auditor of State, 

Denver, Colorado. 
Dear Sir—I received your letter of the 15th inst., 

some days ago, but, by reason of press of other busi-
ness, have been delayed in answering the same. In 
your letter you state that in the general appropria-
tion bill of the Thirteenth General Assembly the ap-
propriation for the traveling expenses of inspectors 
of the Bureau of Mines was $2,000.00 for the fiscal 
years 1901 and 1902. You also state that the Com-
missioner of Mines contends that that appropriation 
is not in accordance with the statute. I assume that 
he refers to section 15 of chapter 119 of the Session 
Laws of 1899. You ask: 

"Is the contention of Mr. Lee well founded, or should I be 
governed by the provisions of the general appropriation bill?" 

The statute above referred to is as follows: 
"Sec. 15. The Commissioner of Mines shall receive for 

his services a salary of twenty-five hundred ($2,500.00) per 
annum to be paid as other officers of the state are paid and shall 
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also receive his necessary traveling expenses when traveling 
on the business of his office, not to exceed the sum of one thou-
sand dollars ($1,000.00) per annum. The inspectors shall each 
receive the sum of fifteen hundred dollars ($1,500.00) per annum 
and actual traveling expenses, not to exceed the sum of one 
thousand dollars ($1,000.00) per annum. The clerk or assistant 
curator shall receive the sum of fifteen hundred dollars. * * * 
The whole of said salary and expenses to be paid out of the 
Bureau of Mines fund hereinafter provided for and not other-
wise." 

In my opinion, there is a continuing appropria-
tion, and there is no necessity for the legislature to 
do anything further in the matter of providing the 
salaries and expenses of the officers mentioned in that 
statute. 

The general appropriation bill of the last assem-
bly has appropriated a smaller sum than is provided 
for the traveling expenses in said statute. This can 
not be a repeal of the statute, for the reason that the 
general appropriation bill can embrace nothing but 
appropriations. 

The question of continuing appropriations has re-
ceived a considerable amount of attention from my 
predecessors in office, and also from the courts. I 
refer you to the following decisions and opinions, 
with which I fully agree: 

Attorney General's Report, 1889-90, page 
60. 

Attorney General's Report, 1895-6, pages 
144 and 152. 

Attorney General's Report, 1897-8, page 
83. 

Attorney General's Report, 1899-1900, 
page 233. 

People ex rel. Hegwer vs. Auditor, 22 Colo., 
page 507. 

Goodykoontz vs. Acker, 19 Colo., 360, 
363. 
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I, therefore, advise that you should set aside for 
the traveling expenses of said inspectors $2,000.00 
more than has been appropriated in the general ap-
propriation bill for the fiscal years 1901 and 1902. 

Yours truly, 
CHAS. C. POST, 

Attorney General. 
By GEO. M. POST, 

Assistant. 

POLL TAX. 

It is the duty of county assessors to see that parties 
with whom schedules are left make a proper return of those 
subject to military poll tax and it is the duty of the county com-
missioners to levy an annual poll tax of one dollar on each 
male inhabitant over the age of twenty years, except as to such 
persons exempted by law. 

Attorney General's Office. 
Denver, Colorado, April 26, 1901. 

HON. CHARLES W. CROUTER, 
Auditor of State of Colorado, 

Dear Sir—Answering your inquiry of the 25th, 
relative to the levy and collection of the Military Poll 
Tax, I have the honor to reply: 

The last general assembly repealed, entire, chap-
ter XCIV of the General Statutes of 1883, which in-
cluded the following section: 

"Section 2. A poll tax shall be assessed on every able-
bodied male inhabitant of the state over the age of twenty-one 
and under fifty years, whether a citizen of the United States or 
an alien." 
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This gave rise to a general impression that poll 
taxes were no longer assessable, and this was the 
more readily credited, as poll taxes, being a specific 
individual tax, are not in public favor. 

But the Military Poll Tax is provided for by the 
Laws of 1889, page 383 et seq., which, among others, 
contains the following provision : 

"The county commissioners of each county, shall, at the 
time of levying the tax for county purposes, cause to be levied 
an annual poll tax of one dollar upon each male inhabitant over 
the age of twenty-one years excepting active members of the 
national guard and such other persons as may be exempt by law. 
A failure or neglect on the part of the county commissioners to 
levy such tax shall subject such county commissioners and each 
one of such commissioners to a fine of not less than one thousand 
dollars nor more than five thousand dollars for the benefit of the 
military fund; and it is hereby made the duty of the Adjutant 
General to institute proceedings against such commissioners to 
recover such fine. The said poll tax shall be assessed and col-
lected in the same manner as is now or may be by law provided 
for the assessment and collection of other state poll taxes." 
(Laws 1889, page 399, 400, Art. VI, Sec. 1, Mills' Ann. Stats. 
Sec. 3082.) 

This latter section is in full force, and it is the 
duty of the assessors in their respective counties to 
see that parties with whom schedules are left make 
a proper return as to those subject to the military 
poll tax. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
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INSURANCE COMPANIES. REVOKING CER-
TIFICATE OF AUTHORITY. 

It is the duty of the Commissioner of Insurance, on revoking 
the certificate of authority to do business, issued to any company, 
for any statutory reason, to immediately take charge of the 
affairs of such company in Colorado and superintend such 
matters until the same are settled. 

Attorney General's Office. 
Denver, Colorado, May 1, 1901. 

HON. DAVID F. HOW, 
Deputy Superintendent of Insurance, 

Dear Sir—I acknowledge receipt of your com-
munication of the 30th ult., which is in part as fol-
lows : 

" I have the honor to submit herewith, a copy of a report 
made by Mr. W . R. Robinson, who was duly authorized and com-
missioned by the insurance department of this state to examine 
the condition of the Colorado Mutual Fire Insurance Company, a 
mutual fire insurance company organized under the laws of the 
state of Colorado, whose principal office is located in the city of 
Denver. 

"Wi l l you kindly advise us of the proper method of pro-
cedure under the laws of the state of Colorado in the above case. 
I am somewhat in doubt as to whether or not the Superintendent 
of Insurance should revoke their certificate of authority to do 
business in this state, or whether the Attorney General should 
take the necessary steps in the district court to wind up the 
affairs of the company." 

The statutes of this state defining the duties of 
the Superintendent of Insurance and his deputy are 
lacking in that they do not specify the powers and 
duties of those officers. It is necessary, therefore, to 
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draw conclusions from general principles. There is 
no doubt that the insurance department has a very 
considerable authority and wide discretion as to the 
manner in which it may deal with insurance com-
panies. 

The laws of 1883, page 217, section 11, provide, in 
part, as follows: 

"When it appears to the Superintendent of Insurance from 
the report of the person appointed by him or other satisfactory 
evidence, that the affairs of a company doing business in this 
state are in an unsound condition, he shall revoke the authority 
granted to such company to do business in this state." 

The report of Mr. Robinson above referred to 
shows the Colorado Mutual Fire Insurance Company 
to be in an unsound condition. I, therefore, advise 
you that it is your duty, under the law, to revoke its 
certificate of authority. By this revocation you take 
away from the said company the right to do further 
business in this state; but, you do not, in my opinion, 
thereby deprive your office of the authority to super-
vise the winding up of the business of the said com-
pany. 

As was said in Spruance vs. Farmers' and Mer-
chants' Insurance Co., 9 Colo., p. 79: 

"The Superintendent of Insurance has almost unlimited 
power in the investigation of their (insurance companies') af-
fairs and management." 

Accordingly, it is my opinion that it is your duty 
to supervise the management of said company's busi-
ness until the same is settled up. For, when the cer-
tificate of authority is revoked, there is nothing for 
the company to do but wind up its affairs, and over 
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this winding up it is your duty to exercise complete 
supervision. 

Very truly yours, 
CHAS. C. POST, 

Attorney General. 
By GEORGE M. POST, 

Assistant. 

TAXES OK LITIGATION. 

Under the revenue act of 1901, litigants on entering appear-
ance in court are compelled to pay the taxes prescribed by sec-
tion 18 of the act, whether such suit had been instituted before 
the act took effect or afterwards. 

Attorney General's Office. 
Denver, Colorado, May 6, 1901. 

T o T H E HONORABLE, 
THE JUSTICES OF THE SUPREME 

COURT OF COLORADO. 
Sirs—Answering your question relative to sec-

tion 18 of an act of the Thirteenth General Assembly, 
entitled "An Act in Relation to Public Revenues, and 
Repealing All Previous Acts in Relation Thereto," 
approved April 5, 1901, commonly called the revenue 
act, I have the honor to reply: 

The section relates to "fees" which shall be 
charged and collected "for the purpose of state reve-
nues." This concludes a consideration of the same 
as part of the "costs" in the case, which the court is at 
liberty to award or dispense with, as its discretion 
may advise. 

Such fee is to be paid by the appellant, plaintiff 
in error or other person commencing a proceeding in 
the Supreme Court or Court of Appeals. 
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The words "commencing a proceeding," as fixing 
the time when the fee is to be paid, are, in my view, 
equivalent to the words "appearing in court," as re-
lates to both appellant and appellee. This view is 
strengthened from the fact that the section provides 
that "no appearance shall be entered in any of the 
courts herein enumerated" until the fees herein pro-
vided have been advanced and paid. 

The "commencement of proceedings" does not 
necessarily involve any action on the part of the court 
or clerk, and it appears evident that the section was 
to be effective only when the party appeared in or 
asked some action on the part of the court or its 
officers. 

In county and district courts "proceedings are 
commenced" by filing a complaint or the service of a 
summons. The attorney may sign and issue a sum-
mons. Let us assume that April 2, 1901, an attorney 
issues and serves a summons the same day. On April 
12, being within ten days, he appears and asks to file 
his complaint. He can not escape the payment of the 
revenue fee by claiming that "proceedings had been 
commenced" April 2, 1901, before the law went into 
effect. He appears on the 12th and tenders his com-
plaint. The clerk is not compelled to file it until the 
revenue fee is paid, though technically the proceed-
ings have been commenced and the defendant already 
served. On the same day defendant comes in to move 
to quash the service, and claims that he is not required 
to pay the revenue fee because "the proceeding against 
him was commenced April 2," by service of summons. 
He is met by the provision that his appearance shall 
not be entered until he has advanced and paid the fee 
required. By being served April 2, 1901, the plaintiff 
purchased no immunity for the defendant, from the 
payment of the tax. The defendant could have ap-
peared and answered any time between the 2d and 4th 
and have avoided the tax, but he chose his own time to 
move in the matter, and the time when he appears is 

ATTORNEY GENERAL OF COLORADO. 61 

the time that his obligation to pay became fixed. In-
deed, had he made no appearance and judgment was 
taken by default, it seems that he would be liable to 
this fee, because the appearance is at least construc-
tive, if not actual. 

A careful research reveals no case e±actly in 
point. Our courts have decided a case almost analo-
gous in Whitney vs. Teichfuss. During the pendency 
of a case Chaffee county was changed from a county 
of the "third class" to the "second class," and the 
court held that all proceedings in the case occurring 
after the change should be taxed up at the rates pro-
vided for counties of the second class. 

Whitney vs. Teichfuss, 11 Colo., p. 555. 

In Tennessee a statute provided that a fee of 
$7.50 should be taxed against the unsuccessful party 
in suits at law or equity. The Code provided that 
where cases were compromised and dismissed before 
the return day of the writ "no costs except the clerk's 
and sheriff's fees shall be taxed." 

A suit was commenced. Compromised and dis-
missed before the return day. Notwithstanding the 
chancellor held that the tax on litigation should be 
paid by the defendant, treating him as the "unsuc-
cessful party." The Supreme Court affirmed the 
rulings. 

Elliston vs. Winstead, 10 B. J. Lea, 472. 
Nashville vs. Davis, 10 B. J. Lea, 474. 

Construing the same statute in an earlier case, 
the same court held that the claim of the state for 
taxes had precedence over a private debt, so that 
where the clerk collected a sum insufficient to pay all 
the costs, he must pay the state tax on litigation first. 

State vs. Stanley, 3 J. B. Lea, 524. 
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Your Honors can, in your discretion, make any 
ruling as to the payment of costs usual in a case. Un-
der this section, the collection for state taxes, and I 
respectfully submit that the court can not exempt any 
party from the payment of the same, and that any 
doubt as to when the same should be paid, and by 
whom, should be resolved in favor of the state. 

My view is that the appellee should be made to 
pay this fee before he can enter his appearance, not-
withstanding proceedings were initiated before the 
law took effect. That is, appearance is controlled by 
the law as it stands at the date when he chooses to 
appear. That, having chosen to take a time after the 
law went into effect, no action of the appellant or of 
the court can exempt him from paying this fee. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
By CAESAR A. ROBERTS, 

Assistant. 

STATE LIQUOR LICENSE. SALE OF LIQUORS 
BY DRUG STORE. 

Under the revenue law, druggists who sell malt, vinous or 
spirituous liquors in a pure state are liable for the tax, but 
where the compound is such that its distinctive character is gone, 
then the same is not taxable. Rules deduced from cases govern-
ing the sales of liquor under state license. 

Attorney General's Office. 
Denver, Colorado, May 13, 1901. 

HON. J. N. CHIPLEY, 
Treasurer of State, 

Dear Sir—In compliance with your request of a 
late date, I have formulated a set of rules for your 
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guidance in the matter of state liquor licenses, which 
are as follows: 

1. It is a question of fact whether or not a per-
son or corporation sells malt, vinous or spirituous 
liquors, and that fact is to be determined by yourself. 

2. In determining what is a sale, you may take 
into consideration whether or not delivery of liquors 
to patrons affects the price of entertainment in the 
case of a hotel or public house; or, the price of treat-
ment in the case of a sanitarium or a liquor habit cure. 

In regard to the drug store cases I think the fol-
lowing rule M ill decide them all, except the cases of 
drug stores in t o w n s where the sale of liquor is pro-
hibited by local ordinance. This rule is deduced from 
a study of the cases, and is as follows: 

Druggists who sell malt, vinous or spirituous 
liquors in their pure state are certainly liable for the 
tax. 

And the rule for sale of liquors in other than pure 
state is as follows: 

If a compound or preparation be such that the 
distinctive character and the effects of intoxicating 
liquors are gone and its use as a beverage is rendered 
undesirable or practically impossible by reason of 
other ingredients, and the liquor is used merely as a 
vehicle for, or preservation of, the other ingredients, 
or to extract their virtues and hold them in solution, 
the sale of the article is not taxable, although its use 
may produce intoxication. On the other hand, if the 
liquor is a predominant ingredient and sufficiently 
retains its intoxicating quality to render reasonable 
a suspicion of its use as a beverage, the sale of such a 
liquid is taxable. The law can not be evaded by dis-
guising intoxicating liquors sold as beverages with 
some substance which, to some extent, changes their 
appearance or flavor without thereby preventing their 
use as beverages. 

3. The sale of alcohol in its pure state for scien-
tific and mechanical purposes is not taxable; when, 
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however, it is used, by mixing or otherwise, as a bev-
erage its sale is taxable. 

4. The rulings of the commissioner of internal 
revenue are a safe guide for you to follow in most 
instances. However, the United States revenue law is 
different from the intent of our act in one of its pro-
visions; that is, the sale of distilled spirits (meaning 
alcohol) for any purpose is taxable. 

Yours truly, 
CHAS. C. POST, 

Attorney General. 
By GEO. M. POST, 

Assistant. 

INSURANCE COMPANIES. AUTHORITY TO 
DO BUSINESS. 

Under the statutes of Colorado, authority issued by the 
Commissioner of Insurance to insurance companies to do busi-
ness, is an entirety, and whether or not the company avails itself 
of the privilege for the entire year is optional with it; but for 
such part of a year as it does use the same it must make its 
annual statement in accordance with section 2219, Mills' Anno-
tated Statutes. 

Attorney General's Office. 
Denver, Colorado, May 14, 1901. 

HON. DAVID F. HOW, 
Deputy Superintendent of Insurance, 

Dear Sir—Answering your communication of 
May 2, 1901, relative to the duty of the Norwalk Insur-
ance Company to file an annual statement in accordance 
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ance with section 2219 of Mills' Annotated Statutes, I 
have the honor to reply: 

The facts appearing are: That the Norwalk Fire 
Insurance Company complied with the laws of the 
state and the regulations of the insurance department 
up to March, 1900, at which time it obtained author-
ity to continue its business within the state, and did 
so up to July, 1900. That it then ceased doing busi-
ness. The question now before this office is: Whether 
or not it should file a report of the business done be-
tween March 1, 1900, and July 31, 1900. 

After a very careful consideration of all the pro-
visions of other states upon the same subject and the 
constructions of the various state courts upon such 
statutes, this office has reached the following conclu-
sions. 

1. The authority to do business is issued for the 
year as an entirety; the company can avail itself of 
much or little of that authority, as it sees fit, but, to 
whatever extent it avails itself of its right, it must 
report that use to the insurance department. Such 
use is a matter of public interest, and this is appar-
ent from the amount and character of legislation upon 
the subject in all states and in all countries. 

2. It must not only render its report, but it 
must not do business unless it has a certain paid-up 
cash capital; it is only lawful for it to invest its funds 
in certain securities, and it must make no dividends 
except from surplus profits. These provisions are no 
more than the reasonable regulations for the safety of 
the capital, the interest of the stockholders, and the 
security of the public, entirely consistent with the 
right to do business granted to the company. Whether 
these regulations are disregarded or complied with, 
the Superintendent of Insurance can only discover 
through a statement of the company's condition re-
quired by law to be filed in his office. The authority 
to do business being granted, the public has the right 3 
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to know whether the company is discharging its du-
ties and in good faith observing its contract. With-
out such information, and without the power to com-
pel its annual production, the public is powerless to 
enforce the obligations of the contract and to pro-
tect itself against the abuse of its privileges and the 
violation of its laws. The general assembly, the agent 
of the public, and charged with the duty of protect-
ing it against mismanagement on the part of corpora-
tions, did no more than was absolutely necessary in 
requiring all insurance companies to file the state-
ment in question. 

Commonwealth vs. Farmers' and Mechan-
ics' Bank, 21 Pick., 542. 

Sinking Fund Cases, 99 U. S., 722. 

3. There can be no distinction drawn between 
doing business from March 1, 1900, to August 1, 1900, 
and between March 1, 1900, and December 31, 1900. 
It will not be contended that had the company con-
tinued for the full insurance year—that is, to Decem-
ber 31, 1900—its annual report was not only due, but 
was compellable from the company. It does not les-
sen its obligation in this respect for the company to 
say, We are out of business and how can you compel 
us? It is no answer that the party and its assets are 
beyond the jurisdiction of, and that it does not seek to 
do business in, the state for the ensuing year. It is 
its duty to leave the state with its reports made and 
filed and such attention to its statutory obligations 
that the insurance department can give it a proper 
clearance. The state has as much right to know what 
the company did from March to August, as it has to 
know what it did from March to January. It is the 
business that has been done that is required to be 
stated, not only as a basis for its right to continue 
business, but that the public may know that its con-
dition is such that its interests are safe or that it 
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may take such action as the then condition of the 
company warrants. 

That the company was properly conducted is evi-
dent from its willingness to report and to pay its 
taxes, and not to evade its duties because it did not 
care to remain longer within the jurisdiction. 

It, therefore, becomes the duty of your office to 
receive said report, examine the same so as to deter-
mine fully as to its compliance with the statute, and 
for the company to pay the fee for filing the same. 

This properly closes its business, and when it 
chooses to come back into the state it can do so as a 
matter of right, and not like a delinquent debtor, who 
must settle up old balances before its application can 
be considered. 

The specific point that the office decides is, that 
the report is due and should be filed, showing the 
business done while the authority to do business con-
tinues, whether that is for a partial or a full year, 
and whether the company contemplates a continuance 
of business within the state for the ensuing year or 
not. Respectfully submitted, 

CHAS. C. POST, 
Attorney General. 

By CAESAR A. ROBERTS, 
Assistant. 
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CORPORATIONS. FILING FEES. 

Under the act of April 6, 1901, prescribing certain fees to 
be paid by corporations, it is incumbent on such corporations to 
pay such fees upon the presentation for filing of the certificates 
required to be filed, but such fees are not applicable to certifi-
cates filed prior to the time the act went into effect. 

Attorney General's Office. 
Denver, Colorado, May 22, 1901. 

HON. DAVID A. MILLS, 
Secretary of the State of Colorado, 

Dear Sir—In reply to your request of the 21st 
inst., for an official opinion on the following ques-
tions : 

"1. Is it the duty of the Secretary of State to insist that 
corporations who filed their incorporation papers prior to the ap-
proval of the act entitled, 'An act relating to corporations, and 
prescribing certain fees to be paid by corporations, foreign and 
domestic, and to repeal all acts and parts of acts in conflict here-
with,' approved April 6, 1901, shall take out certificates of author-
ity as prescribed by said act?" 

"2. Is it the duty of the Secretary of State to exact the fees 
prescribed in section 9 of said act, before issuing said certificate 
of authority?" 

I would respectfully submit: 
A corporation is a creature of the statute. 

Bates vs. Wilson et al., 14 Colo., 140-156. 
Cook on Corporations, Sec. 1. 

It is entirely within the discretion of the legis-
lature to say what methods of taxation shall be 
adopted relative to corporations where such legisla-
ture is not restricted by the state Constitution. 

Cook on Corporations, Sec. 561. 
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Section 3 of article XV of the Constitution of 
Colorado provides: 

"That the general assembly shall have the power to alter, 
revoke or annul any charter or incorporation." 

Section 9 of article X provides as follows: 
"The power to tax corporation and corporate property, real 

and personal, shall never be relinquished or suspended." 

Section 10 of article X of the Constitution of 
Colorado provides: 

"That all corporations in this state, or doing business therein, 
shall be subject to taxation for state, county, school, municipal 
and other purposes * * *." 

Section 634, M. A. S., provides, That the general 
assembly may at any time amend or repeal the law 
creating and governing corporations, and shall at 
all times have power to prescribe such regulations 
and provisions as it may deem advisable for the gov-
ernment and control of corporations, which regula-
tions and provisions shall be binding on all corpora-
tions formed under the general incorporation laws 
of the state. 

Section 10 under consideration provides as fol-
lows : 

"No corporation, joint stock company or association, incor-
porated by or under any general or special law of any foreign 
state or kingdom, or of any state or territory of the United States, 
beyond the limits of this state, shall exercise any corporate 
powers or acquire or hold or do any business or prosecute or 
defend in any suit, in this state, until it shall have received 
from the Secretary of this state a certificate setting forth that 
full payment has been made by such corporation, joint stock 
company or association, and shall pay to the Secretary of State 
for each such certificate, a fee of five dollars. Nothing in this 
section shall apply to corporations not for pecuniary profit, or 
corporations organized for religious, educational or benevolent 
purposes." 
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In my opinion, there is ample constitutional 
and statutory authority for the adoption of 
this provision, whether it be construed as levying a 
tax or imposing a regulation, and that it is not neces-
sary to decide as to which purpose actuated the legis-
lature in its adoption. That the language of the pro-
vision is susceptible of but one construction and must 
be held to apply to all corporations doing business in 
this state, both foreign and domestic (with the stated 
exceptions), and to each of such corporations, whether 
its articles of incorporation were filed before or after 
the adoption of the act. 

In reply to your second question, as above set 
out, section 9 provides: 

"The Secretary of State shall exact a fee of two dollars and 
fifty cents for filing and recording each certificate of impression 
of the corporate seal of any corporation, and a fee of two dollars 
and fifty cents for filing and recording each certificate of paid-up 
stock of any corporation; Provided, however, That where such 
certificate of paid-up stock shows that the capital stock of such 
corporation is in excess of fifty thousand dollars that such cor-
poration, joint stock company or association, shall pay a further 
fee of five cents per thousand upon each thousand dollars of cap-
ital stock in excess of fifty thousand dollars for the filing and 
recording of said certificate of paid-up stock." 

And section 12 of the act provides: 
"The fees provided for in this act are in addition to the fees 

and taxes provided for by law." 

Section 476, M. A. S., provides that corporations 
"May have a common seal, which they may alter or renew 

at pleasure, by filing an impression of same in the office of the 
Secretary of State." 

And section 487 provides: 
"The president and a majority of the directors or trustees, 

after the payment of the last installment of the capital stock 
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so fixed and limited by the company, shall make a certificate 
stating the amount of capital so fixed and paid in, which 
certificate shall be signed and sworn to by the president and a 
majority of the directors or trustees, and they shall record the 
same in the office of the Secretary of State, and a copy in the 
office of the recorder of deeds of the county wherein the business 
of said company is carried on." 

I find no prior statute establishing a specified 
fee for filing either of these certificates, eo nomine, 
but presume the fees for filing the same have been col-
lected as prescribed by and under the general au-
thority of section 1867, M. A. S. 

Construing all of the provisions of statute to-
gether I conclude that the fees provided by the section 
under consideration are to be paid in addition to the 
fees required at the time the law went into effect, upon 
the presentation for filing of the respective certifi-
cates and that the provisions for the section are not 
applicable to certificates filed prior to the time that 
the act became a law. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
By JAMES D. MERWIN, 

Assistant. 
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STATE WARRANTS AGAINST FUNDS FOR 
FISCAL YEAR BEGINNING DE-

CEMBER 1, 1888. 

The sum of $89,376.16 from the revenues of 1889, can only be 
properly applied to the payment of warrants drawn upon it and 
can not be used for any other purpose, and having ascertained 
the validity of the warrants drawn against the same, it becomes 
the duty of the treasurer to pay such warrants, in the order pre-
scribed by statute to the full amount of the funds in his hands. 

Attorney General's Office. 
Denver, Colorado, May 24, 1901. 

HON. JAMES N. CHIPLEY, 
Treasurer of State, 

Dear Sir—I have yours of 18th asking my opin-
ion as to the proper disposition of the sum of $89,-
376.16, now in your hands, drawn on the revenues of 

1889 for the payment of warrants drawn on the fiscal 
year beginning December 1, 1888, to which I have the 
honor to reply as follows: 

Early in January of this year you advised me, 
informally, stating that your desire was to pay such 
warrants drawn against this fund as should be found, 
after careful investigation, to be entitled to payment, 
not only as a matter of justice to the holders thereof, 
but for the credit of the state and in compliance with 
your duties as Treasurer of the state, and that this 
was one of the matters calling for first attention from 
you, in order that all questions might be settled and 
determined early in your term. 

In this view I have had the matter under consid-
eration for some time, and I must acknowledge at the 
outset how much I have been aided by the careful, 
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accurate and conclusive investigation of the matter 
by Calvin E. Reed, Esq., late Assistant Attorney Gen-
eral of Colorado, also by the opinion of Messrs. Pat-
terson, Richardson and Hawkins, and also that of 
Messrs. Thomas, Bryant and Lee. 

I desire to add that during this time our Supreme 
Court has had before it many questions relative to 
parts of this fund, the settlement of which greatly 
aid the disposition of the fund now on hand. 

The only proper disposition of this fund is in the 
payment of warrants drawn upon it for the fiscal 
year 1889; that it can not be used for any other pur-
pose; that no part or balance thereof can be trans-
ferred to any other fund. Or, as it has been better 
expressed by our own court: 

"Having provided a revenue for a specific purpose, in 
obedience to the constitutional mandate, it is manifest that the 
fund can not be diverted to other objects until the primary 
purpose of its creation is satisfied." 

In re Appropriations, 14 Colo., 316 (326). 

The primary purpose, then, is to pay the valid 
warrants drawn on the revenues of the year 1889, but, 
at the same time, having in view the order of prefer-
ence given by law and the decisions of our courts to 
the order of payment, you should select those issued 
in payment of the expenses of the three departments 
of state, to wit: legislative, executive and judicial. 
While it is your duty to investigate the legality of 
every warrant before payment (Carlile vs. Hurd, 3 
Colo. App., p. 11 (14),) yet the presumption obtains 
that the warrant which is valid upon its face, drawn 
upon the State Treasurer by the Auditor of State, 
was lawfully issued. 

Mulnix vs. Mutual Co., 23 Colo., 81 (84). 

This is mentioned to aid you in determining the 
validity of the warrants that may be presented. 
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Whatever the warrant expresses upon the face thereof 
carries with it the presumption of validity, and, if 
upon investigation of the records there is nothing to 
contradict that which is expressed, you are authorized 
to pay such warrant. 

When you are satisfied of the validity of the war-
rants presented, then for you longer to refrain from 
paying them, in the order of preference and to the 
amount of available funds in your hands, is to open 
yourself to the liability mentioned in chapter 156, 
Session Laws, 1S99, and also to disregard the com-
mand of the general assembly as expressed in Senate 
Joint Resolution No. 3, Session Laws, 1899, p. 433. 

Even if there were no express legislation in this 
behalf, your duty is clearly implied from the very 
nature of your office. 

This is clearly set forth in the case called to your 
attention by E. F. Richardson, Esq. 

Willis vs. Board County Commissioners, 
86 Fed., 872. 

I can only add that your duty in the matter has 
been settled by the careful, impartial and painstaking 
investigation made by Calvin E. Reed, Esq., in deter-
mining, by actual inspection and search, what war-
rants can be properly paid from that fund. 

I would suggest, therefore, that you pay those 
that have already been presented and for those which 
have not been presented, but which are properly pay-
able from that fund, you should make a call at the 
first calendar month that it is possible to do so. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
By CAESAR A. ROBERTS, 

Assistant. 

ATTORNEY GENERAL OF COLORADO. 
75 

COUNTY COMMISSIONERS. REMOVAL FROM 
DISTRICT. 

Where a county commissioner removes from the district 
for which he was elected, his office becomes vacant, ipso facto, 
and where the remaining commissioners fail or refuse to notify 
the Governor of the fact, the Governor, upon being convinced 
by reliable information otherwise obtained that such removal 
has been made and that such vacancy actually exists, should 
proceed to fill such vacancy by the appointment of some duly 
qualified elector of said county commissioner district. 

Attorney General's Office. 
Denver, Colorado, June 4, 1901. 

HON. JAMES B. ORMAN, 
Governor of the State of Colorado, 

Dear Sir—In reply to your letter of May 28, re-
questing an official opinion upon the following ques-
tions, to wit: 

"1. In case a county commissioner moves, during the 
term for which he was elected, from the district from which he 
was elected, to another district of the county, does such removal 
create a vacancy in such office? 

"2. In the event that the above question is answered in 
the affirmative, and also that in the event of a failure or refusal 
of the remaining county commissioners to certify such fact to 
the Governor as required by law, such facts being communicated 
to him from a reliable source, is he empowered to fill such 
vacancy by executive appointment?" 

I would respectfully submit: 
Section 783, M. A. S., provides for the division, by 

the boards of county commissioners of each county in 
the state, into commissioners' districts, equal in num-
ber to the number of county commissioners in the 
county. That, 
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"One commissioner shall be elected for each of such 
districts by the voters of the whole county." 

And, 
"If either or any of the commissioners shall, during the 

term of his office, remove without the district in which he resided 
when elected, his office shall thereupon become vacant, and it 
shall be the duty of the remaining commissioner or commission-
ers to certify such facts to the Governor, and thereupon the va-
cancy or vacancies shall be filled as provided by law." 

And section 9 of article XIV of the Constitution 
of Colorado provides: 

"In case of a vacancy occurring in the office of the county 
commissioner, the Governor shall fill the same by appointment." 

See also Sec. 799, M. A. S. 

By force of the express provision of section 783, 
M. A. S., the office of a county commissioner becomes 
vacant upon his removal, "without the district in 
which he resided when elected," and the statute does 
not require a judicial determination of the fact of the 
vacancy, but imposes upon the remaining county com-
missioners the duty of notifying the Governor of the 
removal and the existing vacancy. By the terms of 
the statute this duty of the remaining commissioners 
"is purely ministerial, and they have no discretion 
whatever, but should promptly notify the Governor 
of the removal which causes the vacancy. 

The statute further provides that, upon notice of 
a vacancy being given the Governor by the county 
commissioners, such vacancy shall be filled as pro-
vided for by law, which, construed together with the 
constitutional provision, above set out, means such 
vacancy shall be filled by appointment by the Gov-
ernor. 

Does the statute require notice to be given to the 
Governor, by the remaining county commissioners, as 
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a condition precedent to the appointment by the Gov-
ernor to fill the vacancy? 

The purpose of the Legislature in providing for 
the division of counties into commissioners' districts 
was, doubtless, to better conserve the interests of the 
people of the whole county, end the further provision 
that the removal of a county commissioner from the 
district in which he resided when elected should va-
cate his office was for the purpose of permitting the 
selection of another person whose interests would, 
presumably, be identified with the interests of the 
commissioners' districts he represented. 

As we have seen the remaining county commis-
sioners are not authorized to hold a hearing, or in any 
other manner determine the question of a vacancy, 
but their's is purely a ministerial duty and is con-
fined to acquainting the Governor with the fact of the 
removal and the vacancy thereby created. A duty 
imposed upon them, I think it is fair to presume, for 
the reason that they of all county officials would be 
the first to learn of the removal of one of their number. 

To construe the statute to require the Governor 
to be notified by the remaining county commissioners 
only before his appointment could be made, would 
place the power in the hands of the remaining county 
commissioners or county commissioner to prevent an 
appointment and to prevent the commissioner's dis-
trict or districts from receiving their legal representa-
tion on the board of county commissioners, by the sim-
ple act of withholding such information. 

And we will suppose that all of the county com-
missioners of such a county should remove from the 
commissioners' district in which they were elected (a 
condition by no means impossible), the result would 
be that such county would be deprived of a legal board 
of county commissioners, if the statute was suscepti-
ble of such a construction. 

It is said in the State vs. Jones, 19 Ind., at page 
356, "Where it appears, prima facia, that acts or 
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events have occurred subjecting an office to a judicial 
declaration of being vacant, the authority authorized 
to fill such vacancy, supposing the office to be vacant, 
may proceed, before procuring a judicial declaration 
of a vacancy, and appoint or elect, according to the 
forms of law, a person to fill such vacancy." 

Cited with approval in Throop in Public 
Officer, section 438. 

Therefore, I am of the opinion that the removal 
of a county commissioner from the district in which 
he resided when elected, to another county commis-
sioner's district in the same county, during his term 
of office, ipso facto, creates a vacancy in his office of 
county commissioner. 

That it is the duty of the remaining county com-
missioners thereupon to notify the Governor of the 
removal and the vacancy created thereby. 

That this is a ministerial duty, and the county 
commissioners have no discretion in the premises. 

That the notification by the remaining county 
commissioners is not a condition precedent to the 
power of the Governor to appoint, and that in the 
event of the failure or refusal of such remaining 
county commissioners to notify the Governor of any 
such removal and vacancy, the Governor being con-
vinced by reliable information that such removal has 
been made and such vacancy exists, it is his duty un-
der the law to fill such vacancy by the appointment 
of some duly qualified elector of said county commis-
sioner district. 

I have the honor to be, 
Respectfully yours, 

CHAS. C. POST, 
Attorney General. 

By JAMES D. MERWIN, 
Assistant. 
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Review of the facta existing between the State Board of 
Land Commissioners and the Victor Fuel company under its lease 
from the state. Recommendations as to payment of royalty. 

State of Colorado, 
Attorney General's Office. 

Denver, Colorado, June 5, 1902. 

T o T H E HONORABLE BOARD OF L A N D COMMISSIONERS, 
Denver, Colorado. 

In the matter of the lease of the Victor Fuel Com-
pany on section 36, Twp. 27 S., R. 67 W., in Huerfano 
county, Colorado, I have carefully examined the legal 
status of the matter and submit to the board my con-
clusions as follows: 

First—Statement of facts: 
The Colorado Fuel & Iron Company's lease on 

said section No. 5244, application for which was by 
that company filed in the Land Board November 23, 
1896, and was a renewal application of a lease of the 
same section granted to said company several years 
before. This application was considered by the board 
December 30, 1896, at which time, at page 273 of the 
journal proceedings of the board, the following ap-
pears of record: 

"An application was presented from The Colorado Fuel & 
Iron Company for an extension of ten years of their lease, No. 
5244. The board ordered that upon surrender of said lease a new 
lease be granted to said company for ten years from this date at a 
minimum royalty of $200.00 per annum, otherwise upon the usual 
terms." 

And on the second day of January, 1897, as ap-
pears by a letter from The Victor Coal and Coke Company, 
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by C. M. Dodge, president, addressed to N. H. 
Meldrum, register of the board, an application of the 
Victor Company to lease the same premises, offering 
$1,000 a year as a minimum royalty for said section, 
and on the 11th day of January, 1897, in Record Book 
No. 3, at page 275, appears the following journal 
entry of the board: 

"P. S. Pusey appeared, representing The Victor Goal and 
Coke Company, to protest against an extension of the lease which 
was ordered granted to The Colorado Fuel and Iron Company, 
at the meeting of December 30, 1896, upon section 36, township 
27 south, range 67 west, the said Victor Coal and Coke Company 
offering a minimum royalty of one thousand dollars per annum; 
after hearing both parties, the following resolution was unani-
mously adopted : 

"WHEREAS, There are before this board two applications for 
a mining lease on section 36, township 27 south, range 67 west, 
one by The Colorado Fuel and Iron Company, and one by The 
Victor Coal and Coke Company, the minimum royalty offered by 
the latter company being five times greater than that offered by 
the former company; and 

"WHEREAS, The board recognizes the equality of the first ap-
plication on account of the improvements already made on said 
land and adjoining land; now, therefore, 

"Resolved, That the coal mine inspector be requested to ex 
amine said land and all improvements thereon, and report to this 
board at the next meeting, or as soon as practicable thereafter, 
and that said applicants be allowed to make competitive bids, 
stating the amount of royalty they will pay per ton, and the min-
imum royalty per annum, and that the lease be awarded to the 
highest bidder, subject to said equity, each party to have thirty 
days in which to file such papers as they may be advised after 
the report of the mining inspector, and before the date of sale." 

I have not been able to find the report of the Mine 
Inspector requested to be made by the board in the 
foregoing resolution, but I do find in the same record 
book, a record in words and figures as follows: 
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" I have the honor to advise you that there will be a meeting 
of the board at the usual place, Tuesday, June 8, 1897, at 2 p. m. 

"Yours truly, 
"L . C. PADDOCK, 

"Register." 

"Present, President Adams, Attorney General Carr, Secre-
tary of State Whipple and Superintendent of Public Instruction 
Patton. The minutes of the last meeting were read and approved. 

"The application of The Victor Coal and Coke Company for 
lease of section 36, township 27 south, range 67 west, together 
with a protest of The Colorado Fuel and Iron Company against the 
granting of the same, was presented to the board. The granting 
of the lease was opposed by D. C. Beaman, attorney for said The 
Colorado Fuel and Iron Company, and J. A. Kebler, its general 
manager, upon the grounds that the board by its action of De-
cember 30, 1896, had ordered that a lease be issued to said The 
Colorado Fuel and Iron Company, and that they claimed their 
right to such lease by virtue of such action of the board, and for 
other reasons. 

"Other applications, viz.: W. W. Anderson, H. H. Lee, and 
The Victor Coal and Coke Company, by its manager, Mr. Chappell, 
and its attorney, Caldwell Yeaman, appeared and argued for the 
granting of a lease to said section, to the highest and best bidder, 
conformably to a resolution adopted by the board at its meeting 
January 11, 1897. The matter was argued at length, and on mo-
tion of Attorney General Carr, it was resolved to proceed to rent 
the land to the highest and best bidder. Upon agreement to 
same by the applicants, save The Colorado Fuel and Iron Com-
pany, said section was put up at public vendue, the register call-
ing for bids for the minimum royalty to be paid on said land 
upon a ten (10) year lease. The opposing bidders were W. W. 
Anderson and Caldwell Yeaman, the latter acting for The Victor 
Coal and Coke Company. The last call for bids received an 
offer of forty-one hundred ($4,100.00) dollars per annum, made 
by The Victor Coal and Coke Company, and there being no fur-
ther or higher bid, the register declared said Victor Coal and 
Coke Company the successful bidder in such vendue. 

"Moved by Attorney General Carr that the board lease sec-
tion 36, township 27 south, range 67 west, to the said Victor Coal 
and Coke Company for a term of ten (10) years, bearing even 
date herewith, at a minimum royalty of forty-one hundred 
($4,100.00) dollars per annum, payable semi-annually in advance, 
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said company being required to execute its bond in the sum of 
ten thousand ($10,000.00) dollars, to he approved by the president 
of the board upon order of the board. Carried. 

"D. C. Beaman, on behalf of The Colorado Fuel and Iron 
Company, entered a verbal protest against issuing the lease on 
behalf of The Victor Coal and Coke Company. Caldwell Yeaman, 
its attorney, stated before the board that his company would 
hold the state harmless against action or expense that might ac-
crue by virtue of the prosecution of said protest by the said Col-
orado Fuel and Iron Company." 

Also in the same record book appears the follow-
ing entry made June 9, 1897. 

"The bond of The Victor Coal and Coke Company, signed by 
Delos A. Chappell, its vice-president and general manager, and 
Delos A. Chappell and M. Lenhart, sureties, in the sum of $10,-
000.00, was approved, permission being granted said The Victor 
Coal and Coke Company to file a new bond with other sureties 
at a subsequent time, subject to the approval of the board. The 
lease to The Victor Coal and Coke Company, ordered at the meet-
ing of June 8, 1897, was presented to the board, the form thereof 
approved, and the president and register were directed to exe-
cute the same in duplicate." 

By this action of the board it undertook to repu-
diate and hold for naught the action of the board of 
December 30, and as appears by the record of the pro-
ceedings above stated The Victor Coal and Coke Com-
pany, both by its president and also by its general 
manager, and its counsel, were present and partici-
pated in all the proceedings of the board excepting 
in its action had on the 30th day of December, 1896, 
and were advised of the action of the board, on the 
last mentioned date, and of the action of the board in 
thus attempting to repudiate and annul the action of 
the board in granting and contracting to give to The 
Colorado Fuel and Iron Company a lease of that sec-
tion. I also find from examination of the files of the 
case of The Colorado Fuel and Iron Company, against 
the Land Board in the court of appeals, that The 
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Colorado Fuel and Iron Company did, on the 10th 
day of June, 1897, commence suit in the District Court 
of Arapahoe county, against the Land Board by man-
damus to compel the Land Board to execute a lease 
in accordance with the provisions of the action of the 
board on the 30th day of December, 1896, upon its 
application for a lease on the said section and that 
afterwards such proceedings were had in the said Dis-
trict Court in said case on the 7th day of March, 1898, 
that judgment was rendered in favor of the Land 
Board and against The Colorado Fuel and Iron Com-
pany, discharging the temporary writ of mandamus, 
also that The Colorado Fuel and Iron Company ap-
pealed from the decision of the District Court to the 
Colorado Court of Appeals and that such appeal 
was fully and exhaustively argued on both sides by 
counsel for the respective parties, and at the Septem-
ber term, 1899, the Court of Appeals had rendered its 
decision reversing the judgment of the District Court 
and remanding the same back to the District Court 
for trial, and in the opinion of the Court of Appeals, in 
which the whole subject is exhaustively considered by 
that court declared that the act of the board of De-
cember 30, 1899, was valid and gave The Colorado 
Fuel and Iron Company an absolute right to a lease 
for ten years of the said school section and that the act 
of the board of January 11, 1897, and of June 6 and 
9, 1897, granting and consummating a lease of said 
school section to The Victor Coal and Coke Company, 
gave that company no right to the possession as lessee 
of said school section. 

I also find from examination of the files of the 
Land Board, in The Victor Coal and Coke Company's 
lease, and the reports and letters of said company, and 
its petition filed with the register of the Land Board 
in December, 1901, and the report of Mr. H. A. Wells, 
deputy appraiser, in respect to the matters in contro-
versy, made on the 25th day of May, 1902, that The 
Victor Coal and Coke Company, had from the date of 
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their lease, June 8, 1897, been in constant possession 
and actual occupation of said school section, and are 
still in said possession, and have been mining the same 
for coal up to the present time. 

I also find, after a careful and exhaustive examin-
ation of all the papers in the case, both in the Court 
of Appeals and the District Court, where said case is 
now pending for trial, that there is little, if any, hope 
of securing a judgment for the board, different from 
the decision of the Court of Appeals, by additional 
testimony that can be produced upon a second trial in 
the District Court of said case, or in any other man-
ner, and hence I have come to the conclusion that a 
second trial of said case would result in a decree by 
the District Court, making the temporary writ of man-
damus absolute, and there would be no other course 
left to the board than to obey such absolute writ of 
mandamus, and issue to The Colorado Fuel and Iron 
Company a lease to said school section, upon the terms 
mentioned in the proceedings of the board of De-
cember 30, 1896. 

I have also concluded that the Victor Coal and 
Coke Company had knowledge of and; indeed, partici-
pated in all of the acts of the board declared by the 
Court of Appeals to be unlawful and of no force or 
effect as against the said Colorado Fuel and Iron 
Company, and that the Victor Fuel Company, as-
signee and successor in interest to the Victor Coal 
and Coke Company, according to its declaration made 
at the meeting of the board on the 8th day of June, 
1897, declaring that it would hold the state harmless 
as against action or expense that might accrue by 
reason of the prosecution of the case of the Colorado 
Fuel and Iron Company, and its act and declarations 
made by the authorized agents, are estopped from law-
fully claiming or demanding immunity from the state 
or the Land Board, as they have enjoyed the leasehold 
estate declared to be null and void as against the 
Colorado Fuel and Iron Company, and why it is that 
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the Victor Fuel Company continues in possession 
of said leasehold estate, and carries on extensive min-
ing operations thereon, and extracts large quantities 
of coal, and ships and sells the same, and thus en-
joys all the benefits of such leasing, and only paid 
one-half the minimum royalty, commencing June 8, 
1897, and ending June 7, 1901, and now seeks to 
avoid the payment of the other half of the flat or mini-
mum rental that it agreed to pay, whether it mined 
any coal from said premises or not, according to the 
terms of its lease, I am unable to determine, other 
than from the fact that as is alleged in its petition, 
filed December 8, 1901, before the board, that it had 
expended a larger sum in mining said coal than it 
had received from the shipping and sale thereof. 

I, therefore, conclude it is the right of the board 
to demand from The Victor Fuel Company a payment 
of at least the other half of the flat or minimum rental 
due, as shown by the report of the Deputy Appraiser 
filed before the board May 28, 1902. But, in as much 
as it is the policy of the board to treat with exact 
justice all parties with whom it has dealings, that 
it would be well, in view of probable litigation, to 
enforce its rights, to accept from The Victor Fuel 
Company some reasonable compromise of the matters 
between the state and that company, for the purpose 
of avoiding litigation, a matter that has not been sub-
mitted to me as to what should be the basis of such 
compromise, but is left to the board to determine for 
itself. 

All of which is respectfully submitted. 
CHAS. C. POST, 

Attorney General. 
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STATE WARRANTS. MONTHLY 
WARRANT CALL. 

It is the duty of the State Treasurer, each month, to publish 
notice and list of numbers of warrants that he will be prepared 
to redeem at the time indicated in such publication, but publica-
tion is not a condition precedent to payment, and when warrants 
are presented, and funds are in hand properly applicable to the 
same, it is not necessary to publish a call of the same, but the 
same should be paid on presentation. 

Attorney General's Office. 
Denver, Colorado, June 8, 1901. 

HON. JAMES N. CHIPLEY, 
Treasurer of State, 

Denver, Colorado. 
Dear Sir—In your communication of the 6th you 

ask for the opinion of this office concerning your du-
ties under section 1804 of Mills' Annotated Statutes 
of Colorado, which section is as follows: 

"It shall be the duty of the State Treasurer, on or before the 
tenth day of every month, to cause to be published in some one 
daily newspaper, published in the capital of the state, a notice 
containing a list of the numbers of the state warrants, and a 
list of the numbers of the certificates of indebtedness, which he 
shall have sufficient funds to redeem, as provided by law, at the 
time of said publication." 

I have the honor to reply as follows: 
The law, as originally passed, February 18, 1881, 

required the publication to be made before the 5th 
day of each month. This was amended in 1885, chang-
ing the date to on or before the 10th day of the month 
and enlarging the section by adding the words "and 
a list of the numbers of the certificates of indebtedness," 

ATTORNEY GENERAL OF COLORADO. 
87 

so that the law, as it now stands, has been 
in force since March 25, 1885. 

In the opinion of this office, the act was passed 
with the purpose of expediting the payment of those 
warrants which the Treasurer was prepared to re-
deem, and to prevent the accumulation in the treas-
ury of funds applicable to the redemption of state 
indebtedness, which, for the credit of the state, should 
be promptly paid out on such indebtedness, as well, 
also, as to prevent the accumulation of interest on 
outstanding warrants. If warrants are not presented, 
the Treasurer is required to make a search for the 
holders of the same to the extent of publishing the 
list of the numbers of those warrants which he is 
ready to redeem. 

However, publication is not a condition prece-
dent to the payment of a warrant, that is to say, if a 
warrant is presented to you, it is not necessary that 
you should defer payment until you can advertise 
such warrant in the monthly list, but it is your duty 
to pay it at once, provided that you have the funds on 
hand properly applicable to its payment. 

The only purpose of the section under considera-
tion is, where warrants are not presented, that the 
holders of such may receive notice when the same are 
ready for redemption. 

This is farther emphasized by the law of 1899, 
which provides a penalty for failure to call the war-
rants as provided by law. 

Session Laws, 1899, p. 429. 

These provisions only apply where the fund is on 
hand and the warrants are not presented. It is pos-
sible that it is not necessary to advertise for an almost 
indefinite period because warrants may be presented 
as fast as the fund accumulates, in which case the 
advertisement would be useless. On the other hand, 
where the fund accumulates faster than the presentation 



88 
BIENNIAL REPORT 

the advertisement serves the purpose of advising 
the holders of such warrants to present the same for 
payment, and only in such case is it necessary to pub-
lish the list as provided in section 1804. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
By CAESAR A. ROBERTS, 

Assistant. 

REVENUE. ASSESSOR'S BOND. 

Under section 44 of the Revenue Act of 1901, it is manda-
tory upon the assessor to give a separate official bond to the 
state of Colorado, to be approved by the Auditor of State, condi-
tioned for the performance by the assessor of all statutory duties. 

Attorney General's Office. 
Denver, Colorado, June 19, 1901. 

HON. CHARLES W. CROUTER, 
Auditor of State, 

Denver, Colorado. 
Dear Sir—In reply to your oral communication 

as to the construction of section 44, of House Bill No. 
1, of the Thirteenth General Assembly, commonly 
known as the Revenue Act, I have to say that section 
44 is mandatory in its provisions and it is obligatory 
upon the assessor to give the separate official bond pro-
vided for in that section, and the assessor who fails to 
give such bond is not fully qualified to act until the 
bond is given. 

The section requires the bond to be given in the 
manner that is ascertained by taking the one-tenth 
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of one per cent. upon the taxable property of the 
county, according to the last previous assessment of 
such county. 

To illustrate the matter, let me assume the follow-
ing facts: The assessed value of a county for 1900 
we will assume to be $2,500,000. One per cent. of this 
amount would be $25,000; one-tenth of one per cent. 
would be $2,500. Hence this bond, to protect the 
state against wilful failure to assess the property in 
such county at the full cash value thereon, in this case, 
would be $2,500. 

Now, the assessor giving this bond can give one 
or more sureties, to be approved by the Auditor. 

Or, in place of individual sureties, the assessor 
may offer a company as surety, and be repaid the 
amount of premium which such company charges for 
keeping surety on his bond. 

In other words, it is entirely optional with the 
assessor as to what surety he gives, and in either case 
it is done without expense to him. 

Any of the standard companies will underwrite 
a bond, and all that they regard, generally, is that 
the obligor be a party of integrity and good standing 
in his community. Those assessors who have been 
furnished with the blank bond and have not given the 
bond as provided, should be required to do so at once, 
and in default thereof you should take such action as 
the law provides. 

Very respectfully yours, 
CHAS. C. POST, 

Attorney General. 
CAESAR A. ROBERTS, 

Assistant. 
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CORPORATIONS. INCORPORATION BY 
ALIENS. 

Aliens can not incorporate under Colorado laws, and the 
Secretary of State has no authority to issue a charter to such 
organizations. 

Attorney General's Office. 
Denver, Colorado, June 19, 1901. 

HON. DAVID A. MILLS, 
Secretary of State, 

Dear Sir—Replying to your communication of the 
17th inst., in Which you ask: 

First. "If foreign subjects or persons not citizens of the 
United States can incorporate under the laws of the state a 
society, association or corporation not for profit?" 

My answer is, no. 
Second. "Can the Secretary of State issue a charter to such 

an organization if the incorporators are not citizens, but are 
residents of the United States?" 

To this second question I also answer, no. 
Third. "Can natives of China become naturalized 'citizens 

of the United States?' " 

Answer, they can not, under the laws of the 
United States in United States courts. 

Respectfully submitted. 
CHAS. C. POST, 

Attorney General. 
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COMMUTATION OF SENTENCE ACT. 

Under the act of March 15, 1887, life prisoners are entitled 
to deductions for good time. All persons sentenced between June 
13, 1887, and July 17, 1889, are entitled to the benefit of the act. 
As to all persons sentenced while the act was in force, the right 
of the prisoner to commutation of sentence under the act, is 
absolute, and as to those sentenced prior to the act, the matter of 
commutation is entirely within the discretion of the Governor 
of the state. 

Attorney General's Office. 
Denver, Colorado, June 21, 1901. 

HON. JAMES B. ORMAN, 
Governor of the State of Colorado, 

Denver, Colorado. 
Dear Sir—I have your letter of June 15, in refer-

ence to the act approved March 15, 1887, known as 
the Commutation of Sentence Act. 

Session Laws, 1887, p. 225. 

The first section is as follows: 
"That all prisoners hereafter sentenced for life to the State 

Penitentiary shall be entitled to allowances of time for good 
behavior the same as if sentenced for the term of the expectation 
of life of such convict, based on the Carlisle mortality tables, 
and at the expiration of such period, less the allowance for good 
time, if any, he shall be discharged; Provided, That such period 
of expectation of life shall in no case be estimated at less than 
ten or more than twenty-five years." 

In my view this act should be constructed to 
mean that when a life sentence was imposed it should 
read as though the prisoner was sentenced for 
years, inserting in the blank the term of his expectation 
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of life, as taken from section 1746a and 1746b of 
Mills' Annotated Statutes, except that in no case should 
said expectancy exceed twenty-five years, nor less than 
ten years, but between those periods the actual expec-
tation is to be inserted and the allowances for good 
behavior deducted therefrom; in case the expectation 
exceeds twenty-five years, twenty-five years is to be 
inserted and the allowances deducted therefrom; in 
case the expectation is less than ten years, ten years 
is to be inserted and the allowances deducted there-
from. This section is mandatory; it was within the 
power of the general assembly to pass it as to all per-
sons subsequently sentenced, and to persons so sen-
tenced while the act was in force, such a right accrues 
that subsequent legislation can not take it away. 

The act was passed without an emergency clause, 
and hence did not take effect until ninety days after 
its approval, which would be June 13, 1887, and the 
repeal act was likewise passed without an emergency 
clause, hence it did not take effect until ninety days 
after its approval, which would be July 17, 1889, so 
that all persons sentenced on and including the 13th 
day of June, 1887, up to and including the 17th day 
of July, A. D. 1889, are entitled to the benefit of 
the act. 

The second section of the act is as follows: 
That it is the sense of this general assembly that a pardon 

should be granted by the Executive then in office to all persons 
already under life sentence when they shall have served a sen-
tence of twenty-five years, less their allowance for good time; 
Provided, That the provisions of this section shall not apply to 
persons whose offenses have been of such an aggravated character 
or whose conduct while in prison has been so exceptional that, in 
the opinion of the Executive, they shall not be entitled to receive 
the clemency herein requested. 

The matter of reprieves and pardons is entirely 
within the hands of the Governor of State, and is so 
vested by section 7 of article IV of the Constitution 
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of Colorado. This right can not be abridged nor taken 
away by the general assembly, and its power in this 
respect is confined to prescribing regulations relative 
to the manner of applying for pardons. 

The author of the act of 1887 is the Hon. Robert 
S. Morrison, a gentleman whom I consider to be the 
leading authority in the West on the interpretation 
of mining and constitutional law. I conferred with 
him frequently before answering the questions of 
Your Excellency. His view of the second section coin-
cides with mine as to the fact that it is merely direc-
tory and could by no means be considered mandatory. 
Under the second section the prisoner, then under 
sentence, is recommended to the consideration and 
clemency of the Executive. The general assembly had 
provided as to persons to be thereafter sentenced, and 
feeling that a like consideration should be shown 
those already imprisoned, but feeling that it had no 
power in the matter, the general assembly made a 
general recommendation to the Executive. 

In all cases occurring under the first section, the 
right of the prisoner is absolute as to the commutation 
of his sentence. 

In all cases occurring under the second section, 
the matter is entirely in the hands of Your Excellency. 

Yours very respectfully, 
CHAS. C. POST, 

Attorney General. 
By CAESAR A. ROBERTS, 

Assistant. 
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STATE OFFICERS. APPROPRIATIONS FOR 
ASSISTANTS. 

Where an appropriation bill provides a salary of $1,800 for 
a clerical position in a state office, and by an error in enrolling 
the bill the appropriation is made to read $1,500, the legislative 
journals should be resorted to to ascertain the correct amount 
and the amount stated in the bill as adopted by the general 
assembly should control. 

Attorney General's Office. 
Denver, Colorado, June 28, 1901. 

MR. JULIUS H. CLARK, 
State Treasurer's Office, 

Dear Sir—I am in receipt of your favor of yes-
terday, in which you have the following to say: 

"By the action of the senate and house, the sum of eighteen 
hundred dollars per year was appropriated for bookkeeper, Treas-
urer's office, but owing to a clerical error in the enrollment of 
the appropriation bill, the sum of fifteen hundred dollars was 
inserted, instead of the correct amount. Will you inform me if 
the State Auditor can properly and legally draw warrants for 
the amount regularly appropriated, as shown by the senate and 
house journals, viz., eighteen hundred dollars a year?" 

In reply I will say that the Auditor can properly 
draw warrants for the amount regularly appropriated, 
as shown by the Senate and House journals. 

In the case of T. H. Roberts, reported at page 525 
of the 5th Colorado Reports, the court lays down the 
following rule: 

"Whenever a question arises of the existence of a statute 
or of its precise terms, or its constitutional enactment, the court 
may resort to the legislative journals as propel" sources of infor-
mation as evidence." 
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This rule has been followed in later decisions. 
The legislative journals show that $1,800 was 

the amount appropriated for your position, and not-
withstanding the fact that on the bill as enrolled the 
sum of $1,500 shows by reason of an error the Auditor 
is entirely justified in drawing his warrants on the 
basis of $1,800 per year, after satisfying himself that 
such was the amount appropriated, by an examination 
of the journal. 

I have examined the journal as to this matter, and 
find that the conference committee's report on the bill 
(No. 430 of the House) provided for making your 
salary $1,800 per year; that said report was duly 
adopted, and the bill duly passed as amended, accord-
ing to said report. 

Yours truly, 
CHAS. C. POST, 

Attorney General. 
By GEORGE M. POST, 

Assistant. 

CORPORATIONS. RENEWAL CERTIFICATES. 

In determining the fees to be paid the Secretary of State, 
by corporations on filing renewal certificates, reference must be 
had to the law of April 13, 1897, to determine the amount thereof. 

Attorney General's Office. 
Denver, Colorado, July 2, 1901. 

HON. D. A. MILLS, 
Secretary of State, 

Denver, Colorado. 
Dear Sir—I am in receipt of your letter of 

inquiry of the 28th ult., in which you ask whether or not 
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your office shall collect the same fee on filing renewals 
as for filing original certificates of incorporation in 

H. B. No. 4, approved April 6, 1901. 
In reply I will say that by act of the general as-

sembly, approved April 11, 1899, it was provided that 
corporations filing certificates of renewal should pay 
for the same the fee "as is now provided by law for 
filing new corporation papers." 

The law which provided for fixing fees for filing 
corporation papers which was in effect when the act 
of April 11, 1899, was passed, was the act approved 
April 13, 1897, page 157 of the Session Laws of 1897. 

This latter act was repealed by the act of April 6, 
1901, expressly. Does the repeal of that act repeal 
also any part thereof which may have been adopted in 
another unrepealed act? The answer to this question 
answers your inquiry. 

An examination of the authorities on this ques-
tion reveals some conflicts, some authorities holding 
that such a reference as we have in this case is merely 
a rule for guidance, and such rule may be found at 
any time by reference to existing statutes. Other au-
thorities hold that an act adopting by reference the 
whole or a portion of any statute, means the law exist-
ing at the time of the adoption, and does not adopt 
any subsequent modification or repeal thereof, unless 
it does so by expess intent. 

The latter doctrine is supported by a great major-
ity of the decisions, and seems to be the correct one. 

There is no express provision concerning the fees 
for filing renewal certificates in the act of April 6, 
1901, and therefore, we can not apply any of its terms 
in determining what fees shall be charged for such 
papers. However, by referring to the act of April 
13, 1897, the amount of such fees can be easily ascer-
tained. It is as though the amounts of the fees were 
written into the law of April 11, 1899, and notwith-
standing the fact that the act of 1897 has been ex-
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expressly repealed, it is to that law that we must look 
for determining the fees to be charged for filing 
renewal certificates of corporations. 

Yours respectfully, 
CHAS. C. POST, 

Attorney General. 
By GEORGE M. POST, 

Assistant. 

NOTARIES PUBLIC. BOND. 

A surety desiring to be released from the bond of a notary 
public must file notice of the same with the county clerk of the 
county where such notary resides. The clerk must, thereupon, 
notify the notary public, who must file other security, and on 
the filing and approval of such new security the former security 
is released. 

Attorney General's Office. 
Denver, Colorado, July 11, 1901. 

HON. D. A. MILLS, 
Secretary of State, 

Denver, Colorado. 
Dear Sir—I am in receipt of your favor of the 9th 

instant, in which you inquire if a surety can withdraw 
from the bond of a notary public. 

In reply I will say that since a notary is a county 
officer the statute regulating the matter of county 
officials' bonds will apply in the case of a notary. 

A surety desiring to be released from such a bond 
must file a notice of such desire with the county clerk 
in which the notary public resides. Upon receipt of 
such notice, the county clerk must notify the notary, 
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who must thereupon file other security which shall be 
approved in the ordinary manner. 

Sections 3305 and 3306, M. A. S. 

The filing and approval of the new security re-
leases the old surety. 

Yours respectfully, 
CHAS. C. POST, 

Attorney General. 
By GEORGE M. POST, 

Assistant. 

CORPORATIONS. CONSOLIDATION. FILING 
ARTICLES. 

Where corporations consolidate, such corporation, under the 
statute, becomes a new corporation, and must file its articles in 
the same manner and pay the same fees as though it was an 
original corporation. 

Attorney General's Office. 
Denver, Colorado, July 18, 1901. 

HON. DAVID A. MILLS, 
Secretary of State, 

Denver, Colorado. 
Dear Sir—I am in receipt of your favor of the 

10th instant, in which you ask if a corporation 
formed by the consolidation of two or more corpora-
tions without increase of capital stock in excess of the 
aggregate amount of the companies combined, shall 
be charged the fees on capitalization as provided in 
section 1 of house bill No. 4, of the Thirteenth Gen-
eral Assembly, approved April 6, 1901. 
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In reply thereto I will state that it is my opinion 
that your office should charge the new company the 
same fees for filing its articles of incorporation as are 
charged for filing articles of any new corporation. 

Such consolidated corporation is a new corpora-
tion, as stated in the statutes providing for consolidation, 

and must file its articles of incorporation in the 
same manner and form as original incorporations and 
should therefore be charged the same fee. 

Yours very truly, 
CHAS. C. POST, 

Attorney General. 
By GEORGE M. POST, 

Assistant. 

CRIMINAL LAW. PAROLING REFORMATORY 
PRISONERS. PRISONERS VIOLATING PAROLE. 

Under section 23, of the State Reformatory Act, Session 
Laws, 1889, page 418, the Warden of the Reformatory can parole 
a prisoner and retake such prisoner, in accordance with the act. 
The prisoner is still, in contemplation of law, serving his 

sentence. But where such paroled prisoner violates any law and is 
apprehended therefor and taken into custody to answer the 
charge against him, it is beyond the power of the Reformatory 
Commissioners to take such prisoner from the custody of the 
officers holding him to answer for the act committed. 

Attorney General's Office. 
Denver, Colorado, July 24, 1901. 

JOSEPH H. SMITH, ESQ., 
Warden, Colorado State Reformatory, 

Buena Vista, Colorado. 
Dear Sir—I have your letter of July 14th, asking 

the opinion of this office as to the construction of sec-
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section 23, of the act approved April 19, 1899, known as 
the State Reformatory Act, Session Laws, 1889, page 
418, et seq. 

In addition, you ask whether or not prisoners, 
while on parole, are in the legal custody of the com-
missioners; whether or not they may be retaken and 
returned upon proper requisition, and whether or not 
it is the duty of any officer having such paroled pris-
oner in charge to deliver him upon requisition, and if 
it is not such officer's duty to do so under the statute. 

I have the honor to reply: That I have given this 
matter very careful examination, and I find that the 
question of paroling prisoners is one that has fre-
quently been before our courts of last resort and that 
such courts have not looked with very great favor 
upon such acts. The state of Michigan goes so far 
as to declare a law identical with ours, so far as re-
gards section 23 of the act, as unconstitutional, but 
the states of Ohio and Massachusetts uphold such a 
law as tending to the reformation of the prisoner. 

Until our Supreme Court shall decide otherwise, I de-
sire to say that I consider the law valid and beneficial 
in its effects. 

That many states have enacted laws extending 
prison limits, by construction, to any point in the state 
where prisoners may be employed or permitted to go, 
and hence, it would seem the proper view to hold that 
no matter where such prisoner may be under his 
parole he is at all times within the legal custody and 
under the control of the commissioners and that it is 
the duty of any officer upon the written order of the 
commissioners, certified by the clerk of the institu-
tion, under such warrant, to return to actual custody 
any conditionally released or paroled prisoner and 
that it is the duty of the officer to execute the order the 
same as ordinary criminal process. 

However, to conclude at this point would be to 
overlook a very important exception. Where a pa-
roled or conditionally released prisoner commits some 
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crime or misdemeanor, making him liable to arrest, 
and such a prisoner is detained under criminal pro-
cess issuing out of a court having jurisdiction of the 
offense and having acquired jurisdiction of the person 
of the prisoner under such process, the officer, in my 
opinion, could justify his failure to return the paroled 
or conditionally released prisoner to the actual ens-
tody of the institution under the commissioners' war-
rant, by production of the process by which he 
detained such prisoner for the act subsequently com-
mitted. In other words, the law does not contemplate 
that a paroled prisoner, detained in properly legal 
custody for an act committed, can be taken therefrom 
by the warrant of the cammissioners, but must be 
held to abide the action of the court having jurisdic-
tion of his person and of the offense. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
By CAESAR A. ROBERTS, 

Assistant. 
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BUILDING AND LOAN ASSOCIATIONS. 
LICENSE TAX. 

Under the Revenue Law of 1901 building and loan 
associations must pay a corporation license tax upon the full amount 

of the capital stock for which such corporation is capitalized, as 
shown by their articles of incorporation. 

Attorney General's Office. 
Denver, Colorado, July 25, 1901. 

HON. C. W. CROUTER, 
Auditor of State, 

Denver, Colorado. 
Dear Sir—In reply to your communication of 

some time ago, asking on what basis you should collect 
the annual license tax from building and loan 
associations, I have the honor to say: 

After a careful investigation of the law and 
authorities on the taxation of building and loan as-
sociations, I have come to the conclusion that they 
should pay this license tax upon the full amount of 
their capitalization as shown by their articles of in-
corporation. 

This annual corporation license is not a tax upon 
the capital but is a license collected upon the basis 
of the capitalization. The language of the law (Sec-
tion 70-A of the revenue law) excludes the idea that 
the license may be based upon the amount of stock 
sold or capital paid in. 

The expression "capital stock," as used in the 
statutes of this state, means the amount of nominal 
capitalization, as may be determined by a study of 
the various sections in which it occurs, and this being 

the case, its use in a different sense by implication or 
construction is unwarranted. 
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While building and loan associations differ from 
other forms of corporations in the manner of 
realizing profits from the funds invested therein, this 
is practically the only fundamental difference and 
that difference is not sufficient to warrant the adop-
tion of a new definition of a well settled term, without 
express authority therefor. 

It has been said that the nominal capitalization 
of building and loan associations is of no value, and 
therefore the license should not be based upon it. But 
this nominal capital is of a certain value as a matter 
of inducement to investors, if for nothing else. 

Your duty, therefore, seems very clear to me in 
the matter. 

Yours respectfully, 
CHAS. C. POST, 

Attorney General. 
By GEORGE M. POST, 

Assistant. 

CRIMINAL LAW. CAPITAL PUNISHMENT. 

The act of the general assembly of 1901, providing for capital 
punishment, does not go into effect until the first day of 

August, A. D. 1901. 

Attorney General's Office. 
Denver, Colorado, July 25, 1901. 

MR. SAMUEL G. McMULLIN, 
District Attorney, 

Grand Junction, Colorado. 
Dear Sir—I am in receipt of your favor of the 

20th inst., in which you inquire as to the time of 
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effect of the capital punishment law of the late 
general assembly. 

In reply thereto, I beg leave to call your atten-
tion to the constitutional provisions to which you 
referred in your letter, also some court decisions on 
the matter. 

Section 11 of article IV of the Constitution pro-
vides as follows: 

"Every bill passed by the general assembly shall, before it 
becomes a law, be presented to the Governor. If he approve, he 
shall sign it, and thereupon it shall become a law, but if he do 
not approve, he shall return it with his objections to the house 
in which it originated, which house shall enter the objections at 
large upon its journal, and proceed to reconsider the bill. If, 
then, two-thirds of the members elected agree to pass the same, 
it shall be sent, together with his objections, to the other house, 
by which it shall likewise be reconsidered, and if approved by 
two-thirds of the members elected to that house, it shall become 
a law, notwithstanding the objections of the Governor. In all 
such cases, the vote of each house shall be determined by ayes 
and noes, to be entered upon the journal. If any bill shall not be 
returned by the Governor within ten days after it shall have been 
presented to him, the same shall be a law in like manner as if 
he had signed it, unless the general assembly shall, by their 
adjournment, prevent its return, in which case it shall be filed, 
with his objections, in the office of the Secretary of State within 
thirty days after such adjournment, or else become a law." 

House Bill No. 71, the bill providing for capital 
punishment, was presented to the Governor on April 
1, 1901, the last day of the legislative session. There-
fore he had thirty days in which to consider the bill. 
On May 2 he filed the bill in the office of the Secretary 
of State without his approval and also without any 
objections. 

Section 19 of article V of the Constitution 
provides in part, as follows: 

"No act of the general assembly shall take effect until ninety 
days after its passage (except in cases of emergency, which shall 
be expressed in the act). * * * " 
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No emergency is expressed in the bill, and there-
fore the ninety days' clause must govern. 

It seems clear to me that the filing of a bill in the 
office of the Secretary of State without the Governor's 
approval, and also without objections by him, is equiv-
alent in legal effect to an approval by the Governor, as 
of the date of filing. That is, ninety days must elapse 
after the date of filing before the law takes effect, the 
same as though the Governor had signed it. This con-
clusion is supported by reason, and I cite you to the 
following authorities: 

Logan vs. State, 3 Heiskell, (Tenn.) 442. 
Sedgwick on Construction, etc., 67. 
Cooley's Constitutional Limitations, 155, 

and cases cited. 

In the case of Harding vs. People, 10 Colo., 392, 
the court says: 

" In the absence of any emergency clause, in view of this 
constitutional provision (section 19, article V) , the expression, 
'After the passage of the act,' as used in the law, can have but 
one meaning, namely, after the act goes into effect." 

In Wall vs. Garrison, 11 Colo., 517, the language 
of the court is to the effect that an act of the general 
assembly can not take effect until the expiration of 
ninety days from and after the date of its approval. 

In the light of the foregoing, the rule would then 
seem to be that an act of the general assembly pre-
sented as in the case of House Bill No. 71, on the last 
day of the session, may be retained in the office of the 
Governor thirty days after the adjournment of the 
session. 

If at the end of such thirty days it be filed in the 
office of the Secretary of State without the Governor's 
approval, and also without his objections, then it shall 
take effect ninety days from such filing. 
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This being correct, the capital punishment law 
does not take effect or go into operation until August 
1, 1901. 

Yours very truly, 
CHAS. C. POST, 

Attorney General. 
By GEORGE M. POST, 

Assistant. 

STATE OFFICERS. SECRETARY OF STATE. 
FEES PAID UNDER PROTEST. 

Fees paid under protest to the Secretary of State should 
be turned into the State Treasurer in the monthly report. Pay 
Payment under protest is not the less a payment because of the 
protest, the protest merely negativing the presumption of the 

waiver of any right the payor may have in case of any irregular-
ity in the law. A law valid on its face affords protection to a 
ministerial officer in the performance of his duties. 

Attorney General's Office. 
Denver, Colorado, August 10, 1901. 

HON. DAVID A. MILLS, 
Secretary of State, 

Denver, Colorado. 
Dear Sir—I reply to your request of July 31, for 

an official opinion, in which you say: 
"Please advise me if I should accept payment of fees to be 

paid to this office, under protest, and receipt for same, showing 
the protest in the receipt. If so, should the money so paid under 
protest be paid to the State Treasurer in my monthly report, or 
should I hold it as a special deposit until the matter under which 
protest is made shall have been decided? If the law should be 
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declared invalid by the courts, would I and my bondsmen be lia-
ble for the amount of fees paid under protest, in excess of the 
amount that should have been paid as determined by the court?" 

The statute provides: 
"All moneys and fees received by the Secretary of State by 

virtue of his office, except his salary as Secretary of State, shall 
be paid by him into the state treasury on the first Monday of each 
month." 

The payment of fees under protest is none the less 
a payment because of the protest, the effect of the 
protest being only to negative the presumption of 
waiver of any rights of the payor in case there should 
be any irregularity which would make the payment 
of fees unnecessary. Therefore, I am of the opinion 
that you should accept the legal fees tendered and re-
ceipt for the same, and if desired by the payor, make 
his receipt show that the payment was made under 
protest. And that you should pay the fees collected 
into the state treasury, as provided by statute, in the 
same manner as though no protest had been made 
against their payment. 

Your last question, namely, 
"If the law should be declared invalid by the courts, would 

I and my bondsmen be liable for the amount of fees paid under 
protest, in excess of the amount that should have been paid as 
determined by the court?" 

Is more difficult to answer. 
Our Supreme Court, quoting from Cooley's Con-

stitutional Limitations in Coulter vs. Board of County 
Commissioners of Routt county, 9 Colorado, 258, 267. 
holds: 

"When a statute is adjudged to be unconstitutional, it is as 
if it had never been. Rights can not be built up under it. Con-
tracts which depend upon it for their consideration are void. 
It constitutes a protection to no one who has acted under it, and 
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no one can be punished for having refused obedience to it before 
the decision was made." 

This is laid down by Judge Cooley as a general 
rule, and a considerable array of authorities is cited in 
support of such rule. 

Cooley's Constitutional Limitations, 6th 
Ed., 222. 

A careful examination of the cases cited in support 
of this rule forces the conclusion that the rule as laid 
down is too broad, the opinion in one of the cases cited 
going so far as to hold: 

"Under our system of government no power is given to 
public officers to refuse or suspend their obedience to laws on 
any opinion of their own that a law is unconstitutional." 

Clark vs. Miller, 54 N. Y., 528, 532. 

Our own Supreme Court, in a later case, holds: 
" I t is a general rule that in summary proceedings in man 

mandamus, courts refuse to determine as to the constitutionality of 
statutes affecting the rights of third parties; and grave questions 
of this character may not be raised by ministerial officers whose 
duty it is to carry out statutory directions * * *. The reasons 
for this rule are apparent. Public policy and public necessity 
require prompt and efficient action from such officers, and when 
entrusted with the assessment of taxes, and the disbursement of 
public revenue, they have no right to refuse to perform min-
isterial duties prescribed by law because of any apprehension on 
their part that others may be injuriously affected by it, or that 
the statute prescribing their duties may be unconstitutional." 

Ames vs. People, 26 Colo., 83, 90. 

And again, 
"Aside from what has already been said, we think it would 

be dangerous to government to allow purely ministerial officers, 
such as respondents, to question the constitutionality of these 
various acts, or to refuse to extend any tax when required so to 
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do. If the county assessor of Arapahoe county may refuse to 
extend the military poll tax, the county assessor of Pueblo county 
may refuse to extend the tax for the State University, while the 
county assessor of some other county may refuse to extend the 
tax for the State School of Mines, or for general purposes. To 
permit this would result in seriously crippling the state gov-
ernment and compel state institutions which derive their support 
from the state to close their doors at the will or caprice of 
county assessors or county treasurers. It is always better for 
ministerial officers to obey the law." 

People vs. Ames, 24 Colo., 431. 

The Supreme Court of Illinois, in passing upon 
the question, uses the following language: 

"The law under which this additional tax was imposed had 
passed the legislature under all the forms of the Constitution, 
and had received executive sanction, and became by its own in-
trinsic force, the law to you, to every other public officer in the 
state, and to all the people. You assumed the responsibility of 
declaring the law unconstitutional, and at once determined to 
disregard it, to set up your own judgment as superior to the ex-
pressed will of the legislature, asserting, in fact, an entire inde-
pendence thereof. 

"This is the first case in our judicial history in which a 
ministerial officer has taken upon himself the responsibility of 
nullifying an act of the legislature for the better collection of the 
public revenues—of arresting its operation—of disobeying its be-
hests, and placing his own judgment over legislative authority 
expressed in the form of law. 

"To the law every man owes homage—'the very least as 
needing its care, the greatest as not exempted from its power.' To 
allow a ministerial officer to decide upon the validity of a law 
would be subversive of the great objects and purposes of gov-
ernment; for if one such officer may assume infallibility, all 
other like officers may do likewise, and thus an end be put to civil 
government, one of whose cardinal principles is, subjection to the 
laws. 

"Being a ministerial officer, the path of duty was plain be-
fore you. You strayed from it and became a volunteer in the 
effort to arrest the law and was successful. Had the property 
owners who were subjected to this additional tax considered the 
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law unconstitutional, they could, in the proper courts, have tested 
the question, and it was their undoubted right to so do. Your 
only duty was obedience. The collected will of the whole people 
was embodied in that law. A decent respect to them required 
that all their servants should obey it." 

People ex rel. vs. Solomon, 54 Ill., 39, 
45, 46. 

And the Supreme Court of Texas, in passing upon 
the same question, holds: 

" I t is believed that any citizen of the state whose interests 
are affected by an act which he believes unconstitutional, may, 
by pursuing a legal course, test the constitutionality of a law; 
or, if he chooses, may wholly disregard that act as law; but in 
that case he acts at his peril, and should the act of which he 
complains be decided to be law, then he must suffer the conse-
quences of bad judgment or perverted will. It is therefore 
deemed advisable for every good citizen to obey whatever may 
be promulgated by the law-making power as law, until the same 
shall have been passed upon by the courts of the country in a le-
gitimate and proper manner. If this, then, is the duty of the 
citizen, and he obeys or submits to whatever has received the 
legislative sanction as law, then he should not be deemed guilty of 
laches, and his rights sacrificed to those who are ready to usurp 
the province of the judiciary and declare for themselves what 
is and what is not the law. We are not willing to indorse the 
proposition, in its broadest sense, that a ministerial officer has the 
right or power to decide upon the constitutionality or unconsti-
tutionality of an act passed with all the formality of law. It is 
the duty of such officers to execute and not to pass judgment upon 
the law. 

"We are not willing to construe the quotation from Cooley's 
Constitutional Limitations, page 188, in the same light as the 
learned counsel for the plaintiff in error appears to have done. 
It is true that when an act has been declared unconstitutional, 
then it is as though it had never been, but we do not think that 
the author in the text, or the cases cited by him, intended to an-
nounce the doctrine that an unconstitutional law could be no 
protection to officers or citizens before the same had been passed 

upon and adjudged invalid." 

Sessums vs. Botts, 34 Texas, 335, 349, 350. 
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This is the condition confronting us; the legisla-
ture, with due regularity and in proper form, enacts 
a statute which is, to all appearance, within its power 
to enact; and which is believed by it (the body which 
alone, under our form of government, has the power 
to enact law) to be valid and binding law. This stat-
ute commands the performance of certain official 
duties on the part of a ministerial officer. 

Such officer is sworn and under bond, to perform 
all his official duties. The power and authority of 
construing the Constitution and laws of our state are, 
by the Constitution, vested in the judiciary. 

Cooley's Constitutional Lim., pp. 57, 58, 59. 
Sec. 1, Art. VII, Const, of Colo. 
Greenwood Cemetery Company, vs. Routt, 

17 Colo., 156. 
People ex rel. vs. Martin, 19 Colo., 565. 

The presumption is that every statute is valid and 
constitutional until the contrary is held by a court 
of competent jurisdiction. 

Cooley's Const. Lim., pp. 201, 218. 
People ex rel. vs. Tucker, 5 Colo., 455, 

458, 459. 
Alexander vs. People, 7 Colo., 150, 159, 160. 
Newman vs. People, 23 Colo., 300, 306. 

And a statute must be held constitutional until 
its unconstitutionality is established beyond a 
reasonable doubt. 

Denver City vs. Knowles, 17 Colo., 204, 
211. 

In re Leasing of State Lands. 18 Colo., 359, 
365. 

Farmers', etc., Co. vs. Agricultural, etc., 
Co., 22 Colo., 513, 528. 
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The cases which support the rule as laid down by 
Judge Cooley, where any reason at all is given, would 
seem to be based upon two propositions, that is: that 
an unconstitutional act is not law at any time, on the 
theory that what the Constitution prohibits can not 
be done; and that ignorance of the law excuses no one. 
But when does an unconstitutional act become void 
as to the officer whose duty it is to execute its man-
dates, at its inception, or when passed by the legisla-
ture and signed by the Governor in due form? 

This can not be for the presumption of constitu-
tionality forbids as we have seen. The act is presumed 
to be valid and constitutional until its constitu-
tionality is determined, not by a ministerial officer, 
but by a court of competent jurisdiction. And while, 
as abstract logic, from a theoretical standpoint, the 
statement that what is prohibited by the Constitution 
is physically impossible of performance, may be true, 
yet, as a practical fact, such is not the case, as all 
the ministerial officers of a state might pronounce an 
act unconstitutional, and until some court of compe-
tent jurisdiction has determined that such act con-
flicts with the Constitution, it has all the force and 
effect of law, and if such determination is never (by a 
court) made, such act is a valid law in its operation. 
The maxim that "Ignorance of the law excuses no 
one," when applied to a ministerial officer, who, in the 
performance of his official duties is executing the 
mandates of an act bearing all the indicia of law and 
having all the force and effect of law, would simply 
mean that he is conclusively presumed to know that 
what is the law is not the law. 

I can see a clear distinction between the acts of a 
private person and the acts of a ministerial officer in 
the performance of his duties under an act in conflict 
with the Constitution prior to the time that such act is 
declared unconstitutional by the proper tribunal, in 
that the act of the private person is optional with him 
and voluntary on his part, while the act of the officer 
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is compulsory, and he has no choice but to obey or 
suffer the penalty for a failure to perform his official 
duties. 

For the foregoing reasons and in the light of the 
later decisions, I am of the opinion that an act of the 
legislature, valid on its face, has the force and effect 
of law until it is declared to be inhibited by the Consti-
tution by the proper judicial tribunal, and affords 
protection to a ministerial officer commensurate with 
the duty imposed for the honest and conscientious 
execution of its mandates. 

Yours respectfully, 
CHAS. C. POST, 

Attorney General. 
By JAMES D. MERWIN, 

Assistant. 

REVENUE. ASSESSORS VERIFYING ROLLS 
BEFORE AUDITOR, 

Section 89 of the Revenue Act of 1901, relative to the pay-
ment of expenses of the county assessors attending the state 
capitol to verify their assessment rolls before the Auditor, the 
same is equivalent to an appropriation of the first class, and the 
Auditor should credit up a sufficient amount from the general 
fund to pay such compensation. 

Attorney General's Office. 
Denver, Colorado, August 15, 1901. 

HON. CHARLES W. CROUTER, 
Auditor of State, 

Denver, Colorado. 
Dear Sir—I have your letter of August 8, asking 

the opinion of this office as to your duties under 
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section 80 of House Bill No. 1, generally known as the 
Revenue Law, as to paying the expenses of the county 
assessors after they have verified their assessment 
rolls, and as you direct my attention to three different 
questions arising under the section, I will answer 
them, as asked, and I, therefore, have the honor to 
reply as follows: 

"First. Is the section above referred to equivalent to an 
appropriation, and is this office justified in crediting up, on the 
hook of this office, a sufficient amount to be paid from the general 
fund to cover the amounts to be paid to the several assessors?" 

Tested by the decisions in Colorado, section 89 of 
the Revenue Act, is a complete appropriation in 
itself. It is definite as to the time when, the amount 
and the purpose for which the payment is to be made, 
and in addition directs the Auditor to draw warrants 
on the State Treasurer for such amounts, payable out 
of the state revenues "for that year" (that is to say, 
the year in which such meeting is held and the verifi-
cation of the assessment roll is made) when col-
lected. 

This leaves nothing farther to be done. Nothing 
is left to inference. All prerequisites have been com-
plied with and the section furnishes authority for the 
action of your office. 

"Second. If the section is equivalent to an appropriation, 
what classification will it have under the law of 1897, classifying 
appropriations?" 

It is the compensation provided for an officer 
who is directed by law to perform a certain act. But, 
in coming to the capitol to present his roll for verifi-
cation, he is only performing one of the duties of his 
office; he is not charged with the execution of any law 
of the state, and there is nothing in the requirement 
that changes his status, hence the right of the assessor 

to his compensation for this act comes under the 

ATTORNEY GENERAL OF COLORADO. 115 

head of "appropriations for any other officer or officers," 
that is to say, the fourth class, as prescribed 

by the act of 1897, classifying appropriations. 
"Third. The proviso specifying that the amounts be paid 

when the revenues for that particular year are collected; does 
this mean that we should not issue warrants until all of the 
money for that particular year has been turned into the State 
Treasurer, or would we be justified in anticipating the revenue 
in the same manner as we do with other appropriations?" 

There is nothing in the section that requires you 
to pursue a different course in estimating the amount 
of revenues that will come to a particular class from 
revenues already in hand, such as those arising from 
licenses, the flat tax on corporations and those which 
may properly be estimated to arise from a levy already 
made. It is your duty, after reserving sufficient funds 
for the preferred appropriations and expenses, to 
issue warrants for the other appropriations in the 
order of their class and in the usual course of business 
in your office. I suggest that you estimate, from the 
revenues and sources of revenues above indicated what 
amount is properly applicable to claims of the fourth 
class. Being in charge of the finances of the state and 
having before you all necessary data upon which to 
base such estimates, you can tell, within a safe per-
centage, the amount at present applicable to this class 
of claims. I might suggest that the courts of this state 
enjoin upon the officers the duty, not only of being 
cautious, but of being prompt in acquainting them-
selves with the exact conditions as well as the reasona-
ble probabilities of each fund and making proper 
transfers, under the law, to different funds in order 
to promptly meet the expenses of the different classes. 
While the general assembly, in obedience to the sug-
gestion of the Supreme Court concerning appropria-
tions, has classified appropriations, it has neverthe-
less made it equally as imperative to pay one class as 
the other where the funds can be reasonably antici-
pated to meet that class of claims. 
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In the foregoing I have merely advised as to the 
compensation to be paid county assessors when they 
present their assessment rolls for verification. This 
does not apply to the State Board of Assessors, which 
is charged with new and unusual duties. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
CAESAR A. ROBERTS, 

Assistant. 

ST. LOUIS WORLD'S FAIR. PAYMENT OF 
COMMISSIONERS. 

Under the act of 1901, Session Laws, 1901, page —, the 
commissioners are paid upon warrants drawn directly by the Treasurer 

against the fund, and the appropriation for such commis-
sion would come under the fifth class under the law of 1897. 

Attorney General's Office. 
Denver, Colorado, August 15, 1901. 

HON. JAMES N. CHIPLEY, 
State Treasurer, 

Denver, Colorado. 
Dear Sir—I have your letter of the 14th, relative 

to the payment of the salary vouchers for June and 
July, 1901, drawn in favor of the commissioner-in-
chief of the Board of St. Louis World's Fair Mana-
gers, under chapter 95, Session Laws, 1901, in which 
you ask my interpretation of the law as to your 
authority to pay money upon such vouchers, and also 
the classification of the appropriation therefor under 
the law of 1897, to which I have the honor to reply 
as follows: 
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Section 10, of chapter 95, of the Session Laws of 
1901, provides that no indebtedness shall be con-
tracted except by authority of the commission, which 
commission shall audit all accounts and issue vouchers 

for the payment of the same. 
Section 12 of the act provides an appropriation of 

$50,000, and the State Treasurer is directed to pay 
the same from the general funds from time to time on 
the requisition of said board, signed by the Governor 
and accompanied by an estimate of the expenses to 
the payment of which the money so drawn is to be 
applied, and then provides a limit as to the expedi-
tures in each year. 

There is no incongruity in the commission draw-
ing money direct upon its vouchers from the State 
Treasurer. It is provided in the second subdivision of 
section 1792 that the Treasurer shall "disburse the 
public moneys upon warrants drawn upon the Treas-
urer, according to law, and not otherwise." 

Under the first subdivision of section 1821 of 
Mills' Annotated Statutes, the Auditor of State 
shall— 

"Audit and settle all claims against the state, payable out 
of the treasury, except only such claims as may be expressly 
required by law to be audited and settled by other officers and 
persons." 

Doubtless these provisions were made to carry 
out the mandate of section 33, of article V, of the State 
Constitution, which provides: 

"No money shall be paid out of the treasury, except upon 
appropriations made by law, and upon warrant drawn by the 
proper officer, in pursuance thereof." 

The offices of State Treasurer and of Auditor of 
State are inseparably connected; they hold duplicate 
receipts; they have access to each others books, and 
the general impression prevails that no warrant can 
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be paid unless it is drawn by the Auditor of State. 
This is incorrect. The law has reserved to itself the 
right to designate certain other officers to present 
vouchers for payment to the State Treasurer, and un-
der this reservation, the act of 1901 directs that the 
State Treasurer pay out the money on the requisition 
of the board. 

However, it would seem a proper procedure for 
you, as State Treasurer, to ask a duplicate voucher or 
requisition in each case and to deposit the duplicate 
in the office of the Auditor of State. You have the 
power to prescribe the means and instruments neces-
sary to conducting the routine business of your office, 
and in order that the accounts may be kept in full in 
the Auditor's office, who is practically the chief ac-
countant of the state, I would suggest that under this 
act you should require duplicates of all vouchers paid 
by you to be properly made out, attested and pre-
sented. 

By section 12 of the act you are directed to pay 
the same "from the general funds" and it is clear that 
the appropriation, under the act of 1S97, falls in the 
fifth class. 

Placing it in this class, the Auditor of State 
should make his estimate as to the funds in that class 
as in other cases where it is contemplated drawing 
upon such fund. 

Relative to the Illinois Act, concerning the 
World's Columbian Exposition, section 7 of the act of 
June 17, 1891, provided that the funds to be paid by 
the State Treasurer were to be paid "upon warrants 
drawn by the Auditor of Public Accounts," which is 
the usual course of business, but there is nothing in 
either the Constitution or the statutes of Colorado to 
prevent the board from drawing direct, instead of 
through the Auditor, and where warrants are drawn 
upon you, as State Treasurer, "according to law," you 
are directed to pay them just as though they were 
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drawn upon you by the Auditor of State, taking into 
consideration the estimate of the amount of money, 
given you by the Auditor of State, made by the 
Auditor for claims of the fifth class, under the law 
of 1897. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
By CAESAR A. ROBERTS, 

Assistant. 

INSURANCE. FRATERNAL AND BENEVO-
LENT ASSOCIATIONS, FEES AND TAXES. 

Fraternal and benevolent associations, under the laws o£ 
Colorado, must file an annual statement with the Commissioner 
of Insurance, as provided by section 2219 of Mills' Annotated 
Statutes. Whether such association should take out a certificate 
of authority to do business depends upon the character and pur-
pose of the organization, which is to be determined from the 
character of its articles of incorporation. All such associations 
are liable for the fee for filing the annual statement, $50, and 
in the event that they are determined to be companies chiefly 
for the purpose of insurance, they are farther liable for the 
other fees and taxes provided by law. 

Attorney General's Office. 
Denver, Colorado, August 28, 1901. 

HON. DAVID F. HOW, 
Deputy Superintendent Insurance 

Department, State Capitol, 
Denver, Colorado. 

Dear Sir—In your letter of July 24, you state 
that you are not satisfied as to whether or not fra-
ternal and benevolent associations come under the 
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supervision of the insurance department, and in 
connection therewith, you ask me certain questions, 
to which I have the honor to reply as follows: 

First. Can fraternal and benevolent societies be compelled 
to render an annual statement to this department? 

To this question I answer, yes. Under section 
2229 of M. A. S., it is provided that, while the pro-
visions of the Insurance Act shall not prevent any 
Masonic, Odd Fellows, religious or benevolent society 
from issuing indemnity, and that they shall not be 
amenable to, nor governed by the provisions of insur-
ance law, yet, nevertheless they shall file an annual 
statement, and this, of course, means the annual state-
ment as specified in section 2219 of M. A. S. 

Second. Should they take out certificates of authority to 
transact business, as provided by law for other insurance com-
panies? 

The answer to this question depends entirely 
upon the character and purpose of the organization. 
A purely benevolent society indemnifying its own 
members only, or a Masonic or Odd Fellows' lodge in-
demnifying its own members merely, as a matter inci-
dental to its society purpose, would not be required 
to take out a certificate of authority. The determina-
tion of the question will depend, in each instance, 
upon an inspection of its articles of incorporation, its 
constitution and its by-laws. Before giving an ex-
plicit answer to the question, it would be necessary to 
see the articles of incorporation. If, on inspection, 
the main object of the corporation was insurance, then 
such society, by whatever name incorporated, is an 
insurance company and should be made to comply 
with the laws applicable to companies of like nature. 

Third. Would they be liable for the fee of fifty dollars for 
filing annual statement or any other fees and taxes, as provided 
by law for other companies? 
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As fraternal and benevolent societies are re-
quired to file an annual report with the insurance 
department, they are certainly liable for the filing fee. 
As to any other fees and taxes provided for by law, 
that depends entirely upon the object of the company. 
If it is a purely benevolent society, or a fraternal so-
ciety issuing indemnity to its own members only, it 
performs its duty when it files its annual statement 
and pays the filing fee; but, if by inspection and inves-
tigation, it is determined that the main object is insurance 

then such company is liable for the other fees 
and taxes provided for by law. 

Very truly yours, 
CHAS. C. POST, 

Attorney General. 

FOREIGN CORPORATIONS. TERM OF 
EXISTENCE. 

Foreign corporations, whose term of existence, by the law 
or charter under which they were organized, exceeds twenty 
years, are not authorized to continue business in this state after 
twenty years from the date of the filing of their articles in Colo-
rado, but must refile their articles of incorporation, if they desire 
to continue business in this state. 

Attorney General's Office. 
Denver, Colorado, September 18, 1901. 

HON. DAVID A. MILLS, 
Secretary of State, 

Denver, Colorado. 
Dear Sir—I have your letter of the 17th inst., 

which reads as follows: 
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"Please advise me if a foreign corporation, or a company 
organized under the laws of any other state or territory than the 
state of Colorado, and doing business in this state, whose term of 
corporate existence is more than twenty years, the term limited 
by statute for corporations organized under the laws of Colorado, 
are authorized to continue business in this state after the period 
of twenty years has expired, from the date of filing certified copy 
of the articles of incorporation in the office of the Secretary of 
State. Should they be required to file a new certified copy or 
certificate extending the term of corporate existence, as provided 
by statute for domestic companies?" 

In reply thereto, I have the honor to say that, in 
my opinion, foreign corporations doing business in 
this state, whose terms of corporate existence by the 
charter, or law under which they were organized, is 
more than twenty years, are not authorized to continue 
business in this state after the period of twenty years 
has expired from the date of the original filing of 
their articles of incorporation, in the office of the 
Secretary of State. The statute of Colorado governing 
the admission of foreign corporations into this state, 
provides: 

" * * * And such corporations shall be subject to all the 
liabilities, restrictions and duties which are or may be imposed 
upon such corporations of like character organized under the 
general laws of this state, and shall have no other or greater 
powers. * * * " 

3, M. A. S., Sec. 499. 

The laws of our state permit certain corporations 
to have a term of existence longer than twenty years, 
and foreign corporations of the same kind or charac-
ter, could, of course, have a like term of existence. I 
take it, however, that your letter does not refer to these 
classes of corporations. The general rule for govern-
ing the question may be stated as follows: The law of 
comity merely enables a body of corporators chartered 
by one state to act in a corporate capacity in another 
state, subject to all the laws and regulations of the 
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latter. If a state has declared its policy concerning 
domestic corporations, foreign corporations can not 
expect to be admitted into such state exempt from the 
rule of such policy so declared. 

Marawetz on Private Corporations, para-
graphs 964-5, and 965 A. 

It is therefore my opinion that foreign corporations 
must file when twenty years have elapsed from 

the date of the original filing of their papers. 
Yours respectfully, 

CHAS. C. POST, 
Attorney General. 

By GEORGE M. POST, 
Assistant. 

[NOTE—The views above expressed are in harmony with those 
announced by the District Court of Arapahoe county in the case 
of the Iron Silver Mining Co. vs. Mills, Secretary of State of 
Colorado.] 

STATE BOARD OF ARBITRATION. ITS 
POWERS. 

The State Board of Arbitration has power to subpoena wit-
nesses and to examine them, but it has no power to enforce its 
obedience to such subpoena nor power to punish a refusal to tes-
tify on the part of the witness. 

Attorney General's Office. 
Denver, Colorado, October 28, 1903. 

HON. JOHN F. HARLEY, 
Secretary State Board of Arbitration, 

Denver, Colorado. 
Dear Sir—In reply to your request for an opinion 

on the following resolution: 
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"Resolved, That the secretary be and he is hereby instructed 
to request the Attorney General to submit an opinion to this 
board as to its jurisdiction and powers under the statute; par-
ticularly the last sentence of section 3, relating to power to issue 
subpoenas and administer oaths, etc.; and also section 7 in con-
nection therewith. In short, what is the extent of the powers 
of the board in the exercise of its authority under the law, and 
for the purpose for which it was created, as set out in the above-
mentioned sections? 

"In the event of any person disobeying a subpoena, or hav-
ing appeared in obedience to it, refused to reply as witness to 
any questions by the board touching the subject-matter under 
consideration, under such conditions, what, if any, action can the 
board take to punish as for contempt?" 

I would respectfully submit: 
Section 1, of the act creating the State Board of 

Arbitration (Laws of 1897, page 22), provides as 
follows: 

"Section 1. There shall be established a State Board of Arbi-
tration, consisting of three members, which shall be charged, 
among other duties provided by this act, with the consideration 
and settlement, by means of arbitration, conciliation and adjust-
ment, when possible, of strikes, lockouts and labor or wage 
controversies arising between employers and employes." 

Section 2 provides for the appointment, by the 
Governor, of three members of the board, one member 
from the ranks of organized labor, one member from 
the employers of labor, and the third member from 
disinterested persons. 

Section 3 provides that, 
"The third member of said board shall also be secretary 

thereof * * * and shall also have, under the direction of the 
majority of the board, power to issue subpoenas, to administer 
oaths to witnesses cited before the board, to call for and examine 
books, papers and documents necessary for examination in the 
adjustment, with the same authority to enforce their prosecution 
as is possessed by courts of record or the judges thereof in this 
state." 
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Section 4 requires each member of the board to 
take the constitutional oath of office before entering 
upon the discharge of his official duties. 

Section 5 provides: 
"That whenever any grievance or dispute of any nature 

shall arise between employer and employes, it shall be lawful for 
the parties to submit the same directly to said board, in case such 
parties elect to do so, and shall jointly notify said board or its 
clerk, in writing, of such desire. Whenever such notification is 
given, it shall be the duty of said board to proceed with as little 
delay as possible to the locality of such grievance, or dispute, 
and inquire into the cause, or causes, of such grievance or 
dispute. The parties to the grievance or dispute shall thereupon 
submit to said board, in writing, clearly and in detail, their 
grievances and complaints and the cause or causes therefor, and 
severally agree in writing to submit to the decision of said board 
as to the matters so submitted, promising and agreeing to con-
tinue on in business or at work, without a lockout or strike, until 
the decision is rendered by the board; Provided, Such decision 
shall be given within ten days after the completion of the investigation. 

The board shall thereupon proceed to fully investigate 
and inquire into the matters in controversy and to take testi-
mony under oath in relation thereto; and shall have power, under 
its chairman or clerk, to administer oaths, to issue subpoenas for 
the attendance of witnesses, the production of books and papers 
in like manner, and with the same powers provided for in section 
3 of this act." 

Section 6 provides for a rendition by the board of 
a written decision within ten days after the hearing 
and the filing, by the clerk, of four copies of such deci-
sion, one with the Secretary of State, one with each of 
the parties to the controversy, the fourth to be re-
tained by the board. 

Section 7 provides: 
"That whenever a strike or a lockout shall occur or seri-

ously threaten in any part of the state, and shall come to the 
knowledge of the members of the board, or any one thereof, by a 
written notice from either of the parties to such threatened strike 
or lockout, or from the mayor or clerk of the city or town, or 
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from the justice of the peace of the district where such strike 
or lockout is threatened, it shall be their duty, and they are here-
by directed, to proceed as soon as practicable to the locality of 
such strike or lockout, and put themselves in communication 
with the parties to the controversy and endeavor, by mediation, to 
effect an amicable settlement of such controversy, and if, in their 
judgment, it is deemed best, to inquire into the cause or causes 
of the controversy; and to that end, the board is hereby author-
ized to subpoena witnesses, compel their attendance, and send for 
persons and papers in like manner and with the same powers as 
it is authorized by section 3 of this act." 

Section 8 provides for the fees and mileage of wit-
nesses, also that all subpoenas shall be signed by the 
secretary of the board, and may be served by any person 
son of legal age authorized by the board to serve the 
same. 

Section 9 provides for the submission of such 
controversies to local boards or arbitrators mutually 
agreed upon by the parties to the controversy, and 
gives such local boards or arbitrators all the powers 
of the State Board, and provides further, that the 
decision of such local boards or arbitrators "shall have 
such binding effect as may be agreed upon by the parties 

to the controversy in the written submission" re-
quiring such local board to render its decision in writ-
ing within ten days after the hearing, and file a copy 
of the same with the secretary of the State Board; 
provides the amount and manner of payment of the 
compensation of the member of such local board, and 
provides further, that if such local board fails to agree 
within the ten days, the State Board shall be called 
upon to take charge of such case. 

Section 10 provides for an annual report to the 
Governor by the State Board. 

Section 11 provides for the printing and publishing 
of such report. 
Section 12 provides for the salaries of the members 
of the board. 
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Section 13 provides the terms of office, for the 
removal of members of the board, and filling of vacan-
cies. 

Section 14 makes an appropriation for the sup-
port of the board, and section 15 is the usual emer-
gency clause. 

In view of the comprehensive character of the 
questions propounded by your resolution, it has been 
deemed advisable to analyze the entire act creating 
the board and defining its powers. 

A careful examination of the statute forces the 
conclusion that the State Board of Arbitration has no 
power to make any decision which will be binding 
upon either party to" a controversy until both shall 
have voluntarily submitted their grievance or dis-
pute by, 

First—Jointly notifying said board, in writing, 
of their desire that said board should mediate the mat-
ter in dispute. 

Second—By submitting to said board, in writing, 
a clear and detailed statement of their grievance and 
complaint and the causes thereof. 

Third—By entering into a written agreement to 
submit to and abide by the decision of said board as 
to the matters submitted. 

When these requirements of the statute are vol-
untarily complied with by both parties to any such 
grievance as is contemplated by the statute, then the 
board has power and authority to "investigate and 
inquire into the matters in controversy," to subpoena 
witnesses, and take testimony, not as a court, for this 
board has none of the attributes of a court except in 
so far as it is empowered to subpoena witnesses and 
take testimony. 

A court is "a place wherein justice is judicially 
administered." 

3 Blackstone, 23. 
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"The judicial power, even when used in its widest and least 
accurate sense, involves the power to hear and determine mat-
ters disposed of; and this can only he done by some order or 
judgment which needs no additional sanction to entitle it to be 
enforced." 

Underwood vs. McDuffee, 15 Mich., 361, 
368. 

"It is the inherent authority not only to decide, but to make 
binding, orders or judgments which constitutes judicial power." 

People vs. Haynes, 83 Cal., 111. 
Underwood vs. McDuffee, supra. 

The binding force of the board's decision does 
not rest on the fact that the board has so decided, but 
rests upon the enforcable contract of the parties, by 
which each agreed, in consideration of the agreement 
on the part of the other, that he would abide by the 
decision of the board. It has no power to compel a 
party to submit his grievance against his will, and no 
power to enforce its decision. The power of the board 
is nearer akin to the power of the agent than that of 
the court, and by the agreement of the parties it be-
comes the agent of both for the purpose of interven-
ing, or mediating between the two, and arriving at its 
decision by compromise and conciliation, rather than 
by the application of the rules of law to a certain state 
of facts. 

It has power to subpoena witnesses and take tes-
timony. Has it the power to punish for contempt a 
disobedience to its subpoena or a refusal to testify? 

Section 282, Mills' Annotated Code, provides: 
"That all controversies which may be subject of a civil 

action may be submitted to the decision of one or more arbitra-
tors in the manner and effect indicated in this act." 

Section 2S3, Mills' Annotated Code, requires 
practically the same agreements on the part of the 
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parties to a controversy before submitting their cause 
to arbitration as are required by the act under con-
sideration; and section 285, Mills' Annotated Code, 
provides: 

"Arbitrators duly sworn and entered upon their duties, 
shall have power to issue subpoenas for witnesses, which a 
court of record in a proper case may aid and enforce by attach-
ment." 

And it seems reasonable to conclude that, in a 
grievance or dispute voluntarily submitted to the 
State Board of Arbitration as before set out, "which 
may be the subject of a civil action," that a court of 
record can enforce obedience to the subpoena of the 
board by attachment. 

Section 7, as above set out, might seem to vest 
additional power in the board in the event of strikes 
or threatened strikes; yet the language of the section 
making it the duty of the board to "endeavor, by medi-
ation, to effect an amicable settlement," would seem 
sufficient to negative any intent to empower the board 
to compel a submission of such controversy. But be 
that as it may, the Constitution of Colorado, as con-
strued by our Supreme Court, inhibits compulsory 
arbitration. 

Sec. 3 of Art. XVIII, Constitution of Colo-
rado. 

In re Compulsory Arbitration, 9 Colo., 630. 

And while the legislature may have created the 
board and empowered it to subpoena and examine wit-
nesses for the purpose of properly moulding public 
sentiment through its investigations and reports, and 
such actions may be very efficient in preventing strikes 
and lockouts, and the suffering and inconvenience 
consequent thereon, and in effecting a just and equit-
able settlement of such controversies, yet it is my 
opinion that the power of the board, in enforcing a 
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submission of such controversies, is no greater under 
this section than under those heretofore considered. 

Any power to punish for contempt which the 
board could have, must rest on the reference to 
"courts of record or the judges thereof," in section 3 
of the act under consideration. 

"The arrest and punishment for contempt is the highest 
exercise of judicial power." 

In re Mason, 43 Fed., 510, 515. 
Kilbourn vs. Thompson, 103 U. S., 168. 

The judicial power of this state is vested in the 
courts. 

Sec. 1 of Art. VI, Constitution of Colo-
rado. 

"Except in case of legislative bodies, the power to punish 
for contempt belongs to courts and judges alone." 

Works' Courts and Their Jurisdiction, 
p. 500. 

In re Kerrigan, 33 N. J. Law, 344. 

"The power can not be conferred by the legislature on 
other than judicial officers or bodies." 

Works' Courts and Their Jurisdiction, 
pp. 500, 501. 

Langenberger vs. Decker, 131 Ind., 471. 
Whitcomb's Case, 120 Mass., 118. 

In Langenberger vs. Decker, supra, the legisla-
ture had passed an act creating a State Board of Tax 
Commissioners, composed of the Governor, Secretary 
of State, Auditor of State, and two persons of opposite 
political faith, and provided for the annual conven-
tion of the board in the office of the Auditor for the 
purpose of assessing railroad property and equalizing 
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the assessment of real estate, which act also, among 
the powers given the board, provided: 

"They shall have the power to send for persons, books and 
papers, to examine records, hear and question witnesses, to 
punish for contempt, any one who shall refuse to appear and 
answer questions, by fine of one thousand dollars and by impris-
onment in the county jail not exceeding thirty days, or both." 

For appeals from sentence of the board for con-
tempt, and that 

"The sheriffs of the several counties of the state shall 
serve all process and execute all orders of the board." 

Acting under the authority of this statute, the 
board caused subpoenas to be issued, and one was 
served on Decker, who, when brought before the board, 
•refused to answer certain questions, whereupon the 
board adjudged said Decker guilty of contempt and 
assessed his line at five hundred dollars, ordering him 
committed to the county jail until his fine was paid 
or replevied; and on habeas corpus proceedings, the 
Supreme Court of Indiana held the statute unconsti-
tutional in so far as it attempted to vest in the board 
the power to punish for contempt, and the board with-
out authority to so punish, on the ground that the 
power to punish for contempt was a judicial power, 
and that the board was not a court. 

And In re Blue, 46 Mich., 268, the statute pro-
vided (section 469, Compiled Laws of Michigan of 
1871), in the enumerated powers of county super-
visors: 

"Every chairman shall have power to administer an oath 
to every person concerning any matter submitted to the board, 
or connected with the discharge of their duties, to issue sub-
poenas for witnesses, and to compel their attendance, in the 
same manner as courts of law." 

And the Supreme Court of Michigan held that 
the supervisors had power, under this statute, to sub-
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poena witnesses, but not power to arrest or commit 
for contempt. 

For the foregoing reasons I am of the opinion 
that the State Board of Arbitration has the power to 
subpoena and examine witnesses, but has no power to 
enforce obedience to its subpoena, or punish a refusal 
to testify. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
JAMES D. MERWIN, 

Assistant. 

NATIONAL GUARD. LEASE OF ARMORY. 

The Governor of the state is expressly authorized to lease 
an armory for the use of the National Guard of Colorado and 
may enter into such a lease for a term extending beyond the 
term for which he was elected. 

Attorney General's Office. 
Denver, Colorado, November 4, 1901. 

GEN. GEORGE F. GARDNER, 
Adjutant General of Colorado, 

Denver, Colorado. 
Dear Sir—I have your letter of October 23, 1901, 

asking if the Governor has a right to enter into a lease 
for an armory extending beyond the time for which he 
is elected, for the use of the National Guard of Colo-
rado, to which I have the honor to reply: 

The Governor is specifically authorized to lease 
an armory for the use of the National Guard of 
Colorado. 

Session Laws, 1897, page 196. 
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This statute does not fix any limit as to the time 
during which such contracts of hiring are to run. 
There is no limitation upon his authority to make such 
lease, and inasmuch as he, in his representative capac-
ity is the chief officer of the state, he can bind the 
state by his contracts so long as he acts within the 
scope of his authority. Therefore, in the opinion of 
this office, the Governor has the power to enter into 
a contract for the leasing of an armory for the use of 
the Nationel Guard of Colorado, for a length of time 
extending beyond the term for which he is elected. 

These questions were brought before this office in 
1899. 

See Biennial Report of Attorney General, 
1899-1900, pages 199-207. 

In the opinion there rendered by the Honorable 
Daniel B. Carey, this office concurs. 

CHAS. C. POST, 
Attorney General. 

CAESAR A. ROBERTS, 
Assistant. 
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REVENUE. LEVY FOR STATE PURPOSES. 

The State Board of Equalization may, in its discretion, 
prescribe a rate for state purposes, at any amount less than 
four mills on the dollar which the board may determine to 
be proper. 

Attorney General's Office. 
Denver, Colorado, November 21, 1901. 

HON. JAMES B. ORMAN, 
Governor of the State of Colorado, 

Executive Chambers, State Capitol, 
Dear Sir—Replying to Your Excellency's ques-

tion as to what extent the State Board of Equalization 
could cut the levy for state purpose, I have the honor 
to reply: 

Under section 221, of the Revenue Act of 1901, it 
is provided: 

"On or before the third Monday of October in each year, 
the board shall complete the equalization and the State Auditor 
shall transmit to the clerk of each county a statement of the 
changes, if any, which have been made in the assessments, and 
the rate of tax which is to be levied and collected within his 
county, which shall not exceed the limit permitted by the Con-
stitution; and when the board fixes no different rate, or if for 
any reason the board fails to sit, or the county clerk should fail 
to receive the statement of the rate of tax ordered by them, that 
rate shall be the same as levied for the preceding year; and the 
assessor of each county making up the tax list, shall compute and 
carry out in the proper column a state tax at the rate aforesaid. 
Any assessor failing herein may be fined in any sum not less 
than five hundred nor more than three thousand dollars, to be 
recovered by action of debt in the name of the people of the 
state of Colorado, in any court of competent jurisdiction. 

This section is a practical re-enactment of the law 
as it has stood for years upon our statute books. The 
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constitutional limitation for state purposes is placed 
not exceeding four mills on the dollar of valuation, 
hence, it is entirely legal for the State Board of Equal-
ization to prescribe a rate for state purposes, at any 
amount less than four mills on the dollar, which the 
board may determine to be proper. 

Within the limit of four mills, the board can fix 
any less rate that it may determine. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
By CAESAR A. ROBERTS, 

Assistant. 

DOMESTIC AND FOREIGN INSURANCE COM-
PANIES. CERTIFICATES OF AUTHORITY. 

Domestic insurance companies must file their articles of 
incorporation in the office of and obtain their certificate of authority 

to do business from the Secretary of State. Foreign insurance 
companies are required to file their articles of incorporation in 
the office of the Commissioner of Insurance, and, therefore, do not 
have to obtain a certificate of authority from the Secretary of 
State. 

Attorney General's Office. 
Denver, Colorado, November 25, 1901. 

HON. DAVID A. MILLS, 
Secretary of State, 

Dear Sir—I have your letter of the 20th, which 
reads as follows: 

"Please advise me if insurance companies that have filed 
their certificates or articles of incorporation in the office of the 
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Secretary of State, and have also filed all papers required by law 
to be filed in the office of the Commissioner of Insurance, and 
are regularly licensed by the insurance department to do busi-
ness in this state, are required to obtain from the Secretary of 
State a certificate setting forth that all fees and taxes prescribed 
by law to be paid to the Secretary of State have been paid, as 
prescribed in section 10 of House Bill No. 4 of the Thirteenth 
General Assembly, approved April 6, 1901." 

In reply thereto, I will state that insurance com-
panies, organized in the state, must file their articles 
in your office, and it is necessary that they obtain this 
certificate of authority. All foreign insurance com-
panies are required to file their papers in the office of 
the Superintendent of Insurance, and not in your 
office. They are, therefore, not required to obtain the 
certificate of authority from your office. 

Yours truly, 
CHAS. C. POST, 

Attorney General. 
By GEORGE M. POST, 

Assistant. 

ATTORNEY GENERAL OF COLORADO. 137 

STATE INSTITUTIONS. MILL LEVIES AND 
SPECIAL APPROPRIATION. 

Where it can be ascertained that the mill levies for the 
state institutions will approximately equal the amount appro-
priated for the suport thereof, then nothing should be paid to 
such institutions from the special appropriation made by the 
Thirteenth General Assembly, save in the case of the State Uni-
versity and the Insane Asylum, in which cases the amount re-
ceived from the mill levies will probably not equal the appro-
priation, in which event part of the special appropriation might 
be used. 

Attorney General's Office. 
Denver, Colorado, December 5, 1901. 

HON. C. W. CROUTER, 
Auditor of the State of Colorado, 

Dear Sir—I have your communication of yester-
day, in which you ask an opinion upon the question 
as to how your office is to issue warrants in payment 
of the appropriations and mill levies for various state 
institutions, as follows: 

School for Deaf and Blind, the State University, 
the Agricultural College, the State School of Mines, 
the Colorado Insane Asylum, the State Normal 
School, is each given for its support certain frac-
tional mill levies. The Thirteenth General Assembly 
made certain appropriations for each of the institu-
tions and, with the exception of the State Agricul-
tural College, the amount of the special appropriation 
was made contingent upon the amount raised by the 
mill levy in each instance. The mill levies for these 
institutions have been long established, as follows: 

For the School for the Deaf and Blind, 1/5 of 1 mill, 
2 M. A. S., section 3258. 
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For the University of Colorado, 1/5 of 1 mill, 2 
M. A. S., section 4602. 

For the State Agricultural College, 1/5 of 1 mill, 
1 M. A. S., section 36. 

For the State School of Mines, 1/5 of 1 mill, 2 
M. A. S., section 4080. 

For the Colorado Insane Asylum, 1/5 of 1 mill, 
2 M. A. S., section 2974. 

For the State Normal School, 1/6 of 1 mill, 
3 M. A. S., section 4134b. 

These mill levies, as I say, have long been estab-
lished, and the appropriations made by the Thirteenth 
General Assembly can not be said to have entirely 
repealed the sections above mentioned; therefore, in 
calculating the amounts to be paid these various insti-
tutions, your office should first determine the amount 
that will be received into each of these funds. Before 
you pay to any of the institutions any money from 
the special appropriation, you should determine 
whether the mill levy on each case will amount to the 
full sum of mill levy and special appropriation al-
lowed the institution by the acts of the Thirteenth 
General Assembly. The amounts for the years 1901 
and 1902 are as follows: 

For the School for the Deaf and Blind, $118,000, 
chapter 23, Session Laws, 1901. 

For the State University, $220,000, chapter 33, id. 
For the State Agricultural College, no amount 

except special appropriation is specified, chapter 
26, id. 

For the State School of Mines, $125,000, chapter 
24, id. 

For the Colorado Insane Asylum, $241,000, chap-
ter 15, id. 

For the State Normal School, $125,000, chapter 
27, id. 

If, from the figures in your office, it shall be 
determined that the mill levy in each instance will 
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equal the respective amount for each institution, then, 
under the appropriation acts of the Thirteenth Gen-
eral Assembly, you have no authority to pay any one 
of said institutions any amount from the special ap-
propriation. The amount to be received into these mill 
levy funds can be accurately ascertained only at the 
end of this biennial period, and, of course, none of the 
institutions are in a position to wait until that time 
before they receive their money. Attorney General 
Carr held (page 104, Report 1897-8) that the Insane 
Asylum could anticipate the collection of the moneys 
into its mill levy fund. I am of the opinion that antic-
ipation of mill levies by all institutions should not 
be permitted without good reason therefor. It ap-
pears to me, however, that if any of the institutions 
named are in straitened financial circumstances, an 
emergency exists requiring emergency action, and, 
while I do not approve of an anticipation in ordinary 
cases, I think that you would be safe in permitting 
such a course when it becomes necessary. I desire to 
emphasize that, in my opinion, this anticipation 
should not be permitted except in cases of grave 
emergency. The total appropriation for the School 
for the Deaf and Blind, for instance, is $118,000. It 
is quite probable that the mill levy for this institution 
will at least equal $118,000, the full amount allowed 
the institution. If this be found to be true, then the 
special appropriation amounts to nothing, since, in 
order to ascertain the amount of the special appropriation 

under the act of the Thirteenth General As-
sembly, the amount raised by the mill levy fund must 
be subtracted from the total amount appropriated for 
the institution. In the case of the State University 
the total amount allowed is $220,000. I understand 
that it is not probable that the amount received into 
its mill levy fund will equal this sum. You would, 
therefore, be safe in issuing warrants for a certain 
amount, say forty or fifty thousand dollars, to be paid 
out of the special appropriation of $120,000. The 
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same may be said of the Colorado Insane Asylum, 
since the total amount appropriated for that institu-
tion is $241,000. You would probably not be safe in 
adopting this course in any of the other instances, ex-
cept in great emergency, as above indicated. 

It is needless to say that you must first determine 
whether the state revenue will be sufficient to pay 
appropriations of the first, second and third class be-
fore you issue warrants in any of the cases, except 
the Insane Asylum, which is the second class. 

In conclusion, answering the question in your letter, 
which is as follows: 
"If the mill levy, together with the special appropriation, is 

in excess of the amount named, this office is in doubt as to 
whether we shall deduct from the special appropriation or the 
mill levy fund the amount necessary to keep them within the 
limit specified by the bill." 

I will say: If the mill levy in any case, together 
with the special appropriation, is in excess of the 
amount named, you should deduct from the limit 
specified, the amount received into the mill levy fund 
in each case, and the difference will then represent 
the amount of the special appropriation as specified 
in the chapters of the Session Laws of 1901, above 
mentioned. 

Yours very truly, 
CHAS. C. POST, 

Attorney General. 
By GEORGE M. POST, 

Assistant. 
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COUNTY COMMISSIONER. VACANCY 
IN OFFICE. 

Where a county officer dies or resigns, subsequent to his 
election and before he has qualified for office, as required by law, 
no vacancy exists that can be filled by appointment, but the 
incumbent holds over until his successor is elected and qualified. 

Attorney General's Office. 
Denver, Colorado, December 13, 1901. 

T o H i s E X C E L L E N C Y , 
JAMES B. ORMAN, 

Governor of the State of Colorado, 
Dear Sir—I am in receipt of your official com-

munication, under late date, in which you say: 
" I have received information of the death of Mr. Samuel 

Watson, who was elected county commissioner of Hinsdale county, 
on the 5th day of November, 1901. Mr. Watson died after his 
election, but at the time of his death he had not qualified, as 
required by law. 

" I desire your opinion as to whether a vacancy exists in 
that office, which should be filled by Executive appointment, or 
whether the old incumbent holds over until his successor is 
elected and qualified." 

I have the honor to reply to your communication 
as follows: 

This exact question arose January 26, 1899, in 
the case of L. Hutchins, who had been elected county 
commissioner of the county of Kit Carson in this 
state, but who died before he took office; that is, be-
fore he had given bond and taken the oath of office. 

Governor Thomas propounded a question to my 
predecessor in office, the Hon. David M. Campbell, 
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who rendered an exhaustive opinion in reply to such 
question. That opinion is found of record at pages 
38 to 43, inclusive, in the biennial report of the At-
torney General for the years 1899 and 1900, in which 
opinion I fully concur, after having examined each 
and all of the authorities therein cited, and only have 
this to add to that opinion: 

That had Mr. Samuel Watson qualified as county 
commissioner of Hinsdale county, previous to his 
death; that is to say, had he entered into bond as 
provided by law that incumbents of the office of 
county commissioner must do, and such bond had 
been approved in the manner provided by law, and he 
had taken the oath of office, then, in case of his death, 
a vacancy would have occurred in the office of county 
commissioner of Hinsdale county, at the expiration 
of the term of office of Mr. Patterson, the present in-
cumbent of this office, in which event an Executive 
appointment could lawfully be made. 

The case of the People ex rel. Robinson vs. Boughton, 
ton, on page 487, 5 Colo. Rep., is exactly in point. 

I, therefore, conclude that it is the law govern-
ing this case that the present incumbent of the office 
of county commissioner of Hinsdale county, to which 
Mr. Watson was elected at the last general election, 
is legally entitled to hold and administer such office 
until his successor is elected and qualified. 

Yours very respectfully, 
CHAS. C. POST, 

Attorney General. 

ATTORNEY GENERAL OF COLORADO. 143 

ST. LOUIS WORLD'S FAIR. PAYMENT 
OF SALARY WARRANTS. 

The warrants issued to the Chief Commissioner of the St. 
Louis World's Fair and his assistants should be paid by the State 
Treasurer, for the reason that, while the money may not have 
actually been received in the Treasurer's office, still, in making his 
estimate of the amount needed of the revenues for years 1901 
and 1902, the Auditor took these expenses into consideration, and 
having drawn his warrant upon the same, such warrant should 
be paid. 

Attorney General's Office. 
Denver, Colorado, January 4, 1902. 

HON. J. N. CHIPLEY, 
State Treasurer, 

Dear Sir—In compliance with your request, and 
also that of Governor James B. Orman, relative to 
the payment of the salary warrants issued by the 
State Auditor on your office for the payment of the 
salary of Chief Commissioner of the St. Louis World's 
Fair Managers, George W. Thatcher, I have to say 
that the appropriation that was made for the pay-
ment of employes made by an act, chapter 95 of the 
last Session Laws especially provided for the pay-
ment of such salaries in section 9 of said act and 
the warrants drawn in favor of George W. Thatcher, 
as Chief Commissioner, as his monthly compensation, 
are provided for in said section of said act. NOW, 
while the State Treasurer has not yet actually received 
the moneys appropriated by said act, yet the State 
Auditor, in estimating the revenues for the years 1901 
and 1902, did, doubtless, take into consideration, not 
only the compensation of Chief Commissioner, but also 
that of other like expenses, provided for in said act, 
and having made such estimate, and thereupon drawn 
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his warrant in favor of the Chief Commissioner, I have 
no hesitation in saying that you, as State Treasurer, 
would be fully justified in paying said warrants. 

Yours very respectfully, 
CHAS. C. POST, 

Attorney General. 

CORPORATIONS. ANNUAL REPORTS. 

Where a corporation has not taken out its certificate of 
authority to do business, under the laws of Colorado, the Secre-
tary of State is not authorized to receive the annual report of 
such corporation, and the same should not be received until the 
corporation has secured its certificate of authority. 

Attorney General's Office. 
Denver, Colorado, January 8, 1902. 

HON. DAVID A. MILLS, 
Secretary of State, 

Dear Sir—I have your letter of the 7th inst., 
which reads as follows: 

"Please advise me if the Secretary of State is authorized to 
receive and file the annual reports of corporations and joint 
stock companies, as provided in section 11 of House Bill No. 4 
of the Thirteenth General Assembly, approved April 6, 1901, if the 
companies have not obtained certificates of authority, as pre-
scribed in section 10 of the above act." 

In reply thereto will say that, in my opinion, the 
Secretary of State is not authorized to receive such 
annual reports until such corporations have obtained 
the certificate of authority. Section 10 of the act re-
ferred to provides that no corporation shall exercise 
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any corporate powers whatever, or do any business 
whatsoever, until the certificate of authority shall have 
been first procured from the Secretary of State. 

In contemplation of the law, therefore, such cor-
poration has done no business since the act went into 
effect, and, for that reason you should not receive the 
report until it has procured its certificate of authority. 

Yours respectfully, 
CHAS. C. POST, 

Attorney General. 
By GEO. M. POST, 

Assistant. 

PUBLIC HEALTH. VACCINATION OF SCHOOL 
CHILDREN. 

The board of health is paramount in authority to the school 
board, and where such board has made vaccination a prerequisite 
to entering school, the school board should enforce such regula-
tion. Relative duties of the two boards in such matters. 

Attorney General's Office. 
Denver, Colorado, January 29, 1902. 

HON. HELEN L. GRENFELL, 
Superintendent of Public Instruction, 

Denver, Colorado. 
Dear Madam—I have your request for a reply to 

certain questions in a letter addressed to you by Mr. 
J. J. Tobin, of Montrose, Colorado. These questions 
are: 

"Can a school board allow children who have not been vacci-
nated to attend a school when board of health says no? 

"Can school board close school on account of board of health 
insisting upon children, not vaccinated, being suspended from 

school? 
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"Can school board use school funds to fight board of health 
in the courts? 

"Can you quote any cases of decisions in the courts upon 
these points?" 

In reply to the first question, I will say that the 
authority of the hoard of health is paramount to that 
of a school board, and if the board of health has passed 
a regulation requiring vaccination of pupils as a pre-
requisite to admission to the school, it is the duty of 
the school board to carry into effect such regulation. 

I would, therefore, answer no, to the first question. 
As to the second question, I am of the opinion that 

the school board has not the power to close school on 
account of such a regulation of the board of health. 

In answer to the third question, it is my opinion 
that the school board has no right to use school funds 
in the employment of attorneys or other expenses to 
antagonize the action of a board of health. 

In reply to the fourth question, I will cite a few 
authorities out of the many that bear upon the sub-
ject: 

State of Utah ex rel. vs. Board of Educa-
tion, 21 Utah, 401. 

Gerhard vs. Packer, etc., School District, 9 
Pa., Dist. Rep., page 720, and Com. vs. 
Smith, id., 625. 

I would say, further, that the various boards of 
health are given broad powers. They may act fre-
quently in a summary way. They act under what is 
called the police power of the state, and are given by 
the statute complete authority in the regulation and 
supervision of health matters. 

Yours respectfully, 
CHAS. C. POST, 

Attorney General. 
By GEO. M. POST, 

Assistant. 
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TOWNS AND CITIES. BIENNIAL ELECTIONS. 

Under the act of 1901, Session Laws, 1901, page 384, no 
general election of officers on cities of the second class can be 
held in April, 1902, but such officers will hold over until April, 
1903, and where vacancies exist by virtue of the expiration of the 
term, such vacancy can be filled by the majority vote of the 
mayor and those aldermen whose terms have not expired. The 
act is not intended to deprive the mayor of such city of a right 
to vote on appointments to fill vacancies. 

Attorney General's Office. 
Denver, Colorado, February 6, 1902. 

HON. CHARLES M. CAMPBELL, 
City Attorney of the City of Boulder, 

Boulder, Colorado. 
Dear Sir—In reply to your request of December 

27, 1901, I would respectfully state: That the enor-
mity of the duties pressing upon this office has un-
avoidably delayed a reply; that it is not the official 
duty of the office to advise in matters of this charac-
ter, but that owing to the numerous requests upon this 
office for a construction of the statute involved, viz., 
Session Laws of 1901, pages 384, 385, I will attempt 
to reply to all of these requests in one opinion, copies 
of which can be sent to each of such parties request-
ing a construction of the statute. 

The statute under consideration was introduced 
in the legislature, as shown by the House journal, on 
the 11th day of January, 1901, with an emergency 
clause attached. The emergency clause was stricken 
out by unanimous consent, March 31, 1901, as shown 
by the Senate journal, and afterward the act passed 
both houses in its present form. This explains the 
language of the first section, wherein it is provided 
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that an election shall be held in all cities of the sec-
ond class in April, 1901. It was undoubtedly the pur-
pose of the author of the law to have the same become 
operative prior to April, 1901, but the bill having been 
delayed in passage, did not become a law until April 
30, 1901, and under section 19, of article V, of the Con-
stitution, did not go into effect until ninety days there-
after. This statute provides for the election in cities 
of the second class, of a mayor, city treasurer, city 
clerk, city attorney, city marshal, police magistrate, 
city engineer, city street supervisor, and two aldermen 
from each of the several wards of such cities, "on the 
first Tuesday in April of the year 1901, and every two 
years thereafter," and repeals "all acts and parts of 
acts inconsistent herewith." As the law stood at the 
date of the approval of this act, the mayor of cities of 
the second class was elected "the first Tuesday in 
April, in the year 1891, and the first Tuesday in April 
of each and every second year thereafter." 

Mills' Annotated Statutes, volume 3, sec-
tion 4503. 

Session Laws of 1891, page 384. 

The police magistrate, city marshal, city clerk, 
city attorney, city engineer and city street supervisor 
were elected "the first Tuesday in April of the year 
1894, and every two years thereafter." 

Mills' Annotated Statutes, volume 3, sec-
tion 4504 a. 

Session Laws of 1893, page 460. 

The city treasurer was elected on the first Tuesday 
in April, 1897, and "each and every second year there-
after." 

Session Laws, 1897, page 279. 
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One alderman was elected in each ward of cities 
of the second class, "whose term of service shall be 
two years," "annually on the first Tuesday in April." 

Mills' Annotated Statutes, volume 2, sec-
tion 4504. 

A comparison of these different provisions of stat-
ute will show that while no officer was elected for a 
term of less than two years, yet an annual election 
was absolutely necessary as the law then stood. 

The purpose of the act under consideration was 
undoubtedly to provide for one biennial election of all 
officers in cities of the second class. 

The act of 1901 provides for an election in April, 
1901, and every two years thereafter, and repeals all 
of the former acts in so far as they are inconsistent 
therewith. All acts providing for an election of offi-
cers in cities of the second class in the year 1902, are, 
therefore, repealed, and it seems clear that no general 
election of officers in cities of the second class can be 
legally held in April, 1902. 

Sipe vs. The People, 26 Colo., 127, 132. 

It is equally as clear that any officer of a city of 
the second class, who was elected for a term of two 
years, in April, 1901, under the law as it then stood, 
will hold his office until April, 1903. An examination 
of these statutes will also show that the terms of office 
possible of expiration in April, 1902, are those of one 
alderman in each ward, police magistrate, city mar-
shal, city clerk, city attorney, city engineer, and city 
street supervisor, these officers having been elected 
for two years in April, 1900, and the other elective 
officers of cities of the second class having been elected 
for a period of two years in April, 1901. It will be 
noticed that, under the construction of this statute, 
there will be no vacancy in any office of a city of the 
second class in April, 1902, other than vacancies 
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caused by the expiration of the term of the incumbent; 
therefore, this act does not remove any person from 
office, and is not in conflict with section 1, of article 
XII, of the Constitution; that it is not the purpose 
of this act to extend the term of any public office, but 
that it is its purpose to fix the commencement of the 
term of officers in cities of the second class. 

In re County Treasurer, 9 Colo., 631. 

And should its effect be to extend the term of these 
officers for a few days, and for that reason and to that 
extent should the act conflict with section 30, of arti-
cle V, of the Constitution, yet this would not inval-
idate that portion of the statute providing for filling 
the vacancies by appointment, and the term of the offi-
cer having expired, section 1, of article XII, of the Con-
stitution would authorize such officer to exercise the 
duties of the office until such time as his successor 
was appointed and qualified, which time as fixed by 
the act under consideration, would be the second Mon-
day after the first Tuesday in April, 1902, and there 
would be no difference in the practical operation of the 
act, even if it should conflict with the constitutional 
provision to that extent. 

Newman vs. The People, 23 Colo., 300, 309. 
Frost vs. Pfeiffer, 26 Colo., 338, 343. 
Tripp vs. Overocker, 7 Colo., 72, 74. 

There can be no doubt of the power of the legis-
lature to adopt the act under consideration. Sections 
13 and 14, of article XIV, of the Constitution, rele-
gate to the legislature the whole subject of towns and 
cities, with two slight limitations, viz., that the num-
ber of classes shall not exceed four, and the powers 
of each class shall be defined by general laws, and the 
legislature is authorized to provide, among other 
things, the number and kind of officers, and the mode 
of their election or appointment. 

People vs. Londoner, 13 Colo., 303, 309. 
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The act provides: 
"In all cases where any of the above named offices are 

now filled by persons whose present term does not expire until 
the year 1902, no election to fill such vacancies shall be held at 
the election in April, A. D. 1901, but the incumbents of such 
offices shall hold over for the term for which they were re-
spectively elected, and until the second Monday after the election 
to be held in April, A. D. 1902, at which time a vacancy shall 
exist in all of such said offices, and the city council of such 
cities shall then, by a majority of all the members thereof, 
fill such vacancies in all such offices, and the person or persons 
so selected and appointed shall hold office only until the reg-
ular city election in April, A. D. 1903." 

It is apparent from the reading of these enact-
ments that a vacancy will exist in these offices on the 
second Monday after the first Tuesday in April, 1902, 
whether such vacancy is created by the expiration 
of the term of the incumbent or by virtue of this en-
actment, and that the office of one alderman from each 
ward being vacant the outgoing officer is no longer 
a member of the City Council and that "all of the 
members of the city council" means only those mem-
bers whose terms of office have not expired. 

The mayor is a member of the city council. 
M. A. S., volume 2, section 4486. 
General Statutes of 1883, section 3365. 

It also seems clear that a majority vote of the 
mayor and those aldermen whose terms of office have 
not expired is sufficient, under the statute, to make 
the appointment of officers to fill these vacancies. In 
the nature of the situation, and in consonance with 
the principles of our institutions, it would seem the 
proper course to first appoint aldermen to fill the 
vacancies in the city council, and thereafter to appoint 
officers to fill the remaining vacancies by a majority 
vote of all the qualified members of the city council. 

As to the clause "and until the second Monday 
in April after the election to be held in 1902, at which 
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time a vacancy shall exist in all of such said offices," 
this clause is preceded by a provision providing that 
all officers whose terms of office will expire in 1902 
shall hold over until this time, and is followed by 
the provision authorizing the city council to fill such 
vacancies by appointment. Construing the section 
as a whole, in view of the apparent purpose of the 
act, it would seem that the intent of the legislature 
was to fix a definite time for the filling of vacancies 
only, and that the clause should be construed to mean 
the second Monday after the election, which, under 
the law as it existed at the time of the passage of the 
act, was to be held in April, 1902. 

This brings me to the last question propounded, 
viz.: Is it the intention of the act to deprive the 
mayor of the right to vote on appointments? I think 
not. The act only repeals acts and parts of acts in-
consistent therewith. There is nothing inconsistent 
with this act in the provisions of M. A. S., volume 3, 
section 4503; Laws of 1891, page 384, and M. A. S., 
volume 2, section 4503, authorizing the mayor to vote 
on the appointment of officers by the city council. 
On the contrary, the act expressly provides: 

"The city council of such cities shall then, by a majority 
vote of all the members thereof, fill such vacancies in such 
offices." 

As before seen, the mayor is a member of the city 
council. 

M. A. S., volume 2, section 4486. 
General Statutes, 1883, section 3365. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
JAMES D. MERWIN, 

Assistant. 
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GENERAL ASSEMBLY. CONSTITUTIONAL 
AMENDMENTS. 

When amendments to the state Constitution have been reg-
ularly proposed and passed by the general assembly, according to 
law, farther authority over the proposed amendment has passed 
out of the hands of the general assembly and into the hands of 
the people, and the people have acquired a right to act upon such 
proposal which the general assembly, at any subsequent session, 
can not take away. 

State of Colorado, 
Attorney General's Office, 

Denver, Colorado, February 11, 1902. 
T o T H E HONORABLE SENATE OF T H E S T A T E OF COLO-

RADO: 

I am in receipt of a resolution passed by your 
honorable body and transmitted to me by your secre-
tary, which reads as follows: 

"WHEREAS, The Thirteenth General Assembly regularly 
passed and submitted amendments to six articles of the state 
Constitution, which amendments have been published in the 
Session Laws of Colorado, 1901; and 

"WHEREAS, There has been introduced in the senate at this 
extra session, several bills providing for the repeal of the amend-
ment to article X, which was entitled Senate Bill No. 1, in the 
regular session of the Thirteenth General Assembly, and appears 
at pages 95 and 96 of the Session Laws of Colorado, 1901, and 
which senate bills are now pending before the senate; 

"WHEREAS, There is a serious question in the mind of many 
of the senators as to the legal right or constitutional authority of 
this extra session to recall, repeal or amend any of the constitu-
tional amendments heretofore duly passed, submitted and printed 
in the Session Laws, as provided by section 2, of article XIX , of 
the Constitution as last amended; and 

"WHEREAS, His Excellency the Governor, in his proclama-
tion convening this special session of the legislature, inserted 



154 
BIENNIAL REPORT 

among the subjects to be considered by this session the follow-
ing: 

" 'Sixth—To recall or rescind any constitutional amendment 
or amendments now for submission at the next general election.' 

"And the consideration thereof presents an important ques-
tion upon a solemn occasion, and the Supreme Court has formally 
declined to advise the senate herein; therefore, be it 

"Resolved, That the Honorable Attorney General be and he 
is hereby requested to give his opinion in writing with all con-
venient speed, in answer to the following questions, viz.: 

" ( 1 ) Under the provision of the Governor's call or proclama-
tion above referred to, has this extra session of the Thirteenth 
General Assembly any legal right or constitutional authority to 
recall, repeal, rescind, amend or in any manner affect or modify 
any of the six constitutional amendments passed by the regular 
session of the Thirteenth General Assembly, and which appear 
at pages 95 to 115, inclusive, of the Session Laws of Colorado, 
1901? 

" ( 2 ) If, in your opinion, this extra session has such au-
thority, would it require a two-thirds vote of all members elected 
to each, house, or could a majority exercise such power of repeal 
or amendment? 

" ( 3 ) Has an extra session of the general assembly the legal 
right or constitutional authority, to submit amendments to six 
articles of the Constitution, the same as a regular session is per-
mitted to do by section 2, of article X I X , Session Laws, Colorado, 
1899, page 156, regardless of what amendments, if any, were sub-
mitted at and by the regular session? 

"In other words, the Thirteenth General Assembly, at its 
regular session, having regularly passed, and the Secretary of 
State having duly printed in the Session Laws, amendments to 
six articles of the Constitution, has this extra session the au-
thority to submit amendments to six more articles? 

" ( 4 ) If this extra session has no authority to submit 
amendments to any other articles of the Constitution at this time, 
has it the authority to submit amendments to any other sections 
of the six articles, that were included in the amendments sub-
mitted at the regular session? 

" ( 5 ) Is the authority of this extra session (if it has any) 
to submit amendments to the Constitution, limited to, or in any 
manner affected by, the provisions of the Governor's proclamation 
of His Excellency in convening the legislature in extra session, 
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anything whatever to do with the right of the legislature to sub-
mit constitutional amendments? And if so, to what extent is 
this legislature bound by the said proclamation? 

" ( 6 ) In other words, what is the extent of the authority of 
this extra session in respect to amendments of the Constitution?" 

In reply to the questions therein, I have the honor 
to submit the following: 

1. Section 2 of Article XIX, as amended by 
vote of the people at the general election in 1900, and 
which reads as follows: 

"And amendment or amendments to this Constitution may 
be proposed in either house of the general assembly, and if the 
same shall be voted for by two-thirds of all the members elected 
to each house, each proposed amendment or amendments, together 
with the ayes and noes of each house thereon, shall be entered 
in full on their respective journals; the proposed amendment or 
amendments shall be published with the laws of that session of 
the general assembly; and the Secretary of State shall also cause 
the said amendment or amendments to be published in full in 
not more than one newspaper of general circulation in each 
county, for four successive weeks previous to the next general 
election for members to the general assembly; and at said elec-
tion the said amendment or amendments shall be submitted to 
the qualified electors of the state for their approval or rejection 
and such as are approved by a majority of those voting thereon, 
shall become a part of this Constitution" 

provides the method by which the general assembly 
may propose amendments to the Constitution. There 
is no other provision upon the subject, and the assem-
bly must be governed by that section. 

In accordance with said section, the Thirteenth 
General Assembly in regular session proposed six 
constitutional amendments, and the same were pub-
lished with the laws of that session. 

It is my opinion that this special session has no 
power to recall, repeal, rescind, amend or in any man-
ner affect or modify any of the" six constitutional 
amendments passed by the regular session of the Thir-
teenth General Assembly. 
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The legislature, in proposing amendments, acts 
in behalf of the people of the state under an expressed 
and independent power. 

Edwards vs. Lesueur, 33 S. W., 1133-35. 

The mode of its exercise is prescribed and must 
be observed, but the legislature is not required to 
look outside its power of attorney to ascertain its 
duty. In other words, the power of legislature to 
propose is strictly defined, and it can exercise no 
greater or different power than that granted by the 
Constitution. 

Nesbit vs. People, 19 Colo., 441. 

That power having been exercised, it shall be 
the duty of the legislature to submit the proposed 
amendments to the people to be voted thereon. 

Batch vs. Stoneman, 66 Cal., 634. 

Quoted with approval in 
In re Senate File No. 31, 41 N. W., 983. 

The proposal to submit a constitutional amend-
ment to vote of the people is not, strictly speaking, 
an exercise of ordinary legislative power. 

Nesbit vs. People, 19 Colo., 441. 
Edwards vs. Lesueur, 33 S. W., 1135. 

The method of proposing is, as I have said, laid 
down in section 2 of article XIX. It is radically dif-
ferent from the method prescribed for ordinary legis-
lation. Section 17 of Article V of the Constitution 
provides: 

"No law shall he passed except by bill * * * " 

Sections 18, 22, 23 and 26 of article V prescribe 
the steps to be taken in the passage of a bill. None 
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of these steps are required by necessary implication 
therefrom. 

Nesbit vs. People, 19 Colo., 441. 

The sections of article V mentioned, and also 
section 11 of article IV which requires the presenta-
tion of all bills to the Governor for his approval, all 
contemplate only bills which are to become laws by 
the action of the general assembly as a lawmaking 
body. 

State vs. Mason, 43 La., Ann., 647. 

The mere proposal to submit an amendment to 
the people is not a law. As was well said by Justice 
Watkins in State vs. Mason, 43 La., Ann., at page 
642, 

"The proposal is a 'proposition' merely until 'approved and 
ratified' by the votes of a majority of the electors of the state, 
cast at an 'election for representatives;' and when 'so approved 
and ratified,' it constitutes—not a law—but 'a part of the Consti-
tution.' " 

To digress a moment, I will say that the case last 
quoted in common with many authorities, holds that 
the approval of the Governor is not necessary to the 
validity of a proposal. But an opinion on that point 
is not necessary here, since the six proposals in ques-
tion have been approved by the Governor. If his ap-
proval be necessary under our Constitution, it has 
been given; if it is not necessary, the fact that it has 
been given can in no manner affect the validity of 
the proposals. 

To resume, the authorities that we have been able 
to find all hold that the proposal of constitutional 
amendments is not legislation in the sense of making 
law. 

Stone vs. Mason, supra. 
Edwards vs. Lesueur, supra. 
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Jameson on Constitutional Conventions, 
549, 574. 

Oakland Paving Company vs. Hilton, 69 
Cal., 514. 

In re Senate File No. 31, 25 Neb., 864. 
Green vs. Wetter, 32 Miss., 650. 
People ex rel. vs. Curry, 130 Cal., 82. 

If the proposal of constitutional amendments 
were strictly legislation, no one, I think, would con-
tend that the general assembly has not the power to 
alter, amend, modify or entirely repeal the action of 
a prior session in its proposal, before people had voted 
thereon, but since the Constitution has given to the 
legislature merely the power to propose, and to the 
people the power to reject or ratify, when the pro-
posal has been made, further authority over the pro-
posal has passed out of the hands of the legislature 
and into the hands of the people. The people have, 
so to speak, acquired a vested right to action upon the 
proposal, which the legislature can not, by subse-
quent action, take away. 

Hatch vs. Stoneman, 66 Cal., 634. 
In re Senate File No. 31, 41 N. W., 986. 
Com. vs. Griest, 50 L. R. A., 573. 
Jameson on Constitutional Conventions, 

585. 

The power of the legislature to propose amend-
ments to the Constitution is pro tanto identical with 
that of a constitutional convention. No one will say 
that a constitutional convention legislates, and it is 
also true that no act of a legislature can take from 
the people their sovereign right to ratify or reject a 
Constitution framed by a convention. 

Jameson on Constitutional Conventions, 
531, 552-3-4-5. 

Woods Appeal, 75 Pa. St., 59. 
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It follows, then, that when the Thirteenth Gen-
eral Assembly proposed the six amendments, it be-
came in contemplation of law, and to the extent of 
such proposals, a constitutional convention, the rati-
fication or rejection of whose action must be left to 
the people. 

State vs. Cox, 3 English (Ark.), 436; 
Jameson, 555. 

On the identical question under discussion, but 
concerning the submission of amendments to the 
United States Constitution by Congress, Mr. Jame-
son in his work on constitutional conventions, at sec-
tion 583, makes use of the following language: 

"When Congress has submitted amendments at the time 
deemed by itself or its constituents to be desirable, to concede to 
that body the power of afterwards recalling them would be to 
give to it that of definitely rejecting such amendments; since 
the recall would withdraw them from the consideration of the 
states, and thus render their adoption impossible. However this 
may be, it is enough to justify a negative answer to any that 
the federal Constitution, from which alone Congress derives its 
power to submit amendments to the states, does not provide for 
recalling them upon any event or condition; and that the power 
to recall can not be considered as involved in that to submit, as 
necessary to its complete execution. It therefore can not exist." 

The language used by Mr. Jameson in his work 
on constitutional conventions, quoted above, while re-
ferring to Congress, is entirely applicable to the pres-
ent case, and is, in my opinion, a complete answer to 
your question, which is supported by the authorities 
above cited. 

2. The above renders an answer to the second 
question unnecessary. 

3. The third question is as to the power of this 
special session to propose amendments other than the 
six proposed at the regular session. 
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His Excellency, in his call for the special session, 
included among the other matters of business for this 
session, the following: 

"Second, to enact for submission to the people of the state 
for adoption or rejection at the next general election, a constitu-
tional amendment or amendments relating to the public revenues; 
relating to the assessment and collection of all general and 
special taxes; and relating to the collection of taxes from all 
those corporations which may have escaped, or are likely to es-
cape, in whole or in part, their just proportion of the taxes for 
the year 1901, and fixing the amounts they should pay for said 
year 1901." 

Section 9 of article IV of our Constitution pro-
vides that: 

"The Governor may, on extraordinary occasions, convene the 
general assembly by proclamation, stating therein the purpose 
for which it is to assemble; but at such special session no busi-
ness shall be transacted other than that specially named in the 
proclamation * * *." 

This provision of the Constitution is plain and 
expressly limits the business to be transacted in a 
special session. 

In my opinion, it is entirely within the authority 
of the general assembly to propose constitutional 
amendments at this special session, but their objects 
must be confined to those stated in the portion of the 
Governor's call quoted. If in the opinion of the gen-
eral assembly it will require six constitutional amend-
ments to do the work outlined by His Excellency in 
the paragraph mentioned, then it has the power to 
propose the same, or if there is, in its opinion, no ne-
cessity for amendments, it is at liberty to refrain from 
proposing them. 

In re Governor's Proclamation, 19 Colo., 
333-336-7. 

People ex rel. vs. Johnson, 23 Colo., 150-
152. 

People vs. Curry, 130 Cal., 82. 
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No other portion of the Governor's call will per-
mit the proposal of amendments on other subjects 
than revenue, for the reason that paragraphs third, 
fourth and seventh confine the action of the general 
assembly to the enactment of laws. Paragraph fifth 
refers to a correction of records and paragraph sixth 
has been treated in my reply to your first question. 

4. The answer to the last question is responsive 
to question number four of your resolution, as it is 
to number five. 

As to number six, I think the whole opinion may 
be taken as an answer to that question. 

In conclusion I will say that the answering of 
these questions and the investigation of the grave 
legal points involved is a matter that should properly 
be given a much greater length of time than I have 
been able to put on it. Some of the questions involved 
present points entirely new, and my conclusions have 
been reached by deduction from the principles an-
nounced in the decisions quoted, and many other, 
which adequately support them. However, I think 
the propositions advanced in this opinion have com-
plete support by analogy in the authorities. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
G. M. POST, 
CAESAR A. ROBERTS, 

Assistants. 
The views above expressed are in harmony with those sub-

sequently announced by the Supreme Court of the state in the 
case of The People ex rel. Emeigh O'Reilly vs. The Secretary of 
State of Colorado Pac. Rep., page 
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STATE BOARD OF AGRICULTURE. ABANDON-
MENT OF EXPERIMENTAL STATION. 

The State Board of Agriculture, being a body corporate, can 
contract for lands and water rights for its uses in experimental 
stations. When it has received the use of lands and the donation 
of water rights for the purpose of its experiments, limited to 
that use only, on abandoning the station established, such lands 
and water rights revert to the original donors of them. 

State of Colorado, 
Attorney General's Office, 

Denver, Colorado, February 13, 1902. 

T o T H E HONORABLE, 
THE STATE BOARD OF AGRICUL-

TURE. 
Gentlemen—Complying with the oral request of 

your president, Honorable P. F. Sharp, for a written 
opinion as to the authority of the board in the matter 
of returning to the original donors certain water 
rights, which were by certain parties donated to be 
used in connection with the Agricultural Experiment 
Station, known as the Arkansas Valley Experimental 
Station, and located in what is now Otero county, I 
would respectfully report: 

An examination of the statutes shows that the 
legislature, in 1887, passed an act authorizing the 
State Board of Agriculture to select land (not to ex-
ceed 200 acres) in the Arkansas valley, in the county 
of Bent, out of the state lands there found, 

"For the purpose of establishing an agricultural experi-
mental station." 

The act also authorizes the board 
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"To select the necessary lands, and secure the same by lease 
or purchase, as they may see fit, and to make all necessary ex-
periments in the way of buildings and fences, and to take such 
steps as they may deem necessary to successfully establish such 
station." 

Session Laws of 1887, pages 21-23. 

That this act was amended in 1889 by providing 
that such lands were to be selected from state lands 
or secured by purchase, gift or donation, as the Board 
of Agriculture might decide. 

Session Laws of 1889, pages 20-21. 

These acts were undoubtedly passed to conform 
to the requirements of, and for the purpose of utiliz-
ing the funds appropriated by, the act of Congress, 
approved March 2, 1887, which act of Congress pro-
vides for the establishment of agricultural experi-
mental stations by the different states and territories, 
and appropriates the sum of $15,000 per annum to 
each state or territory which had or should establish 
an agricultural college. This act of Congress also 
leaves to the respective states and territories the 
establishment, management and control of all such 
experimental stations. The acts of the legislature 
under consideration have left the selection of the land 
and method of procuring the same, and the manage-
ment and control of the experimental stations, largely 
in the sound discretion of the State Board of Agri-
culture, the only limitation placed upon the board be-
ing that the land selected should not exceed 200 acres; 
should be in what was then Bent county; should be 
used for the purposes specified, and that the board 
should appoint three local trustees for the manage-
ment of the station. 

The State Board of Agriculture is a corporate 
body, capable of taking, holding and selling personal 
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property and real estate, and of contracting and be-
ing contracted with. 

Mills' Annotated Statutes, Sec. 56. 
General Statutes of 1883, page 124. 

From the data furnished me, I learn that the 
board, in the year 1888, procured from ex-Senator 
Swink, of Rocky Ford, an assignment of his lease on 
200 acres of state land, for the purpose of establishing 
thereon this particular experimental station; that, 
by the terms of the contract, the property in this lease 
was to revert to Mr. Swink at any time the land was 
abandoned, or its use for the purpose of an experi-
mental station discontinued, and that at some time 
during the year 1888 the board, in order to utilize the 
200 acres of land procured from Mr. Swink, and not 
having sufficient water to properly irrigate the same, 
through a sub-committee, or a committee of citizens, 
procured donations of water rights from different cit-
izens, sufficient in amount to supply the existing de-
ficiency; that these donations of water rights were 
made subject to the same conditions, and with the 
agreed understanding that should the use of the land, 
which said water rights were donated to irrigate, be 
discontinued for experimental station purposes, that 
such water rights should also revert, and be by the 
board transferred, to the several donors thereof. 

It would seem that under the statutes cited there 
would be no question but that the board had the power 
to enter into such a contract as regards both land and 
water, and having entered into such contract, and 
having since discontinued the use for the purpose of 
an experimental station of a definite portion of such 
land, and having reassigned the same to the original 
donor, it would seem proper, under the agreement, 
that the property in the water in proportionate 
amount should also be relinquished and transferred 
to the respective original donors, as per the agree-
ment made at the time of the donation, and that there 

ATTORNEY GENERAL OP COLORADO. 165 

can be no doubt but that the board has the power and 
authority to make the transfer. 

Respectfully submitted, 
CHAS. O. POST, 

Attorney General. 
JAMES D. MERWIN, 

Assistant. 

NATIONAL GUARD. SUB-LEASING 
ARMORY. 

The National Guard may sub-lease its armory for any pur-
pose that does not interfere with its use for armory purposes. 
The rent received therefor should be turned into the military 
fund. 

Attorney General's Office. 
Denver, Colorado, March 27, 1902. 

GEN. GEORGE F. GARDNER, 
Adjutant General of Colorado, 

Dear Sir—I have yours of 21st. I quote and 
reply to your questions as follows: 

"Has a company commander the right to rent the armory 
furnished him by the state to outside parties, with the consent of 
the Adjutant General, without additional expense to the state, 
and the lease not prohibiting the sub-letting?" 

There is no objection to sub-leasing the armory, 
so long as such sub-leasing is for all reasonable pur-
poses and it does not interfere with it for purposes 
of an armory. 

"If he has, can the receipt of such rents be used for the 
company socially and otherwise, or would he be compelled to 
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turn the money into the state treasury for the benefit of the 
military fund?" 

This question I have considered with great care, 
recognizing, as I do, what a strong element the social 
side of the armory is in keeping up an interest in the 
National Guard. But, in consideration of the strict-
ness with which the military fund is handled and the 
positive provisions regarding it, I must advise you 
that any profit received from the armory is a part of 
the military fund and must be paid into the state 
treasury as a part thereof, and only disbursed as such 
funds are disbursed. 

Yours very respectfully, 
CHAS. C. POST, 

Attorney General. 

CORPORATIONS. LICENSE TAXES. 

The annual corporation tax on capital stock, for the year 
1902, should be collected on the basis prescribed by the act ap-
proved March 22, 1902, and not under the law of 1901. 

Attorney General's Office, 
Denver, Colorado, March 31, 1902. 

HON. CHARLES W. CROUTER, 
Auditor of State, 

Dear Sir—I am in receipt of your favor of the 
27th inst., which reads as follows: 

"Wil l you kindly render me an opinion as to whether we 
shall collect the annual state corporation license for the year 1902, 
under the provisions of the revenue law, which was approved 
and went into effect March 22, 1902, or under the preceding 
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revenue law, which was in effect up until that date,—we having 
sent notices to the various corporations of the amount due for 
1902 under the provisions of the old law? Said notices having 
been mailed February 1, 1902." 

In reply I have the honor to state as follows: 
The revenue law approved March 22, 1902, re-

pealed all parts of the 1901 law inconsistent with it. 
The new law provides that the rate of the license 
should be two cents per thousand dollars authorized 
capitalization for domestic corporations and four 
cents for foreign corporations, while the old law pro-
vides for five and ten cents respectively, with the pro-
viso that in no case should the license exceed one thou-
sand dollars, thus making the old law inconsistent 
with the new. 

The license tax is to be collected on or before the 
first of May of each year for the current year. 

Since the new law went into effect on the 22d day 
of March, 1902, its provisions apply to the license for 
this year. 

I therefore advise you that the annual corpora-
tion license tax for this year (1902) should be col-
lected on the basis prescribed in the law approved 
March 22d, 1902. 

Yours respectfully, 
CHAS. C. POST, 

Attorney General. 
GEO. M. POST, 

Assistant. 
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STATE REFORMATORY. ORDER OF 
APPROPRIATIONS. 

The Thirteenth General Assembly, having made several 
appropriations for the State Reformatory, the same must be 
applied in the order of their approval and class. 

Attorney General's Office. 
Denver, Colorado, April 10, 1902. 

HON. C. W. CROUTER, 
Auditor of State. 

Dear Sir—In reply to your letter concerning the 
appropriation for the State Reformatory, approved 
April 13, 1899, for the sum of $8,500, and as to whether 
the same is now available, I have the honor to say: 

On April 8, 1899, an appropriation of $30,000 for 
the Dependant Children's Home was approved, also 
on April 13, '99, was approved an appropriation of 
$30,000 for building a new wing to the female ward of 
the Insane Asylum. Also on the same day an appro-
priation of $4,000 for improvements and repairs on 
the State Penitentiary. You will notice that the two 
last named appropriations were approved on the same 
day, but the times of signing by the Governor were 
respectively 11:20 a. m. and 11:25 a. m. The appro-
priation for the Reformatory was signed at 11:32 
a. m. of that day. As you have informed me, there is 
now about $40,000 available from the revenue of 1899 
and 1900 for the payment of these appropriations. 
According to the well established rule in this state, 
second class appropriations must be paid in the order 
of their approval, therefore, if no other circumstances 
intervene, the appropriation of $8,500 for the State 
Reformatory can not be paid until the three others 
mentioned have been paid. I find that there has been 

ATTORNEY GENERAL OF COLORADO. 169 

no substitution or repeal of the appropriation for the 
Dependent Children's Home, and have carefully 
searched for a repeal of the appropriation for the In-
sane Asylum above mentioned, and while the appro-
priation for 1901 for the Insane Asylum is very largely 
in excess of its former appropriation, there is nothing 
in the act of 1901 (Chap. 15 of the Session Laws of 
that year) which expressly or by necessary implica-
tion repeals the act appropriating $40,000. 

As regards the appropriation for the Penitentiary 
above mentioned, I find that chapter 19 of the Session 
Laws of 1901, is a substitute for the 1899 appropria-
tion; therefore, the appropriation for the Reformatory 
will not, in my opinion, be available until the appro-
priations of $30,000 and $40,000 for the Dependent 
Children's Home and Insane Asylum, respectively, 
have been paid. 

Yours respectfully, 
CHAS. C. POST, 

Attorney General. 
GEO. M. POST, 

Assistant. 
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S C H O O L D I S T R I C T S . E M P L O Y M E N T O F 
TEACHERS. 

In school districts of the first class, in Colorado, the boards 
of directors may contract with a teacher for employment to teach 
such schools for a term extending beyond the current year. 

Attorney General's Office. 
Denver, Colorado, April 12, 1902. 

HON. HELEN L. GRENFELL, 
State Superintendent of Public Instruction, 

Denver, Colorado: 
Dear Madam—Replying to the direct question 

"As to whether a school board in a district of the first 
class may enter into a contract for a period longer 
than one year," I will assume, in my reply, that it 
relates to the power of the board of directors of such 
district to employ a teacher or superintendent of 
schools in that district for a period exceeding any 
current school year. 

We have no direct adjudication in our state on 
that point, but our Supreme Court has said: 

"The power of employment and discharge is not in terms 
beyond the control of the general law." 

School Dist. No. 3 vs. Hale, 15 Colo., 367 
(369). 

It is true that in Illinois, in the case of Stevenson 
vs. School Directors, 87 Ill., 255, and again in Davis 
vs. School Directors, 92 Ill., 293, it was held that the 
board ought not to employ a teacher for more than the 
current year, because, by statute, the course of study 
for the ensuing year was to be determined by ballot 
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by the electors and it might be that the teacher em-
ployed would not be competent to teach the course 
that such electors might determine upon. Again, in 
the case of Smith vs. School District, the court held 
that contracts should not be made for more than the 
current year, but qualifies it by saying: 

"Again, while we do not lay down any inflexible rule in 
every case that outgoing commissioners may not make contracts 
with teachers extending beyond the current school year and into 
the terms of the incoming commissioners, yet we do most em-
phatically say that our free school system and public policy both 
plainly demand that the school committee for any year should 
only engage teachers for that year, and should not make contracts 
commencing in the year of their successors." 

While this is the policy declared by the court, it 
is no where intimated that such a contract would be 
void or even voidable. And in Burkhead vs. Inde-
pendent School District, 77 Northwestern, 491, it is 
held that as the certificates are for a year and the 
school board is to determine how many weeks shall 
constitute the school year and what course of study 
shall be prescribed, that contracts with teachers must 
be limited to the school year. 

These are all the cases that question the right 
of the directors to make contracts exceeding the cur-
rent school year and these depend upon the interpre-
tation of particular statutes, such as do not exist in 
this state. 

And these in particular apply to the primary 
schools and a distinction is drawn between the pri-
mary school and high schools, where a course of study 
is determined on perhaps for four years in advance 
and where the very excellence of the schools would 
appear to depend upon a corps of teachers being re-
tained for more than one year. 

In districts of the first class in Colorado there 
are always four directors, not counting the out-going 
member, whose terms vary from five to one year, and 
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it is unquestionably within the power of the directors 
of such districts to make contracts for a term exceed-
ing the current year. 

Caldwell vs. School District, 55 Fed., 372. 

This was where a contract had been made for 
two years to teach in the public schools of Portland, 
Oregon. It was sought to avoid the contract for the 
school year, but the court, after examining the Illi-
nois decisions, held that they were not applicable and 
held that the directors had power to enter into con-
tracts for a period longer than their term of office. 

In Gates vs. School District, 14 Southwestern, 
656, on May 3, 1888, the out-going school board elected 
a teacher for the year ending June 30, 1889. The 
new members came in May 19, 1888, and refused to 
recognize the contract, but the court held there was 
no law to forbid the making of such a contract; that 
an argument might be made upon either side of the 
question; that, while public interest might suffer 
from unwise contracts covering an extended term in 
the future, the public might suffer equally for want 
of power to make such a contract when a good oppor-
tunity offered. That such an argument was one of pol-
icy, with which the court had nothing to do, but as 
there was no law forbidding the making of such a 
contract such contract was sustained by weight of 
authority as well as by reason. 

Town of Pearsall vs. Woolls, 50 South-
western, 959. 

Splaine vs. School District, 54 Pac. Rep., 
766. 

Webster vs. School District, 16 Wis., 336. 
Taylor vs. School District, 16 Wash., 365. 

This case comments at length on the fact that 
the board of directors is a corporation representing 
the district; that it is continuous; that while its members 
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change the body itself continues unchanged; that 
it has power to contract; that its contracts are con-
tracts of the board and not individual members; that 
such contract is mutually binding upon both parties, 
hence a contract by such board which extends beyond 
the term of service of some of its members is not in-
valid for that reason. 

Reubelt vs. Noblesville, 106 Ind., 478. 
Tappan vs. School District, 44 Mich., 500. 

It thus very clearly appears that in districts of 
the first class there is nothing in the school law of 
Colorado to prevent a board of directors making a 
contract with a teacher or superintendent for a term 
exceeding the current school year. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
CAESAR A. ROBERTS, 

Assistant. 
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CORPORATION. RENEWAL OF TERM OF 
EXISTENCE. 

Where the term of existence of a corporation has expired 
more than one year before it seeks renewal, under the statute, 
nevertheless its term may be renewed, where proof is furnished 
that it has continued in active operation during the whole of the 
period since its corporate existence expired. 

Attorney General's Office. 
Denver, Colorado, April 26, 1902. 

HON. D. A. MILLS, 
Secretary of State, 

Denver, Colorado. 
Dear Sir—In answer to your letter of March 27th, 

which reads as follows: 
"The term of corporate existence of The Oligarchy Irrigating 

Ditch Company expired March 13, 1891. The company has con-
tinued in active operation, but it does not appear from the 
records of this office that certificate of renewal or extension of 
corporate existence has been filed, as provided by statute. Please 
advise me if this company can file certificate of renewal, under 
the provisions of the act approved April 11, 1899. Is the Secre-
tary of State authorized to receive for filing a certificate extend-
ing more than one year, where a period of ten years has elapsed 
since the date of expiration of its corporate term, and such cor-
poration has not been administered upon as an expired corpor-
ation or gone into liquidation? Should the term of renewal date 
from the expiration of the original term?" 

In reply thereto I will say that the answer to your 
question necessitates a construction of chapter 89, 
Session Laws of 1899. We find that section 2 of that 
chapter contains the following language: 

"But the term of existence of any such corporation shall 
not be extended after a period of one year from and after the 
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expiration of its corporate existence. * * * Provided, That 
corporations still in active operation, shall have the right to 
extend their corporate existence, even though their charter has 
expired more than one year." 

These two portions of the section present a con-
flict, and, while it is the general rule that where there 
are two clauses which present a conflict the last in or-
der of date or position must prevail, there are modifi-
cations of this rule, and the rule is also subject to 
other presumptions: 

"First. There is a presumption against unreasonableness 
and against absurdity; a presumption in favor of validating 
every part of an act, if possible. Possibly, the most important 
purpose of the construction of all parts of a statute, together 
and with reference to one another is that of giving, by means of 
such comparison, a sensible and intelligent effect to each with-
out permitting any one to annul another and to harmonize every 
detail provision of the statute with the general purpose which the 
whole is intended to effect," 

Endlich on Interpretation of Statutes, sec-
tion 40. 

If the proviso above quoted were permitted to 
govern, then the part of the statute which prohibits the 
extension of the term of existence of a corporation 
after one year from the expiration of its term would be 
nullified, excepting as to those corporations whose 
term had not so expired, and such corporation had, in 
fact, continued in active discharge and performance of 
the business for which it had become incorporated, and 
by so construing that proviso no violence can be done 
to the rule laid down in Endlich, above quoted. This 
is a presumption in favor of validating every part of 
an act, if possible. 

The general purpose of a proviso is to except the clause 
covered by it from the effect of a previous provision of the 
statute, or to qualify its operation. 

128 U. S., 174. 
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A proviso defeats the operation of the preceding subject of 
the statute, but conditionally, and is taking special cases out of 
the general enactments and providing for them. 

This is in accordance with the definition of pro-
visos given in Dwarris on Statutes, page 660. Accord-
ing to these rules of interpretation, I can see no rea-
son why the corporation you mention may not renew 
its existence under the act of April 11, 1899, but should 
not be permitted to do so unless it furnishes your 
office with satisfactory proof that it has actually con-
tinued in the active discharge and performance of its 
business since March 13, 1891. This proof may be fur-
nished by affidavits or otherwise, which must state 
something more than the mere allegation that the 
corporation has continued in active business and op-
eration, and should state the facts going to make up 
its continuance in active operation, so that your office 
may judge as to whether such active operation has so 
continued. 

This construction has been reached after a care-
ful examination of all the authorities on the subject at 
hand, and is in accordance with the rules therein laid 
down. I wish to add that the same is not wholly in 
accordance with the opinion of some of the assistants 
in my office, which had been written some several days 
ago, but, upon reflection and consultation with them, 
it is agreed that the construction above given is the 
correct one. 

Yours very respectfully, 
CHAS. C. POST, 

Attorney General. 
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INSURANCE. LICENSE TAXES. 

Under sections 68 and 69 of the Revenue Law approved 
March 22, 1902, mutual insurance companies must pay their 
license taxes for the fractional part of the year, commencing 
March 22, 1902, and ending April 30, 1902. 

Attorney General's Office. 
Denver, Colorado, May 1, 1902. 

HON. C. W. CROUTER, 
State Auditor of the State of Colorado, 

Dear Sir—I am in receipt of your favor of the 10th 
ult., which reads as follows: 

"Wi l l you kindly furnish this office with an opinion as to 
whether we can collect license tax from mutual insurance com-
panies, as provided in sections 68 and 69 of the new revenue law, 
for that part of the fiscal year 1901, beginning with the date upon 
which said act became a law, namely, March 22, 1902, and ending 
with the end of the 1901 fiscal tax year, which is April 30, 1902." 

In reply thereto, I have the honor to say: The 
law was approved and went into effect March 22, 1902, 
making as a part of the fiscal year, 1901, for the pur-
pose of the sections mentioned, the thirty-nine days 
from that date until May 1, 1902. Section 69 requires 
that the license tax be paid for each fiscal year or 
fractional part thereof. While it may appear that 
thirty-nine days is a very small fraction of a year, I 
am of the opinion, that the law must be construed to 
mean what it says. I can not, as is suggested, say 
that this provision is unreasonable. The legislature 
is presumed to foresee the effect of provisions it in-
serts in a law, and is also presumed to have intended to 
enact what the law plainly provides. The provision 
is explicit as regards the fractional part of a year, 
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and effect must be given to it in accord with the clear 
intent of the language. The general assembly must 
have had in contemplation the effect of this law, and 
it becomes the duty of executive officers to carry out 
its requirements. 

Answering your question specifically, therefore, it 
is my opinion that you should collect the license tax 
from "insurance companies not capitalized" for that 
part of the fiscal year, 1901, beginning with the date 
upon which the act became a law, viz.: March 22, 
1902, and ending with April 20, 1902. 

Yours respectfully, 
CHAS. C. POST, 

Attorney General. 
By GEORGE M. POST, 

Assistant. 

CRIMINAL LAW. REWARDS. LIMITATION 
OF AMOUNT. 

Under section 1763 of Mills' Annotated Statutes of Colorado, 
the Governor of Colorado may, in his discretion, offer a reward 
for the apprehension of parties charged with crimes, but in no 
event can such reward exceed the sum of $1,000. 

Attorney General's Office. 
Denver, Colorado, May 19, 1902. 

HON. JAMES B. ORMAN, 
Governor of Colorado. 

Dear Sir—In compliance with your verbal re-
quest, and transmission of the letter of the Honorable 
Charles C. Holbrook, judge of the Twelfth Judicial 
District, and the petition to Your Excellency of J. B. 
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Chapman and other citizens of Conejos county, re-
specting the offering of a reward for the apprehension 
of the murderers of Pefirio Gallegos, such murder 
said to have been committed in February last, and in 
which petition you are requested to offer a reward for 
the arrest and conviction of the person or persons 
who may have committed said murder, I have to say 
that under section 1763, Mills' Annotated Statutes, 
the Executive is authorized to issue a reward not ex-
ceeding one thousand dollars for the arrest and de-
livery to the proper authorities, of any person charged 
with the crimes mentioned in such section. And also 
in section 2044, the Governor of the state is author-
ized to issue a reward, not exceeding $200.00, for the 
apprehension of any person charged with the commis-
sion of the crimes mentioned in the last mentioned 
section, which section was enacted in 1861, and ap-
pears in the revised statutes of the state for the year 
1868. The former section, 1763, was of more recent 
enactment, and practically changed the reward of 
two hundred dollars to an amount not exceeding one 
thousand dollars, and provides the manner in which 
said reward shall be paid. There are no other sec-
tions of the Colorado statutes authorizing the offering 
of rewards by the Executive of the state, so that the 
prayer of the petitioner, that you offer a reward of 
twenty-five hundred dollars, can not be complied with, 
but as section 1763 provides, if you are satisfied of 
the necessity of offering a reward, not exceeding one 
thousand dollars, it is your prerogative so to do. 

Yours very truly, 
CHAS. C. POST, 

Attorney General. 



180 
BIENNIAL REPORT 

BUILDING AND LOAN ASSOCIATIONS. AN-
NUAL REPORT. 

Building and loan associations are not required to make the 
annual report required by section 63 of the Revenue Law of 1902, 
but such associations make their report under section 75 of said 
act. 

Attorney General's Office. 
Denver, Colorado, July 1, 1902. 

HON. C. W. CROUTER, 
Auditor of State, 

Denver, Colorado. 
Dear Sir—In reply to your request for an opin-

ion as to whether or not building and loan associa-
tions are required to return to your office the report 
required by section 63 of the Revenue Law of 1902, I 
have the honor to say that the section requires that 
every corporation doing business and owning property 
in two or more counties of the state shall, except as 
otherwise provided in this act, make a report as speci-
fied in the section. Section 75 provides a special re-
port by building and loan associations so that this 
section "otherwise provides." It is, therefore, my 
opinion that building and loan associations are not re-
quired to make out the report provided in section 63, 
but are required to make out the report provided in 
section 75, in lieu thereof. 

Yours truly, 
CHAS. C. POST, 

Attorney General. 
By GEORGE M. POST, 

Assistant. 
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NATIONAL GUARD. RESIGNATION OF 
OFFICER. 

Where an officer in the National Guard of Colorado tenders 
his resignation, which is received and duly forwarded, through 
proper military channels, and before the same is finally acted on, 
such resignation is withdrawn, and the fact of such withdrawal 
is communicated to and is in the possession of the proper officer 
before such resignation has been accepted, such withdrawal of 
the resignation is a right of the officer, and he should be recog-
nized as though such resignation had not been made. 

Attorney General's Office. 
Denver, Colorado, July 3, 1902. 

T o H i s E X C E L L E N C Y , 
DAVID C. COATES, 

Acting Governor of the State, 
Denver, Colorado. 

Dear Sir—Replying to your inquiry as to what 
should be the proper disposition made of the resigna-
tion of F. J. Ellison, captain First Infantry, First 
Brigade, National Guard of Colorado, bearing date 
April 17, 1902, and received at regimental headquar-
ters April 18, 1902, and afterward approved on the 
7th day of June, 1902, and received at brigade head-
quarters June 17, 1902, and afterward approved by 
Brigadier General John Chase and forwarded to the 
office of the Adjutant General of the State June 23, 
1902, and acted upon on the 24th day of June, by 
command of D. C. Coates, Acting Governor, through 
George F. Gardner, Adjutant General, accepting such 
resignation, I also find that on the 13th day of June, 
1902, Captain Ellison, through military channels, for-
warded to regimental headquarters his withdrawal 
of such resignation, which was received at such 
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regimental headquarters on the same day and by the 
colonel commanding, transmitted on the 17th day of 
June to the brigade headquarters, with recommenda-
tion that the resignation be not returned, but rather 
accepted without delay, and that such withdrawal, 
with endorsement thereon, was received on the 24th 
day of June at brigade headquarters and forwarded 
to the office of Adjutant General on June 24, and acted 
upon at the Adjutant General's office, as above men-
tioned. 

I also find among the papers in this matter paper 
dated June 21, 1902, addressed to the Governor of the 
State of Colorado, notifying the Governor of the fact 
of the withdrawal of the resignation first herein men-
tioned, which notification is endorsed, received at 
headquarters of the First Regiment on the 23d of June, 
1902, this notification being made through military 
channels, also a letter signed by F. C. Ellison, in his 
official capacity of date June 21, 1902, notifying the 
Adjutant General of the fact of his withdrawal of 
his resignation. 

I have very respectfully to submit, after exam-
ination of all of these papers, that although the resig-
nation was acted upon at the regimental headquar-
ters on the 7th day of June, by recommending the ac-
ceptance of such resignation, and that the same was 
forwarded by military channels to brigade headquar-
ters on the 17th day of June, that the withdrawal 
was in the possession of the colonel commanding the 
regiment at the same time that it was forwarded with 
the resignation to the brigade headquarters, and that 
when the resignation or the withdrawal thereof, as 
appears by the endorsement upon these papers was in 
the Adjutant General's office, where it appears that 
the same were received simultaneously. 

I, therefore, conclude, under the authority of the 
case of Bennett vs. the United States, reported 
in the 19th Court of Claim Reports, at page 
379, that Captain Ellison had a right to withdraw his 
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resignation, and if the same were received at the Ad-
jutant General's office, where final action must neces-
sarily be had in respect to such resignation, was a 
matter of right with Captain Ellison, and that he 
should be recognized in the same manner as he AA'as 
prior to the date of his resignation. 

It does not appear in any of the papers submitted 
to this office that any notice had been given of the 
action taken, either at regimental or brigade head-
quarters as to recommendations up to June 24, the 
date of the order accepting the resignation, and this, 
it would seem, operates to leave Captain Ellison in 
the same position that he was prior to the date of his 
resignation. The opinion of the Judge Advocate Gen-
eral, in Digest of such opinions, at page 663, this 
language is held: 

"The acceptance of an officer's resignation becomes oper-
ative and severs him from the military service upon his receiv-
ing either actual or constructive notice of such acceptance." 

There being no evidence of any such notification 
and the fact of the resignation and the withdrawal 
thereof being received in the office of the Adjutant 
General of the State on the same date, Ave can well 
conclude that there was no notice given prior to the 
date of the receipt of the withdrawal in the regimen-
tal and brigade headquarters, and transmissal thereof 
from the regimental and brigade headquarters to the 
office of the Adjutant General, through military chan-
nels, all of which is respectfully submitted. 

CHAS. C. POST, 
Attorney General. 
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REVENUE. COLLECTION OF RAILROAD 
TAXES. 

Review of the facts existing in various counties with refer-
ence to the payment of taxes due such counties from the various 
railroads, and recommendations as to proper action to be taken 
in regard to the taxes levied by the State Board of Equalization 

under the Revenue Act of 1901. 

Attorney General's Office. 
Denver, Colorado, July 5, 1902. 

HON. H. E. BRIGGS, 
County Attorney, 

Pueblo, Colorado. 
Dear Sir—Your letter of the 30th ult. reached 

me on the 2d day of July. I have not been able to 
answer it until the present time. 

Your question is, whether any determination has 
been reached by the state officers as to the position 
which will be taken on taxes due the state from rail-
roads, on the assessment of 1901. In reply to this 
inquiry I have to say that letters have been written 
from a large number of the counties to the Governor 
and myself, requesting the state to release the counties 

and the county treasurers from liability for a por-
tion of taxes due to the state for the year 1901. The 
Governor has referred all these letters received by 
him to me for answer, and I have invariably answered 
that neither the Governor nor all of the state officers 
combined, or any other power excepting that of the 
legislature, by act duly passed, could relieve from 
such liability, if any there was. I also, in such letters, 
gave it as my opinion that the counties were not liable 
for uncollectible taxes due to the state unless such 
county, by its act, would make itself, in its municipal 
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capacity, liable. That the county treasurers of the 
various counties were liable to the state for the non-
collection of taxes due the state in case such taxes 
were collectible, also stating in such letters that the 
question of the ability of the county treasurers to col-
lect such taxes depend largely on the discretion of 
such county treasurer. That such county treasurer, 
before proceeding to distrain personal property for 
the non-payment of taxes, would, in all probability, 
demand a bond of indemnity to protect himself and 
bondsmen in case of litigation or threatened litigation 
by the taxpayer, whose property was to be so dis-
trained, and also as to whether suit would be com-
menced, and what the determination of such suit 
might be. All these things enter largely into the 
question of whether such taxes were collectible or not. 
I have also, in each of the letters so answered to the 
county treasurers and the board of county commis-
sioners, stated that I believed it was expedient, in 
view of the circumstances surrounding the assessment 
of property in 1901, and the largely increased valua-
tions placed upon corporate property by the State 
Board of Assessors, and in view of the fact that the 
State Board of Equalization, for the year 1902, had 
very largely decreased such valuation, and in view of 
the further fact of the necessity of a large number of 
the counties of the state to have their revenue for 1901, 
so that the same could be used, have thought it expe-
dient for them to compromise with the corporations 
upon some equitable basis, providing the railroad com-
panies would pay such taxation without further 
trouble or litigation, to rebate from the county reve-
nue such sum as would be just, and thus provide reve-
nue necessary to conduct county affairs, expressing 
also the opinion that the basis of compromise ought 
to be on the valuation of the State Board of Equaliza-
tion for 1902. While it is probable that all, or nearly 
all, of the corporations would, before they would pay 
the taxes of 1901, under the valuation of the Board of 
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Assessors, and the Board of Equalization, made in 
January last, under Judge Dixon's mandate, prose-
cute suits in every attempt to collect and carry same 
to final decision in our courts of last resort, yet I 
fully believe, under the Revenue Act of 1901, which 
will doubtless be upheld in our Supreme Court, and 
also under the provisions of the legalization act of the 
extra session, found at page 32, last Session Laws, 
the corporations would be defeated, yet the great lapse 
of time and great trouble and expense incline me to 
think a favorable compromise preferable. 

I believe that at the meeting of the State Board 
of Equalization, after the county treasurers shall have 
returned to the State Auditor the county assessments, 
that some changes will necessarily have to be made by 
the State Board of Equalization in order to make the 
rate of valuation uniform in compliance with the re-
quirements of the Constitution. 

Very truly yours, 
CHAS. C. POST, 

Attorney General. 

CORPORATIONS. RAILROAD TAXES. 

Review of the situation as to railroad taxes under the rev-
enue law of 1901. Regularity of assessment by the State Board 
of Equalization for that year. Questions of expediency. 

Attorney General's Office. 
Denver, Colorado, July 8, 1902. 

T o H i s E X C E L L E N C Y , 
JAMES B. ORMAN, 

Governor of the State, 
Dear Sir—Having received since the 1st of June, 

letters from a large number of county treasurers, 
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county attorneys and members of the boards of county 
commissioners, making inquiries as to what position 
the present administration had taken, or would take, 
concerning the collection of taxes due to the state 
upon the assessment made by the State Board of As-
sessors, for the year 1901, which assessment was made 
by the State Board of Equalization, duplicated, or 
nearly so, under the mandate of the Honorable Dis-
trict Court, in and for Pueblo county, commencing 
on the second day of January, 1902, and concluded on 
the 25th day of the same month, as to the property 
owned by corporations, to be assessed by the State 
Board of Equalization, in pursuance to the laws of the 
state, for the year 1891, and knowing that you had 
received like letters of inquiry from various parties 
interested, and upon consultation with yourself in re-
spect to the matter, I have concluded to state my views 
in respect to the subject of such inquiry. It is a fact 
that the railroads and other corporations, whose prop-
erty is subject to taxation under the laws of the state, 
as they now exist, will, doubtless, use all the means at 
their disposal, for the purpose of reducing the amount 
of taxes to be paid by such corporations, and will 
continue to say and impress upon, not only the state, 
but the county authorities, the mistaken idea that the 
revenue act of 1901 has been declared unconstitu-
tional, and, that therefore, they are not obliged to pay 
taxes for the year 1901. Not only will they use this 
subterfuge, but in all probability, will resort to all 
means in their power to induce the county authorities 
of the various counties to reduce the valuations, upon 
which they will agree to pay taxes, down to the lowest 
possible figure, some of them stating that they are 
willing to pay the taxes upon their property for the 
year 1901 upon the basis of valuation for the year 
1900. That they will do this through disinterested and 
patriotic motives, not because they were obliged to pay 
such taxes, but simply because they wished to bear a 
just proportion towards maintaining the government 
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which was giving them protection, I maintain, 
is wholly fallacious. It is true that there is pending 
in the Supreme Court of the state a case which chal-
lenges the constitutionality of the revenue law of 
1901, or rather challenges the legality of the passage 
of that law. This case will, in all probability, be de-
cided during October of the present year, and in my 
opinion, both the law itself and the manner and legal-
ity of its enactment will be sustained by the Supreme 
Court. Again, the case that was instituted in the 
Pueblo District Court, challenging the regularity of 
the passage of the Revenue Act of 1901, held that 
said act was illegally and irregularly passed, and 
hence, did not have the force and effect of law, binding 
upon any party or corporation, and said court issued 
its mandate, directed to the State Board of Equaliza-
tion, to proceed and assess all the properties of rail-
road and other like corporations, under the law as it 
existed prior to 1901, and true it is, that while said 
case is pending in the Supreme Court, as above men-
tioned, yet the mandate of said Pueblo District Court 
was served upon the State Board of Equalization, 
and was regularly and duly obeyed by that board, and 
all of said corporations' property was assessed by 
said State Board of Equalization in pursuance of 
said mandate, and the statements of such assessment 
were regularly sent out to the county clerks and the 
county assessors of each county of the state affected 
by such assessment, and said statements of assessment 
were duly and regularly entered by the various county 
assessors of the state, and extended upon the county 
assessors' assessment rolls, and by said county as-
sessors regularly extended upon the tax list and deliv-
ered with the usual assessor's warrant for collection 
thereto attached to each of the county treasurers in 
each of the counties affected by such assessment, and 
in some instances, such assessment and taxes levied 
thereon, have been paid by some of the corporations. 

That by the act of the late extra session of the 
legislature, usually called the Legalization Act, 
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of that session, it is provided that such assessment 
made by the State Board of Equalization, should in 
all respects, be lawful the same as though such as-
sessment, and sending out of statements thereof, and 
the extending of such statements upon the county as-
sessment roll, and the county tax lists had been done 
within the time prescribed by law of 1891, or the Rev-
enue Act of 1901; similar legislation has been sus-
tained by the highest courts in many states of the 
Union. 

I therefore conclude that the railroad and other 
like corporations, whose property has been thus as-
sessed, are not only morally, but are legally bound to 
pay their taxes as assessed and levied, under the con-
ditions above mentioned; but I have also concluded 
that under the circumstances as they exist, and as 
above recited, that these corporations will hold out, 
and refuse to pay the taxes so levied, and will not, 
unless compelled so to do by judgment of some court 
of competent jurisdiction, and in view of the fact that 
in at least fifty of the fifty-seven counties of the state 
the taxes due from these corporations will be con-
tested by them, very probably to a court of last resort, 
this is the declaration they make. This, of course, will 
take a great amount of time and very large outlay in 
expense of litigation, not only the revenue belonging 
to the state, but also to the counties, cities and towns 
and school districts in each of the counties will be 
deprived for many years likely, of the revenue derived 
from the corporations, but also in many instances of 
the revenue of other properties not owned by such cor-
porations, and thus great injury will follow the non-
payment of the taxes due for the year 1901. 

I have, therefore, concluded, without officially ad-
vising any of the counties of the state, or the officers 
whose duty it is to collect such revenue, to say that I 
believe it is expedient to compromise with these cor-
porations, stating it as a matter of law that the county 
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commissioners have the right to rebate any reasonable 
amount from the collection of taxes due to the coun-
ties, and that if the railroad and other like corpora-
tions would pay the 1901 taxation upon their 
properties, upon some just basis, that the county 
treasurers, under the direction of the county commis-
sioners, would have the right to receive, and receipt 
in full, for the taxes due to the counties, and would 
also have the right to receive the four mill tax due 
to the state upon the basis of any such compromise, 
and remit to the State Treasurer the amount so col-
lected, but could not give acquittance in full for the 
taxes due to the state. That while there would 
be a liability on the part of each of the county treas-
urers for the non-collection of the portion of the state 
taxes so uncollected, yet such liability would neces-
sarily be measured by the disabilities above men-
tioned, and as to whether such portion of the state tax 
was collectible or not, would be the only question to 
be determined, and in determining them, all of the dis-
abilities mentioned would be taken into consideration, 
and doubtless each of the county treasurers of the 
county who should, in the exercise of their judgment, 
report the amount of taxes due to the state as uncol-
lectible, would be sustained in such report by the fact 
that the collection or attempted collection of the same, 
would involve the treasurers individually, and him-
self and his bondsmen officially, as well as the state, in 
a litigation that would consume in expense, the 
amount of such deficit due, many times multiplied. 

These are my views with respect to the collection 
of the revenue of 1901, where the same can be done 
upon a valuation, taking as a basis for such compro-
mise the assessment and valuation of the properties 
of these railroads and like corporations, of the State 
Board of Equalization for the year 1902; if these cor-
porations refuse to so settle their just obligations, it 
will be proof positive that they will pursue a course 
of robbery of the state, counties, municipalities, school 
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districts and the people, who have not only furnished 
such corporations their life and sustenance, but also 
are protecting and perpetuating their existence. 

Yours very truly, 
CHAS. C. POST, 

Attorney General. 

ST. LOUIS WORLD'S FAIR COMMISSION. AP-
PROPRIATION BY COUNTIES. 

Boards of county commissioners have no authority to make 
a tax levy for the St. Louis World's Fair Fund, but under the 
statutes may reasonably include in their annual county appro-
priation such an amount as they deem proper for that purpose. 

Attorney General's Office. 
Denver. Colorado, July 10, 1902. 

HON. G. W. THATCHER, 
Commissioner in Chief, 

Board of World's Fair Managers, 
Dear Sir—Replying to your favor asking if 

county commissioners of the various counties have 
authority to make a tax levy to be known as the 
World's Fair Fund, and to be used for the collection 
of exhibits of the respective counties, I have the honor 
to say: 

In my opinion, the county commissioners have 
no authority to make a special levy for the purpose, 
but they have authority to include in the annual 
county apropriation such amount as they deem 
proper for that purpose, as provided in section 6 of 
the act creating the board of managers, page 359, 
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Laws of 1901, and section 799a, 3 Mills' Annotated 
Statutes. 

Yours truly, 
CHAS. C. POST, 

Attorney General. 
By GEORGE M. POST, 

Assistant. 

NATIONAL GUARD. COURT OF INQUIRY. 

In military matters a court of inquiry acts as a commission 
to inquire into matters presented for the enlightenment of the 
Commander-in-Chief. Such a court can impose no sentence and 
inflict no punishment. On its findings the Commander-in-Chief 
may call a court martial or accept such findings as final as he 
may be advised. 

In times of war or emergency the Commander-in-Chief may 
remove an officer appointed by him in a summary way, but in 
times of peace such removal can only be made for cause. 

Attorney General's Office. 
Denver, Colorado, July 17, 1902. 

T o H i s E X C E L L E N C Y , 
JAMES B. ORMAN, 

Governor of the State of Colorado, 
Dear Sir—Under date of July 3, Hon. D. C. 

Coates, acting as Governor, inquired of me as follows: 
"Will you kindly give me an opinion as to the duties and 

powers of the Governor in reviewing the findings of a court of 
inquiry and removal of the Adjutant General, and oblige." 

I immediately proceeded to prepare an opinion 
upon the inquiries made by the Acting Governor. 
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Upon your return from the East and resumption of 
the duties of your office, I made known to you the sub-
ject of the inquiry made by Acting Governor Coates. 
You then signified your desire that I should prepare 
and present to you an opinion upon such inquiries. I 
have the honor to state: 

The first inquiry as to the powers of the Execu-
tive of this state, in reviewing the findings of a court 
of inquiry,—the duties of a court of inquiry, under the 
military law governing in Colorado, are to be found in 

• an act of the general assembly of the state of Colo-
rado, entitled, 

"An act concerning the enrollment and organization of the 
military of the state of Colorado; prescribing the number and 
rank of the officers thereof, and defining the duties and salaries 
of such officers; and to repeal all laws in conflict with the pro-
visions of this bill," 

Approved April 13, 1897, and the code of regula-
tions prepared by the military board in accordance 
with the above mentioned act, approved and 
published by said military board on the 10th day of March, 
1898, and the articles of war governing the armies of 
the United States, such tribunal is simply a court, or 
commission, called by the Governor as Commander-in-
Chief, to inquire and report whether a party ac-
cused of any conduct unbecoming an officer and a 
gentleman should be brought, to trial or whether fur-
ther proceedings before a court martial are called for; 
such court of inquiry can not administer justice or 
pass any sentence upon an accused. Authority for 
this is found in the Digest of Opinions of the Judge 
Advocate General of the United States, at page 309, 
and upon the same and other military authority it 
can well be said that a court of inquiry is brought into 
existence and its functions required for the purpose 
merely of enlightening the conscience of the Com-
mander-in-Chief as to whether any officer or soldier, 
in times of peace, should be subjected to a court 
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martial, and where such court of inquiry has been 
regularly called and its report duly made and 

submitted to the Commander-in-Chief, carries with it a 
very great weight, and ordinarily the Commander-in 
Chief will be governed by the findings of such court of 
inquiry, but nevertheless, if it should appear to the 
Commander-in-Chief that the court of inquiry had 
made a report not justified by the facts proved before 
such court of inquiry, or that such court of inquiry 
did not have all of the facts before it concerning the 
principal matters charged against the officer or 
soldier accused, and the Commander-in-Chief was satis-
fied that such court of inquiry had not, in its reports, 
given to the Commander-in-Chief a correct exposition 
of the facts concerning the accusation, then the 
Commander-in-Chief would be at liberty to call a court 
martial for the purpose of trying the accused by a 
court having authority to make and render a verdict 
as to the guilt or innocence of the party accused. As 
to the inquiry of the scope of authority of the Execu-
tive of this state to remove the Adjutant General of 
the state, I have to say that, by section 1 of article III 
of the National Guard Law, the Governor is clothed 
with power to appoint an Adjutant General who shall 
be chief-of-staff with rank of brigadier general, and 
also to appoint other officers in the National Guard 
mentioned in said section, who shall take office on 
April 1, after the inauguration of the Governor, to 
serve for two years, unless sooner removed by the Gov-
ernor, povided that the Governor shall have power to 
remove for cause, any and all of the said officers and 
to fill vacancies, and this is the only authority that I 
find in the statutes authorizing the removal of said 
officers, and by the military authority of the United 
States, which governs and is the rule of action for the 
military authorities of this state, there is a distinction 
made in the exercise of this authority in times of peace 
or in times of war or invasion or threatened invasion, 
or where the civil authority is disregarded by mobs or 

ATTORNEY GENERAL OF COLORADO. 
195 

persons banded together in defiance of law. In times 
of war, or where the authority of the civil power has 
been threatened and danger is imminent, the Execu-
tive may act summarily and remove all such officers 
in his own judgment with proof of accusation against 
such officers, but in times of peace, under section 1 of 
article III, above mentioned, it is necessary, before 
removal could properly be made, that cause for such 
removal should be, to a satisfactory extent, proven to 
the mind of the Commander-in-Chief, for which pur-
pose, the Governor could call into requisition a court 
of inquiry and submit the charges against the accused 
to such court for the purposes as indicated in former 
part of this opinion, or find the truth of such charges 
in any other satisfactory manner, or the Commander-
in-Chief could notify the accused, furnishing him with 
a copy of the accusation, giving him an opportunity 
to appear and defend against such accusation, and 
thus comply with the provisions of section 1 of article 
III, above mentioned, and if, after such investigation 
and hearing, the Commander-in-Chief was of the opin-
ion that the cause for accusation did in reality exist, 
the removal of the Adutant General or other officer 
named in such section could properly be made. 

For authority of this position reference is made 
to the case of 

Benson vs. The People ex rel. McClelland, 
p. 175, 10 Colo. App. Rep. 

Also, 
Board of Aldermen of Denver vs. Darrow, 

p. 460, 13 Colo. Rep. 
Also, 

Trimble vs. The People ex rel. Phelps, 19 
Colo. Sep., p. 187. 

While all the above cases relate to officers in the 
civil government of the state, yet the principles 
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therein enunciated in respect to removals from office 
are similar in application to the removal of officers in 
the military of the state. 

Very respectfully submitted, 
CHAS. C. POST, 

Attorney General. 

INSURANCE. ASSETS OF MUTUAL COM-
PANIES. 

The unearned portion of assessment notes and the amount 
required to reinsure the company's risks, should he charged 
as a liability of the company. 

Attorney General's Office. 
Denver, Colorado, August 23, 1902. 

HON. DAVID F. HOW, 
Deputy Superintendent of Insurance, 

Denver, Colorado. 
Dear Sir—I am in receipt of your favor, asking 

for my opinion as to what of the three following items 
should be charged as liability of mutual fire insurance 
companies in their reports: Assessment notes, un-
earned portion of the same, and the amount required 
to safely reinsure their risks in force. 

In reply, I have the honor to say, that in my opin-
ion, assessment notes are properly assets, as they con-
stitute part of the capital of such companies, a sort of 
reserved fund. 

Spruance vs. F. & M. Co., 9 Colo., 73, 78. 
Joyce on Insurance, Sec. 311. 
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As to the unearned portion being considered a 
liability, it is my opinion, that when a part of the as-
sessment note has been paid without an assessment 
there exists an unearned portion which should bo 
charged as a liability. If the policy should be can-
celled, the company would be entitled to the customary 
short rate for the time the policy has run, and would 
be liable for the difference between the short rate and 
the amount paid. 

As to the amount required to safely reinsure the 
company's risks, section 2223, Mills' Annotated Stat-
utes, clearly provides that that amount must be 
charged as liability, when estimated as set down in 
that section. 

Yours truly, 
CHAS. C. POST, 

Attorney General. 
GEORGE M. POST, 

Assistant. 

GAME. LICENSE PROVISIONS. 

Parties having possession of game birds and quadrupeds, 
legally acquired, prior to the act of 1899, held by private owner-
ship, are not subject to the license provisions of the game law. 

Attorney General's Office. 
Denver, Colorado, September 17, 1902. 

HON. CHARLES W. HARRIS, 
Game Commissioner of Colorado, 

Dear Sir—Under date of September 16, you have 
submitted to this office the following question: 

"Can any person keep game birds or game quadrupeds within 
the state lawfully, without paying the proper license, whether or 
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not they were held in private ownership to the game laws 
enacted 1899?" 

Under the common law all creatures, wild by 
nature, became the property of those who reduced 
them to possession, or where they domesticated them. 
The common law, with regard to game, evidently pre-
vailed in Colorado until 1897, when the general assem-
bly of the state declared game to be the property of 
the state. 

Session Laws, 1897, Sec. 14, page 40. 

This was amended in 1899 to exclude game and 
fish held by private ownership, legally acquired. 

Session Laws, 1899, page 188, Sec. 1G. 
This in itself would seem to exclude game thereto-

fore held by private ownership, but to make the exclu-
sion more emphatic, it is provided in section 17, of 
the same act, in defining game, that it includes all 
birds and quadrupeds "now or hereafter within this 
state, and not held by private ownership, legally ac-
quired." 

Session Laws, 1899, page 189, Sec. 17. 

It would seem, therefore, that the possession of 
live game animals, legally acquired, before the enact-
ment of this law, would be lawful, and farther, that 
such animals, held by private ownership, legally ac-
quired, are not considered game under the act. 

Hence, in my view, parties having possession of 
game birds and game quadrupeds prior to 1899, which 
they held by private ownership, legally acquired, 
would not be subject to the license provisions of the 
game law. 

Respectfully submitted, 
CHAS. C. POST, 

Attorney General. 
CAESAR A. ROBERTS, 

Assistant. 
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STATE CANAL NO. 3. ISSUANCE OF 
CERTIFICATES. 

The certificates of indebtedness, contemplated by the act, 
may be issued to the full amount and the same placed in the 
hands of a trustee for the purpose of delivering the same, which 
delivery can only be made upon the order of the Board of Control, 
countersigned by the State Auditor. 

Attorney General's Office. 
"Denver, Colorado, November 13, 1902. 

HON. JAMES B. ORMAN, 
Governor of Colorado. 

Dear Sir—The letter of Your Excellency, under 
date of October 22, accompanied by a letter from Hon. 
Mead Hammond, under date of October 20, in refer-
ence to the issuance of certificates of indebtedness pro-
vided for in the State Canal No. 3 Act, found at pages 
162-169, of the Session Laws of 1902, is at hand, and 
since its receipt has received my most careful con-
sideration. 

The question of issuance of certificates of indebt-
edness has always been looked upon as a temporary 
expedient in state matters, and has, accordingly, re-
ceived the frequent and extended consideration of the 
courts. 

In our state, such certificates have been issued 
in matters of emergency, such as the capitol building 
claims, authorized by the laws of 1893, and in this 
case the Auditor was authorized and directed to issue 
certificates of indebtedness for "all claims duly aud-
ited and certified by the said Board of Capitol Mana-
gers, for material furnished and labor performed 
about the erection of said building." 
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I agree with the view of Representative Ham-
mond, that "issue" contemplates the ordinary acts that 
are necessary in issuing any paper, public or private. 
Such paper may be written out, signed, sealed, placed 
in escrow, or in other form of trusteeship, but it is not 
actually issued until it is delivered by such trustee to 
the party entitled to the same, in return for work 
done, or materials or money furnished, or other 
claims mentioned in act. 

In other words, in my view, the certificates might 
be signed, countersigned, sealed and placed in the 
hands of a trustee, but they would not be issued until 
actually delivered without condition to the party 
entitled thereto. 

I want to state explicitly, that there is no author-
ity whatever for the issuance (in the meaning of that 
word as above expressed) of any such certificates un-
til the work is actually done, or the materials fur-
nished, or money advanced, which have been ap-
proved by the board, and the issuance of the 
certificate directed by such board; the preliminary 
steps, the clerical work, so to speak, necessary to the 
issue, may all be done, but the actual issue can not be 
made or completed until the claim has been audited 
and approved. Any certificate issued, i. e., filled out, 
signed and actually delivered to the creditor of the 
Board of Control for supplies or material or money 
furnished, or labor performed, prior to the comple-
tion of such work, or the furnishing of such materials, 
would, in my view, show on its face such an in-
firmity that it would give notice to the holders thereof 
that it was not regularly issued. 

The certificate of indebtedness mentioned in 
sections 12 and 13 of the act, if it shall be deemed by 
the Board of Control necessary to the completion of 
the work and to facilitate the performance of any 
contract for the construction of the canal, may be 
issued by its order to the full amount of the cost of 
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such construction, to the extent of placing such cer-
tificates in the hands of a trustee for the purpose of 
delivering the same when such contract should be 
completed, such delivery to be made only upon the 
order of the Board of Control, countersigned by the 
State Auditor. 

CHAS. C. POST, 
Attorney General. 

INSURANCE. CLAUSES IN POLICY. 

The application of certain percentages of premiums on busi-
ness written in a certain state to certain policies does not render 
such clause in such policy obnoxious to section 2232 of Mills' 
Annotated Statutes, prohibiting discrimination between policy-
holders of the same class. 

Attorney General's Office. 
Denver, Colorado, November 19, 1902. 

HON. DAVID F. HOW, 
Deputy Insurance Commissioner, 

Denver, Colorado. 
Dear Sir—Replying to your request for an opin-

ion as to whether or not the following clause in a 
policy of insurance is in violation of the state law 
against discrimination— 

"There shall be applied on this policy, after the first year 
during its premium-paying period, for not to exceed twenty years, 
an annual credit consisting of this policy's pro rata share of two 
and one-half (2 1/2%) of the premiums written by the company in 
the state of Colorado and Utah, within the ten-year period follow-
ing April 1, 1899; the amount thereof to be in the same propor-
tion that the amount of this policy bears to the total amount of 
insurance, under this form of policy then in force in said state." 
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I have to say: 
The letter of Mr. Butler, manager of the Conser-

vative Life Insurance Company, contains the state-
ment that policies containing the above quoted clause 
are in a separate class, and the policy holders in that 
class are required to pay a higher premium. That 
being the case, the clause mentioned is not discrimina-
tive, the section of the law prohibiting discrimina-
tion between insurants of the same class. 

1 M. A. S., Sec. 2232. 

Yours truly, 
CHAS. C. POST, 

Attorney General. 
By GEORGE M. POST, 

Assistant. 
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