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TO HIS EXCELLENCY, 

ALBERT W. McINTIRE, 
GOVERNOR OF COLORADO: 

Sir—The constitution of this state requires the offi-
cers of "the executive department" to "make full and 
complete reports of their action to the governor, who shall 
transmit the same to the general assembly." 

The statute requires all such reports to "be deposited 
with the governor on or before the 15th day of November 
next preceding the session of the general assembly." 

In accordance with such laws, I have the honor to 
submit a report of the proceedings of the office of the at-
torney general during the term of my incumbency of such 
office. 

The law makes it the duty of the attorney general 
to "appear for the state, prosecute and defend all actions, 
and proceedings, civil and criminal, in which the state 
shall be a party or interested, when required to do so by 
the governor or general assembly," and to "prosecute and 
defend for the state all cases in the Supreme Court in 
which the state is a party or interested." 

Since the organization of the Court of Appeals, with 
jurisdiction to review certain classes of cases to which 
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the state is a party, it has been the uniform practice of 
the attorneys general to attend to such cases in that 
court, and during my incumbency of this office I have 

followed the practice established by my predecessors. 
It is the duty of the attorney general under the law, 

"at the request of the governor, the secretary of state, 
the treasurer, or auditor, to prosecute and defend all suits 
relating to matters connected with their departments." 
Also, "when requested, he shall give an opinion, in writ-
ing, on all questions of law submitted to him by the gen-
eral assembly or either house thereof, governor, lieuten-
ant governor, auditor, secretary of state, treasurer, or 
superintendent of public instruction; also, to keep in 
proper books a record of all official opinions, and a reg-
ister of all actions prosecuted and defended by him, and 
the proceedings had in relation thereto.'' Also, to "prepare 

drafts for contracts, forms and other writings which 
may be required for the use of the state, and to act as 
attorney and counselor for the State University." 

The attorney general is also a member of the state 
board of land commissioners, the state board of equalization, 

the state board of education, and the military board. 
The material increase in the population, wealth and 

business of the state of Colorado since the organization 
of the state government, has materially increased the 
business of this office, until, as can readily be seen, it is 
utterly impossible for any one person to discharge all of 
the duties pertaining to said office. The business of the 
several boards is of such quantity and importance that 
when added to the work attendant upon personal con-
sultations with state officers upon matters pertaining to 
the duties of their offices, and with the numerous county 
officials who call personally upon the attorney general 
for counsel and assistance, it is practically all that one 
person can attend to. And the business of the several 
courts is far greater than the practice of the average of 
lawyers throughout the state. 

During the first year of my incumbency of this office. 
I attempted to do the work with one assistant and a 
private secretary, but was unable with that force to 
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dispose of all the cases that were pending, and that were 
constantly being brought by appeal into the appellate 
courts, and that were pending and being commenced in 
the nisi prius courts. During the past year I have had 
two assistants and a private secretary, who is also a ste-
nographer, and during the last few months, on account 
of the extraordinary pressure of business, I have had the 
assistance of another stenographer; and still, if the eight-
hour law were applicable to the attorney general's office, 
I fear we would be compelled to plead guilty to more than 
one violation of it. 

In addition to the work which the law enjoins upon 
the attorney general, there is a very large correspond-
ence, consisting mostly of requests for opinions upon mat-
ters relating to the duties of county, precinct, city, town 
and school district officers, which does not come within 
the constitutional or statutory duties of the attorney 
general. If would be far better if such officers would be 
willing to consult the attorneys that are required by law 
to answer their inquiries, and I attempted during the 
early months of my incumbency of this office to induce 
them to do so; but I found that it is generally a less difficult 

matter to answer their interrogatories than it is to 
write letters explaining why one should not do it. The 
law makes it the duty of district attorneys to advise 
county officers, and in many counties attorneys are ap-
pointed specially for that purpose. 

At the commencement of my term of office, there 
were twenty-three cases pending in the Supreme Court 
and ten in the Court of Appeals, nineteen of which had 
not been briefed by my predecessors. During the time 
covered by this report, thirty-seven cases have been 
brought by appeals or writ of error to the Supreme Court, 
and seven to the Court of Appeals, making seventy seven 
cases in the appellate courts that have demanded the 
attention of this office. During the same time sixty-one 
cases have been briefed, argued and submitted, ten have 
been dismissed for various reasons on motion supported 
by typewritten briefs and oral arguments, and error has 
been confessed in two cases. 
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Sixty one cases have been brought to final judgment 
and sixteen are now pending, all of which have been 
briefed and submitted except two, which have been filed 
within the last few days and have not yet been abstracted 
by the plaintiffs in error. Six cases were pending and 
twelve have been brought to the District Court in which 
executive officers of the state were parties defendant, all 
but three of which have been finally disposed of. 

Of the cases mentioned in the Supreme Court, seven 
were writs of error for the review of convictions for the 
crime of murder in the first degree involving the death 
penalty, in each of which the judgment of the trial court 
has been confirmed. 

The following cases, involving important legal prop-
ositions, may be said to demand special mention: 

Ryan vs. The People involved the question of the 
sufficiency of notice to be given a defendant in order to 
take the deposition of a witness to be used in the trial 
of a criminal case. The court held that the notice 
must be in strict conformity with the statute, but that an 
irregularity would be waived by an appearance at the 
examination and cross-examination of the witness. (See 
21 Colo. Rep., 119.) 

Chestnut vs. The People was a case of great import-
ance to the stock interests of the state. The law con-
cerning proof of ownership of cattle and horses by the 
brand, has passed through several changes during the last 
quarter of a century, and honest efforts to comply with 
such law had in certain instances resulted in the secur-
ing of certificates of brand which some of the trial courts 
had held to be inadmissible in evidence. In certain lo-
calities there were immense herds of cattle upon the 
range, the only evidence of ownership thereof being 
brands, certificates of which were of this defective 
kind. Larceny of range stock could be carried on as a 
business with almost absolute impunity. 

The trial court in the Chestnut case had admitted 
the certificate, and the Supreme Court sustained the con-
viction, and as a result the larceny of cattle has become 
a more dangerous occupation. 

See 21 Colo. Rep., 512. 
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In Airy vs. The People, the Supreme Court held that 
a county officer cannot be required to pay into the county 
treasury any fees collected by him except the amount 
in excess of his salary. 

See 21 Colo. Rep., 145. 
Waters vs. The People involved the question whether 

the using of live doves as "targets to shoot at for the 
amusement of gentlemen" was a violation of the statutes 
of this state concerning "cruelty to animals." The court 
held that such "amusement" cannot lawfully be 
enjoyed by "gentlemen" in this state. 

Pablo vs. The People was a writ of error from a judg-
ment of conviction for murder. The defendant was a Ute 
Indian, and had murdered a squaw; both were members 
of a tribe of Southern Utes living on a reservation in 
Colorado, but the murder was committed off the reservation. 
It was contended that the defendant was not amenable to 
the state laws and could be tried only by his tribe under 
the tribal laws. The Supreme Court held that Indians' 
are subject to the statutes of Colorado, and that the 
courts have jurisdiction to try them for violations thereof. 

The case of The State vs. Nance is mainly remark-
able on account of the fact that judgment was obtained 
on the bond of an ex-treasurer against himself and 
sureties, and the money collected and covered into the 
treasury within eighteen months after his retirement 
from office. 

In The Soldiers' and Sailors' Home Commission vs. 
Parks, the Supreme Court held that any officer whose 
office is established by the constitution or by law, with a 
salary fixed, is entitled to such salary, whether the legis-
lature make an appropriation or not. Of this decision, 
the eleventh general assembly should take due notice and 
govern themselves accordingly. 

On February 10, 1896, I received an order from your 
excellency to attend the session of the District Court at 
Walsenburg to assist the district attorney in an examina-
tion of witness before a grand jury in an investigation 
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of the case known as "The Italian Massacre." My report 
upon that matter will he found in the appendix to this 
report. 

I am informed that arrangements have been made 
for the payment of compensation by the United States 
government to the Italian subjects who suffered from 
that unfortunate affair, but that nothing has been done 
for the relief of that unfortunate woman, Mrs. Wellsby, 
whose only son and her sole supporter was killed in the 
same affray while in the discharge of his duty in the service 

of the state. It would seem to be the duty of the great 
state of Colorado to provide for its own citizens as lib-
erally as the general government does for citizens of a 
foreign state under like circumstances. I recommend 
that this matter be called to the attention of the legislature 

at its next session. 
During the past two years quite a large number of 

applications for patent to mineral claims upon sections 
16 and 36 have been filed in the several land offices in the 
state. In all such cases it is the practice of the land 
office to notify the attorney general, and in all cases I 
have caused protests to be filed and the evidence sub-
mitted for the purpose of determining whether or not the 
land was known to be mineral in character before the 
filing of the township plats. 

In several such cases the parties have failed to make 
the necessary proof, and have taken leases from the 
state. In several cases an examination of the evidence 
has satisfied me that the land was government land, and 
I have withdrawn the protests; in several others in which 
the decision has been against the state, I have taken ap-
peals to the general land office. 

The case of Frees et al. vs. The State has, during my 
term, been finally decided in favor of the state. In rela-
tion to this case I quote what was said by my predecessor, 
Attorney General Maupin, in his report, as follows: 

"The case which involves the largest amount of all cases to 
which the state is or has been a party during the present admin-
istration, was commenced by Benjamin M. Frees et al., by appli-
cation under United States statutes relating to coal lands, in the 
United States land office, Pueblo district, and involves the state's 
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title to section 36, township 31 south, range 65 west. It is hardly 
necessary to mention that this section is claimed by the state, 
under the grant by the general government of sections 16 and 36, 
for school purposes. The state, in part by its lessees, has been 
in possession of this land for a number of years, and for several 
years has leased part of it to The Colorado Coal and Iron Company. 

Some idea of the value of the land is suggested by the 
fact that since the said lessee has had Its plant complete and in 
operation, it has paid the state a royalty averaging not less than 
$1,000 per month. The plant of this lessee has cost not less than 
$60,000. The state, in its protest, pleaded, among other things, 
that the main issue was res adjudicata; that the same had been 
found against the government in a former case of Delos A. Chappell 

et al. vs. The State of Colorado. This question was argued 
at length before the register and receiver of the Pueblo office, in 
November, 1891, and in due time they decided in favor of the 
state and against the contestants. The latter appealed to the 
commissioner at Washington, D. C., and he, in the month of 
August, 1892, reversed the first-named decision and ordered a 
hearing. Application, in due time, was made for appeal to the 
secretary of the interior, which has been recently denied. 

"The further steps will be taken after consultation with my 
successor in office, upon whom will rest the responsibility of con 
ducting it, for the state, to final issue." 

I quote also from the report of Attorney General 
Engley in relation to this case, as follows: 

"The other case was Benjamin M. Frees et al. vs. The State, 
etc., and involved the title to a section of coal lands in Las Animas 
county. After several continuances, the trial of the case on its 
merits was finally commenced on June 4, 1894, and was concluded 
on the 12th day of the same month. On the 31st day of October, 
1894, the register and receiver rendered their opinion, in which 
they decided all the issues involved in favor of the state and de-
nied the application of contestants. Since then, and within the time 
allowed by rules of practice, the contestants appealed to the Land 
Commissioner at Washington. In connection with these cases, 
great credit is due the energy and ability displayed by Mr. H. B. 
Babb, formerly the assistant under ex-Attorney General Maupin, 
and under whose administration the cases were commenced, who 
represented the state throughout the course of the trials. 

"The importance of the last mentioned case to the state 
school fund can hardly be overestimated. The facts which prob-
able will most aid in an appreciation of the value of the land are: 
The royalties from the mines operated in one quarter-section 
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since it was leased, in 1889, have yielded the school fund about 
$23,000; the Union Pacific railroad has built a track to the mines, 
and has provided ample switches and side tracks for the accom-
modation of the large industry just mentioned, and, as might be 
supposed, the plant of the lessees and other improvements arc 
commensurate with the provisions made by the railroad company, 
and greatly enhance the value of the property." 

When I assumed the charge of the attorney general's 
office, this case was pending on appeal in the office of the 
commissioner of the general land office. I at once com-
municated with the commissioner and had the case called 
up, and in a very short time the decision of the local land 
office was affirmed. An appeal was taken to the secretary 

of the interior, and I secured the services of Mr. C. 
C. Clements, of Washington, to argue it before the secretary 

The decision came in due time in favor of the 
state, and so ended the litigation. 

An examination of the books in the office of the board 
of land commissioners shows that my predecessors have 
somewhat over-estimated the receipts from this land, but 
that the total receipts, up to April, 1800, amount in round 
numbers to $24,000. 

The fees of Mr. Babb for his valuable services had 
not been paid in full, and upon his application to the 
board of land commissioners, an allowance of $500 was 
made as a final settlement. There being no fund at the 
disposal of the board out of which it could be paid, I was 
requested by the board to issue vouchers on the attorney 
general's contingent fund, which I accordingly did. I 
also by agreement issued a voucher for $100 in favor of 
C. C. Clement for his services in the case in Washington. 

There have been referred to this office a large number 
of requisitions for the extradition of persons charged 

with crimes in other states, and a large number of appli-
cations for requisitions upon the executives of other 
states for persons charged with crimes in this state. As 
a record of such matters is kept in the governor's office, 
and as they are referred to me for the purpose of passing 
upon sufficiency in matters of form only, I have not 
deemed it necessary to keep a record in my office. 
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The rules governing such applications which have 
been adopted by your excellency are the same that have 
been adopted by your predecessors for many years. My 
immediate predecessor, Attorney General Engley, rec-
ommended that they be enacted into law, but the legis-
lature did not adopt the recommendation. I respectfully 
endorse what he said upon the subject. 

In the appendix of this report will be found a num-
ber of official opinions rendered during my term of office, 
upon request of the executive officers; also a few that 
may be denominated unofficial, rendered to county officers 
and others. I have not deemed it necessary or expedient 
to embody in this report my answers to all interroga-
tories which have been propounded. Some of those omit-
ted are in a certain sense official, for the reason that they 
came from sources which command an opinion from this 
office, but most of them are unofficial. Many of them 
are from the office of superintendent of public instruc-
tion, and relate to the school law and the duties of school 
officers, requiring in many instances only a citation to the 
statute for an answer. 

I do not deem it necessary to call attention specific-
ally to any of these opinions, as all important ones are 
presented herewith and speak for themselves. One mat-
ter which occupied my attention for a considerable time 
was the negotiation of the "casual deficiency bonds" 
ordered by the tenth general assembly. The constitutionality 

of the law was vigorously, almost viciously, at-
tacked by certain parties in the state, and prospective 
purchasers were consequently frightened. Two opinions 
were demanded of the Supreme Court by your excellency 
upon a statement prepared in this office, and the law fully 
sustained. The two cases involving this matter are re 
ported in 21st Colorado Reports, pages 399 to 414. 

The correspondence between this office and the pur-
chasers of the bonds, relating to their validity, will be 
found in the appendix to this report. 

During the year 1887 an incursion of Indians into 
Routt county caused widespread and reasonable fear of 
massacre among the inhabitants of that portion of the 
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state, and the governor was called upon to send the state 
troops to protect the lives and property of the citizens. 
After making careful inquiry, Governor Adams decided 
that the fears of the people were well grounded, and ac-
cordingly dispatched a portion of the state militia to the 
scene of the disturbances. A perusal of the correspond-
ence and the reports of officers will satisfy any unpreju-
diced mind that, considering the situation, he acted 
wisely and discreetly. The Indians who caused the 
trouble were wards of the general government, subsist-
ing on the bounty of the United States, upon a reserva-
tion in Utah. Recent decisions of the Supreme Court of 
the United States have determined the fact that they 
were unlawfully within the boundaries of the state, and 
were violating its laws, and it follows that the general 
government was morally and legally bound to return 
them to their reservations, and protect the citizens from 
even the fear of injury at their hands. 

Although requested by the governor to perform this 
duty, the military authorities failed to perform it, and 
the state was compelled to give such protection to those 
whose lives and property were menaced. The history of 
the Meeker massacre was fresh in the minds of all our 
people, and the danger of a repetition of such outrages 
upon defenseless men, women and children was sufficient 
to impel a resort to most vigorous measures. 

In the military operations so forced upon the state, 
an expenditure of nearly $100,000 was contracted. This 
has been paid by the state, and the general government, 
being the party primarily liable, should reimburse the 
state for such outlay. 

This matter was called to my attention during 
ing the first year of my official term. I immediately 
called the attention of the senators and representatives 
in congress from Colorado to the matter, and prepared a 
bill for the purpose, which was introduced into the house 
of representatives by Hon. John F. Shafroth, and into 
the senate by Hon. Henry M. Teller. A full statement 
of the expenses incurred has been prepared by the audi-
tor, and, accompanied by all other obtainable evidence, 
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has been filed with the committee having the bill in 
charge. In March last I went to Washington, and was 
accorded a hearing before both the senate and house com-
mittees. I received every encouragement from the com-
mittees, and upon my return I collected the evidence, 
and, on suggestion of members of the congressional com-
mittee, prepared such reports as it was desirable the 
committees should make, and forwarded them to Wash-
ington, and I believe that, with the vigorous action by 
our Colorado representatives which I am assured will be 
taken, there is a good chance for its passage at the next 
session of congress. Should it fail to pass at this ses-
sion, I shall continue to push it in the next congress, as 
I am fully convinced it is a valid claim against the gen-
eral government. I am under obligations to Mr. C. C. 
Clement for assistance rendered and courtesies extended 
in this matter. My correspondence relating to it will be 
found in the appendix to this report. 

When I assumed the charge of the office I found the 
records of the official acts and opinions of my predeces-
sors in the form of letter books without uniform bind-
ings, with no index, and some of them in a dilapidated 
condition. Considering them of sufficient importance to 
demand their preservation, I have had them bound in 
uniform covers, with an index running through the en-
tire set, and referring to the printed reports where 
practicable, so that any subject that has been treated by the 
attorney general's office, at any time since the establish-
ment of the state government, can be readily traced. The 
work of preparing this index was done by my private sec-
retary during odd times, and has made no additional 
expense to the state. I have also kept a ledger account of 
the expenses of this office, and an office docket showing 
the exact status at all times of the cases in the several 
courts. 

The only money collected has been docket fees and 
costs refunded to the amount of $109.40, which has been 
covered info the treasury and credited to the contingent 
fund, from which it originally came. 
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The following is a full and complete statement of the 
expenses of this office for the fiscal years 1895 and 1896, 
the first three items having accrued during the month 
of December, 1894, and a part of January, 1895, during 
the term of my predecessor, Attorney General Engley. 

By appropriation $6,000 00 
To H. T. Sale, salary as assistant 

counsel $314 52 
To W. J. Thomas, salary as assist 

ant counsel 283 06 
To Miss O'Conner, salary as stenog-

rapher 113 23 $ 710 81 
To F. P. Secor, salary as assistant 

counsel 2,685 00 
To L. P. McGwire, salary as private 

secretary 1,342 75 
To Alexander Gullett, attorney's 

fees in Gunnison land office. . 100 00 
To L. B. Schwanbeck, preparing 

statement to be used as evi-
dence 100 00 

To L. W . Doloff, preparing briefs 
and arguments in Supreme 
Court 100 00 

To C. E. Reed, preparing briefs and 
arguments in Supreme Court. . 200 00 

To George H. Thorne, preparing 
briefs and arguments in Su-
preme Court 100 00 

To H. B. Babb, services in general 
land office, Free's case 350 00 

To G. C. Manley, services in nego-
tiating bonds for treasurer. . . . 12 00 

Docket fees 50 00 
Court costs 43 25 
Cabinet desk $ 30 00 
Three typewriter ribbons 3 00 
One letter tile 1 25 34 25 
To balance unexpended 21 64 

$6,000 00 $6,000 00 
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FOR THE FISCAL YEAR ENDING NOVEMBER 30, 1896. 

To F. P. Secor, salary, assistant counsel $ 250 00 
To C. E. Reed, salary, assistant counsel 1,775 00 
To Geo. II. Thorne, salary, assistant counsel. 1,375 00 
To L. P. McGwire, salary, private secretary. . 1,458 63 
To M. U. Calvert, salary, stenographer 540 00 
To Court fees 106 90 
Expense, trip to Walsenburg, In re Italian 

massacre 22 75 
Expense, trip to Washington, In re Ute war 

claim 148 00 
To Alexander Gullett, attorney's fees in Gun-

nison land office 50 00 
Expense, trip to Leadville, land case 10 50 
Expense, trip to Leadville, George H. Thome, 

grand jury 76 75 
H. B. Babb, final settlement of attorney's fees 

in Free's case 150 00 
Rent of typewriter 10 00 
By moneys refunded, court costs and docket 

fees $ 104 40 
By appropriation for 1896 6,000 00 

To balance unexpended 130 87 

$6,104 40 $6,104 40 

In closing this report I desire to express to your ex-
cellency my appreciation of the many courtesies extended 
to me by your office, and by the several executive and 
judicial officers with whom my official duties have thrown 
me in contact. My own office force has been at all times 
satisfactory, and my relations with them most pleas-
ant. Mr. Secor, who so ably assisted me during the first 
year, was elected to the office of county judge of Boulder 
county, and tendered his resignation in December, 1895. 
During that year, in order to keep up the work, I had 
several briefs prepared outside the office by Mr. Reed, 
Mr. Dolloff, and Mr. Thorn. 

Upon Judge Secor's retirement, I secured the serv-
ices of Mr. Reed and Mr. Thorn, and the entire work has 
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since been done in the office, except some matters requiring 
attention in the land office at Gunnison, where I have 

had the services of Hon. Alexander Gullett. To each and 
all of these gentlemen, as well as to my private secretary, 
Mr. L. P. McGwire, and my stenographer, Mrs. Mary U. 
Calvert, I desire to express my grateful commendation 
for faithful and conscientious services rendered. 

Respectfully submitted. 
B. L. CARR, 

Attorney General. 

APPENDIX. 
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DUTIES AND COMPENSATION OF 

ADJUTANT GENERAL. 

Entitled to compensation in one capacity only. 
Duties mainly clerical. 
Is entitled to regular salary prescribed by law for "Adjutant 

General." 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., January 10, 1895. 

HON. A. W . McINTIRE, 
Commander in Chief, C. N. G. 

Sir—I have considered the question submitted to me 
by you with reference to the duties and compensation of 
the adjutant general, as follows: 

First—Is the adjutant general, when called into 
active services in the field by command of the commander 
in chief, entitled to receive compensation both as adju-
tant general and as "brigadier general in the field?" 

Second—If entitled to compensation in only one ca-
pacity, will it be the capacity of adjutant general or 
"brigadier general in the field?" 

The first interrogatory is very easily answered. He 
would be entitled to compensation in one capacity only, 
and I believe it to be the general rule that no person shall 
draw two salaries from the state for the same period of 
time, by reason of holding two offices, or by serving in 
two different capacities. 

The second question is not so simple. 
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Section 3034, Mills' Statutes, provides that "The gov-
ernor shall appoint an adjutant general, who shall be 
chief of the staff, with the rank of brigadier general, and 
act as quartermaster general." 

Section 3053 is as follows: "The command of any 
military force called into the service under the provisions 
of this act, shall devolve upon the senior officer of such 
force, unless otherwise specially ordered by the com-
mander in chief." 

Section 30G5 fixes the compensation of the adjutant 
general in times of peace at $1,800.00 per annum. 

Section 3078 provides that when called into active 
service each general officer of the Colorado national 
guard shall receive for the first seven days, $6.00 per day. 
and thereafter compensation at the same rate of pay and 
allowance made to the officers of the United States army. 

Section 3056 defines the duties of the adjutant gen-
eral: "He shall distribute all orders from the com-
mander in chief. He shall be the organ of all written 
communications from the state troops to the commander 
in chief, and shall attend him when required in review 
of the state troops, or whenever ordered in the perform-
ance of military duty. He shall obey or issue orders as 
the commander in chief shall give, in relation to military 
matters * * * . He shall annually make return in 
triplicate of all the militia in the state." 

Section 3057 makes him custodian of arms and ord-
nance and military stores. 

The above sections must be read and considered in 
the light of the well-known practice in military circles 
and the well established military customs and regula-
tions. 

Under these customs and regulations the duties of 
the adjutant general are mainly clerical. He is the me-
dium through which the orders of the commander are 
transmitted to the inferior officers. He is not necessarily 
an expert in military drill or tactics, and the practice of 
putting such an officer in command of troops is without 
precedent, so far as I am informed. 
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In my judgment the section which provides that the 
command shall devolve upon the senior officer of such 
force was not intended to establish the rule that the 
commander in chief might relieve him of his command and 
put a subordinate officer of the force in bis place tempo-
rarily. 

The position of the brigadier general in the command 
of the troops is a highly honorable one and should be 
so recognized, and I am loath to believe that the legis-
lature ever intended that he should be deprived of his 
command without any good reason, and the same de-
volved upon a staff officer at the mere caprice of the com-
mander in chief. The rank of brigadier general, which 
is conferred upon the adjutant general by statute, is 
an honorary rank rather than a real one, and in my judgment 

entitles him to no increased compensation, any 
more than would a colonel holding the brevet rank of 
brigadier general in the regular army. 

For these reasons I am of the opinion that the adjutant 
general is entitled to the regular salary prescribed 

by law for the adjutant general only, except that in case 
the duties of his office should be so increased by a condition 

of war as to entitle him to a greater compensation, 
it would probably be allowed by the military board. 

Very respectfully yours, 
(Signed.) B. L. CARR, 

Attorney General. 
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TRANSFER OF CONVICT FROM REFORMATORY 
TO STATE PENITENTIARY. 

No person can be deprived of life, liberty or property with-
out due process of law. 

Reformatory not a penal institution to which criminals are 
sent. 

A sentence to reformatory not so high a degree of sentence 
as to the penitentiary. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., January 28, 1895. 

Sir—I am in receipt of your letter of to-day, con-
taining the following interrogatory: "Can a convict 
sentenced to the reformatory at Buena Vista be trans-
ferred to the penitentiary under section 23, page 244, Session 

Laws of 1889? The section clearly provides for it; 
but can a convict be imprisoned in the penitentiary under 
our laws, unless it is contemplated in the sentence of the 
judge?" 

Under the constitution of this state no person can 
be deprived of life, liberty or property without due process 

of law. 
An examination of the act creating a reformatory at 

Buena Vista shows clearly that it is not intended that 
the same shall be considered a penal institution in the 
usual sense of the word, to which ordinary criminals are 
sent for the protection of society and as a punishment 
for their crimes, but that it is more in the nature of a 
place of reformation, as its name implies, and for the 
benefit of the person sent there, rather than for the benefit 

of society. 
A sentence to the state reformatory, therefore, is not 

to be considered of as high degree as a sentence to the 
penitentiary. In the judgment of the court, the party 
sent to the reformatory is not to be considered in the 
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character of a hardened criminal, but simply one who is 
subject to improvement and reformation, and capable of 
becoming a valuable citizen, after his term of probation 
has expired. 

A discharge from this institution invests a person 
with a character altogether different than that accom-
panying a discharge from the penitentiary. 

The section of the law quoted, provides that the 
board of commissioners shall have power temporarily, 
with the written consent of the governor, to transfer any 
prisoner from the reformatory to the penitentiary, if 
subsequent to the committal he shall be shown to have been 
over thirty years of age at the time of his conviction, or 
if he shall be incorrigible. 

In either event the statute provides that a board of 
commissioners without any judicial powers, and without 
any judicial investigation whatever, may impose upon a 
person a higher degree of punishment than the judgment 
of the court provided, upon the mere assertion that he is 
too old for the reformatory, or that he is too bad to be 
reformed. 

In my judgment this proceeding would be unlawful, 
as it deprives a man of his liberty without due process of 
law, and so is a violation of the constitutional provision 
before cited. 

Respectfully yours, 
B. L. CARR, 

Attorney General. 
HON. A. W. McINTIRE, 

Denver, Colorado. 
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TAX UPON INHERITANCES. 

No law in this state which places tax thereon. 
Constitution protects the rights of aliens. 
Aliens may make will. 
No law can be passed under the constitution which does not 

affect citizens and aliens alike. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., February 2, 1895. 

Sir—I am in receipt of your letter of the 1st, inclosing 
a communication from Hon. J. Q. Gresham, with ref-

erence to tax upon inheritances, and I note your request 
to furnish you with the necessary information for reply. 

So far as I am informed, there is no law in this state 
which places any tax whatever upon inheritances. It 
might be well to state further that the constitution of 
this state protects alien residents, and gives them the 
right to acquire, possess, enjoy and dispose of property, 
real and personal, as native born citizens. The statute 
would undoubtedly prohibit any discrimination against 
non resident heirs of aliens, as the right to dispose of 
property would undoubtedly include the right to dispose 
of it by will. 

See Constitution, article 2, section 27; Mills' 
Annotated Statutes, section ?>00. 

The statutes of this state also provide that aliens 
may take by will, deed or otherwise, lands and tenements 
and any interest therein, and alienate, sell, assign and 
transfer the same, to their heirs or any other persons, 
whether such heirs or other persons be citizens of the 
United States or not, and upon the decease of any alien 
having title thereto or interest in any of the lands or ten-
ements, such lands and tenements shall pass and descend 
in the same manner as if such alien were a citizen of the 
United States. But all such persons shall have the same 
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rights and remedies, and in all things be placed on the 
same footing as natural born citizens of the United 
States. It shall be no objection to any persons having an 
interest in such estate that they are not citizens of the 
United States. 

Mills' Annotated Statutes, section 99, page 421. 
I think it would be safe to reply, that under the con-

stitution no law can be passed affecting aliens which does 
not apply with equal force to citizens of the state. 

Very respectfully yours. 
B. L. CARR, 

Attorney General. 
HON. A. W. McINTIRE, 

Governor of State. 

AUTHORITY OF GOVERNOR TO REMOVE FISH 
COMMISSIONER FOR CAUSE. 

Where the term of office is not fixed, the power of removal 
accompanies the power of appointment. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., February 13, 1895. 
HON. A. W . McINTIRE, 

Governor. 

Sir—I am in receipt of your favor of the 12th instant, 
requesting my opinion "as to the authority of the gov-
ernor, under the law, to remove for cause the state fish 
commissioner." 

I have examined the matter as carefully as the lim-
ited time has permitted, and respectfully report as fol-
lows: 

The law providing for the appointment of a fish com-
missioner was approved March 14, 1881. It had no emer-
gency clause, and consequently took effect the 14th of 
June, 1881. 
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Under that act the governor was required immedi-
ately upon the taking effect of said act, and every two 
years after, to appoint a fish commissoner. There is 
nothing in the act providing any manner in which said 
fish commissioner can be removed. 

There is nothing in the act which fixes definitely or 
with any degree of certainty the time when the term of 
said office of fish commissioner should begin or end. 

In the opinion of Justice Hayt, in the speakership 
contest, 15th Colorado, 535, I find the following state-
ment: "In general, when the term of office is not fixed, 
the power of removal accompanies the power of appointment 

as incidental thereto. 
This statement is in accord with the general doctrine 

laid down in text books on this subject. 
In Trimble vs. The People, 19th Colorado, 197, Chief 

Justice Hayt, speaking for the Supreme Court, uses the 
following language: "Experience has demonstrated that 
the power of removal must be lodged somewhere, and 
the fact that the power exists and may be exercised as 
occasion requires, carries with it the possibility that the 
power may not always be wisely used, it applies as well 
to all investiture of authority, and would overthrow 
government itself." 

There being no provision in the act creating the office 
of fish commissioner whereby the officer may be removed, 
we are compelled to look to the general law upon the 
subject. 

Section 1582, Mills' Annotated Statutes, is as fol-
lows: 

"That the term of office of all state officers hereafter ap-
pointed by the governor, except those whose terms are otherwise 
fixed by law, shall commence on the first Wednesday of April 
next after their appointment, and shall continue for the term of 
two years, subject to the right of the governor at any time to remove 
such incumbents for incompetency, neglect OF DUTY OR MAL-
FEASANCE IN OFFICE." 

This language, in my judgment, is a clear statutory 
recognition of the right of the governor to remove an 
officer appointed by him, at any time, for any of the reasons 
sons set forth in the statute. 

ATTORNEY GENERAL OF COLORADO. 27 

I desire to suggest further, that if a removal is to 
be made on account of incompetency, neglect of duty or 
malfeasance in office, the proper course would be to furnish 

the officer charged with specific allegations, and give 
him an opportunity to be heard before final action. 

Very respectfully yours, 
(Signed.) B. L. CARR, 

Attorney General. 

POWER OF FISH COMMISSIONER TO APPOINT 
DEPUTIES. FISH HATCHERIES. 

The appointment of L. C. Callicott a wide departure from 
the spirit of the law. 

The act providing a salary of four hundred dollars for super-
intendents of fish hatcheries is still in force. 

State of Colorado, 
Attorney General's Office, 

Denver. Colo., February 18. 1895. 

HON. A W . McINTIRE. 
Governor of State. 

Sir—I have examined the statutes as you requested, 
concerning the power of the fish commissioner to appoint 
deputies, and also with reference to the fish hatcheries. 

I find that the act of April S, 1889, Session Laws of 
1.889, page 167, provides for the establishment of three 
fish hatcheries, at a cost not to exceed $400.00 each, and 
to be in charge of an assistant at a salary of $400.00 per 
annum. 

The act of April 3, 1891, Session Laws of 1891, page 
220, made appropriations for the purpose of supporting 
the hatchery at Denver, and the branch hatcheries at 
Gunnison and Twin Lakes. 

Section 1963, Mills' Statutes, provides that the fish 
commissioner shall appoint a superintendent of the state 
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hatcheries, who shall be skilled in fish culture. His 
duties shall be to take charge of the hatcheries during the 
fish season and report to the commissioner as to the prac-
tical results; at a salary, not to exceed $1,000 per annum. 

The same section authorizes the fish commissioner to 
appoint deputy commissioners throughout the state with 
full power to enforce the fish laws of the state, and prosecute 

violations of the same, but without compensation. 
The act of April, 1893, Session Laws, 1893, page 281, sec-
tion 4, authorizes the fish warden from time to time, and 
for such time only as may be actually necessary, to ap-
point so many deputies as he may consider necessary, 
who shall receive a salary not to exceed $3.00 per day 
while actually employed. 

Section 3 of the same act provides for the appoint-
ment of three deputies at a salary of $1,200.00 per annum, 
the said three deputies to devote their whole time to the 
performance of their official duties. 

The appointment in the case of L. C. Callicott as 
special deputy and game warden was evidently made 
with the purpose of coming within the letter of the law 
concerning the appointment of special deputies; but it is 
certainly a wide departure from the spirit and purpose of 
that law. 

It was, without doubt, the intention of the legisla-
ture to provide for the appointment of special deputies, 
to do certain special work, such as is provided in section 
5 of the act of 1893, said deputies to have the powers of 
sheriffs and constables in enforcing the fish laws, and it 
was not intended that any person should be appointed to 
work twenty-five days out of twenty-six, at the rate of 
three dollars per day; and I find nothing in the act pro-
viding for assistants at fish hatcheries. 

So far as I am able to find, the act of 1889, providing 
that the superintendent of fish hatcheries shall have a 
salary of $400.00 per annum each, is still in force. 

Very respectfully, 
B. L. CARR. 

Attorney General. 
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CRIMINAL LUNATIC. 

In ease the criminal becomes a lunatic after judgment has 
been passed the execution must be stayed. 

Duty of the court to empanel a jury to try the question of 
sanity. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo.. February 19. 1S95. 
HON. A. W. McINTlRE, 

Governor. 

Sir—In response to your inquiry of yesterday, I call 
your attention to section 1167, Mills' Annotated Statutes, 
which provides that in case a person becomes a lunatic 
after judgment in a criminal case, the execution must 
be stayed until recovery. 

Also, that it is the duty "of the court" to empanel a 
jury to try the question of insanity in such cases. 

The statutes are a little peculiar, as it would seem to 
be necessary to first determine that the party is insane, 
and then try him afterwards. 

As there is no way provided for determining when 
an inquirando shall be held, it would seem to me that the 
report of the physicians appointed by you ought to settle 
the question, unless there be evidence of insanity sub-
sequent to that time. This is a matter between yourself 
and your own conscience, however, and your own judg-
ment must determine what you will do. 

Very respectfully yours. 
B. L. CARR, 

Attorney General. 
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OFFICIAL BOND OF THE STEAM BOILER 
INSPECTOR. 

No law giving the bondsmen the right to withdraw from the 
bond. 

State of Colorado. 
Attorney General's Office, 

Denver, Colo., February 21, 1895. 

Sir—I return the official bond of F. H. Hegwer, 
steam boiler inspector, together with the notice, purport-
ing to be a notice of withdrawal of T. W. Monell, one of 
the sureties. 

I have examined the statutes carefully and I find no 
authority for any such withdrawal. There is provision 
for such a course in regard to the bond of certain county 
officers, but in the absence of a statute permitting it, I 
know of no law that will release a surety on an official 
bond; and certainly there can be no such release, under 
any circumstances, until a new bond were given. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 
HON. A. W. McINTIRE, 

Governor. 

ATTORNEY GENERAL OF COLORADO. 
31 

APPOINTMENT OF SUPERINTENDENT OF 
IRRIGATION. 

Law provides for appointment by the governor. 
It also provides for removal by the governor and appoint-

ment of others in their stead. 
It also provides that governor shall not appoint till re-

quested by the county commissioners. 
This section leaves it absolutely uncertain when the term 

begins. 
The appointment by the governor of another man to fill the 

office would effect a removal of the present incumbent. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., March 5, 1895. 

COL. LESTER C. BREWER, 
Private Secretary. 

Dear Sir—I am in receipt of your favor of yesterday, 
as follows: 

"On April 15, William Matthews was appointed superin-
tendent of irrigation for division No. 2, by Governor Waite. On 
February 15. 1895, Governor McIntire appointed his successor, 
Geo. J. Rankin. Mr. Matthews now asks: 'When does Mr. Rankin 
kin succeed me as superintendent of irrigation?' " 

"The term is two years. Will you please say whether Mr. 
Matthews holds for full term, unless formally removed?" 

The law concerning the appointment of the superintendents 
of irrigation is found in Mills' Annotated Stat-

utes, section 2447. It provides for their appointment by 
the governor, "to hold office for a period of two years, 
from the date of their respective appointments, or until 
their successor shall be appointed and shall have qual-
ified." 

It also provides for their removal by the governor 
and the appointment of others in their stead, "for the re-
mainder of the said term of two years." 
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It also provides that the governor shall not appoint 
a superintendent of irrigation in any district, until the 
board of county commissioners shall, by resolution, re-
quest such an appointment. 

This section, in my judgment, leaves it absolutely 
uncertain when the term of office of any water superin-
tend shall commence or end. 

It is frequently provided by statues of this kind, that 
a term shall continue for a certain definite time—two 
years, for instance—and until a successor be elected and 
qualified. The use of the conjunction "or" in this sec-
tion, is a departure from the ordinary rule, and it seems 
to be the purpose of the statute to leave it absolutely in 
the power of the governor to fix the time when the term 
shall commence and end; but if any appointment be made 
by the governor, the term of office will begin with the 
date of such appointment and continue two years, at 
which time it would probably end, whether an appoint-
ment were made or not, but whenever an appointment is 
made, and the newly appointed officer has qualified, then 
a new term will commence and the old one expire. 

It may be contended that an order of removal would 
first have to be made by the governor, but I do not think 
so. On the other hand, I am of the opinion that an ap-
pointment by the governor, of another man to fill the 
office, and the qualification of the officer so appointed, 
would effect a removal without any previous order what-
ever. 

That being the case, Mr. Rankin will assume the 
duties of the office immediately, and will continue in 
office for two years, unless in the mean time the governor 
shall make another appointment. 

Respectfully yours, 
B. L. CARR, 

Attorney General. 
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POWERS OF THE GOVERNOR TO ISSUE WARRANT 
FOR THE ARREST OF FUGITIVE FROM JUS-
TICE IN ANOTHER STATE. 

Governor has right to make such rules and regulations as in 
his judgment are necessary. 

Requisitions must be in the form adopted by the state. 
Has right to insist that applications from other states be 

made by the same officer, in the manner prescribed for applica-
tions in this state. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., March 8, 1895. 

Sir—I have examined the law, with reference to your 
powers and duties in the matter of issuing an executive 
warrant for the arrest of fugitives from other states, as 
requested by you, and have reached the following con-
clusions: 

First—You have an absolute right to make such rules 
and regulations, as in your judgment are necessary and 
proper, to protect people sojourning or residing in this 
state, from unwarranted arrest and deportation. 

Second—When a requisition is received by you, it 
must be in form and substance as provided by the rules 
so adopted by you. It is not only your right but your 
duty, to carefully examine, not only the requisition itself, 
but the papers accompanying it, for the purpose of ascer-
taining whether they are in compliance with your rules, 
and the fact that the governor making the requisition, 
has certified to the authenticity of said papers, is not 
conclusive upon you. 

Third—You have the right to insist that the appli-
cation, accompanying the requisition, from another state, 
shall be made by the same officer in the manner pre-
scribed for applications in this state, and to insist that 
that form and that only shall be sufficient. 

3 
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Fourth—One of the rules adopted by you, concerning 
an application, is as follows: "The application for requi-
sition must be made by the district or prosecuting at-
torney, for the county or district in which the offense 
was committed." 

In the case under consideration, the application is 
made by the sworn statement of a private individual. 
There is a certificate attached to it signed by the county 
attorney, but it is not part of the application itself, and 
is not even an endorsement of the application. 

In my judgment it does not comply with the rule 
above quoted. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 
HON. A. W. McINTIRE, 

Governor. 

HOUSE BILL NO. 182—ACT FOR RELIEF OF CHAS. 
McCABE, ET AL. 

No reason why warrants drawn upon capitol building fund 
should not stand precisely in the same condition as other state 
warrants. 

The bill seems to reimburse parties for discounting warrants. 
The effect of the bill is to give an extra compensation to 

an employee, without previous authority of law, in violation of the 
constitution. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., April 27, 1895. 

Sir—I am in receipt of your favor requesting my 
opinion as to the legal or constitutional objections to 
house bill No. 182. 

House bill No. 182 is entitled: "An act in relation 
to the relief of Chas. McCabe and others, contractors, for 
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discount on warrants," and makes appropriation of "the 
sum of four thousand six hundred eighty and sixteen 
one-hundredths dollars ($4,680.16), or so much thereof as 
may be necessary, to be paid to Chas. McCabe, Hughes 
and Keith, and C. J. Reilly, for live (5% per cent. discount 
on warrants, received by them, during the years 1893, 
1894, and 1895, for work done upon the state capitol; 
two thousand five hundred and twenty-seven ($2,527.58) 
and fifty-eight one-hundredths dollars to be paid to 
Chas. McCabe, seven hundred and seventy-five ($775.00) 
dollars to Hughes and Keith, and one thousand three 
hundred and seventy-seven ($1,377.58) and fifty-eight one-
hundredths dollars to C. J. Reilly." 

The act concerning the state capitol managers pro-
vides "that all disbursements of the fund known as the 
capitol building fund, for the construction of the 
capitol building, shall be made by the said board of cap-
itol managers, in their regular sessions, for all labor per-
formed, work done, or material furnished, by a close ex-
amination of the bills presented for services rendered, 
and if found correct they shall audit the same and issue a 
voucher, certifying that the services have been rendered, 
and the owner thereof is entitled to a warrant on the 
treasurer for the amount therein mentioned. Upon the 
presentation of the said voucher to the auditor of state, 
he shall draw his warrant on the state treasurer for the 
amount stated and to the order of the person named in 
said voucher; Provided always, That no voucher shall 
be issued to exceed the amount appropriated for each 
year. All vouchers issued shall be recorded in a book 
kept for that purpose." 

Section 338, Mills' Annotated Statutes, page 
539. 

The warrants herein provided for should be in the 
ordinary form of said warrants, drawn upon the capitol 
building fund. "State warrants shall bear interest at 
the rate of six per cent. per annum from the date of their 
presentation for payment." I see no reason why the war 
rants drawn upon the capitol building fund should not 
stand in precisely the same position as any other state 
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warrants, and when presented for payment they should 
be entitled to interest at the legal rate, which interest is 
supposed to be full compensation for any delay in the 
payment thereof. 

It would seem from this bill that certain warrants 
were issued to the parties named therein, and that said 
parties discounted said warrants at five (5%) per cent., and 
the bill seems to reimburse them for such discount. If a 
claim for discount of this kind is a valid claim against 
the state in this instance, then I see no reason why every 
person who has discounted any warrant of this state, or 
why any person who has discounted a county warrant, 
should not have a claim of the same kind against the 
state or county, as the case may be—a proposition which, 
in my judgment, is too absurd for argument. 

If such a claim as this be not a legal subsisting claim 
against the state, then the effect of this bill is to give an 
extra compensation to an employee or contractor after 
the services have been rendered or contract made, without 
previous authority of law, in direct violation of section 28 
of article V. of the constitution of the state. 

I have heard it stated that this claim was made by 
reason of some contract or understanding had between 
the board of capitol managers and the contractors, con-
cerning the payment of the amounts due these contractors 
in cash. 

The ordinary manner under which the board of cap-
itol managers are authorized by law to make payment 
out of the capitol fund, is the manner provided in section 
338 of Mills' Statutes, before stated. If said board un-
dertook to make a contract in any other manner or to 
make distribution of the capitol fund in any other way, 
such action was ultra vires, and cannot bind the state, 
and the contractors, when they entered into their contract 
with the board of capitol managers, must be charged 
with a knowledge of this statute and to have made their 
contract with reference to it. 

Again, under section 329 of Mills' Statutes, the board 
of capitol managers is a body corporate, with the right 
to sue and be sued, and if the contractors named in this 
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bill had any legal or valid claim against said corpora-
tion, they had the same right they would have against a 
private corporation, to go into the courts and bring suit 
and recover the amount due them; which amount could 
then be paid upon the order of the board of capitol man-
agers, without any special appropriation therefor. 

In my judgment, the bill is directly in conflict with 
the constitutional provision above cited, and should not 
receive your approval. 

Respectfully, 
B. L. CARR, 

Attorney General. 
HON. A. W. McINTIRE, 

Governor. 

SENATE BILL NO. 391. 

An act to create state and county boards for sugar and beet 
culture. 

Provides for appropriation of $1,000.00. 
The question of such appropriation has been considered by 

Supreme Court, In re Bill, providing for the purchase and dis-
tribution of seed wheat to fanners. 

No appropriation shall be made for charitable, industrial, 
etc., etc., purposes, etc. 

Same argument applies to appropriations for "Industrial" 
purposes. 

Section 8 of the bill in violation of the constitution. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., April 27, 1895. 

Sir—In obedience to your request, I have examined 
senate bill No. 391, 

"An act to create state and county boards of sugar beet 
culture; define their duties and compensation; to promote and 
encourage the sugar beet interests of the state." 
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The purpose of the bill is a laudable one, and it 
should be allowed to become a law if there are no 
insuperable constitutional objections to it; but section 
8 of said bill provides for an appropriation of one thousand 

dollars for the year 1896, 
"For the purpose of carrying out the provisions of this act." 
Said section also provides that each producer of beets 
"Shall be entitled to a sum equal to one dollar per ton, to be 

paid on each and every ton of sugar beets grown in the state of 
Colorado, under the auspices of said state and county boards, etc." 

The question of appropriations of this character was 
considered by the Supreme Court in the case of the bill 
submitted by your excellency providing for the purchase 
and distribution of seed wheat to the farmers in the east-
ern part of the state. In that case the court quotes the 
following section of the constitution: 

"No appropriation shall be made for charitable, industrial, 
educational or benevolent purposes to any person, corporation, or 
community, not under the absolute control of the state, nor to any 
denominational or sectarian institution or association." 

Citing section 34 of article V. of the constitution of 
the state of Colorado. 

In their discussion of the question, the court say that 
they have examined the proceedings of the constitutional 
convention and find: 

"The section as first introduced without the parenthetical 
clause reads as follows: 'No appropriation shall be made, for 
charitable, educational or benevolent purposes, to any person or 
community (not under the absolute control of the state), nor to 
any denominational or sectarian institution, corporation or association.' 

The words in brackets, 'not under the absolute control 
of the state,' were inserted as an amendment to the provision as 
originally drafted. This amendment was essential in order that 
the state might support the educational and other interests es-
tablished and fostered by the territorial government." 

In this discussion by the Supreme Court, the word 
"industrial" is not considered, for the reason that it is 
not involved; but there is no question that the same argu-
ment applies to appropriations for industrial purposes, 
that is made by the court with reference to charitable and 
benevolent purposes, and in the language of the court. 
"It is clear that the section as originally prepared, ab-
solutely prohibited the state from extending aid for char-
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charitable, educational or benevolent purposes, and it seems 
equally clear that the amendment was not for the purpose 
of changing the original intent of the section, except in 
so far as the same became necessary to authorize the 
support of those persons, corporations, etc., which were 
then or might in the future be brought under the control 
of the state." 

It seems that the section, after its first introduction, 
was further amended by inserting the word "industrial" 
in the section as originally introduced, and the insertion 
of that word brings this bill squarely within the prohi-
bition of that section, and I cannot express my views 
upon this bill in any better manner than to further quote 
the language of the Supreme Court in the above case: 

" W e think it is clear that the state cannot, in its sovereign 
capacity, extend aid for charitable, industrial, educational or be-
nevolent purposes, to any person, corporation, or community, un-
less such person, corporation, or community is under the absolute 
control of the state, and the appropriation attempted to be au-
thorized by the bill under consideration is forbidden by section 
34, of article V., of our constitution." 

It has been contended by the friends of this bill, 
that, the appropriation being made to the state board, 
provided in the bill, it is not within the prohibition of this 
constitutional provision, but an examination will show 
that the appropriation is made to the parties who pro-
duce sugar beets, and that the payment of such appro-
priation is made by the board to such parties, and that 
the parties producing sugar beets are the ultimate bene-
ficiaries of the appropriation, and anything which the 
legislature is prohibited from doing directly, it could not 
lawfully do indirectly. 

I cannot see any way to escape the conclusion that 
section 8 of this bill is in violation of the constitutional 
provision cited above, in the same manner that the bill 
under consideration by the Supreme Court was decided 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 
HON. A. W . McINTIRE, 

Governor. 
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HOUSE BILLS NOS. 268, 481. 

1. Certificates approved by governor and attorney general 
must be issued for expenses in excess of the amount appropriated. 

2. The bill either unconstitutional, or absolutely useless. 
3. Same objections as to former bills. The amount pro-

vided in this bill cannot be paid out of the casual deficiency bond 
fund, as that is appropriated for the years 1893 and 1894, and pay-
ment can only be made out of the revenues of the year in which 
the expense was incurred. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., April 29. 1895. 

Sir—At your request I have examined house bill No. 
268, "An act to authorize payment of State Coal Mine In-
spector D. J. Reud, on account of mileage earned by him 
during the years 1893 and 1894." 

If this appropriation is intended to cover an amount 
of expenditure during these two years, in excess of the 
amount appropriated by the legislature, it is an attempt 
to provide "for the payment of a claim made against the 
state without previous authority of law," in violation of 
section 28, of article V., of the constitution of the state of 
Colorado, unless the fact be that such expenditure were 
caused by a casualty happening after the appropriation 
was made, and unless the question of incurring such in-
debtedness were submitted to the governor and the at-
torney general, for their approval before the same was 
incurred, in accordance with the provisions of section 
1829 of Mills' Annotated Statutes. 

If such casualty did happen, and if the governor and 
the attorney general authorized the expenditure, then, 
under the provisions of the same section, the auditor 
should issue a certificate of indebtedness, and the same 
could be paid out of the casual deficiency bond fund 
without any further act of the legislature upon that sub-
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subject. In any event, I fail to see the necessity of the pas-
sage of a law for that purpose, as it is either unconstitu-
tional or absolutely useless. 

I have also examined, at your request, house bill No. 
334, "An act for the relief of Henry L. Acker, inspector 
of metalliferous mines, and for J. H. Goldsworthy and 
Maurice C. Hayes, assistant inspectors of metalliferous 
mines, and making appropriation to pay the several 
amounts due, and to become due each of the said per-
sons." 

What I have said with reference to house bill No. 
268, applies with full force to this one. It is either un-
constitutional or absolutely useless. 

There is also another objection to this bill, which 
may or may not be fatal, namely: It makes three sepa-
rate appropriations for three separate and distinct per-
sons, in one act, and would seem to be in violation of the 
constitutional provision so often cited, requiring all 
special appropriations to be made by separate bills. 

I have also examined house bill No. 481, "An act to 
authorize the payment of State Coal Mine Inspector John 
McNeil, for the balance due him on account of mileage 
earned by him, during the years 1891 and 1892, as pro-
vided for in the acts approved February 28, 1883." 

The same objections appear to this bill as are men-
tioned in reference to No. 268. The amount provided for 
in this bill, however, cannot be paid out of the casual 
deficiency bond fund, as that is specifically appropriated for 
the years 1893 and 1894, and if this act were to become 
a law, payment could be made only out of the revenue of 
1891 and 1892; and as the expenses of each year must 
be paid out of the revenues of such year, I can see no 
way in which the auditor can know how to draw his 
warrant, as there is nothing in the act determining how 
much shall be drawn upon the revenues of 1891, and how 
much upon the revenues of 1892; and if the revenues of 
these years are exhausted, as I have been informed, the 
auditor cannot draw his warrant at all, for the reason 
that warrants drawn in excess of the revenues, are un-



42 BIENNIAL REPORT 

unlawful and void, so I fail to see any benefit to accrue to 
the beneficiaries of this act, if this becomes a law. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 
HON. A. W . McINTIRE, 

Governor. 

EXPENSES OF THE STATE BOARD OF MEDICAL 
EXAMINERS. 

Former administration directed the use of fees in absence of 
appropriation. 

Act intends that the auditor shall pass upon all bills of the 
members of board. 

Nothing in the act providing for the expenses of the board. 
Auditor advised to direct secretary to pay over all fees 

collected by the board, and the necessary expenses of the board 
must be provided for by the legislature. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., May 16, 1895. 
HON. A. W . McINTIRE, 

Governor. 

Sir—I am in receipt of the letter of John A. Hall, 
addressed to your excellency and referred to me, relative 
to the expenses of the state board of medical examiners, 
in which he says, that 

"No appropriation could be obtained from the legislature for 
the payment of the bills of the board, owing to the financial strin-
gency. The last administration directed us to use the fees ac-
cruing from the registration of candidates, for the payment of 
such expenses, in place of depositing the same in the state treasury." 

He inquires if the present administration will order 
the same course to be pursued. 
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The act concerning the state board of medical exam-
iners provides as follows: 

"All fees received by the treasurer of the said board, and all 
fines collected by any officer of the law. under this act, shall be 
paid into the state treasury, and all necessary expenses of the 
board shall be paid for out of the funds of the state treasury, not 
otherwise appropriated; but no fee shall be required or accepted 
by any member of the board, for services." 

Mills' Annotated Statutes, section 3559. 
It is the evident purpose of this section to require 

that all bills for expenses of the board shall be passed 
upon, by the state auditor, in the regular course of al-
lowance of bills against the state. 

The act is one intended for the protection of the med-
ical profession. 

It provides for four regular meetings of the board 
each year, to be held at Denver, at which all applicants 
desiring to practice medicine, shall be examined in the 
several branches connected with said profession. 

There is nothing whatever in the act providing for 
the expenses of the members of the board, and the mem-
bers are expressly prohibited from receiving any fees. 

I have alluded to this condition of affairs, because 
of the fact that only a few days ago, a voucher was pre-
sented to your excellency and myself, signed by the sec-
retary of the board, for the traveling expenses of one of 
the members, and request made that we sign the same, 
directing the auditor to issue a certificate of indebtedness 
therefor, which we both declined to do. 

From this it would appear that it had been the practice 
of the board during the last administration, to pay 

such personal expenses out of the fees collected. In my 
judgment, this practice is a violation of the statute, and 
should not be permitted. 

The decision of the Supreme Court in the case of 
Joseph P. Airy vs. The People, which is undoubtedly the 
case referred to by you, in your reference to this matter, 
does not control or govern this case in any degree what-
ever. In that case, the question involved was the right 
of county officers, who are required to collect certain fees 
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for services performed, to retain their salaries out of the 
fees collected, and the court held they may do so, as the 
law expressly provided for certain salaries. 

In this case there is no law which provides for either 
salaries or personal expenses; but, on the contrary, it is 
the evident purpose of the law, that appointments upon 
this board, like appointments made by the Supreme 
Court, on committees to examine applicants for admis-
sion to the bar, should be purely honorary. 

My advice is, that you direct the secretary of the 
board of medical examiners to pay over all fees collected 
by the board to the state treasurer, advising him at the 
same time that the necessary expenses of the board must 
be provided for by the legislature. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 

EXTRADITION. 

Opinion based upon the insufficiency of the charge. 
Affidavit in support of information was based upon informa-

tion and not upon knowledge. 
W e have right to presume that the practice in Montana is 

the same as in Colorado. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., June 27, 1895. 
HON. A. W. McINTIRE, 

Governor. 
Sir—I am in receipt of your communication with 

reference to the application for the extradition of Otto 
O. Floto, accompanied by the letter of his excellency, the 
governor of Montana, and the brief upon the subject, 
signed by H. J. Haskell, the attorney general of that 
state. So long a time has intervened since I examined 
this case upon your application, that it is not so fresh in 
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my mind as it was at the time I gave you my opinion upon 
the questions involved, and not having the papers before 
me at the present time, I am unable to recall all the matters 

in connection with the case. 
The records of my office show, however, that I based 

my opinion upon the insufficiency of the charge. In other 
words, upon the fact that the affidavit in support of the 
information was made, not upon actual knowledge, but 
upon information and belief, and that the information 
itself was sworn to upon the information and belief of the 
officer subscribing, and before a notary public, and not 
before a magistrate authorized to receive complaints and 
issue warrants thereon. 

Notwithstanding the very able and exhaustive opinion 
of the honorable attorney general of the state of Montana, 

I am still compelled to hold the same opinion that 
I gave you when the case was first presented to me for 
my consideration. 

In my opinion, an affidavit, charging a person in any 
state with a crime, must be made by some per-
son who has actual knowledge of the facts. The constitution 

of the United States provides for the extradition 
of persons, charged with treason, felony or other crimes. 
The statute of the United States provides for the pro-
duction of "An indictment found or an affidavit made be-
fore a magistrate of any state or territory, charging the 
person demanded of having committed treason, felony or 
other crime." 

The statutes of the state of Colorado provide "that 
the executive of this state shall issue his warrant in such 
cases when the executive of the other state shall have 
complied with the requisitions of the act of congress;" 
and it is for you, as the executive of this state, in all such 
cases to determine whether or not the requisitions of the 
act of congress have been complied with, and your 
determination in that matter is final. 

"The evident theory of the statute is, that the legal 
accusation, namely, an indictment or affidavit, charging 
the party with the commission of a crime, that would 
have justified his arrest and commitment to prison, or 
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holding him to bail in the state or territory where the 
crime is charged to have been committed, had he not fled 
therefrom, shall be sufficient to authorize his arrest in 
the state or territory where he has sought refuge, and his 
removal therefrom to the state or territory having juris-
diction of the crime. An indictment found by the grand 
jury, or a complaint, under oath, before a magistrate com-
petent to issue a warrant of arrest, is the established 
American doctrine of making a legal charge of crime, 
and thus initiating criminal proceedings against a party; 
and congress saw fit to adopt this manner of making the 
charge in the extradition of fugitive criminals." 

Spear on Extradition, page 363. 
The statutes of Montana provide for prosecution by 

information. They further provide for the filing of in-
formations "after examination and commitment by a 
magistrate, or after leave granted by the court, or by 
indictment without such commitment or leave." They 
also provide that such information shall be verified by 
the prosecuting attorney, or by some other person as 
complainant, and when verified by the prosecuting attorney, 
may be verified upon information and belief. This statute 

is quite similar to the statute of Colorado on the 
same subject. We have no means of knowing upon what 
terms, under the practice in Montana, the leave for filing 
an information, in cases where there has been no commit-
ment, will be granted by the court, but under the uniform 
practice in this state such leave is not granted except 
upon the filing of a complaint or affidavit, by some person 
who has knowledge of the facts, and upon the filing of 
such complaint or affidavit, and leave of the court 
granted, the prosecuting attorney files his information, 
and may verify it upon his information and belief. 

We have a right to presume that the practice in the 
state of Montana is the same as the practice in this state, 
and that the courts of the state of Montana will regard 
the liberties of a citizen just as sacredly as will the courts 
of the state of Colorado, and acting under this presump-
tion, we have the right to hold that the District Court of 
Montana, upon the proper presentation of the law. would 
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quash the information that was presented to you in the 
Floto case, and discharge the defendant, even after leave 
granted, because it was not based upon the affidavit of 
any person who had knowledge of the facts, and was not 
sworn to except upon information and belief. Such 
would undoubtedly be the procedure in this state, and 
you have the right to presume that such would be the 
procedure there. 

I regret that I am compelled to disagree with the 
learned attorney general of Montana, and with many of 
the propositions which he makes, I am in full accord; but 
it would have been more consistent with fairness if he 
had cited the authorities which relate to the facts 
in this particular case, one of the leading of which is "Ex 
parte Smith, 3d McLean (Mo.), page 121. In that case the 
affidavit upon which the requisition was issued recited, 
"That on the night of the 6th of May, 1842, while sitting 
in his dwelling, in the town of Independence, in the 
county of Jackson, he was shot with intent to kill, and 
his life was despaired of for several months, and he be-
lieves and has great reason to believe from evidence now 
in his possession, that Joseph Smith, commonly known 
as the 'Mormon Prophet,' was accessory before the fact 
of the intended murder, etc." 

The court, on hearing the case upon a return of a writ 
of habeas corpus, discharged the prisoner upon the ground 
that the affidavit was not sufficient to justify the warrant 
of arrest. The affidavit was not positive, but merely ex-
pressed the belief that Boggs committed the crime, and 
that belief related to a conclusion of law; it did not 
really charge the crime as having been committed by 
Smith, in Missouri, or show that he was in the state of 
Missouri at the time the alleged offense was committed, 
or had fled therefrom. The court discharged the prisoner 
on the ground of the insufficiency of the affidavit. 

That you have the right, and it is your duty, to 
examine the papers and determine upon the question 
whether or not the crime has been properly charged, has 
been cited in so many cases, that I will not take the 
trouble to refer you to the authorities in detail, but will 
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cite you to a collection of authorities found in Spear on 
Extradition, at page 368, et seq., satisfying my present 
purpose by quoting the following: 

"So, also, the governor to whom the demand is addressed, in 
the event that one is made, must pass upon the same questions 
(the sufficiency of the charge); he must examine the papers pre-
sented to him, and determine whether they are conformable to 
the requirements of law. The law requires that, in one or the other 
of the ways specified, the crime shall be charged as the condition 
precedent to the obligation of delivery; and whether in the case pre-
sented to him this has been done or not is a question which he 
must determine, since it is necessarily involved in that of his 
legal duty in the premises. He cannot intelligently decide the 
latter question, without determining the former." 

After a full examination of the matter in the light 
of the able opinion of the attorney general of Montana, 
I am still of the opinion, as I said to you in my former 
letter, that "if the information in the form contained in 
these papers, were filed in the courts of Colorado, it would 
not be sufficient to authorize the arrest of the defendant 
for trial in our own courts, and that it is not sufficient to 
authorize you to issue your warrant for the extradition 
from the state." 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 
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CLAIM OF JUDGE BENNETT FOR COMMISSION ON 
SCHOOL INDEMNITY LANDS. 

Appropriations to pay same in 1889 and 1891. 
Law providing for appointment of state agent was repealed 

in 1891. 
Repealing act did not affect appropriations of 1889 and 1891. 
No reason why the claims should not be paid. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., July 24, 1895. 

Sir—I have examined the claim, referred to me by 
you, of Judge Bennett for commission on school indemnity 

lands, amounting to four thousand six hundred and 
ninety dollars and one cent. 

I have examined the statute under which Judge Ben-
nett was acting, passed in 1885, and I find that there was 
an appropriation made to pay the same in 1889, and also 
another in 1891, the latter providing for the payment to 
be made out of the revenues of the years 1891 and 1892. 

The law providing for the appointment of the state 
agent was repealed in 1891, but the repealing act did not 
in any way affect the appropriation acts which were 
passed in 1889 and 1891. 

I have also examined the contract between Judge 
Bennett and the state bearing date of May 19, 1888, and 
the decision of the District Court, holding that a state 
agent is a public officer, and as such is entitled to pref-
erence in the payment of his fees or other claims against 
the state. 

The contract referred to provides for a five per cent. 
commission on the value of all school indemnity lands 
procured by the agent for the state, upon a valuation of 
$1.25 per acre. I am also informed by the state auditor 
that there is a balance in his hands, of the revenues of 
the year 1892, sufficient to pay the claim, and all other 
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claims against the revenues of that year, and that the 
appropriation made by the legislature has not been ex-
hausted. 

It also appears that the work for which this compen-
sation is claimed, was all done prior to the repealing act 
of 1891. I can see no reason why the claim should not 
be allowed and paid. 

I am informed by the auditor that he will require the 
certificate of the register of the land board to be attached 
to the voucher, and he requests that the voucher be ap-
proved by the governor and the attorney general. I shall 
not hesitate to join you in approving such voucher. 

I return herewith the certificate of the register and 
the petition signed by Judge Bennett. 

Very respectfully yours, 
B. L. CARR, 

To His Excellency, Attorney General. 
HON A. W. McINTIRE, 

Governor. 

MEMBER OF THE LEGISLATURE HOLDING CIVIL 
OFFICE. 

The term "office" defined. 
The idea of an officer embraces the idea of tenure, duration, 

fees or emoluments, rights and powers, as well as duties. 
Person taking no oath of office, etc., is not an officer. 
There is nothing in act creating board of charities and 

corrections prescribing a tenure of office, a salary or other compensation, 
etc. 

The position does not come within the term "civil office." 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., February 1, 1896. 
HON. A. W . McINTIRE, 

Governor. 
Dear Sir—In response to your oral request for an 

opinion upon the question of whether or not it would be 
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l a w f u l for the board of charities and corrections to ap-
point a member of the legislature as secretary of the said 
board. I have examined the subject and report my 
conclusions as follows: 

"The term 'office' implies a delegation of a portion of the 
sovereign power to, and possession of it by, the person filling the 
office—a public office being an agency for the state, and the per-
son whose duty it is to perform the agency being a public officer. 
The term embraces the idea of tenure, duration, emolument and 
duties, and has respect to a public trust to be exercised in behalf 
of the government." 

American and English Encyclopedia of Law, 
volume 19, page 382. 

The idea of an officer clearly embraces the idea of 
tenure, duration, fees or emoluments, rights and powers, 
as well as that of duties; a public station or employment; 
an employment confirmed by appointment of government. 

People vs. Nostrand, 46 N. Y., 375. 
In re Oaths, 20 Johnson (N. Y.), 493. 

" A person who receives no certificate of appointment as an 
officer, is not required to take an oath, has no term or tenure, and 
neither discharges duties nor exercises trusts depending directly 
on authority of law, who serves upon the request of a public 
board, being responsible only to them, is not an officer, al-
though his duties may involve high professional skill and duties 
of dignity and importance in connection with public affairs; such 
as those of superintending architect of public works." 

Olmstead vs. Mayor New York, 42 Superior 
Court New York. 481. 

" A civil office is a grant and possession of sovereign power, 
and the exercise of such power within the limits prescribed by the 
law which creates the office." 

State vs. Valle, 41 Mo., 29. 
"An office is a public position to which a portion of the sov-

ereignty of the country, either legislative, executive or judicial, 
attaches for the time being, and which is exercised for the benefit 
of the public." 

High, Ex. Rem., section 620. 
In the case of Olmstead vs. The Mayor of New York, 

the facts were, that the plaintiff was appointed to the po-
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position of "landscape architect of the department of pub-
lic parks," and while holding that office he was appointed 
commissioner of "the state survey," which office he 

accepted, and upon the refusal of the proper authorities to 
pay for his services as landscape architect, he brought 
suit to recover the same. The statute provided, that 

"Any person holding office, whether by election or appointment, 
who should during his term of office accept, hold or retain 

any other civil office of honor, trust or emolument. * * * or 
who should accept a seat in the legislature, should be deemed 
thereby to have vacated the other office held by him under the 
city government." 

In discussing the question, the court say: 
"Plaintiff received no certificate of appointment. * * * 

Took no oath for the faithful performance of his duties. * * * 
Had no term or tenure of office. * * * Discharged no duties, 
and exercised no powers depending directly upon authority of 
law. He was simply the servant of the commissioners of the 
parks, and responsible only to them." 

The court held that such being the case, the former 
appointment was not an office. 

In the case of the United States vs. Hartwell, 6 
Wall., page 385, the question was whether Hartwell, who 
held the position of clerk in the treasury department in 
Boston, could be indicted and convicted for embezzlement 
of public funds, under the statute providing for the pun-
ishment of such offenses by officers charged with the ex-
ecution of the law. The majority of the court held that 
he could be properly indicted and punished, but the decis-
ion is followed by a dissenting opinion on behalf of Jus-
tices Miller, Grier and Field, who held that a clerkship in 
any of the departments of the government is not a public 
office. 

The statute concerning the board of charities and 
corrections provides as follows: 

"Section 3. The said board shall appoint a secretary who 
may or may not be a member of the said board, and who shall be 
paid for his services, in addition to his traveling expenses, such 
annual salary as shall be agreed upon by the board." 

There is nothing in the act prescribing the tenure of 
office, a salary or other compensation, nor any duties to 
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be performed. The secretary is simply a clerk of the 
board, performing such clerical duties as the board may 
prescribe, receiving such salary as the board may deter-
mine, and subject to removal at any time, at the pleasure 

of the board. 
Such being the case, I am of the opinion that the position 

does not come within the definition of a "civil 
office," and is not within the prohibition of section 8 of 
article V. of the constitution, prohibiting members of the 
legislature from "being appointed to any civil office under 
this state." 

If this question involved the appointment of a mem-
ber of the board, the rule would be different. 

Very respectfully yours. 
B. L. CARR, 

Attorney General. 

ITALIAN MASSACRE, WALSENBURG, COLORADO. 
REPORT TO GOVERNOR. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., February 22, 1896. 
To His Excellency, 

ALBERT W. McINTIRE, 
Governor. 

Sir—I have the honor to report that, pursuant to 
your order of February 10, I went to Walsenburg for the 
purpose of assisting the district attorney in an examination 

before a grand jury of the facts relative to the 
"Italian Massacre" of March 12, A. D. 1895. 

In order that the investigation should be as thorough 
and complete as possible, I invited Dr. J. Cuneo, the 
Italian consul, to accompany me, and, as the services of 
an Italian interpreter were required by the grand jury, 
he was permitted to be present during the entire session, 
and to hear all the testimony offered. He also rendered 
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valuable services by his efforts in securing witnesses, and 
in suggesting interrogatories calculated to develop cer-
tain facts concerning the outrage. 

In order that the evidence might be preserved for any 
purpose to which yourself or the United States or Italian 
government might desire to put it, I took my official 
stenographer with me, and the same was taken in short-
hand. I have had the same extended, and send you a 
copy thereof as a part of this report. 

The grand jury was empaneled at the opening of the 
court on Tuesday morning, February 11, and was in-
structed by his honor, Judge Northcut, the matter of the 
Italian massacre being given them specially in charge, 
with full and explicit directions to make the examination 
into this matter full and complete. 

His honor informed me that he had prepared a copy 
of said charge to be transmitted to your excellency, and I 
presume you have the same before this time. As a clear, 
concise and explicit exposition of the law concerning 
grand juries, and especially as to their duty with refer-
ence to this particular case, it is to be highly commended. 

The district attorney, Hon. R. R. Ross, and his dep-
uty, Mr. Henry Hunter, took a lively interest in the in-
vestigation, Mr. Hunter being present at all times during 
the sessions of the grand jury, and, for the most part, 
conducting the examination of witnesses. 

The testimony of two important witnesses could not 
be obtained—the witness, Olk, who was in the cell at the 
time of the assassination of the two Italians in the jail, 
and the witness, Danford, who was on the wagon at the 
time of the killing of the driver; Olk being now confined 
in the penitentiary, and Danford's whereabouts being 
unknown; but, as you will see by an examination of the 
evidence, twenty witnesses were examined, being all that 
were suggested by the Italian consul and that could be 
discovered who were known or supposed to have any 
knowledge concerning the matter under investigation. 
The examination of these several witnesses was full and 
thorough, and every effort was made to ascertain all the 
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facts within their knowledge. Three days were occupied 
by the grand jury in diligent efforts to ascertain all the 
facts. 

It appears from the evidence, that on the 12th day of 
March, 1895, three Italian prisoners, who were in the 
custody of the sheriff of Huerfano county on charge of 
the murder, either as principals or accessories, of one A. 
J. Hickson, were assaulted by a mob while being trans-
ported from Rouse to Walsenburg, at which time one of 
the prisoners, named Lorenzo Audinino, was killed, and 
also the driver of the team, an American boy about 
eighteen or nineteen years of age, named Joseph Wellsby, 
was killed, and another of the prisoners, Petro Gaccibini, 
who escaped from the mob, was so severely frozen while 
wandering on the prairies, as to cause the loss of both 
feet. 

It further appears that two other Italian prisoners, 
named Francisco Ronchetto and Stanis Lau Vitonni, 
were taken to Walsenburg by the sheriff's officers and in-
carcerated in the county jail, and while so in custody they 
were foully and deliberately murdered. It appears that 
no special effort has since been made by the officers of 
the county to discover the perpetrators of the crimes, al-
though the evidence shows them to have been of the most 
deliberate and diabolical character. It is a remarkable 
commentary upon the efficiency or integrity, one or the 
other, of the sheriff's force, that on two different occa-
sions during the same day, two deputy sheriffs, armed 
with repeating rifles and revolvers, were "held up" while 
guarding helpless prisoners and their prisoners mur-
dered before their eyes without even one shot being fired 
in their defense. 

It appears from the evidence, as near as can be ascer-
tained, that of the four Italians, three had declared their 
intention to become citizens of the United States, and one 
was a subject of the Italian government. 

It also appears that the young man, Joseph Wellsby, 
was the sole support of his widowed mother, who is now 
reduced to the most dire extremities by reason of her 
great loss. 
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The sad spectacle of this destitute woman and a 
helpless daughter, also of that almost helpless cripple. 
Petro Gaccobini, attempting to walk on two artificial 
limbs, is enough to touch the heart and awaken the sym-
pathy of the most indifferent; and the destitute families 
of the murdered Italians make a dark and forbidding 
background to this picture of poverty, sorrow and dis-
tress. It is to be sincerely hoped that some means may 
be found for the relief of these innocent sufferers of a 
foul wrong. 

No sufficient evidence could be found to satisfy the 
grand jury of the identity of the murders, hence no in-
dictments were preferred. 

I hand you herewith a copy of the report of the grand 
jury and make the same a part of this report. 

I desire to especially commend the conduct of Dr. 
Cuneo, the Italian consul. Although manifesting a deep 
interest in the investigation, and a sincere desire to see 
justice meted out to the murderers of his unfortunate 
countrymen, he at the same time manifested just as sin-
cere a desire to secure only justice, and deported himself 
in such a courteous and diplomatic manner as to secure 
for himself and for the government he represented only 
the most cordial regard from all with whom he came in 
contact. 

Respectfully submitted, 
B. L. CARR, 

Attorney General. 
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QUALIFICATIONS OF NOTARIES PUBLIC. 

Notary cannot exercise the functions of his office outside of 
the county to which he is appointed. In this sense he is a county 
officer. 

In the sense that they must be electors, using the word "in 
the broadest sense," and are not required to have resided in the 
county one year previous to their appointment. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., February 18, 1896. 

To His Excellency, 
ALBERT W. McINTIRE, 

Governor of Colorado. 

Dear Sir—I am in receipt of your favor of February 
12, inclosing a letter from Horace G. Thurman, concern-
ing the qualifications for notaries public, and I note your 
request for an opinion on the subject. 

This matter was presented to me some time ago by 
the honorable secretary of state, and in my letter to him 
of January 28, 1895, I called attention to the decision of 
the Supreme Court In re House Bill No. 160, 9th Colo-
rado, page 628, and stated to him that, in my opinion, the 
constitutional requirement of one year's residence for 
county officers applied to all persons making application 
for appointment as notary public. 

I have looked into the matter more thoroughly since 
that time, and particularly since receiving your letter, 
and I have somewhat modified my views, and give you 
the result of my investigations. 

Article VII., section 6 of the constitution of this state 
is as follows: 

"No person, except a qualified elector, shall be elected or ap-
pointed to any civil or military office in the state." 
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Article XIX., section 10, is as follows: 
"No person shall be eligible to any county office unless he 

shall be a qualified elector nor unless he shall have resided in the 
county one year preceding his election." 

Section 3227, Mills' Annotated Statutes, is as 
follows: 
"The governor shall appoint and commission in each county, 

as occasion may require, one or more notaries public, who shall 
hold their office for four years unless sooner removed." 

Section 3280 is as follows: 
"If any notary die, resign, become disqualified, or remove 

from his county his record and the official and public papers of 
his office shall within thirty days be delivered to the register of 
deeds of his county." 

Section 3282 is in part as follows: 
"Every notary public before entering upon his duties shall 

take the oath of office prescribed by law and shall give bonds to 
the state of Colorado in the sum of one thousand dollars 
($1,000.00), with good sureties, conditioned that he will faithfully 
perform the duties of his office. Said bond shall be approved by 
the county clerk, etc." 

The bond and a copy of the notarial commission are 
also required by statute to be recorded in the county 
clerk's office. 

Under these constitutional and statutory provisions 
the Supreme Court held In re House Bill 166, 9th Colo-
rado, 628, that a notary public could not exercise the 
functions of his office outside of the county for which his 
appointment is made; and 

"In this sense he is a county officer." 
The Supreme Court also held in that case that a 

woman could not be a notary public, because, at that 
time, she was not a qualified elector. 

I have examined the statutes and the constitution in 
the light of the authorities, for the purpose of discover-
ing, if there be such, a sense in which he is not a county 
officer, and which will take the office out of the provision 
before quoted, requiring all county officers to have been 
residents of the county for one year. 

The provision quoted is found in the article entitled 
"Counties," and section 8 of the same article provides for 
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the election in each county of certain county offices, and 
the article quoted may be held to apply only to such officers 

or such others as may be provided by law to be filled 
by election. If this view be taken, the only essential 
qualification for such an office, under the constitution, 
would be that mentioned in article VII., section 6, viz.: 
"That they shall be qualified electors." 

In Illinois the statute provides that the governor 
shall appoint one notary public in each county of the 
state, and upon petition of fifty voters of any town, city, 
or village, might appoint others, limiting the number. 
Under this provision the Supreme Court of Illinois held 
that notaries public are county officers. 

Hill vs. Bacon, 43 Ill., 477. 
In Indiana the statute provides that the jurisdiction 

of a notary public shall be co-extensive with the state, 
but no notary public shall be compelled to act outside of 
the county where he resides. The court held that the 
office was not a county office within the constitutional 
rule requiring all county officers to be electors. 

10 Viss., Circuit Court Rules, 526. 
In Alabama it is held that a notary public appointed 

by the governor, upon the recommendation of the county 
judge who approved his bond, is a county officer. 

Governor, etc., vs. Gordon, 15th Ala., page 72. 
Considerable stress has been laid upon the word 

"election," in article XIV., section 10, and it is contended 
by some that by the use of that word the framers of the 
constitution expressly excluded the idea of requiring ap-
pointive officers to be residents for one year in the county. 

In Kentucky it has been held that the word "elec-
tion," in its constitutional sense and meaning, is used to 
designate a selection by the people and voters of a dis-
trict, town or county, or state, or by some organized body, 
in contradistinction to the appointment by some single 
person or officer. 

Police Commissioners vs. City of Louisville, 
3 Bush. (Ky.), 597; citing Speed & Worthington 

vs. Crawford, 3 Met., 207. 
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The Supreme Court of this state have drawn the 
same distinction in the case of Carpenter vs. People, 8th 
Colorado, at page 129. 

The distinction is also noticeable in the constitution 
itself, as in article VII., section 6, it speaks both of elec-
tion and appointment, and in the other article only of 
election. 

Notaries public are undoubtedly county officers in 
this state, in the sense that they must be electors, using 
the word "in the broadest sense," as directed by the 
Supreme Court; but, in my judgment, they are not such 
county officers as come within the limitation of article 
XIV., section 10, and that they are not required to have 
resided in the county one year previous to their appoint-
ment, but they must be electors in the county where the 
appointment is made. In other words, any person who 
is a citizen of the United States, or has declared his or her 
intention to become a citizen, and who is twenty-one 
years of age, or more, and has resided in this state six 
months and in the county ninety days, is eligible to ap-
pointment as a notary public. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 
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INDUSTRIAL SCHOOL FOR GIRLS. 

Law concerning commitment of girls, pages 1323 to 1326, 
Mills. 

Provides for arrest of girls wandering around street, and for 
trial before police magistrate, etc. 

Any one so arrested shall be entitled to trial by jury at 
any time before commitment. 

Nothing in the act providing for an appeal. 
Recommend that the governor call attention of the police 

magistrate to this matter, requesting him to examine the statute 
to ascertain the right of appeal. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., June 12, 1896. 

HON. A. W. McINTIRE, 
Governor, 

Denver, Colorado. 

Dear Sir—I am in receipt of a memorandum com-
munication from you, enclosing two warrants in the 
nature of a mittimus, in the cases of Miney Riley and 
May Riley, whereby said girls were committed to the 
State Home and Industrial School for Girls, on the 21st 
day of May, 1896; also, communications addressed to the 
matron and board of control of said home—one of May 
26 and the other of May 29—stating that said defendants 
"have given a satisfactory appeal bond," and requesting 
you, on their signing the same, to release the defendants; 
and I note your inquiry with reference to the matter, 
"whether the police magistrate has authority to order 
the release of the defendants after a mittimus has been 
issued?" 

The law concerning the commitment of girls to the 
industrial school is found in Mills' Annotated statutes, 
pages 1323 to 1326, inclusive. 

Section 2193 of this act provides for the arrest of 
girls habitually wandering about the streets or public 
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places beyond the control of parents or guardians, and 
for their trial before 

"Any police magistrate, police judge or justice of the peace 
in the town or precinct where the arrest is made." 

It also provides, that 
"Any person arrested under the terms of this section shall 

be entitled to a trial by jury, if demanded at any time before com-
mitment." 

There is nothing whatever in this act providing for 
an appeal, and the fact that the statute expressly pro-
vides for a trial by jury, thereby obviating the consti-
tutional prohibition against depriving any one of liberty 
without due process of law, would seem to lead to the 
conclusion that no appeal was intended, and no review 
contemplated. 

The further fact that an appeal in cases of this char-
acter would tend in many cases to defeat the very pur-
poses of the statute, enabling men of loose morals to fur-
nish a nominal bond, and thereby practically secure con-
trol over the person of the defendant pending the appeal, 
would seem to emphasize this view of the case. 

It is a well established doctrine that an appeal is a 
statutory remedy, and that unless it be expressly pro-
vided for by statute in a given case, there is no appeal. 
The only statute under which it could be contended that 
an appeal should be allowed in cases of this character, 
is section 7 of the act concerning police magistrate, in 
the Session Laws of 1895, page 137, amending section 11 
of the act to provide for the creation and organization of 
police magistrate courts, approved March 13, 1895. This 
section provides that 

"Appeals may be taken from all judgments of said courts to 
the county court of the same county, where the case shall be tried 
de novo; but no such appeal shall be allowed the defendant, 
unless the defendant shall pay all the costs of appeal accrued in the 
police magistrate's court; and shall within ten days execute a 
bond with good surety, to be approved by the police magistrate, 
to the city, in such penal sum as may be fixed by the court, not 
to exceed double the amount of judgment for fine and costs, con-
ditioned that he will duly prosecute such appeal, and will pay 
off and satisfy any judgment that may be rendered upon the trial 
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of said case in the court to which the appeal is taken, or that 
the defendant will surrender himself in satisfaction of such judg-
ment. Upon the execution of such bond, the judgment shall be 
superseded, and the original papers, together with a transcript of 
the record, shall be certified to the court to which the appeal is 
taken." 

The act in contemplation is intended to provide a 
tribunal wherein violations of the city ordinances may 
be tried in a summary manner. 

There is nothing in this act, nor the act of which it 
is amendatory, that provides for a jury in said court, 
so in cases arising under the act concerning commitments 
to the industrial school, in which a jury should be 
demanded, a police magistrate would be compelled to rely 
upon the general power of courts to call a jury in cases 
where a jury is required; but I cannot in any way reach 
the conclusion that it is intended by this statute to grant 
an appeal in cases of this character. The trial of this 
class of cases in the police magistrate's court was not 
contemplated at the time of the passage of the police 
magistrate act. The jurisdiction of that court to try such 
cases can only be found in the act of 1887, as found in 
Mills' Annotated Statutes, heretofore cited, and it would 
seem to follow that the procedure in the trial of such 
cases in the police magistrate's court must follow the 
rules laid down in the act of 1887, rather than in the act 
of 1885, pertaining to said courts. 

I would respectfully recommend that you, as chief 
executive of the state, call the attention of the police 
magistrate to this matter, requesting him to carefully 
examine the statutes in question, with a view to determin-
ing whether or not under their provisions it is his duty 
in any case of this character to allow an appeal under 
any circumstances whatever. 

Respectfully, 
B. L. CARR, 

Attorney General. 
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POWERS AND DUTIES OF CHIEF EXECUTIVE IN 
CALLING OUT MILITIA WITHOUT THE REQUEST 

OF THE CIVIL AUTHORITIES. 

For governor only to determine when he shall exercise this 
power. 

Militia must at all times be subordinate to civil power, which 
implies that the civil power are capable and willing to act. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., August 29, 1896. 
HON. A. W. McINTIRE, 

Commander in Chief, 
Colorado National Guard, 

Denver, Colorado. 

Sir—I am in receipt of your favor of to-day, and I 
note your request for an opinion 

"As to what are the powers of the chief executive of the 
state to call in troops to enforce the law or to suppress lawless-
ness, and further, must he wait the call of the sheriff of the 
county in which the lawlessness exists or is believed to exist, be-
fore exercising his discretion and function; and further, what 
limitations are there in the constitution and statutes upon his 
discretion and use of the military power?" 

Section 2 of article IV. of the constitution is as fol-
lows: 

"The supreme executive power of the state shall be vested 
in the governor, who shall take care that the laws be faithfully 
executed." 

Section 5 of the same article makes the governor 
commander in chief of the militia, and says: 

"He shall have power to call out the militia to execute the 
laws, suppress insurrection, or repel invasion." 

Section 21 of article II. provides that the privileges 
of the right of habeas corpus shall never be suspended. 

"Unless, in cases of rebellion or insurrection, the public 
safety may require it." 
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Section 22, article II., provides that 
"The military shall always be in strict subordination to the 

civil power." 

These provisions being a part of the organic law of 
the state, are supreme in their character, and cannot be 
changed or limited by any act of the legislature. Any 
law that would seek to have the effect to deprive the 
governor of the right to see that the laws are enforced, 
or that would seek to relieve him of that absolute duty 
or delegate it to any other officer, would in so far be un-
constitutional. 

Section 3102 of Mills' Annotated Statutes is as fol-
lows: 

"Whenever in any county there is a tumult, riot, mob, or 
any body of men acting together with intent to commit a felony, 
or to do or offer violence to person or property, or by force or 
violence to resist the laws of the state, and the civil authorities 
are unable to suppress the same, or there is reasonable appre-
hension thereof, the commander in chief, or the sheriff of the 
county during the absence of the commander in chief, may issue 
his call to the commanding officer of any regiment, battalion, 
company, troop or battery, to order his command, or any part 
thereof, describing the same, to be and appear at a time therein 
specified, to act in aid of the civil authority." 

This section confers upon the governor the right to 
call out the national guard, "to act in aid of the civil 
authorities" only; but section 3 of the military act of 1893. 
Session Laws of 1893, page 342, confers upon the 
governor the absolute right to call out the national guard 
for three specific purposes: 

First—To aid the civil officers. 
Second—To prevent or suppress riot or insurrection. 
Third—To repel or prevent invasion. 
It is for him and him only, acting in the light of the 

facts and in the exercise of the wisest discretion, to de-
termine when he must exercise the powers therein con-
ferred. 

There is no doubt whatever that the law makes it 
the duty of the sheriffs and their subordinates, primarily. 

3 
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"To keep and preserve the peace in their respective counties, 
and to quiet and suppress all affrays, riots and unlawful assem-
blages and insurrections." 

And for this purpose they may call out the posse 
comitatus; but in case such officers are unable or un-
willing to perform such duty, and the governor shall be 
satisfied by competent and sufficient evidence that a state 
of lawlessness exists in any county which the civil au-
thorities cannot or will not cope with, then I have no 
doubt whatever that, under the provisions of the act of 
1893, above cited, he would have the right to send the 
national guard into such counties to enforce the law and 
protect private rights without waiting for the request of 
the sheriff, and that under his oath of office, to see that 
the laws are faithfully enforced, it would be his duty 
to do so, even in the absence of such statute, the consti-
tution itself being sufficient warrant for such action. 

The only limitation upon the power of the governor 
to use the militia, is that contained in the constitutional 
provision above quoted, viz., that it must always be sub-
ordinate to the civil power; and this in itself implies that 
there must be a civil power capable and willing to act. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 

SECRETARY OF STATE. 



REPORTS OF CERTAIN STATE OFFICERS. 
NUMBER PAGES THEREOF. 

Reports of certain state officers. Number of pages thereof. 
Elective state officers are not limited in number of reports. 
Bills for more than the number allowed to be printed by law 

should be audited pro tanto and certified to the auditor the num-
ber of copies the law allows and the statutory number of pages 
in each. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., January 26, 1895. 
HON. A. B. McGAFFEY, 

Secretary of State. 

Dear Sir—I am in receipt of your communication of 
January 24, inclosing an interrogatory from Mr. Geo. T. 
Williams, printing clerk, inquiring how many copies and 
how many pages of each shall be printed of the reports of 
certain state officers. The reports of those particularly 
mentioned are those of the state auditor, state treasurer, 
secretary of state, superintendent of public instruction, 
attorney general, state engineer, state land board, state 
board of agriculture, bureau of labor statistics, state 
boiler inspector, inspector of coal mines, inspector of met-
alliferous mines, state fish commissioner, state veterinary 
surgeon, soldiers' and sailors' home, state dairy commis-
sioner, state school of mines, state penitentiary, state 
board of charities and corrections, state board of par 
dons, state board of inspection, and all other reports, if 
any required to be printed by the secretary of state. 



70 BIENNIAL REPORT 

As will be readily seen, it requires a considerable 
amount of research and an examination of all the statutes 
concerning the duties of such officers and of the said 
several boards. 

The elected state officers, viz., the state auditor, state 
treasurer, secretary of state, attorney general, are not 
limited as to the number of pages their reports shall con-
tain, and the statute provides for the printing of 1,000 
copies of each of the said reports. The superintendent 
of public instruction and the state engineer are not lim-
ited as to the number of pages, and the statute pro-
vides for the printing of 500 copies of each of these 

reports. So far the law is clear; but when we come to 
consider the reports of the other officers and the several 
boards established by the constitution and by law, there 
arises a serious conflict of opinion. 

I will take, for example, the bureau of labor statis-
tics: The law creating this board was approved March 
28, 1887. This act, in the second section, defines the 
duties of the board, and provides for a biennial report to 
the legislature containing statistical details, relating to 
all departments of labor in the state, such as hours of 
labor, wages, cost of living, number of persons depend-
ent upon daily labor for their support, number of persons 
employed in the several institutions of the state, the 
effect of labor-saving machinery in the relation to hand 
labor; provides that these statistics may be classified, 
and establishes thirteen classes under which they may 
be grouped. 

The statute providing the matter and the classifica-
tion of this report, itself covers a full page of Mills' An-
notated Statutes, and the statute places no limitation on 
the number of reports that shall be printed nor the num-
ber of pages they shall contain. 

As further example, I take the board of agriculture. 
This statute was passed in 1881, and provides that the 
report shall embrace all statements, accounts, statistics, 
prize essays, farmers' institute papers, and any other in-
formation relative to agriculture in general, proceedings 
of the state board of agriculture, and of the State Agri-
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cultural College and farm. There is no limitation what-
ever in this act as to the number of pages the report may 
contain, nor as to the number of volumes to be printed. 

The state board of charities was organized under the 
act approved March 19, 1891. Section 0 of the act pro-
vides: "The board shall biennially make to the governor 
a full and complete report of all their acts during the 
two preceding years, setting forth in detail all the ex-
penses incurred, all officers employed, with the report 
of the secretary, embracing all the respective proceedings 
and expenses during the two years, and showing the 
actual condition of all the institutions under their con-
trol, with such suggestions as they may deem necessary 
and pertinent. This report shall be printed as a public 
document." 

The act in itself contains no limitation as to the 
number of pages that this report may contain, nor the 
number of volumes to be printed. 

The law concerning the reports of state institutions 
was in force May 12, 1881. It provides for reports by the 
president of the State University, president of the State 
School of Mines, president of the State Agricultural Col-
lege, principal of the Mute and Blind Institute, to be 
made to the superintendent of public instruction, bien-
nially. These reports are required to contain a history 
of the institution for the two years, showing the number 
of professors and teachers and the salary of each, the 
number of students each term, and other items concern-
ing the educational and financial condition of the insti-
tution which the officers making the reports shall deem 
of public interest. 

The act makes it the duty of the superintendent of 
public instruction to publish said reports with his bien-
nial report to the governor; "Provided, That he shall not 
publish more than ten printed pages for each institution." 

The foregoing cases are used as illustrations simply, 
and the following discussion will apply to each and every 
of the reports mentioned in the interrogatory submitted 
by you. 
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"An act to provide for the publishing and distribu-
tion of official reports," approved January 29, 1877, pro-
vides for the printing and publication of reports of all 
officers required by any law of the state to make annual 
reports to the governor or to the legislature. 

Section 2 of the said act is as follows: "Of each of the 
reports of the said officers, there shall be published 250 
copies, of which 150 copies shall be for the use of the 
general assembly and the state officers, and the remain-
ing copies shall be preserved for binding with other joint 
documents for the two fiscal years for which such re-
ports are made." This act was amended in February, 
1879, by striking out the clause concerning the binding 
of the "remaining copies." 

The same law was amended April 8, 1889, by adding 
the following proviso: "Provided, That none of the said 
reports shall exceed one hundred and forty pages." 

An act approved April 13, 1891, amendatory to the 
act of April 8, 1889, provides as follows: "Of each of 
the reports of all the elected officers, there shall be 

printed and published 1,000 copies, and of all other re-
ports 250 copies; Provided, That there shall be 500 
copies of each of the reports of the state engineer and 
the superintendent of public instruction; and Provided 
further, That no report except those of the elected state 
officers and the state engineer shall exceed twenty pages." 

I have been materially aided in my investigations 
upon this subject by members of the legal profession in-
terested on the opposite side, and it has been contended 
with much earnestness and with a degree of force entitled 
to the most serious consideration, that the general stat-
utes which I have cited upon the subject of official re-
ports cannot be held to repeal either directly or by impli-
cation the particular acts providing for the said reports 
and the rule of law which provides that a special 
statute is not repealed by a general law upon the same 
subject has been invoked. I have also been informed, 
through the medium of a letter from ex-Secretary 
McClees, that my predecessor investigated this subject, and 
held that the twenty-page limitation could not apply 
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where more space was absolutely required to print the 
information demanded by the legislature. If such an 
opinion were rendered it was not published in the printed 
report of the attorney general, and it is quite possible 
that my informant may have been mistaken as to the ex-
act purport of that opinion. I cannot agree with counsel 

who contend that the rule concerning special and 
general legislation before mentioned has any application 
in this case. 

As I view it, the statutes under consideration are 
all general statutes. They should be so construed as to 
harmonize with each other if possible; but if such a con-
struction be impossible, then the latest expression of the 
legislative will must govern. 

It appears that as early as the year 1887 the legis-
lature expressed itself upon the matter of official reports; 
that the first limitation made upon the subject, confined 
the reports of all officers to 150 copies, with no limit as to 
the number of pages; that this act was amended from time 
to time, each particular time providing for further limi-
tation until the act of 1891 was passed, which limited the 
reports of the state officials, except the state engineer, to 
250 copies of twenty pages each. That act includes the 
reports of all officers, and the fact that it in express 
terms excludes from the said limitation the reports of 
elected state officers and the state engineer, excludes the 
idea that any other exception was contemplated by the 
legislature; under the well known rule that the expres-
sion of one thing in the statute excludes the idea that any 
other thing of the same character could have been con-
templated. 

To me it is perfectly clear that the legislature, from 
session to session, has been looking with disfavor upon 
the amount of printed matter for which the state has been 
required to pay, and as a result of this disfavor it has been 
gradually contracting the lines by acts of limitation, for 
the express purpose of saving unnecessary expense. It 
has said to the several officers and the boards, "You must 
condense your reports within certain limitations." 

72 
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It has been contended that it is impracticable, if 
not altogether impossible for several of these reports to 
be condensed within twenty pages, and publish the mat-
ter which is required in the original acts to be included 
in the reports. If this be so, it is a question for the 
legislature, and not for the executive officers; and if it 
be found absolutely impossible to comply with the pro-
visions of the original acts, then it is the duty of the offi-
cer reporting to make his report as near as possible to 
the directions contained in the said act, and at the same 
time confine himself within the limitations prescribed by 
the act of 1891. It is suggested that a failure to pay 
some of these bills would work a hardship, for the reason 
that certain reports have already been printed containing 
many more pages than the statutes allow. 

The case of Henderson vs. Lithographing Company, 
2d Colorado Court of Appeals, involves a question very 
nearly parallel to this, and the court says: "The failure 
to pay the debt would work a hardship to the defendant; 
the contract was accepted in good faith, with no doubt 
with regard to its validity, performed its part. No 
question is made as to price; that it should be paid, goes 
without saying; but public officials are bound by an 
inexorable law in regard to disposition of public money, 
and are properly made responsible for all disbursements. 
Further legislation seems to be needed to provide for 
the payment of the bill." This language seems to imply 
that it would be within the power of the legislature to 
make appropriation for its payment, although the bill 
was contracted without the authority of law; but there 
is an iron-clad rule which was probably not called to the 
attention of the court, which, in my opinion, prevents 
even the legislature from appropriating money for such 
a purpose. 

Section 28 of Article V. of the constitution is as 
follows: "No bill shall be passed providing for the payment 

of any claim made against the state without previous au-
thority of law." Hard as it may seem upon the parties 
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who have taken contracts and printed these voluminous 
reports, I can see no way in which the state can be held 
responsible to reimburse them for their expenditure. 

The law, in my judgment, is mandatory, and no offi-
cer of the state can disregard it. Any contract made by 
any state officer in violation of the statute is void and not 
binding upon the state. 

The state auditor has no authority to d r a w warrants 
in the payment of any printing bill extending beyond 
the statutory limitation; if such a warrant were drawn, 
the treasurer would pay it at his peril. 

Any other construction of the statutes under consid-
eration would be too dangerous to consider for a moment. 

Admit that the statutory limit can be exceeded at 
all, and there is absolutely no limit to the printing bills 
that could be brought against the state. Admit that any 
state officer or any state board has discretion in the 
matter, and there is no limit to the exercise of such 
discretion. 

The only safe course for you to pursue is to plant 
yourself squarely upon the statutes and be guided strictly 
by them. 

I advise you in all cases where bills are presented to 
you for printing more than the statutory amount of mat-
ter, to audit the same pro tanto, and certify to the auditor 
the amount due for printing the statutory number of 
copies, each containing the statutory number of pages. 

Respectfully yours, 
(Signed. B. L. CARR, 

Attorney General. 
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REPORTS OF ELECTED STATE OFFICERS. 

Reports involved are, state board of land commissioners, 
state board of equalization, state labor commissioner. 

Technical words in statutes must be construed according to 
such peculiar meaning as they may have. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., January 29, 1895. 
HON. A. B. McGAFFEY, 

Secretary of State. 

Sir—Your favor of January 26 is received. I quote 
the following from a question propounded to you by the 
state printers: 

"I am confronted with the legal definition of the 
phrase, 'reports of elective state officers.' It is contended 
by the state printers that the reports of the boards com-
posed of elected state officers are to be held as reports of 
elected state officers. 

"Is the claim tenable, and shall I so consider the 
law? 

"The reports involved are those of the state labor 
commissioner, state librarian, state board of equaliza-
tion, state board of education, and state canvassing 
board." 

The statutes of this state, section 3141, General Stat-
utes. 1893, provide rules for the construction of statutes. 
The first rule is as follows: 

"All words and phrases shall be understood and con-
strued according to their approved and common usage 
of language; but technical words and phrases, such as 
may have acquired a peculiar and appropriate meaning, 
shall be construed and understood according to such pe-
culiar and appropriate meaning." 

The statutes concerning the printing of reports con-
tain the following language: 
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"No reports except those of elected state officers and 
the state engineer shall exceed twenty pages." 

According to the "common use of language," if the 
question were asked, "Who are the elected state officers?" 
the answer would be very plain and very simple, viz.: The 
governor, the secretary of state, the treasurer, the aud-
itor, the attorney general and the state superintendent 
of public instruction. 

The words "elected state officers" have no technical 
or peculiar meaning. The state labor commissioner is 
not an elective officer, but the secretary of state exer-
cises the duties of that office ex-officio—in other words, 
by virtue of his office as secretary of state. The state li-
brarian is not an elective officer, but the state superin-
tendent of public instruction performs the duties of this 
office by virtue of her office as superintendent of public 
instruction. The same rule applies to the land board, 
the state board of equalization and the state canvassing 
board. 

The statute does not provide that the boards com-
posed of elected officers shall print any more voluminous 
reports than those of appointive and ex officio officers, 
and when read "in accordance with the approved and 
common use of language," it means that all reports ex-
cept those of the six elected state officers named, shall be 
condensed within the space of twenty pages. 

This is my opinion. If the state printers are not sat-
isfied with it, there is a very simple way in which they 
can secure the opinion of the highest judicial tribunal in 
the state. 

Respectfully, 
B. L. CARR, 

Attorney General. 



STATE TREASURER. 



TREASURER'S SETTLEMENT WITH EX TREAS-
URER NANCE. 

Treasurer's settlement with ex-Treasurer Nance. 
Certificate of deposit of German National Bank of no value. 
Warrants not signed by the auditor cannot be considered se-

curities. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., January 9, 1895. 

HON. HARRY E. MULNIX . 
State Treasurer. 

Dear Sir—I have considered the question submitted 
to me by you with reference to your settlement with ex-
Treasurer Nance. 

So far as the certificate of deposit of the German 
National Bank is concerned, the same being of doubtful 
value, my advice would be that you decline to take any 
responsibility with reference it it, but that you re-
ceive nothing from him except cash or available securities 
of undoubted value. 

With reference to the warrants that are not signed 
by the auditor, they cannot be considered securities in 
any sense of the word, consequently I should decline to 
receipt for them. 

Concerning the securities mentioned by you, some 
of which may be of questionable character and some of 
which are of undoubted value, I would adopt a uniform 
rule, viz.: I would require the outgoing treasurer to make 
a full and complete list of all such securities in tabulated 
form, showing the number, date and amount, and such 6 
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other facts as would positively identify the particular 
paper. I would then receipt for the same as per said 
schedule. 

It would seem to me there should be a register for 
such securities kept in your office, and if there be such 
a register, you should check it off and receipt for such as 
appeared thereon; but the better way would be to have 
the schedule hereinbefore mentioned. The failure on 
your part to have these securities fully and completely 
identified may result in making you personally responsi-
ble for any defective ones. 

Truly yours, 
B. L. CARR, 

Attorney General. 

ELBERT COUNTY TREASURER. 

If he fail to turn over taxes within fifty days after the time 
specified he shall forfeit his office as treasurer. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., February 5, 1895. 

HON. HARRY E. MULNIX, 
State Treasurer. 

Dear Sir—I am in receipt of your letter of the 4th 
instant, in which you state that the treasurer of Elbert 
county is delinquent in his remittances of collections for 
state purposes, for the past five months, and I note your 
inquiry: "Please inform me whether or not there is any 
law that requires me to force these collections." 

Section 908, on page 785 of Mills' Annotated Statutes 
provides as follows: Every county treasurer shall 

each year, on or before the tenth day of each month, 
unless otherwise directed by the auditor of the state, pay 
into the state treasury all money due the state remaining 

ATTORNEY GENERAL OF COLORADO. 83 

in his hands on the first day of each month, in the same 
kind of funds in which the same shall have been received. 

Section 3867, page 2048, is to the same effect. 
Section 3876, page 2050, provides "that if the county 

treasurer shall fail to pay over any moneys due the state 
for the space of fifty days after the time specified, he 
shall forfeit his office as treasurer and be deemed a public 
defaulter, and the state auditor's certificate and seal shall 
be evidence of such default, and the county commissioners 

shall immediately upon the receipt of such certificate, 
declare the office of such treasurer vacant and fill such 
vacancy; and such treasurer shall not be again eligible to 
that office." 

You are required to make reports to the state auditor 
on the first day of each month, of all moneys received, 
and the names of the persons from whom received, etc., 
etc. (See section 1801.) 

The auditor is required to keep accounts with all 
officers with whom the state has dealings, and to direct 
prosecutions, in the name of the state, for all official de-
linquencies. (See section 1821, page 1147.) 

Under these sections you have no duty to perform ex-
cept to report the default to the auditor. It then be-
comes his duty, after the statutory time, fifty days, have 
elapsed, at once to certify the same to the county 
commissioners, and if a prosecution is deemed advisable, to 
call the attention of the case to the district attorney, and 
to direct the prosecution. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 
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SHORTAGE OF $25,000.00 OF EX-TREASURER 
NANCE. 

Ex-treasurer should be sued on his official bond to recover 
the amount. 

The treasurer and his sureties in all cases responsible for 
the safety of the funds. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., February 20, 1895. 

HON. HARRY E. MULNIX, 
State Treasurer. 

Dear Sir—I am in receipt of your letter of to day, 
and have noted the contents. You state that in your set-
tlement with ex Treasurer Nance there was a shortage of 
$25,000.00 as shown by his books, and you ask my opin-

ion with reference to the same. 
So far as I can see, there is but one course for you 

to pursue. The funds of the state should all be in your 
hands as treasurer, and if Mr. Nance has failed to turn 
over any portion of the funds, there is a very effective 
method to compel him to do so, by suing on his official 
bond. 

Acting in accordance with your request. I have 
already notified all the bondsmen of this deficit, and have 
received a response from Hon. C. S. Thomas, in which he 
says: "I have no doubt but that long before Mr. Mulnix's 
term of office shall have expired the money will be in the 
treasury. If, however, the present administration thinks 
that it can make a point by bringing suit, and is unwilling 
to wait until the receiver of the bank can, in the ordinary 
course of business, straighten out its affairs, I suppose 
that the suit will have to be brought upon Mr. Nance's 
bond, in which event we will defend it according to the 
best of our ability. Mr. Nance has in every way. so far 
as I know, observed the letter and the spirit of the law 
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with reference to the public funds, and I have but little 
doubt but that the contemplated proceedings will in the 
end result to his own advantage." 

Mr. Thomas is one of Mr. Nance's bondsmen, and 
probably his attorney, and the letter coming from that 
source does not indicate any present purpose of either 
Mr. Nance or his bondsmen to make good the deficit. 

It has been said that Mr. Nance's bondsmen cannot 
be held responsible for the payment of this money, on ac-
count of the failure of the bank. 

On this subject I quote the language of section 12 of 
article X. of the constitution of the state of Colorado, as 
follows: "The general assembly may provide further 
regulations for the safe keeping and management of the 
public funds in the hands of the state treasurer; but not-
withstanding any such regulation the treasurer and his 
sureties shall in all cases be held responsible therefor." 

The Supreme Court of the state, in the 12th Colo-
rado, 397, have held, that, under this section the responsi-
bility of the treasurer and his sureties for the public 
funds is irrevocably fixed, and no statute can change it. 
There being, in my judgment, no question as to the lia-
bility of the ex-treasurer, it is only a question of policy 
for you to determine, whether or not you will bring suit 
for the recovery of the money now, or wait until such 
time as Mr. Nance or his bondsmen shall see fit to make 
good such deficit without suit. 

Yours respectfully, 
B. L. CARR, 

Attorney General. 
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REPORTS OF TRUST COMPANIES DOING BUSI-
NESS IN THE STATE OF COLORADO. 

The companies required by law to make such reports are, etc. 
In order to be certain that they come within the law it will 

be necessary to examine the certificate of incorporation, etc. 

State of Colorado. 
Attorney General's Office, 

Denver, Colo., July 15, 1895. 

Dear Sir—I have examined the matter submitted to 
me by you concerning reports of trust companies doing 
business in this state. 

The law provides for a report to the state treasurer, 
no less than three times annually, and not to exceed five 
times, on demand of the state treasurer, and for publica-
tion of such report by some officer of the company, in two 
daily papers published in the town or city where such 
trust company shall hold its principal office. 

The companies required by law to make such reports 
are all companies that, 

First—Act as fiscal agents of any municipality or 
corporation. 

Second—Receive deposits of any corporation for in-
vestment or safe keeping. 

Third—Act as trustee under a mortgage, deed of 
trust, etc. 

Fourth—Act as guardian, receiver, or trustee of es-
tates, etc. 

Fifth—Accept and execute any legal trusts, created 
by any court, etc. 

Sixth—Accept and execute trusts conferred or cre-
ated by any person or body politic. 

Seventh—Purchase and sell stocks and other secur-
ities. 

Eighth—Act as executors or trustees of wills. 
Ninth—Act as guardian of infants, etc. 
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Tenth—Act as insurers of fidelity of persons holding 
office, etc. 

Upon my first examination of this matter, I was in-
clined to the opinion that no companies were included in 
the provisions of this law except such as were incorpo-
rated since its passage—viz., April 2, 1891—and that it 
did not include any foreign corporation; but upon fur-
ther examination I am of the opinion that it includes all 
trust companies, either foreign or domestic, that have, 
as a matter of fact, set forth in their certificates of incor-
poration, that they propose to transact any of the busi-
ness mentioned in the act. 

I therefore advise you that it is your duty to notify 
all companies transacting trust business such as is men-
tioned in the act. 

The list which you have furnished me from the office 
of the secretary of state seems to be a list of all those 
whose title indicates that they do a trust business. In 
order to be absolutely certain that they come within the 
provision of the law, it will be necessary to examine the 
certificate of incorporation on file in the office of the sec-
retary of state, of each corporation appearing on the list, 
and compare the same with the statute itself; but I do 
not deem it necessary for you to burden your office with 
that amount of labor, as it will be much easier for you to 
issue a circular and send a copy of the same to each of 
the companies which appears to have the right to transact 
such business, requiring them to make a report, and in 
case of the failure of any one to do so, an examination 
may then be made. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 
HON. HARRY E. MULNIX, 

State Treasurer. 
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VALIDITY OF CASUAL DEFICIENCY BOND ISSUE 
OP 1895. 

Purpose of framers of constitution to provide for limitation 
of yearly indebtedness. 

No doubt whatever of the authority of the legislature to con-
tract the indebtedness for casual deficiency. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., August 6, 1895. 

Sir—I am in receipt of a telegram, handed to me by 
Mr. Geo. C. Manly, attorney for W. J. Hayes & Son, ask-
ing for a construction of section 3, of article II., of the 
constitution of the state of Colorado, as applicable to 
the issue of one hundred thousand dollars of bonds for 
casual deficiency of the revenue. 

The question is not a new one to me, as I heard the 
discussion of the joint committee of the house and senate 
at the time the bond bill was under consideration, and I 
can give you the view of it taken by the said committee, 
in which I fully concur. 

The clause under consideration is as follows: 
"The amount of the debt contracted in any one year, to pro-

vide for deficiencies of the revenue, shall not exceed one-fourth 
(1/4) of a mill on each dollar of the valuation of taxable property 
in the state, and the aggregate of such debt shall not at any 
time exceed three-fourths (3/4) of a mill on each dollar of such 
valuation, until the valuation shall equal one hundred millions of 
dollars ($100,000,000.00), and thereafter such debt shall not ex-
ceed one hundred thousand dollars ($100,000.00)." 

Transposing this sentence it would read as follows: 
"Until the valuation of taxable property within the state 

shall equal one hundred million dollars ($100,000,000.00). the 
amount of debt contracted in any one year, to provide for casual 
deficiency of the revenue, shall not exceed one-fourth (1/4) of a 
mill on each dollar of valuation of such taxable property, and the 
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aggregate shall not exceed three-fourths (3/4) of a mill on each 
of such valuation, and thereafter such debt shall not exceed 

one hundred thousand dollars." 

At the time this section was adopted, the valuation 
of the state, as I recollect it, was about thirty millions of 
dollars, which has been increasing from year to year, and 
the valuation for the year 1894 was two hundred and 
eight millions of dollars. 

It was the evident purpose of the framers of the con-
stitution to provide for a yearly limitation of indebtedness, 

both minimum and maximum, until such time as the 
valuation of the state should equal one hundred millions 
of dollars, and thereafter to provide a final limitation. 

It provides for a yearly limit of one-fourth of a mill, 
and a maximum limit of three-fourths of a mill up to a 
certain time, and after that time, such debt should not 
exceed one hundred thousand dollars, and there is no 
limit whatever as to the amount thereof that may be 
contracted in any one year. In other words, the phrase, 
"Until the valuation shall equal one hundred millions of 
dollars," was intended to modify the compound sentence 
preceding it. When the state shall have reached a 
valuation of one hundred million dollars, the old limitations 
are wiped out and the new limitation applies. 

This is the construction which would be applied upon 
a casual reading of the sentence. It is the construction 
that the legislature evidently applied, and this being the 
first legislative construction that has been put upon that 
section, it would have great weight in determining the 
final construction to be put upon it by the courts, in case 
the question should ever be raised, and I have no doubt 
whatever that the courts would so construe it rather than 
to hold to a construction which would defeat an honest 
debt, and which, to say the least, would be a strained 
construction. 

The taxable property of the state during the last 
year having reached a valuation of over two hundred 
millions of dollars, I have no doubt whatever of the 
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authority of the legislature to contract an indebtedness for 
casual deficiency of the revenue, in the sum of one hun-
dred thousand dollars at one time. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 
HON. HARRY E. MULNIX, 

State Treasurer. 

VALIDITY OF THE ISSUE OF CASUAL 
DEFICIENCY BONDS UNDER ACT OF 1895. 

Purpose of framers of constitution to provide a limit to yearly 
indebtedness, both minimum and maximum. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., August 20, 1895. 

HON. HARRY E. MULNIX, 
State Treasurer. 

Dear Sir—I am in receipt of your favor of yesterday, 
requesting a further opinion on the validity of the issue 
of "casual deficiency bonds," under the act passed by the 
last legislature. In my letter to you of August 6, 1895, 
I gave you my views with reference to this matter, and 
I can do no more at this time than to quote from that 
letter, as follows: 

"The question is not a new one to me, as I heard the dis-
cussion of the joint committee of the house and senate at the time 
the bond bill was under consideration, and I can give you the 
view of it taken by the said committee, in which I fully concur. 

The clause under consideration is as follows: 
" 'The amount of debt contracted in any one year to provide 

for deficiencies of the revenue, shall not exceed one-fourth of a 
mill on each dollar of valuation of the taxable property of the 
state, and the aggregate of such debt shall not exceed, at any 
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time, three-quarters of a mill on each dollar of such valuation, 
until the valuation shall equal $100,000,000.00, and thereafter 
such debt shall not exceed one hundred thousand dollars.' 

Transposing this sentence it would read as follows: 
" 'Until the valuation of taxable property within the state 

shall have equaled one hundred million dollars, the amount of 
debt contracted in any one year to provide for casual deficiency 
of the revenue, shall not exceed one-fourth of a mill on each dol-
lar of the valuation of such taxable property, and the aggregate 
shall not exceed three-fourths of a mill on each dollar of such 
valuation, and thereafter such debt shall not exceed one hundred 
thousand dollars.' 

"At the time this section was adopted the valuation of the 
state, as I recollect it, was about thirty millions of dollars, which 
has been increasing from year to year, and the valuation of 1894 
was $208,000,000.00. 

" It was the evident purpose of the framers of the consti-
tution to provide for a yearly limitation of indebtedness, both 
minimum and maximum, until such time as the valuation of the 
state should equal one hundred millions of dollars, and thereafter 
to provide for a final limit. 

" It provides for a yearly limit of one-fourth of a mill, and a 
maximum limit of three-fourths of a mill up to a certain time, 
and after that time such debt shall not exceed one hundred thou-
sand dollars, and there is no limit whatever to the amount that 
may be contracted in any one year. In other words, the phrase, 
'Until the valuation shall equal one hundred millions of dollars,' 
was intended to modify the compound sentence preceding it. 
When the state shall have reached a valuation of one hundred 
million dollars, the old limitations are wiped out and the new 
limitation applies. 

"This is the construction which would bo applied on a casual 
reading of the sentence. It is the construction that the legis-
lature evidently applied, and this being the first legislative con-
struction that has been put upon the section, it would have great 
weight in determining the final construction to be put upon it by 
the courts in case the question should ever be raised, and I have 
no doubt but that the courts would so construe it. rather than to 
hold to a construction which would defeat an honest debt, and 
which, to say the least, would be a strained construction. The 
taxable property of the state during the last year having reached 
a valuation of over two hundred millions of dollars, I have no 
doubt whatever of the authority of the legislature to contract an 
indebtedness for casual deficiency of the revenue, in the sum of 
one hundred thousand dollars at one time." 
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I was myself a member of the constitutional conven-
tion, and I have vivid recollections of the debates that 
took place at that time. I have also consulted with 
Judge Rockwell, who was also a member of the constitutional 

convention, and he agrees with me in my opinion. 
Very respectfully yours, 

B. L. CARR, 
Attorney General. 

WARRANTS DRAWN UPON EITHER INTERNAL 
IMPROVEMENT PERMANENT FUND OR IN-
COME FUND. 

Treasurer's duty to make the exchange of warrants as re-
quired by statute, bearing in mind the necessity of paying there-
for warrants of a date such that prior appropriations from these 
funds shall first be paid. 

State of Colorado. 
Attorney General's Office, 

Denver, Colo., August 27, 1895. 

Dear Sir—Your favor of the 24th instant is at hand, 
in which you state that 

"The auditor of state has to-day issued a number of cash 
warrants upon either the internal improvement permanent or in-
come funds, and written across the face of the same in red ink, 
'This warrant will be paid with valid state warrants, invested in 
the internal improvement or income funds.' These warrants are 
drawn on an appropriation made by the late general assembly, 
for the building of the San Juan county road. There are other 
appropriations made out of these funds for other public improve-
ments, which were passed and received the signature of the gov-
ernor prior to this particular appropriation. As you are aware 
that all warrants of the state must be paid in their regular order, 
I am at a loss to know how I can issue these warrants that are 
invested in these funds at this time without crediting to the fund 
in which the investment is made the amount of accumulated in-
terest. Understanding that all warrants should be paid in their 
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regular order, I cannot see how it would be possible to pay a 
portion of a warrant in the absence of its having been called in 
for payment, or, in other words, paying the accumulated interest 
on the same, which is a portion of the warrant. The work for 
which these warrants have been issued by the auditor has been 
done, and there is no available cash to pay them; in consequence 
the auditor has written across the face of them as stated above." 

The action of the auditor herein mentioned is in com-
pliance with the statute of 1895, making appropriation 
for wagon road in San Juan and La Plata county. A por-
tion of section 4 of said statute provides: 

"In case there may be no money in said funds to meet said 
appropriation, or any part thereof, at the time of payment of said 
work, the state treasurer is hereby authorized and directed to 
pay the warrants drawn by the state auditor for the amount 
herein appropriated, with valid state warrants invested in either 
or both said funds, said warrants so invested to be received 
by the contractor of said work at par, with accrued interest 
thereon, in full payment of the contract price of said work, or 
any part thereof, for the payment of which there may be no 
money in the said fund." (Session Laws, 1895, page 124.) 

The provision of the statute which requires that 
every fund in the hands of the state treasurer shall be 
paid out in the order in which the warrants, drawn 
thereon and payable out of the same, are presented for 
payment, relates to the ultimate redemption of the war-
rants more particularly; and, further, should the statute 

of 1895 seem to conflict with the last mentioned pro-
vision, the statute of 1895 being the last expression of the 
legislative will, must prevail. 

It would seem to be clearly your duty to make the 
exchange of warrants as directed by the statute, bearing 
in mind the necessity of paying therefor warrants of a 
date such, that prior appropriations from these funds 
should first be paid. This must of necessity be a matter 
of calculation; and while you may not be able to deter-
mine exactly, you can, by using proper discretion, obtain 
a correct result with sufficient accuracy. 

Very respectfully yours, 
B. L. CARR. 

HON. HARRY E. MULNIX, Attorney General. 
State Treasurer. 
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CLAIMS ALLOWED BY THE AUDITING BOARD. 

Act creating boiler inspector, and empowering the governor 
to fill office during the recess of the senate. 

Hegwer duly appointed by governor during recess of senate. 
No appropriation being made, certificates of indebtedness 

were issued. 
Report of auditor for 1S93 and 1894 contains these cer-

tificates among the list of outstanding indebtedness. 
Deficiency recognized by the act creating the bonded in-

debtedness. 
Action of the auditing board final, and treasurer has no 

discretion but to pay. 

State of Colorado. 
Attorney General's Office. 

Denver, Colo., January 13, 1890. 
HON. HARRY E. MULNIX, 

State Treasurer. 

Dear Sir—I am in receipt of your favor of the 13th 
instant, calling my attention to the claims allowed by the 
governor, auditor and attorney general, on account of cer-
tificates of indebtedness, issued to F. H. Hegwer, steam 
boiler inspector, for the fiscal years 1893 and 1894, and I 
note your inquiry whether or not the said certificates of 
indebtedness can be held to come under the head of cas-
ual deficiencies of the revenue, and also your request for 
my advice with reference to the same. 

The statutes of this state provide that: 
"In all cases where the laws recognize a claim for money 

against the state, and no appropriations shall have been made by 
law to pay the same, the auditor shall audit and adjust the 
same, and when said claim shall have been approved by the gov-
ernor and attorney general, he shall give the claimant a cer-
tificate to the amount thereof, under his official seal if demanded, 
and shall report the same to the general assembly with as little 
delay as possible, giving a statement in tabular form of the num-
ber, date of issue, amount of each certificate, and for what pur-
pose issued." 

Mills' Annotated Statutes, section 1829. 
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Section 4192, Mills' Annotated Statutes, which law 
was passed in 1889, provides that the governor of the 
state of Colorado shall, by and with the advice and con-
sent of the senate, on or before April 1, 1889, appoint an 
inspector of steam boilers. It fixes the term of office at 
two years, and until his successor shall be appointed and 
qualified. Provides for a bond in the sum of $5,000.00, 
and a salary of $2,500.00 and mileage at ten cents a mile, 
payable as other state officers. It also provides for the 
appointment of deputies, and fixes their salary and mile-
age. The succeeding sections of the statute fix the duties 
of the boiler inspector and his deputies. Section 4199 
makes the boiler inspector guilty of a misdemeanor, pun-
ishable by fine of not less than $100.00 nor more than 
$1,000.00, or imprisonment for not less than two months 
nor more than one year, "for every failure to perform the 
duties herein directed." 

Section 6, of article IV., of the constitution of the 
state of Colorado, provides as follows: 

"If , during the recess of the senate, a vacancy occur in any 
such office, the governor shall appoint some fit person to dis-
charge the duties thereof until the next meeting of the senate, 
when he shall nominate some person to fill such office." 

An examination of the executive records in the gov-
ernor's office, shows that on May 4, 1893, during the recess 
of the senate, the governor appointed Frederick H. Heg-
wer to be steam boiler inspector for the term ending 
May 4, 1895. 

(Executive Records, volume VIII., page 255.) 
This appointment having been made during the re-

cess of the senate, we must presume that a vacancy 
existed in the office at the time such appointment was made. 
There being, after such appointment, an office duly estab-
lished by law, and an officer duly appointed to fill such of-
fice, with certain well defined duties established by law 
and a certain fixed salary and compensation provided by 
law for the performance of such duties, it would appear 
that there was a claim for the payment of such services, 
recognized by law, and for which, as you state in your letter, 

no appropriation had been made by the legislature. 

94 



96 BIENNIAL REPORT 

which claim when approved by the governor and attorney 
general would seem to entitle the claimant to a certificate 
of indebtedness, as provided in section 1829, before cited. 

The certificates of indebtedness to which you refer 
are as follows: 

No. 2484. Issued June 12, 1893, to F. H. Hegwer, steam 
boiler inspector, $237.50. 

No. 2494. Issued July 6, 1893, to F. H. Hegwer, steam boiler 
inspector, $208.33. 

No. 2495. Issued July 6, 1893, to F. H. Hegwer, steam boiler 
inspector, $52.90. 

I quote from your letter as follows: 
" I have reason to believe that neither the governor nor at-

torney general of the administration from which they were issued, 
took any action in the matter. Neither do I believe that these 
particular certificates of indebtedness were placed before the 
general assembly at the time the bill authorizing the sale of the 
bonds for the purpose of paying the casual deficiency of the rev-
enue for the years 1893 and 1894 was passed." 

The report of Hon. F. M. Goodykoontz, state auditor, 
for the fiscal years 1893 and 1894, made to the governor 
and published for the information of the tenth general as-
sembly, on page 63 thereof, contains a list of all out standing 

certificates of indebtedness, among which may be found 
the certificates hereinbefore mentioned, and to which you 
refer in your letter. It appears, therefore, that you are 
wrong in your supposition that these particular certifi-
cates were not called to the attention of the legislature. 
An examination of the vouchers now on file in the audi-
tor's office shows that the same were approved and signed 
by Davis H. Waite, governor, and Eugene Engley, at-
torney general; so you must also stand corrected in your 
supposition that neither the governor nor attorney gen-
eral took action in the matter. 

The act providing for the issue of bonds to meet the 
casual deficiency of the revenues, on page 178 of the Ses-
sion Laws of 1895, contains, in section 1, the following 
legislative declaration: 

" It appears that during the fiscal years of 1893 and 1S94 
there was a casual deficiency of the revenue resulting in just 
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claims against the state remaining unpaid, said claims being 
for * * * steam boiler inspector, metalliferous mine inspector, 
etc." 

Section 7 of the said act provides for the sale of the 
said bonds therein authorized and the deposit of the 
proceeds in the treasury to the credit of the casual deficiency 
bond fund, "to be used respectively in the payment of 
outstanding certificates of indebtedness mentioned in section 
1 of this act, resulting from said casual deficiency of the 
revenue * * * and the expenses of suppressing said 
insurrection, which may have been or may hereafter be 
audited by the governor, attorney general and state auditor, 

as outstanding bills and certificates of indebtedness 
of the fiscal years 1893 and 1894. 

The officers mentioned in said act having before them 
all the evidence with reference to the matter, and having 
taken into consideration all the statutes with reference 
thereto, have unanimously decided that the said certifi-
cates were issued in accordance with the provisions of 
section 1829, before cited; that they are valid claims 
against the state, recognized as such by the legislature, 
and their payment expressly provided for in section 1 of 
said casual deficiency bond act, and in the exercise of the 
discretion vested in them by the legislature, they have 
audited the same and directed the auditor to draw war-
rants for the payment thereof. 

In my judgment, this action is final and conclusive, 
and you have no discretion in the matter. 

Respectfully yours, 
B. L. CARR, 

Attorney General. 

3 
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CERTIFICATES OF INDEBTEDNESS HELD BY 
GENERAL HAMIL. 

Department of treasury has nothing to do with this matter 
at the present time. 

Under Hegwer case these officers are entitled to salary. 
It was the duty of state auditor to have drawn warrants for 

these officers at the end of each month. 
You have no power to call these certificates in, as no appropriation 

has been made therefor. 
The only person who has authority in the premises is state 

auditor. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., June 15, 1896. 
HON. HARRY E. MULNIX, 

Treasurer of State, 
Denver, Colorado. 

Dear Sir—I am in receipt of your favor of June 12, 
concerning the matter of certain certificates of indebt-
edness held by W. A. Hamil, and I quote as follows: 

" It seems that he does not want certain certificates issued 
to him, paid, prior to the payment of other certificates, which 
were issued to him and T. H. Bates, subsequent to the issuance 
of the others. 

" H e also raises a question as to whether or not a number 
of certificates, issued to the game and fish wardens during these 
years, are legal, claiming that the auditor of state instead of 
utilizing the whole appropriation for these two fiscal years, issued 
certificates of indebtedness to the wardens throughout the state." 

And I note your inquiry as follows: 
" I wish you would look into this matter and give me your 

opinion as to whether it would be proper to pay a subsequent 
issue of certificates of indebtedness prior to those that have al-
ready been issued." 

I am somewhat at a loss to know why this matter 
has been referred to your department, as I fail to see that 
your department has, at the present time, anything whatever 
ever to do with the matter. 

ATTORNEY GENERAL OF COLORADO. 99 

As I have already said to the Hon. Clifford C. Parks, 
state auditor, in answer to his communication upon this 
subject, the Supreme Court, in the Hegwer case, have de-
cided that these officers were entitled to their salaries, 
find the auditor should have issued warrants in place of 
these certificates. The certificates, therefore, though 
they may not be absolutely void, can be considered as no 
better than approved vouchers against the state, and the 
claims which they represent must be paid in the order of 
their precedence. 

The railroad commissioner and his secretary, and the 
game and fish wardens are all entitled to their salary as 
of the time when these salaries accrued. It was the duty 
of the state auditor to have drawn his warrants for these 
salaries at the end of each month, and if that had been 
done, the warrants would have been paid, and this matter 
settled a long time ago; but it appears that the funds 
which were then available for the payment of these 
claims have since been diverted by the legislature, and 
that there is at present no fund on hand sufficient to 
pay all of these outstanding certificates. The auditor has 
no right to draw warrants unless there be a fund then in 
the treasury or provided for by law for the payment of 
such warrants. Consequently the present auditor can 
only draw warrants for the payment of those claims to 
the amount of the funds of the revenues of the fiscal years 
1891 and 1892 now on hand. 

Under the statute of March 25, 1885, 
"Whenever an appropriation is made for the redemption of 

the present outstanding certificates of indebtedness and the inter 
est accrued thereon, the auditor of state shall at once report to 
the state treasurer the total amount of such outstanding certificates, 

giving in tabular form the number, date of issue, to whom 
issued, and the amount of each certificate. Any certificates of 
indebtedness issued after the passage of this act shall be registered 
by the state treasurer in a registry provided for that purpose in 
the same manner as is now provided for the registry of state 
warrants; and such certificates of indebtedness shall be called 
in by him as hereinbefore provided; and said certificates of in 

indebtedness, when paid, shall be cancelled by the auditor of state." 
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The certificates under consideration in this case were 
issued subsequent to the passage of this act, and it ap-
pears that no appropriation has been made whatever for 
the payment of them, and consequently you, as state 
treasurer, have no power whatever to call them or to 
pay them. 

The only person, as I take it, who has any authority 
in the premises, is the state auditor; and he can treat 
them not as certificates of indebtedness, but simply as 
approved vouchers upon which he may issue warrants 
whenever there be funds in the treasury available for the 
payment of them, in the order in which the claims were 
adjusted. 

The argument made by General Hamil, that the cer-
tificates issued to the game and fish wardens for these 
years are invalid, applies with equal force to those held 
by him. As certificates they are all invalid, but as repre-
senting valid claims against the state they may be con-
sidered by the auditor, and if there be any funds available 
for the payment of any of them, he must draw his war-
rants in the order in which the several claims accrued; 
and he can only draw his warrants, as I said before, to 
the extent of the amount of the available funds of those 
years. 

It is true that this paper is not in any sense negotia-
ble paper, but if it be held to be of value as representing 
valid claims against the state, then it is assignable, and 
the assignee would take the same title to the claim that 
the original holder had by virtue of the certificate. 

If General Hamil holds all these certificates, bona 
fide, it can make no possible difference to him which is 
paid first. If any other person holds them, it is the duty 
of the state officers to see that the persons having prior 
claims shall be paid first. 

I am informed that at least one of these certificates 
held by General Hamil was issued in obedience to an or-
der of mandamus from the District Court; and having 
submitted his claim to the arbitrament of the court, and 
secured a judicial determination of his rights in the premises, 

and accepted a certificate of indebtedness in 
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accordance therewith, it will be necessary for him, as far as 
such certificate is concerned, to present his claim to the 
legislature for an adjustment and appropriation. 

I have handed a copy of this letter to the Hon. 
Clifford C. Parks for his guidance in the premises. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 
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VOUCHER FOR SPECIAL SERVICES IN HOUSE 
OF REPRESENTATIVES. 

No payment should be made except in pursuance of law. 
No law for the employment of such an officer. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., February 2, 1895. 
HON. C. C. PARKS, 

State Auditor. 

Dear Sir—I am in receipt of your letter of yesterday 
with a voucher inclosed in favor of Louis B. Swanbeck 
for services rendered as clerk of special committee of the 
house of representatives, together with the resolution of 
the house employing such clerk, and I note your inquiry: 
"Please advise me whether or not I should draw a war 
rant in favor of said voucher." 

The work in which Mr. Swanbeck is engaged is un-
doubtedly one of the most important works which could 
be undertaken in the interests of the state, and that it 
should be paid goes without saying; but the question of 
your power to draw a warrant in favor of said bill, must 
be governed by the law applicable to such cases. 

The constitution of the state, section 27, article V., 
is as follows: 

"The general assembly shall prescribe by law the 
number, duties and compensation of the employees of 
each house; and no payment shall be made from the state 
treasury, or be in any way authorized to any person 
except to an acting officer elected or appointed in pursuance 
of law." 

The Supreme Court of Colorado have held that this 
section is mandatory. 

People vs. Spruance, 8th Colo., page 311. 
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Pursuant to the provisions of this section, the gen-
eral assembly in 1891 passed a law providing for the offi-
cers, clerks and employees of each house. This statute 
provides for the officers and clerks of the house, and for 
eleven committee clerks, and fixes the salary of the com-
mittee clerks as follows: Clerks of the revision committee, 
$5.00 per day; all other clerks the sum of $4.00 per day. 

"An act to provide for the payment of a part of the 
salaries of the tenth general assembly of the state of Col-
orado, approved January 17, 1895," contains the following 

appropriations: 
"For the per diem and mileage of members, per diem 

of officers, and clerks and other employees, $75,000.00. 
"For the expenses incurred by committee, and con-

tingent expenses ordered by either house, the sum of 
$12,000.00." 

This is the only statute under which a claim of this 
kind could possibly be allowed; but the claim is not made 
as a committee clerk at the sum of four or five dollars 
per day, but as a special clerk at the rate of six dollars 
per day, and there is no officer or employee of the house, 
of this character, named in the statute. The question 
then arises, can the claim be allowed under the last clause 
above cited, "for the expenses incurred by the commit-
tee and the contingent expenses ordered by either 
house?" The legal definition of a contingency is, "some-
thing depending upon an uncertainty." A contingent ex-
pense, therefore, is something resting in uncertainty, and 
which it is absolutely necessary to contract; but if the 
terms employed in the statute cited could be held to au-
thorize the employment by a committee, in one instance 
of an additional clerk, then the constitutional provision 
before cited becomes a nullity, for the reason that under 
a blanket appropriation like that under consideration, 
either house of the legislature would be authorized to 
employ an army of additional clerks, attorneys, 

stenographers and janitors, without previous authority of law, 
and any one committee, if it saw fit so to do, could 
exhaust the entire appropriation in one month. 
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The auditor would be required to draw warrants 
upon the principle, "First come first served," and the 
vouchers of those not served would be floating around as 
evidence of indebtedness against the state. 

This kind of legislation has been a prolific source 
from which the financial difficulties of the state have pro-
ceeded in the past, and the auditor's office is the place 
wherein to check such legislation in the future. 

I can find no law prescribed by the general assembly 
for the employment of such an officer as described in the 
voucher under consideration. 

I can find no law which puts the person holding the 
voucher in the position of an acting officer or employee 
of the legislature, or either branch thereof, elected or 
appointed in pursuance of law. 

If I am right in this proposition, meritorious as the 
claim may be, "no payment shall be made from the state 
treasury, or be in any way authorized," to any such per 
son. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 

VOUCHEE OF MRS. DORA P. BUELL. 

Duty of auditor to audit and settle all claims. 
Auditor may compel witnesses to attend before him and tes-

tify. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., February 13, 1895. 
HON. C. C. PARKS, 

State Auditor. 

Dear Sir—I am in receipt of your letter of the 11th, 
inclosing a certified voucher in favor of Mrs. Dora P. 
Buell, and also a letter from ex-Secretary of State Nelson 
O. McClees, stating that Mrs. Buell was employed in his 
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office during the latter part of his term, ending January 
8, 1895, and was at her post of duty in the office almost 
every day during the term, and performed such duties 
as were demanded of her. 

In your letter you state that you have been notified 
by the present secretary of state that the services were 
not rendered as claimed, and in consequence doubts have 
been cast upon the validity of the claim. 

You ask, "if the evidence submitted by the claim-
ant, Mrs. Buell, consisting of her duly attested voucher, 
approved by the secretary of state, under whom the ser-
vices were rendered, is sufficient to authorize you to draw 
a warrant therefor, notwithstanding the notice given that 
the services were not rendered, or should you refuse pay-
ment and leave the claimant to employ other means to 
substantiate har claim?" 

Section 1821, Mills' Annotated Statutes, makes it 
your duty to audit and settle all claims against the state, 
payable out of the state treasury, except only such claims 
as may be expressly required by law to be audited and 
settled by other officers and persons. 

Section 1824 is as follows: "The auditor, whenever 
he may think it necessary to the proper settlement of an 
account, may examine the parties, witnesses and others, 
on oath or affirmation, touching the matters material to 
be known in the settlement of such account, and for that 
purpose may issue subpoenas, and compel witnesses to 
attend before him and give evidence in the same manner 
and by the same means as allowed by courts of record." 

Section 1828 is as follows: "If any person interested 
shall be dissatisfied with the decision of the auditor or 
any claim, account or credit, the auditor shall, by the re-
quest of such person, certify his decision with his reasons 
therefor, specifying the items rejected, if less than the 
whole, under the seal of his office, and refer the same to 
the general assembly." 

These statutes invest you with a certain amount of 
discretion in the allowance of claims against the state, 
and require you to satisfy yourself as to their validity 
before you issue a warrant. 
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The question then resolves itself into this: "Is the 
evidence now before you sufficient to satisfy your mind 
that the services were rendered, and that the claimant 
is entitled to compensation therefor?" 

If you are so satisfied, it is your duty to allow the 
claim and draw a warrant; if you are not so satisfied, then 
it is your duty to examine the parties and such other wit-
nesses as you may desire to examine, "touching all mat 
ters material to be known in the settlement of such ac-
count," and you may issue subpoenas and call witnesses 
before you, if you see fit in your discretion so to do. 

If after a full investigation you are not satisfied that 
the claim is a valid one, it is your duty to disallow it, and 
if the parties interested request it, to make a certificate 
setting forth what your findings are in the premises, and 
your reasons therefor, and refer the whole matter to the 
general assembly for their final determination. 

The whole matter of the allowance of the claim being 
one resting entirely in your discretion, it is my judgment 
that your action in the premises cannot be interfered 
with, and that the only recourse that the claimant has is 
an appeal to the legislature. 

The statutes under consideration were in force under 
the territorial government, and were considered and 
passed upon by the territorial courts long before the 
constitution of the state was adopted. They were made a 
part of the law of the state of Colorado by the schedule 
of the constitution and the construction that was placed 
upon them by the territorial court thereby becomes a 
part of the law of the land. 

In People vs. The Auditor, etc., 2d Colorado, 97, the 
court, after reviewing these statutes, uses the following 
language: 

"From these various provisions it will be seen that 
the powers and duties of the auditor are something more 
than mere ministerial ones. In Brasher vs. Mason, 6 
How., 102, it is said that the duties devolved on one at the 
head of one of the executive departments of the state, 
whether such duties are imposed by act of congress or by 
resolution, are not mere ministerial duties, and the court 
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could not act directly upon the office, and guide or control 
his judgment or discretion in matters committed to his 
care in the ordinary discharge of his official duties. 

"If a party were to present a claim against the ter-
ritory, and the auditor should refuse to examine it, the 
court would issue a writ commanding him to do so. But 
this case is not of that character. We are asked to com-
pel the auditor, not to audit the claim, but to allow and 
pay it, and this, too, when he believes the same is exces-
sive and fraudulent. 

"It further appears, from the return of the auditor, 
that he has been ready at all times to audit the claim 
and allow so much of the same as appeared just and 
proper. What more can be required of him? 

"Can it, under any circumstances, be said that the 
court can compel him to do more? If a court would 

enlist in such a service, we might anticipate an organized 
raid on the treasury, and the court, instead of the auditor, 
would become the supervisor of accounts against the 
territory." 

This decision, so far as I have been informed, has 
never been reversed or reviewed by either the courts of 
the territory or state. 

There have been a number of actions brought wherein 
a mandamus has been prayed against the auditor, but in 
none of them has this question been involved, and it 
seems to be the generally adopted doctrine that the writ 
of mandamus will not issue to control official discretion. 

Union Colony vs. Elliott, 5th Colo., 371. 
In my mind it is absolutely clear that the courts 

should not and will not review or reverse your action in 
the premises unless it appear there has been absolute 
abuse of discretion. 

I have reviewed this subject more exhaustively than 
may have been necessary for a simple answer to your 
question, but I have done so in response to your ex-
pressed desire that I give you my opinion concerning your 
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personal responsibility in a matter of this kind, and the 
extent to which your actions may be controlled by the 
judicial authorities of the state. 

Respectfully yours, 
B. L. CARR, 

Attorney General. 

USURPATION OF OFFICE. 

controversy. Not the province of auditor or treasurer to determine the 
The duty of the state treasurer to pay the "de facto officer." 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., February 16, 1895. 
HON. C. C. PARKS, 

State Auditor. 
HON. HARRY E. MULNIX, 

State Treasurer. 

Dear Sir—I have considered the matter submitted to 
me by you. with reference to a notice served upon each 
of you by Thomas C. Winburn and Franklin McClelland, 
claiming to be the lawful commissioners of the peniten-
tiary, and also with reference to a notice served upon 
you by J. A. Bently, claiming to be one of the lawful 
judges of the second judicial district. 

In each case the parties giving the notice charge 
that other parties have usurped the office claimed, and are 
in actual possession and discharging the duties thereof, 
and you are notified that the parties giving the notice will 
claim the salaries thereof. 

As the same question is presented in both notices, I 
will consider it in connection with the office of the 
district judge. 
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Admitting the facts stated in the notice, it appears 
there is a bona fide controversy existing as to who is 

entitled to hold the office of district judge; that Owen 
LeFevre is in possession and is exercising the duties 
thereof; that J. A. Bently claims the right to occupy the 
position and enjoy the emoluments thereof, and that pro-
ceedings are now pending in the Supreme Court to de-
termine said controversy. Such being the situation, 
Judge LeFevre is a de facto officer, and the question as to 
which is the de jure officer is for the courts to answer, and 
is not in any way involved in the interrogatory pre-
sented by you. 

It is not your province to directly or indirectly de-
termine this controversy. It cannot be determined in 
any collateral proceeding or by any administrative offi-
cer, but only by the courts in a direct proceeding brought 
for that purpose by the parties interested. So far as 
third parties and the public are concerned, the acts of 
the de facto officer are valid, and the question of who is 
entitled to receive the emoluments involves a private con-
troversy between the claimants, after the right of the 
possession of the office has been determined. 

Concerning your duty in paying the salary, we are 
not without authority in this state. In Henderson vs. 
Glynn, 2d Colorado Court of Appeals, quoting the lan-
guage of the New York court, the court says: 

"It is no longer open to question in this state that 
payment to a dc facto officer, while he is holding the office 
and discharging the duties thereof, is a defense to the 
action brought by the dc jure officer to recover the same 
salary." 

The question presented by you was squarely in-
volved in the case cited; and although the decision does 
not emenate from the highest judicial tribunal in the 
state, being within the jurisdiction of the court, it is en-
titled to the same weight as a precedent as the decision of 
the Supreme Court itself, and being so thoroughly in ac-
cord with well established principles, and so directly in 
line with the great weight of authority, I have no hesita-
tion in advising you to follow it. 
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My advice is, that the auditor draw his warrants in 
favor of the officers actually in charge of the offices, and 
that the treasurer pay such warrants. 

Yours respectfully, 
(Signed.) B. L. CARR, 

Attorney General. 

BILL OF E. B. MEYERS & COMPANY FOR FIFTY-
THREE SETS OF MILLS' STATUTES. 

Supplies should be advertised for fifty days prior to pur-
chase. 

It seems to have been considered by legislature that there 
are certain things that cannot be purchased in this way. 

Necessary for the members of the legislature to be supplied 
with statutes. 

Duty of auditor to draw warrant for the payment of the bill. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., March 11, 1S95. 

Dear Sir—I am in receipt of your favor of the 9th 
instant, inclosing bill of E. B. Meyers Publishing 
Company for fifty-three sets of Mills' Annotated Statutes, ap-
proved by Nelson O. McClees, secretary of state, and 
charged to the legislative expense fund. I note your in-
terrogatory, "Do sections 1 and 2, pages 61 and 62, of the 
Session Laws of 1879, give authority for the payment of 
this bill, or are there any statutes which make provision 
for the payment of claims of this character?" 

The act of 1879 seems to contemplate that all nec-
essary articles for the use of the state, or of the several 
departments thereof, shall be advertised for fifty days 
prior to the regular session of the general assembly, and 
that the same shall be purchased upon bids which are 
subject to the approval of the governor, secretary of state 
and state treasurer. 
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It seems to have been considered by the legislature, 
however, that there are certain things which could not 
be purchased in this way, and that the legislature might 
require some things other than those that had been ad-
vertised for, and so in section 6 it is provided that it shall 
be the duty of the secretary of state to procure suitable 
apartments for the Supreme Court and the legislative and 
judicial departments of the state, and have the same sup-
plied with such furniture are and other articles as may be 
required. 

The word articles, taken in this connection, is a very 
comprehensive term, and may be held to include any par-
ticular thing which the legislature may require. Of 
course, it may be in the discretion of the secretary of 
state to determine whether or not any particular thing 
is such an article as is required, but after he has so de-
termined. and has purchased the article, and issued his 
voucher therefor, I think it is your duty to draw a war-
rant, provided there be funds for paying the same, and 
I do not think you would have any right to refuse to 
draw such warrant unless there was a manifest abuse of 
discretion upon the part of the secretary of state. 

So far as the present bill is concerned, it would seem 
to me to be just as necessary for the members of the 
legislature to be provided with copies of the statutes, as it 
would be for a carpenter to be provided with his saw, or 
a farmer with his plow. They certainly cannot make 
laws intelligently unless they know what the laws are 
at the present time, and where it may be contended that 
the compiled statutes of 1883, together with the session 
laws published since that time, would answer the pur-
pose and be less expense; yet they would certainly not 
supply the place of Mills' Annotated Statutes. I am 
also informed that the compiled statutes of 1883 are out 
of print, and that it is practically impossible for the sec-
retary to supply them, consequently Mills' Annotated 
Statutes are about the only thing that could be fur-
nished. 
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In my judgment it is your duty to draw your war-
rant in payment of the bill. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. HON C. C. PARKS, 
Auditor of State. 

BILL OF THE SMITH BROOKS PRINTING COM-
PANY FOR REPORT OF SECRETARY OF THE 
STATE BOARD OF HEALTH 

Report not included in the statute of 1891. 
Statute provides that said board shall have general supervision 

of health and life of citizens, etc. 

Purpose of the legislature to make the board a medium of 
communicating vital statistics to the public 

just. T h e r e is no limit to the number of pages, and the claim is 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., April 10, 1895. 
HON. C. C. PARKS, 

State Auditor. 

Dear Sir—I have examined the matter submitted to 
me by you concerning the allowance of the bill of the 
Smith Brooks Company, for the printing of the report of 
the secretary of the state board of health. 

On January 26, in answer to an inquiry from the hon-
orable secretary of state, I gave my opinion concerning 
the reports of certain state officers and boards, mentioned 
in said inquiry, but the report of the secretary of the state 
board of health was not included therein. In that opinion 
ion I referred only to such reports as are mentioned in the 
statute of 1891 (Laws of 1891, page 263 and 264). which 
has reference to the reports required by law, to be made 
to the "legislature and the governor." 
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It is my opinion that the report of the secretary of 
the board of health is not included in that statute, and 
that a different rule prevails with reference to that re-
port from that of all, or nearly all, reports required by 
law to be made. 

The statute concerning the board of health provides 
that the said board "shall have general supervision of 
the interests of health and life of the citizens of this state. 
They shall especially study the vital statistics of the state 
and endeavor to make intelligent and profitable use of 
the collected records of death and sickness among the 
people. They shall carefully study the influence of the 
climate upon diseases and health in different localities in 
the state, for the benefit of the citizens thereof, as well 
as for the large number of invalids who seek relief in Col-
orado." 

These are only a part of the duties required by the 
statute for the board to perform, and they show that it 
was the purpose of the legislature to make this board a 
medium of communicating vital statistics and general 
intelligence concerning the laws of hygiene, and the 
causes and preventions of diseases to the people of this 
state. 

See section 3539, Mills' Annotated Statutes. 
Section 3541 of Mills' Statutes provides for the ap-

pointment of a secretary of the board of health, and de-
fines the duties of the same. 

Among other things it provides: "He shall collect 
information, with the assistance of each member of the 
board, concerning vital statistics, knowledge respecting 
diseases, and all useful information under the subject of 
hygiene; and through an annual report, and otherwise, 
as the board may direct, shall disseminate such informa-
tion among the people." 

There is nothing in the act which provides for 
a report to either the legislature or the gov-
ernor, and in my judgment, the report, or rather the col-
lection of vital statistics which is mentioned, is not in-
cluded, and does not come within the provisions of the 
act of 1891, concerning official reports. 
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Such being the case, there is no limit to the number 
of pages, or number of volumes, that may be published, 
and the board having in its discretion prepared a report, 
and the same having been printed, it is my opinion that 
the claim is a just claim against the state and should be 
paid. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 

BILL FOR PRINTING OF FIFTEEN THOUSAND 
TEACHERS' REGISTERS. 

If the auditor is satisfied that the material furnished is in 
excess of the amount required, you have an undoubted right to 
allow the claim pro rata. 

State of Colorado, 
Attorney General's Office, 
Denver, Colo., May 7, 1895. 

HON. C. C. PARKS, 
Auditor of State. 

Sir—I am in receipt of your favor concerning the bill 
for printing of 15,000 teachers' registers, and inclosing 
a letter from Hon. A. J. Peavey, in which she states that 
a liberal estimate of the number required during her 
term of office will be 6,000, and I note your inquiry. 
"Whether, under the circumstances set forth, I can issue 
warrant for some portion of the registers less than the 
whole number, if in my judgment less than 15,000 will 
be required for the fiscal years 1895 and 1896, or is it my 
duty to pay for the whole number?" 

On February 12, 1895, I wrote you a letter giving 
you my views as to your powers and duties as auditor, 
in which I advised you that "the whole matter of the 
allowance of claims being one resting in your judgment, 
your action in the premises could not be interfered with. 
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and that the only recourse of a claimant, in case of your 
disallowance of a claim, is an appeal to the legislature." 

I also advised you "that the statutes invest you with 
a certain amount of discretion in the allowance of claims 
against the state, and require you to satisfy yourself with 
regard to their validity before allowing the same." 

The same doctrine is involved in this inquiry that 
was involved in that, and the same rules apply. 

If you are satisfied that after thorough examination, 
the material furnished is largely in excess of the amount 
required, you have an undoubted right to allow the claim 
pro rata for the amount which in your judgment is nec-
essary, and it is your duty to make full investigation and 
decide in the matter as your judgment dictates. 

I respectfully refer you to my former letter, which 
I think will give you all the information you require in 
the premises. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 

GREAT WESTERN MUTUAL AID ASSOCIATION. 

This company bound to conform to the insurance laws of the 
state. 

If they do business in conflict with the laws, apply to dis-
trict attorney to institute proceedings against the company. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., May 3, 1895. 

HON. N. S. WALPOLE, 
Deputy Superintendent of Insurance. 

Dear Sir—I am in receipt of your favor of yesterday, 
inclosing a copy of the certificate of incorporation of 
The Great Western Mutual Aid Association; also a copy 
of the circular issued by said company. 
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I note the certificate of incorporation was filed in the 
office of the secretary of state, August 3, 1S80, and your 
inquiry regarding the propriety of this company doing 
business without license from your department or with-
out complying with any of the insurance laws of this 
state. 

The certificate shows upon its face that the company 
was organized "under and by virtue of the statute of the 
state of Colorado, passed March 14, 1877." 

The purposes for which the corporation was formed 
are recited as follows: 

"For the mutual protection and the relief of its members, 
for the payment of stipulated sums of money to the heirs of de-
ceased members, or to the member if living at the expiration of 
a given term of years, upon proof of maturity of policy." 

It has a capital stock of ten thousand dollars ($10,-
000.00), and provides that "the association shall be per-
petual, as prescribed by the general laws of the state of 
Colorado for corporations insuring lives of individuals." 

There would appear to be no doubt, from an examin-
ation of the certificate alone, that it is an insurance com-
pany. The circular contains upon its first page the fol-
lowing: "No medical examination, no dues. A new sys-
tem of insurance and investment. Life insurance, endow-
ment insurance, sick benefit loans, accident benefit loans, 
loans upon certificates." 

On page 4 of the circular I find the following state-
ment: "Your membership gives you life insurance pro-
tection without medical examination, for a period of 
thirty days from the date of your certificate, and should 
you die after that period your beneficiary would receive 
eighty per cent., etc." 

In several other places in the circular I find that the 
company is engaged in the life insurance business. 

The statute in this state, enacted in 1883, makes it 
unlawful for any company to transact insurance business 
without first procuring from the superintendent of in-
surance a certificate stating that the requirements of the 
laws of this state have been complied with. They also 
make it a misdemeanor for any person to act as agent 
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for any insurance company without complying with the 
provisions of the insurance laws, under penalty of $500 
fine, or imprisonment for six months, or both. 

The statute of 1883, under which your department 
was organized, also provides as follows: "Every insur-
ance company existing under the laws of this state shall 
be subject to the provisions of this act, but shall be al-
lowed ninety days from the approval thereof to comply 
with the requirements herein set forth." 

This statute is mandatory and constitutional. Under 
its provisions corporations existing prior to the passage 
of the act are under the jurisdiction of the insurance de-
partment to the same extent as companies organized 
thereafter and liable to the same penalties on account of 
failure to comply with such laws. 

The constitution of this state, in section 3 of article 
XV., provides that "the general assembly shall have 
power to alter, revoke or annul any charter of corpora-
tions now existing and revocable at the adoption of the 
constitution, or that may hereafter be created, whenever 
in their opinion it may be injurious to the citizens of the 
state." The first general assembly which convened after 
the adoption of the constitution, enacted a law concerning 
corporations which was approved March 14, 1877. Sec-
tion 131 of this act provides: 

"The general assembly may at any time alter, amend or re-
peal this act, and shall at all times have power to prescribe such 
regulations and provisions as it may deem advisable, which 
regulations and provisions shall be binding on any and all corpora-
tions formed under the provisions of this act." 

This act, and any regulations that have been pre-
scribed concerning corporations since its passage, are the 
charter of all corporations in this state. 

All corporations are bound by the provisions of this 
act, and any provision concerning corporations which the 
legislature may have made subsequent to the incorpora-
tion of any such companies. 

The insurance law of 1885 was a regulation concern-
ing insurance companies, and under the provision above 
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quoted this company is bound to conform to such regu-
lations in precisely the same manner that a corporation 
organized since its passage would be bound. 

My advice to you is to cite this company before you 
in accordance with the rules laid down in the insurance 
laws, if that has not already been done, and if they per-
sist in continuing business in violation of the statutes of 
this state, then you present the matter to the district at-
torney with the request that he institute criminal pro-
ceedings against the persons managing the affairs of this 
company, and if you deem it advisable, quo warranto pro-
ceedings to test the right of the company to exercise cor-
porate franchise. 

Very truly yours, 
B. L. CARR, 

Attorney General. 

AUDITING BILL FOR PRINTING OF REPORT OF 
STATE MUTE AND BLIND INSTITUTE. 

Statute requires the report to be made. 
Provides that the report shall not exceed twenty pages. 
Auditor authorized to pay bill for 250 copies of twenty pages 

each. 

State of Colorado, 
Attorney General's Office, 
Denver, Colo., May 22, 1895. 

Dear Sir—I am in receipt of your favor of to day, 
requesting information as to your duty in auditing the 
bill for the printing of the report of the board of trustees 
of the Colorado Institute for the Education of the Deaf 
and Blind. 

The statute requires the president of the board of 
trustees, on or before the 10th day of December of each 
year, to make out and forward to the governor of the 
state a full and complete report, to contain a statement of 
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the financial condition of the institution, value of real estate, 
improvements, number of pupils, number of deaths, 

health and discipline of pupils, officers and teachers em-
ployed. etc. 

See Mills' Annotated Statutes, section 3254. 
The act of 1891 provides that all officers required by 

law to make reports to the legislature or to the gov-
ernor shall file them with the governor on or before the 
15th day of November next preceding the session of the 
general assembly, and makes it the duty of the secretary 
of state to have the same printed; but the statute further 
provides "that no report except those of elected state 
officers and the state engineer, shall exceed twenty 
pages." It also provides that there shall be published 
of these reports, 250 copies only. 

That statute was in force at the time the report under 
consideration was made, and must govern your conduct 
with reference to the printing of the same, and under 

its provisions you are authorized to audit the bill for the 
printing of 250 copies of such report, of twenty pages 
each. 

Very truly yours, 
B. L. CARR, 

Attorney General. 
HON. C. C. PARKS, 

Auditor of State. 
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DUTY OF INSURANCE COMMISSIONER RELATIVE 
TO FOREIGN INSURANCE COMPANIES FILING 
CERTIFICATES WITH THE SECRETARY OF 
STATE. 

When all the provisions of the statutes have been complied 
with by foreign insurance companies, etc., it is your duty to grant 
certificate. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., May 24, 1895. 
HON. C. C. PARKS, 

Superintendent of Insurance. 

Dear Sir—I am in receipt of a letter from your 
deputy, Mr. Walpole, of the 15th instant, in which he de-

sires information concerning the duties of the insurance 
department, with reference to requiring foreign insurance 
companies to file certificates with the secretary of state, 
under the provisions of section 260, of the general stat-
utes of Colorado. 

That section provides that "foreign corporations 
shall, before they are authorized or permitted to do any 
business in this state, make and file a certificate * * * 
with the secretary of state, and in the office of the re-
corder of deeds in the county, in which such business is 
carried on, designating the principal place where the 
business of such company shall be carried on in this state 
and an authorized agent or agents in this state residing 
at this principal place, upon whom process may be 
served, etc." 

This statute was enacted in the early days of legis-
lation, and has been brought down to the present time, 
and is still in force as to corporations generally, and the 
question is, whether its provisions shall be held to apply 
to foreign insurance companies since the adoption of the 
insurance laws of this state. 

Such insurance laws were adopted in 1883, amended 
from time to time, and enacted into a code in April, 1889, 
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and are intended to provide for the general regulation of 
insurance companies in this state, under the control of a 
department of the government expressly provided for 
that purpose. 

Section 3 of chapter 2 of the act provides that "all 
insurance companies shall procure from the superintend-
ent of insurance a certificate stating that the require-
ments of the laws of this state have been complied with, 
and authorizing it to do business." The same section 
provides that no foreign insurance company shall transact 
business in this state until it shall have first appointed, 
in writing, the superintendent of insurance of the state 
of Colorado, to be the lawful attorney for such company 
or association, in and for this state, upon whom all law-
ful processes in any action or proceeding against the com-
pany may be served with the same effect as if the com-
pany existed in this state. 

This provision seems to be intended to take the place, 
so far as insurance companies are concerned, of the original 

act concerning foreign corporations. 
The sole purpose of either act would seem to be to 

provide a manner in which service may be had upon foreign 
corporations, whereby they can be a party in the 

courts of this state, and controversies decided according 
to the laws of this state, and judgments rendered which 
will be binding and conclusive against such foreign cor-
porations, in any state or territory where property of such 
corporation may be found. 

The certificates that were required to be filed under 
the original act with the secretary of state and in the 
several counties, were intended as notice to the people of 
this state of the place where service might be had upon 
such corporation. The insurance law is, in itself, notice 
to the people of this state, that any person desiring to 
bring suit against any insurance company, may get 
service upon the company by leaving it with the super-
intendent of insurance; and while the insurance act does 
not in expressed term repeal the original act, it relieves 
insurance companies of the necessity of complying with 
the original act. 
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Consequently, I shall advise you that when all the 
provisions of the statutes concerning insurance companies 
have been complied with, and a foreign insurance company 

has filed the necessary power of attorney, making 
the superintendent of insurance the agent upon whom 
processes can be served in this state, it is your duty to 
give such company a certificate stating that it has com-
plied with all the laws of the state of Colorado to do busi-
ness in this state. 

Very truly yours. 
B. L. CARR, 

Attorney General. 

GREAT WESTERN MUTUAL AID ASSOCIATION. 

Business of the company an insurance business. 
Not advisable for the state to involve itself in controversy. 
To be settled between the company and its policy holders. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., August 2, 1895. 

Dear Sir—On May 2, Hon. N. S. Walpole, deputy 
superintendent of insurance, by letter of that date, re-
ferred to me a matter concerning The Great Western Mu-
tual Aid Association, in which he stated that said 

corporation was doing business, and for several years had 
been so d o i n g business, without license from your depart-
ment, and refused to comply with the laws of the state 
concerning insurance. 

In my letter of the 3d, I gave you my opinion, hold-
ing that the business of the company was an insurance 
business, within the provisions of the insurance laws, 
and that the company was acting in violation of the law. 
in refusing to make reports to your department, and to 
take out a license as required by the statute. I advised 
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you "to cite this company before you, in accordance with 
the rules laid down in the insurance laws, if that has not 
already been done, and if they persist in continuing busi-
ness in violation of the statutes of this state, then you 
should present the matter to the district attorney, with 
the request that he institute criminal proceedings against 
the persons managing the affairs of the company, and, if 
you deem it advisable, quo warranto proceedings to test 
the right of the company to exercise corporate fran-
chises." 

Mr. Walpole subsequently informed me that the man-
agers of the company had agreed to discontinue the busi-
ness of insurance, and that he did not deem it necessary 
to take the action recommended by me. 

On July 1 I received another letter from Mr. Wal-
pole, enclosing a copy of complaint and order of the 
court, in a case in the District Court against The Great 
Western Mutual Aid Association, by which it appeared 
that a receiver had been appointed by Judge Butler, 
with authority to take charge of the business of the com-
pany. The papers have been returned to Mr. Walpole, 
and are not now in my possession, so I cannot state fully 
the powers of the receiver. 

I quote the following from Mr. Walpole's letter of 
that date: 

"Will you please appear before the court and request that 
Mr. Northrop be requested to settle up the business of the two 
companies, and not allowed to collect any more assessments, etc.? 
The companies are without authority from this department, and 
I cannot understand why they are permitted to do business." 

In response to that letter I had a personal interview 
with Mr. Walpole, in which I said to him that I did not 
deem it advisable for the state to involve itself in any 
controversy of a civil character with the companies, or to 
expend the funds of the state in litigation over a matter 
that lay solely between the company and its policy hold-
ers; that I had the assurance of Mr. M. B. Carpenter, 
the attorney for the company, that no new business 
should be transacted, no new risks taken or solicited, and 
no new policies issued. 
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After careful examination of the matter, I am fully 
convinced that the advice I gave you in the first letter, 
under the conditions existing at the time, was right; but 
the situation since that time has changed. 

The companies have ceased to do business, are not 
taking risks or soliciting them, and are not issuing new 
policies. It is true they are attempting to collect assess-
ments through the receiver, but so far as we are informed 
such attempts are futile, and nobody is paying them, and 
the company has no way of enforcing payment, as each 
person who receives a call for such assessment has a good 
defense and cannot be forced to pay. 

The action of your department has accomplished all 
that is necessary to put the public on guard. The affairs 
of the company are in the charge of the District Court, 
and we can presume that the court will not permit any 
unlawful diversion of the funds. An injunction, which 
is the only relief that you could demand, would not stop 
the business any more effectually than is already done, 
and it seems unnecessary to ask the court to enjoin a 
party from doing a thing which is already impossible for 
it to do. 

If any stockholder or policy holder thinks the assets 
of the company will not be fairly distributed under the 
present management, the courts are open to him, and he 
can intervene in his own behalf, and in behalf of the oth-
ers in the same situation. 

The state can ask for no relief of this kind, as it 
has no interest in the assets, and it can punish the man-
agers by criminal prosecution in the criminal courts. 

If quo warranto proceedings are to be brought to oust 
the company of its franchises, such proceedings must be 
inaugurated by the district attorney, and my office has no 
authority to institute such proceedings without the au-
thority of the governor, and I can see no reason why the 
usual practice in such cases should be departed from, 
and from a conversation had with his excellency on the 
subject, I am led to believe he coincides with me in this 
view. 
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If you think there is danger of the companies resum-
ing their unlawful business under some future adminis-
tration, I have no doubt but the district attorney, upon 
your information and at your request, will institute quo 
warranto proceedings. I can see no reason why your de-
partment should do more than this under any circum-
stances, and I can see a very good reason for refraining 
from involving the state in litigation, which may be ex-
pensive, and quite likely to be ineffectual. 

Respectfully yours, 
B. L. CARR, 

Attorney General. 
HON. C. C. PARKS, 

Superintendent of Insurance, 
Denver, Colorado. 

PAYMENT OF THE APPROPRIATION FOR THE 
HOME FOR DEPENDENT CHILDREN. 

Opinion of Attorney General Jones, 13th Colo., 316. 
Appropriations are operative in the order of their taking 

effect. 
Appropriations for legislative, executive and judicial depart-

ments take precedence over all others. Auditor should refuse to draw warrants in excess of the 

appropriation. 
Appropriations made after prior appropriations have ex-

hausted the revenue are void. Duty of auditor to draw warrants upon the appropriations 
in the order of their precedence as determined by date of ap-

proval. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., August 17, 1895. 

HON. CLIFFORD C. PARKS, 
State Auditor. 

Dear Sir—I am in receipt of your favor of August 
16, in which you ask me to inform you as to your duty 
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concerning the payment of an appropriation for the home 
for dependent children. You say that this is a new insti-
tution just established by the legislature by a bill cre-
ating it, which was signed and became a law prior to the 
bills making appropriation to the industrial school, 
soldiers' and sailors' home, penitentiary and other institu-
tions. You also state you doubt whether the revenue 
will be sufficient to allow all appropriations to be met, 
and whether or not it is within your discretion to pay the 
bills of the established institutions and cut the newly es-
tablished one, notwithstanding its appropriation is of 
prior date. 

I quote the following from your letter: 
" I t is hardly necessary to call your attention to the fact that 

to cripple the industrial school and soldiers' and sailors' home 
would be a public calamity, and is a step which I shall not take 
unless the revenues are insufficient, and the laws are plain." 

The question of the propriety of payment of legis-
lative appropriations, when all the appropriations exceed 
the probable revenue, is not a new one in this office, but 
the reports of my predecessors show that it has been a 
vexed question for several years past. 

The matter was considered in an exhaustive opinion 
rendered by the Hon. Sam. Jones, assisted by the Hon. H. 
Riddell, which opinion was filed in the Supreme Court, 
"In re Appropriations by the General Assembly," and 
reported in the 13th Colorado, at page 316. (See Report 
of Attorney General Jones, page 44.) 

In the opinion of Attorney General Jones I find this 
language: 

"Laws appropriating money and authorizing expenditures, 
set aside and dedicate to the purpose of the appropriation or ex-
penditure, public funds, and are operative in the order of their 
taking effect, except as modified in the fifth answer hereto. The 
effect of an emergency clause is to make an act take effect sooner 
than it otherwise would." 

The fifth answer, which is held to modify the above, 
is as follows: 

"The auditor will pay all fixed salaries out of the funds, if 
sufficient funds are received; all other appropriations are to be 
paid in the order of the taking effect of the act making the appro-

128 
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priation. Appropriations beyond this limit are to be treated as 
null and void. W e may add that a certificate of indebtedness is 
a debt." 

Law vs. People, 87th Ill., 385. 
In the report of Attorney General Maupin, page 32, 

I find an opinion rendered to the Hon. Jas. M. Carlisle, 
state treasurer, from which I quote the following: 

" A s to the order of precedence in payment, to which the list 
of appropriations made by the sixth general assembly are en-
titled." It appearing that, "after paying the appropriations for the 
judicial, legislative and executive departments of the state gov-
ernment, there will not be enough of the revenue left to pay all 
the other appropriations made by said general assembly from the 
general revenue." In that opinion I find the following language: 
"An appropriation in the sense in which we are considering it, is 
an act of the general assembly by which a specified sum is set 
apart in the treasury for a specified purpose, therefore no part of 
said sum can be lawfully appropriated to the payment of any 
claim or demand other than such as is named in the act by which 
said appropriation is made." 

On page 34 of the same report I find the following: 
"In considering the first question, it is well to observe that 

each of said acts appropriates only 'out of any money in the state 
treasury not otherwise appropriaated,' so that the relative pri-
ority of any appropriation is, therefore, fixed by the time when 
the act by which it is made takes effect. Of course this state-
ment does not apply to appropriations which have priority by the 
constitution, or by statute in express terms. The effect of an 
emergency clause is to make the act effective from the day of its 
approval by the executive. Acts which do not contain an emer-
gency clause by the general rule, take effect ninety days after the 
approval of the governor. All acts approved on the same day, 
in the absence of proof of the exact time of approval, are ap-
proved contemporaneously and take effect simultaneously, unless, 
in this particular, the provisions of said acts differ." (53 Vt., 549; 

4 Met. (Ky.), 53; 28th Ark., 99.) 
In Attorney General Engley's report, at page 153, I 

find an opinion rendered to the Hon. F. M. Goodykoontz, 
state auditor, upon the same subject, from which I quote 
as follows: 

"An appropriation bill is a legislative direction as to the 
manner in which the public moneys shall be expended or appor-
tioned. Whenever there are funds in the state treasury from 
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which the appropriations are directed to be taken, it is the duty 
of the treasurer to open an account, as designated by the several 
bills, and place the specific amount appropriated to the credit of 
the several funds indicated. When several bills provide for ap-
propriations from the same fund, the amount should be appor-
tioned in the order of their precedence, and where two or more 
bills become laws at the same time, appropriating money from 
the same fund, they should each be credited with their pro rata 
share of the whole amount available." 

In the case, "In re Appropriation of the General As-
sembly," in the 13th Colorado before referred to, the 
courts declined to pass upon this question because it in-
volved conflicting claims between different claimants, and 
should be left for adjudication in the ordinary course of 
judicial proceedings. It held to the doctrine that appro-
priations for the expenses of the legislative, executive 
and judicial departments of the state government have 
priority over those for any other purpose, and the fol-
lowing language may be of interest in connection with 
this particular subject: 

"If legislative acts making appropriations in excess of the 
constitutional limit, have unfortunately received the governor's 
signature instead of his veto, he should nevertheless withhold 
his approval from any and all vouchers relating to such uncon-
stitutional appropriations. So, also, the auditor should refuse to 
draw his wan-ant therefor, and the treasurer should refuse to 
make payment thereof." 

The Supreme Court have constantly held to the rule 
adopted in this case, and declined to pass upon the ques-
tion of the priority of appropriations until the matter 
shall come before them in some regular case between con-
flicting claimants; but the language of the court in the 
case of People vs. The State Board of Equalization, re-
ported in the 37th Pacific Reporter, where this question 
is involved, seems to sustain the doctrine laid down by 
my predecessors on this subject. The case involved the 
question of the right of the state board of equalization 
to cut special levys made by the legislature where the 
same would reduce the levy for general purposes below 
the amount required to pay the fixed charges of the state 
government. I quote from that opinion as follows: 
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"The priority of the general levy for state purposes and the 
special levy for the state capitol building, being thus ascertained 
under the principles announced, the standing of their special levys 
must be fixed as of the date of the taking effect of the several 
acts, and these levys which the legislature has attempted to au-
thorize after the constitutional limit of four mills was reached, 
fall under the constitutional inhibition and must be treated as 
void." 

This language, in my judgment, would give confirma-
tion to the doctrine that an appropriation made after 
prior appropriations have exhausted the revenues for any 
given year would be void. 

I fully concur with my predecessors in this matter. 
I consider an appropriation bill to be a setting apart of 
so much of the revenues of the state, as are mentioned in 
the bill, to a specific purpose, and that so far as your 
office and that of the state treasurer are concerned, the 
revenues must be considered in the same condition as 
though actually expended to the extent of the appropria-
tions, and whenever the aggregate appropriations have 
equaled the total revenue, all subsequent appropriations 
must be held ineffectual. 

It is, therefore, your duty to draw warrants upon the 
appropriations in the order of their precedence as deter-
mined by the date of approval, and in my judgment you 
have no discretion as to the relative importance of such 
appropriations. The argument contained in the quota-
tion which I have made from your letter is sound, and if 
presented to the legislature would be entitled to the full-
est consideration; but executive officers have no right 
to defeat the will of the legislature when it is clearly and 
unequivocally ascertained, and therefore I am compelled 
to advise you that it is your duty to draw warrants in 
favor of the home for dependent children, if there be 
funds in the treasury sufficient to pay them, after pay-
ing all prior appropriations, including the fixed charges 
of the state government, even if you are compelled to 
scale down the appropriations of the other institutions 
named. Yours respectfully, 

B. L. CARR, 
Attorney General. 
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"UNITED BICYCLE PROTECTIVE ASSOCIATION." 

The same an insurance company, and amenable to the in-
surance laws. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., November 8, 1895. 
HON. N. S. WALPOLE, 

Deputy Superintendent of Insurance, 
Denver, Colorado. 

Dear Sir—I have examined the matter involved in 
your inquiry, concerning the status of "The United Bicycle 

Protective Association;" also the documents pre-
sented by you, being the certificate of incorporation of 
said association, the form of contract entered into be-
tween the said company and its policy holders, and the 
certificate of trade mark. I have also examined the stat-
utes in relation to such company and their duties under 
the law. 

Section 1 of chapter 3 of the insurance laws of the 
state of Colorado provides that it shall be lawful for any 
insurance company organized under the laws of this state, 
to make the following kinds of insurance: "Seventh— 
Against loss by burglary or theft or both." 

The certificate of incorporation of this company de-
clares its purpose to be that "of protecting, under such 
rules and regulations as may be agreed upon, its mem-
bers from loss of bicycles by theft." 

The certificate filed by the company for the purpose 
of protecting its trade-mark, declares its purpose to be, 
"to deal in bicycles and to protect the same from loss by 
theft." 

The contract entered into between the company and 
its policy holders provides that in case of the loss of a 
bicycle by theft said company will "loan to the party of 
the second part, for his use during the investigation of 
said theft, and until the stolen bicycle is recovered, an-
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other bicycle of a similar make to the one stolen." It 
also provides that, "if the party of the first part does not 
recover and return to the party of the second part, said 
stolen bicycle within sixty days from the date of the lar-
ceny thereof, party of the second part may elect to retain 
bicycle loaned to him by party of the first part as herein-
before provided, as his property, etc." 

This matter was called to my attention some time 
ago by one of the officers of the company, and upon a cur-
sory examination I said to him that in my judgment it 
was not an insurance company within the meaning of the 
statute, but my attention at that time had not been called 
to that particular section of the statute quoted above. I 
said to him at the same time that I should not consider 
myself bound by the off-band opinion which I gave him, 
and upon further examination I am clearly of the opinion 
that the business transacted by the company amounts to 
an insurance business, and that said company should 
comply with the insurance laws of this state. 

It is true there is no agreement to pay any indemnity 
in money, in case of loss, but there is an agreement for a 
valuable consideration to make good the loss, and the 
effect is the same upon the party insured as though his 
wheel were insured at a certain price, and an agreement 
to pay that price in case of the theft of the wheel. 

I would advise you to notify the company that it 
must take out its license and comply with all the laws 
concerning insurance before doing further business. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 
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CLAIMS OF STATE FISH COMMISSIONER FOR 
JANUARY, FEBRUARY AND MARCH, 1895. 

Expenses of any one year must be met by the revenues of 
that year. 

Unlawful for auditor to draw warrants upon revenues of 
1896 to pay expenses of 1895. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., December 30, 1895. 

HON. HARRY E. MULNIX, 
State Treasurer, 

Denver, Colorado. 

Dear Sir—I am in receipt of your letter of the 27th 
instant, in which you state that the honorable auditor of 
state has presented to you for registration and indorse-
ment, certain warrants, drawn in favor of T. A. Callicott, 
C. H. White and J. S. Scott, for services rendered in the 
fish and game department, during the months of January, 
February and March, 1895, which warrants are drawn 
against the revenues of the year 1896, and I note your 
inquiry "as to whether or not this department can legally 
register the said warrants and stamp them for interest." 

Section 2, of article X., of the constitution is as fol-
lows: 

"The general assembly shall provide by law for an annual 
tax, sufficient, with other resources, to defray the estimated ex-
penses of the state government for each fiscal year." 

Section 11, of the same article, as amended, provides 
as follows: 

"The rate of taxation for state purposes shall never exceed 
four mills on the dollar of valuation." 

By section 16 of the same article the expenditures of 
the state during any fiscal year cannot exceed the total 
revenue. 
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The Supreme Court, in construing this section, has 
used the following language: 

"Taking the provisions of the two sections together the in-
tention would seem to be that the annual state tax should meet 
the annual state expenses." 

People vs. May, 9th Colo., 92. 
This expression must undoubtedly be modified so as 

to include the other resources of the state, and if the mat-
ter had been specifically called to the attention of the 
court the word "revenues" would doubtless have been 
used in the place of the word tax. 

See, also, In re Loan of School Fund, 19th Colorado, 
page 200, where this opinion is expressly affirmed. 

In this latter case the court, speaking of the warrants 
of the years 1887, 1888 and 1889, say: 

"If the payment of the warrants for these years, was not 
provided for by valid appropriations, as the constitution requires, 
they would not be a good investment for the school fund." Also, 
"That a valid appropriation cannot be made unless the revenue 
within constitutional limits, be provided for its payment." 

In re Appropriations, 13th Colorado, page 325, the 
Supreme Court uses the following language: 

" It will be observed that appropriations and expenditures 
for ordinary purposes, are legitimate so long as they do not ex-
ceed the total tax already provided by law and applicable for 
their payment, or which may, within constitutional limits be so 
provided for, for payment within the proper fiscal year." 

One of my predecessors, Attorney General Jones, in 
an opinion of January 31, 1890, to the Hon. Louis Schwanbeck, 

state auditor, alluding to this opinion, uses the fol-
lowing language: 

"Inasmuch as this same opinion, together with the author-
ities cited, show that the expenses of the state for any year, 
must be met by the revenues of that year, and That there is no 
obligation upon future legislatures to provide for the payment of 
claims in excess of the revenues of any past year, it necessarily 
follows that the salaries of all officers, present valid claims 
against the revenues of that year only wherein their services 
were rendered, and by virtue of the provision of the constitution, 
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last above cited, there is a guarantee that the revenues shall be 
devoted first to the payment of such salaries and expenses." 

See Attorney General's Report, 1889-1890, 
page 63. 

It has been contended that the appropriations made 
by the legislature are for a biennial period, and that such 
appropriations may be paid out of the revenues of other 
of the years constituting such biennial period, and that 
consequently the salaries alluded to for the year 1895 may 
be paid out of the revenues of the year 1896. 

Conceding that this may be done, provided the reve-
nues of 1896 shall be sufficient to pay all the expenses of 
that fiscal year in addition to the warrants mentioned in 
your communication, and such others as may be drawn of 
the same character, I cannot see how the auditor can with 
safety to himself draw warrants upon the revenues of 
the year 1896, at the present time, or how you can with 
safety to yourself, countersign and register such war-
rants. 

In the case of Goodykoontz vs. People et al., reported 
in the 20th Colorado, page 374, the court reversed the 
judgment of the District Court, granting a peremptory 
writ of mandamus against the auditor, requiring him to 
issue a warrant in favor of the Soldiers' and Sailors' 
Home, upon the ground that the board of equalization, 
not having fixed the rate of taxation for the year 1894, 
the auditor could not presume that the tax levy for that 
year, together with the revenues from other sources, 
would be any more than sufficient to pay the expenses for 
that year. The court uses the following language: 

" It has been held that for some purposes the public revenue 
may be anticipated and drawn upon when the taxes have been 
actually levied according to law, but we know of no court which 

has gone so far as to hold that the levy itself, may thus be an-
ticipated and drawn upon. The situation now is identically the 
same as that discussed by the court in the Goodykoontz case." 

The board of equalization has not yet held its meet-
ing for the purpose of levying the taxes for the year 
1896. The amount of revenue for that year from other 
sources is not yet determined or ascertained, and I know 
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of no way in which the treasurer or auditor can deter-
mine at the present time whether or not the total revenue 
for the year 1896 will be sufficient to pay the ordinary 
expenses of that year, much less ascertain that there will 
be a surplus for the payment of any of the expenses of the 
year 1895. 

Such being the case, I should consider it unsafe, if 
not absolutely unlawful, for the auditor to draw warrants 
at the present time upon the revenues of the year 1896 
for the payment of any of the expenses of the fiscal year 
1895, or for the treasurer to countersign or register any 
such warrants. 

Very respectfully yours. 
B. L. CARR, 

Attorney General. 

PAYMENT OF APPROPRIATIONS OF FRANK P. 
SHAFFER, JAS. E. CUMMINGS, JAS. K. KNOBLOCK, 
LOCK, I. N. STEVENS, AND W. J. THOMAS; 
ALSO, H. T. SALE AND R. W. BONYNGE. 

Already advised that claims are invalid. 
Cannot, as a question of law, advise the payment. 
Auditor will not assume any liability to the state by pay-

ment. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., January 21, 1896. 

HON. CLIFFORD C. PARKS, 
State Auditor. 

Dear Sir—I note your inquiries concerning the pay-
ment of certain appropriations made by the last legis-
lature for Frank P. Shaffer, Jas. E. Cummings, Jas. B. 
Knoblock, I. N. Stevens, and W. J. Thomas; also. H. T. 
Sale and R. W. Bonynge, the two latter claims being the 
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ones now in litigation on a writ of error from an order 
of mandamus issued by the District Court commanding 
you to issue the warrants. 

I have already advised you that, in my opinion, all 
these claims are invalid, the same having been allowed 
by the legislature in violation of certain constitutional 
provisions concerning the appropriation of the state 
funds. As you are aware, we supposed the Supreme 
Court would be willing to advance these cases on the 
docket on account of the public interests involved, but 
after strenuous efforts on my part, ably seconded by your-
self and other parties interested, the court peremptorily 
declined to do so, and in the present condition of the 
docket there is no probability of a decision within two 
years after your term of office has expired. Such being 
the case, it is not surprising that you should hesitate to 
assume the liability of a personal action for damages in 
case of the remote contingency of an adverse opinion. 
The history of this kind of litigation, in which suits for 
mandatory writs have been brought against state officers, 
shows that a large majority of the cases in the District 
Court have been decided adversely to the state officers, 
and have generally been reversed by the Supreme Court; 
so the adverse decision of the District Court in these 
cases is not surprising, and was not unexpected. 

Notwithstanding these decisions of the district court, 
I am still of the opinion that my advice to you was 
correct, and I note your statement that you fully agree with 
me in the opinion and that you now ask advice solely 
upon a question of policy so far as it relates to yourself 
personally. Believing as I do, you will see that I cannot, 
as a question of law, advise you to pay any of these 
claims. I believe, however, that the judgment of the Dis-
trict Court will protect you in the cases of Bonynge and 
Sale, and as the conditions are essentially the same in 
all these cases, if you decide to pay these you should also 
pay the others; and as the cases already decided in the 
District Court may be considered precedents for the oth-
ers you will not assume any liability to the state by is-
suing the warrants. 
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I regret exceedingly that the court cannot be pre-
vailed upon to consider these cases at once. I had sup-
posed they would recognize the right of the state and its 
executive officers to have questions of a public character 
concerning the duties of such officers placed at the head 
of the docket; but as they held that it cannot be done 
without seriously interfering with the regular business 
of the court, you may be justified in saying yon will as-
sume no personal liability in order to protect the interests 
of the state. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 

CLAIMS OF THE SMITH BROOKS PRINTING 
COMPANY. 

Bills as originally filed are largely in excess of the sum au-
thorized. 

You cannot be held personally liable for the payment of 
these claims, even should the final decision of the Supreme Court 
be against you. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., January 24, 1896. 
HON. C. C. PARKS, 

State Auditor. 

Dear Sir—I am in receipt of your favor of the 22d 
instant, concerning the claims of The Smith-Brooks Print-
ing Company, now in the Supreme Court, standing on ap-
peal from the judgment of the District Court, and I quote 
what yon say concerning the status of this case, as fol-
lows: 

"This case has not been advanced, and according to what 
the honorable judges said, to both you and myself, there is no 
hope of advancement or decision being rendered, during my term 
of office. Should the judgment of the District Court be affirmed, 
after my term of office has expired, it would be out of my power 

ATTORNEY GENERAL OF COLORADO. 141 

officially to comply with the order of the court, and I might be 
asked personally to make the judgment good under the bond 
given in this case." 

I have already advised you that the bills, as origin-
ally filed, are largely in excess of the sum authorized by 
the statute, and I am of the same opinion still. I note, 
however, that part of your letter, as follows: 

"These bills are now made out in conformity with 
precedent." 

I am also informed that the state measurer of print-
ing has approved the same. What changes and reduc-
tions have been made I am not informed. I do not de-
sire to change any advice I have given you heretofore 
concerning the law of the case, and as to the policy to be 
adopted by yourself personally, I refer you to my letter 
of the 21st instant. 

I have nothing to say in addition to what I said in 
that letter, except that in my judgment you cannot be 
held personally liable for the payment of these claims, 
even should the final decision of the Supreme Court be 
adverse to you. You might, however, be subject to the 
annoyance of an action for damages. 

Very truly yours, 
B. L. CARR, 

Attorney General. 
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STATUS OF THE GUARANTEE TRUST COMPANY 
OF DENVER, AND ITS RELATIONS TO THE 
INSURANCE DEPARTMENT. 

Company was organized under the act of 1891, which provided 
that companies organized under that act should possess 

and have the power to make insurance of the fidelity of persons, 
etc. 

Such companies shall make three, nor more than five re-
ports to the state treasurer annually. 

Companies organized under the act of 1891 are not insurance 
companies. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., February 26, 1896. 

HON. N. S. WALPOLE, 
Deputy Superintendent of Insurance, 

Denver, Colorado. 

Dear Sir—I am in receipt of your favor of February 
19th, making inquiry as to the status of "The Guar-
antee Trust Company" of Denver, and its relations to 
the insurance department, and I note your inquiry as to 
whether or not this company comes under the jurisdiction 
of the said department. 

As I understand it, the company was organized un-
der the laws of 1891 concerning trust companies, which 
law provided, among other things, that any corporation 
organized under this act, "shall possess and have the 
power to make insurance of the fidelity of persons holding 

places of responsibility and trust, etc." 
Section 10 of the act under which the company is 

incorporated, provides that the company shall not proceed 
to operate until a sworn statement, signed and sworn to 
by the president and secretary shall be filed with the 
secretary of state to the effect that its capital stock has been 
paid up in cash, and all the provisions of this act 
complied with. 

ATTORNEY GENERAL OF COLORADO. 143 

Section 11 provides that companies organized under 
the act shall make no less than three nor more than five 
reports annually to the state treasurer, said reports to be 
made on demand of the state treasurer; also, requires the 
reports to be published in the newspapers where the 
company is doing business. 

At the time of the passage of this act the insurance 
laws of this state were in full force and operation. Said 
laws required insurance companies to file copies of their 
certificates of incorporation in the insurance department, 
take out a license and pay certain fees, before commenc-
ing to do business. The act of 1891 seems to provide an 
entirely different system, and contemplates an entirely 
different line of business generally, although it includes 
one line of business which is also permitted to be car-
ried on by insurance companies. The fact that the act of 
1891 makes no allusion to the insurance laws, but, on the 
other hand, provides a different system of reports, and 
permits a trust company to do business on the filing of 
its certificate of incorporation in accordance with the pro-
visions of section 2, chapter 19, of the general statutes of 
the state and upon making proof of the payment of its 
capital stock, would seem to indicate that the trust companies 

organized under the act of 1891 are not to be con-
sidered insurance companies, and are not within the range 
of the insurance laws nor the jurisdiction of the insurance 
department. 

When I first examined the matter I was of a different 
opinion, but a further examination convinces me that the 
rule herein indicated is the correct one. 

Very truly yours, 
B. L. CARR, 

Attorney General. 



144 BIENNIAL REPORT 

SALARY STEAM BOILER INSPECTOR. 

Section 4192, Mills', provides boiler inspector shall receive an 
annual salary of $2,500.00. 

Under decision in Hegwer case the act is a continuing appro-
priation for that amount, and must be considered in force till 
repealed by the legislature. 

Intention of legislature to provide for payment of his salary 
out of general revenue, and require all fees to be paid into the 
general fund. 

The general appropriation bill cannot be held to repeal orig-
inal act. 

Immaterial whether fees of the office are sufficient to pay the 
salary—he is still entitled to his salary. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., June 16, 1896. 
HON. C. C. PARKS, 

State Auditor, 
Denver, Colorado. 

Dear Sir—I am in receipt of your favor of June 15, 
concerning the salary of the steam boiler inspector. 

Section 4192 of Mills' Annotated Statutes provides 
that the steam boiler inspector shall receive an annual 
salary of $2,500. Under the recent decision in the Heg-
wer case, that act is a continuing appropriation for that 
amount, and must be considered in force until either di-
rectly or by necessary implication repealed by the legis-
lature. The general appropriation bill passed by the 
tenth general assembly appropriated the sum of $2,000, 
and expressly provided that the same should be paid out 
of the fees collected for inspection of boilers. 

Section 4197 of Mills' Annotated Statutes provides 
that the steam boiler inspector shall pay all fees and 
moneys collected by him into the state treasury, and there 
is nothing in that act limiting his salary to the amount of 
fees collected. It was evidently the intention of the leg-
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legislature to provide for the payment of his salary out of 
the general revenue, and require all fees collected by him 
to be paid into the general fund. 

The general appropriation bill cannot be held to 
either directly or by implication repeal the original act. 
If it were the intent of the legislature to do so, then it 
would be inoperative, for the reason that general leg-
islation of that kind cannot be included in the general 
appropriation bill. 

In my judgment, it is immaterial whether the fees of 
the office for any given year should be sufficient or not to 
pay the salary of the boiler inspector, he is still entitled 
to his salary under the rule laid down in the Hegwer case, 
and it is your duty to approve his vouchers and draw his 
warrants to that amount. 

I return herewith the vouchers enclosed in your let-
ter, with the recommendation as before stated. 

Very truly yours, 
B. L. CARR, 

Attorney General. 

INTEREST ON CERTIFICATES OF INDEBTEDNESS. 

Interest on certificates of indebtedness held by General 
Hamill. 

Certificates should not have been issued, and the holders are 
entitled to interest thereon. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., June 16, 1896. 
HON. C. C. PARKS, 

State Auditor, 
Denver, Colorado. 

Dear Sir—I am in receipt of your favor of to-day, in 
which you inquire whether or not the interest which has 
accrued on the certificates of indebtedness held by Gen-

10 
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General Hamill and others for the fiscal years of 1891 and 
1892, shall be paid as a part of such certificates. 

As I have already said to you in a former commu-
nication, these certificates should not have been issued, 
but warrants should have been issued instead of them, 
hence the certificates are in a certain sense invalid; but 
they are at least evidence of the fact of an account stated 
between the holders and the state, and as such, the hold-
ers thereof are equitably entitled to interest upon such 
account. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 

APPROPRIATION OF $10,000.00 FOR COMPLETION 
OF BUILDING OF THE STATE NORMAL 
SCHOOL. 

1. Section 1 of the act provides for establishment of nor-
mal school, provided a donation for site, etc. 

2. Section 17 of said act (page 415, Session Laws, 1889) pro-
vides for an appropriation of $10,000.00 for the completion of 
building, provided said appropriation shall not be available till 
said site mentioned in section 1 shall have been donated, etc. 

3. The appropriation available at this time, and takes prec-
edence over all others of the tenth general assembly, and must 
be paid from surplus, if there be any, or from the revenues of 
1896. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., June 23, 1896. 

HON. C. C. PARKS, 
State Auditor, 

Denver, Colorado. 

Dear Sir—Your communication concerning the ap-
propriation of $10,000 for the completion of the building 
for the State Normal School, made in the year 1889, has 
been carefully considered, together with the brief and 
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argument on behalf of the beneficiaries of that appropri-
ation, submitted with your request for my opinion 
thereon. 

Section 1 of the said act, commencing on page 409 
of the Session Laws of 1889, provides for the establish-
ment of a state normal school at Greeley, and closes with 
the following proviso: 

"Provided that a donation shall be made of a site for said 
state normal school, consisting of forty acres of land, with a 
building erected thereon according to plans and specifications 
furnished by the state board of education, and to cost not less 
than $25,000, $10,000 of which shall be paid by the state as here-
inafter provided." 

Section 17 of said act, on page 415 of the same vol-
ume, provides for an appropriation of $10,000 for the com-
pletion of the school building, and closes with the fol-
lowing proviso: 

"Provided that said appropriation shall not be available 
until the site mentioned in section 1 of this act shall have been 
donated as therein provided, and shall be drawn only upon the 
order of the board of trustees of the state normal school, ap-
proved by the state board of education." 

It appears from the statement accompanying your 
letter, that all the conditions set forth in the act were 
performed as early as the year 1891; that a building cost-
ing $25,000 was erected, $15,000 of said amount having 
been donated by the citizens of Greeley and other parties 
interested, together with the site, as provided in said act, 
and that anticipating the payment of the appropriation 
mentioned in the act, the board of trustees made arrange-
ments with other parties interested in said institution, 
whereby they secured the additional sum of $10,000 for 
the completion of the building, said amount to be re-
funded to the donors whenever said appropriation shall 
be available, and warrants drawn therefor. 

It appears that the said appropriation has not yet 
been paid, payment thereof having been refused at vari-
ous times by your predecessors, upon the supposed 
ground that there were no funds in the treasury available 
for that purpose. 
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The question now presented, and upon which you de-
sire my opinion, is whether the appropriation in ques-
tion is now a valid and subsisting appropriation, payable 
able from the revenues of the year 1896, or from the rev-
enues for any previous or subsequent year. 

My attention has been called to a letter written by 
Attorney General Jones, bearing date December 23, 1890. 
wherein the same question was considered, and I quote 
therefrom as follows: 

"The auditor is authorized to draw warrants upon said ap-
propriation at any time whenever he has available funds in his 
hands for the purpose." 

I am of the opinion that the principle declared 
in this letter of Attorney General Jones is sound; 
but in answering this question, certain fundamental prin-
ciples upon which will rest the conclusions deduced may 
properly be stated, together with the authorities which 
sustain and exemplify them. 

The legislatures of the several states of the Union, 
including that of our own state, have plenary powers over 
all subjects of legislation, except as expressly limited by 
the state constitution. State constitutions are instru-
ments of limitation and not of grant. Powers are not be-
stowed upon the legislature by the constitution, but the 
inherent and original powers residing in them as the rep-
resentative body of the whole people may only be thus 
limited in their exercise. This applies as well to legis-
lation concerning the public funds as to any and all 
other subjects. There is nothing in the nature of the 
thing which requires that an appropriation which is sim-
ply a law for the disposal of public funds should expire 
within a given time, or at any time, than there is that 
any law passed by the legislature should cease and de-
termine within a limited period. 

Article X., section 16, constitution, provides: 
"No appropriation shall be made or any expenditure author-

ized by the general assembly whereby the expenditure of the 
state, during any fiscal year shall exceed the total taxes then pro-
vided for by law and available for such appropriation or ex-
penditure." 
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This, I believe, is the only provision of our constitu-
tion which constitutes a limitation upon the power of the 
legislature over the public revenues of the state. But 
this does not amount to a provision that the legislature 
shall make no appropriation except for certain specified 
years, or good only for a definite number of years. If it 
did constitute such a limitation it might just as well be 
urged as a limitation upon the power of the legislature 
to make miscellaneous appropriations payable the year 
next ensuing after its biennial session, as for the second 
or any year thereafter. 

It results that continuing or standing appropriations 
may be made, and all the cases which can be found that 
hold that appropriations expire of necessity within a cer-
tain period after the adjournment of the legislature, are 
by virtue of constitutional provisions which expressly so 
provide. 

In re Continuing Appropriations, 18 Colo., 192. 
Parks vs. The People, ex rel., 43 Pac., 547. 
Carr vs. The State, 127 Ind., 204. 
S. C., 22 Am. St. Rep., 624, and note. 
Ristine vs. State, 20 Ind., 328. 
State vs. Hickman, 10 Mont., 497. 
People vs. Lippincott, 72 Ill., 578. 

"In the absence of a repealing act or of an act of limita-
tion it does not matter how long after the money provided for 
in the appropriation act is earned that it is applied for. as to it the 
act will continue in force and operation until the money is drawn 
from the treasury." 

Opinion of Judges, 5 Neb., 566, and cases 
above cited. 

It may be said that during the year 1891, or since, 
there were funds in the treasury available for the payment 

of this appropriation, from which such payment 
could have been enforced, and failing to so enforce their 
rights, the beneficiaries in this case are guilty of laches, 
and are estopped from now claiming payment of the ap-
propriation from the revenue of the present year; and 
that if any remedy exists at present it is against the officer 

who refused to make the payment, and upon the bond 
of that official. 
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Two or three remarks in reply to these suggestions 
may be made. The fiscal officers of the state are pre-
sumed to be better acquainted with the condition of the 
public funds and their availability for payment of appro-
priations than any one else. Besides this, during the 
years in question, the whole matter of appropriations, 
their rank, priority and effect, have been involved in lit-
igation and doubt, and it is but recently that our Supreme 
Court has cleared up the subject to a reasonable degree 
of certainty. Under these circumstances the beneficiary 
has not been guilty of laches, even if this principle could 
apply-

But no such principle can be applied in the premises. 
Laws are not repealed in that manner. They are re-
pealed only by legislative action, expressly or by neces-
sary implication. 

In re Continuing Appropriations, supra. 
Ristine vs. State. 20 Ind., 328. 
Opinion of Judges. 5 Neb., 560. 

Any law, of course, may by its own terms be made 
to begin and end at a certain time; and in some cases 
may be limited as to time of operation by the fundamental 

law—the constitution of the state. Again, an ap-
propriation may be defeated when made payable in a par-
ticular year, when the public revenues for that year have 
been exhausted by previous appropriations, or by repeal 
of the act, in some cases prior to the rights thereunder 
becoming vested. 

The inquiry here is, whether the appropriation in 
question has been defeated in any of these ways. The 
act, by its terms, makes an open and standing offer, good 
either until the performance of the offer by the benefi-
ciary or retraction of the offer by repeal of the act prior 
to the performance, and no time is limited by the act in 
which either the appropriation was to be paid, or the 
conditions were to be fulfilled. Neither is there any consti-
tutional limitation which is applicable nor has the act at 
any time been repealed. 

The appropriation, then, not having expired by limi-
tation, not having been repealed, and having become a 
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contract by the performance of the conditions by which 
it was originally surrounded, I can only conclude that it 
now remains, and has since the performance of the condi-
tions, remained a valid and subsisting appropriation and 
contract during each and every year since that time, and 
was and is payable from the revenues of each of such 
successive years according to law, when funds are in the 
treasury not segregated by a prior existing appropri-
ation. The funds necessary for the support of the state 
government in its three departments must, of course, each 
year be first provided for from public revenue before any 
other appropriation can attach; but after these expendi-
tures are provided for, then all new appropriations made 
by any general assembly for general and miscellaneous 
purposes must be held to have been made subject to all 
old and existing unpaid appropriations. 

The appropriation in question must then be consid-
ered to hold a rank by virtue of the principle of priority, 
or date of the appropriation, prior to any and all appro-
priations made by the last general assembly for any pur-
pose whatsoever, save and except the maintenance of the 
state government. This is the exact principle applied by 
our own Supreme Court in various cases. 

People ex rel. vs. State Board of Equalization, 
37 Pac., 964. 

Parks, Auditor, vs. Commissioners Soldiers' 
and Sailors' Home, 43 Pac., 548. 

I therefore conclude that the appropriation in ques-
tion is a valid and subsisting one, and should be paid out 
of any surplus revenues accruing to the general fund, 
from the revenues of any year since 1889; and if no such 
surplus remains, the same should be paid out of the gen-
eral fund of 1896, after providing for the support of the 
three departments of the state government. 

But by an express provision of the statute, the 
warrant for the payment of said appropriation shall be 
drawn upon the order of the board of trustees of the State 
Normal School, approved by the state board of education. 
It will therefore be necessary for the board of trustees 
to present their vouchers to the board of education, 
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and secure the endorsement of that board before any ac-
tion can be taken on your part, and upon presentation of 
such an order from the said board of trustees, with the 
approval of the board of education, it would be your duty 
to draw a warrant whenever there are funds in your 
hands from the general revenue unappropriated to other 
purposes than the ordinary expenses of the state gov-
ernment. 

You must bear in mind, however, that this appropri-
ation, like all other appropriations, must be paid, if 
at all, only in the order of priority of the passage of the 
act, and if there be other appropriations of the same char-
acter, of that or any prior year, remaining unpaid, the 
passage of which ante date the passage of this bill, they 
must be first taken care of. 

Respectfully yours, 
B. L. CARR, 

Attorney General 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., November 28, 1896. 

HON. C. C. PARKS, 
Auditor, 

Capitol Building, City. 

Dear Sir—Your favor of November 21, asking my 
construction of section 2 of chapter 98 of Session Laws of 
1893, and whether or not the same constitutes a continu-
ing appropriation under which salaries and expenses of 
special deputy game wardens can be paid for services ren-
dered during the fiscal year, is received. 

On account of pressure of other matters, I have been 
unable to answer until to-day, and I am in receipt of a 
letter from the Hon. Harry E. Mulnix, state treasurer, in 
which he informs me that you have drawn warrants for 
the payment of the expenses of the game warden, and he 
is in doubt as to his authority to pay the same. 
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In the case of The People ex rel. Hegwer vs. Goody-
koontz, Auditor, in the Supreme Court of this state, quot-
ing from argument of counsel in the Acker case, 19th Col-
orado, 360, the court use this language: 

" I t is sufficient if the legislative intent to appropriate money 
for a specific purpose clearly appears from the statute." 

"Now, although the decisions are not uniform, it must be 
admitted that the trend of the more recent cases is in support of 
this argument." 

In the Acker case, the court held that the particular 
language of the act required a special appropriation, as 
the act under consideration provided that the payment 
should be made "out of any moneys appropriated for 
that purpose." 

The court, however, in the Hegwer case finally de-
cided that the payment of the salary and mileage of the 
boiler inspector must be paid, even though no special ap-
propriation were made therefor. In my judgment, the 
act under consideration conies squarely within this rule. 

It provides for a salary of $700 per annum in addi-
tion to salary as fish commissioner, and provides further 
that the game warden 

"May authorize expenditures not exceeding $4,000, or so 
much thereof as may be actually necessary, the same to be ex-
pended under his direction, etc." 

At the time of the passage of this act, it seems to 
have been the sentiment of the legislature that the mas-
ter of the protection of game was of the utmost importance, 

and the act in question was passed for the purpose 
of providing for vigorous measures to be adopted when-
ever the necessity arose. It provided a liberal annual 
salary for game and fish warden and for three deputies, 
each to be paid monthly in the same manner that the salaries 

of other state officers are paid, and authorized the 
game warden to expend $4,000 per annum, or so much 
thereof as might be deemed necessary, for the payment of 
special deputies and other contingent expenses; and in 
the fourth section it is provided that the compensation of 
such special deputies shall be paid out of the "fish allow-
ance of $4,000 above named, upon vouchers approved by 
said warden." 
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Taking the two sections together, I am fully satisfied 
that they constitute a continuing appropriation under the 
rule in the Hegwer case, and it is your duty to issue war-
rants upon vouchers approved, and also the duty of the 
treasurer to pay such warrants when presented, in 
amount not exceeding $4,000 per annum. 

I shall furnish a copy of this letter to the honorable 
state treasurer in response to his letter of November 25. 

Very respectfully, 
B. L. CARR, 

Attorney General. 

SUPERINTENDENT OF PUBLIC 
INSTRUCTION. 



HIGH SCHOOLS IN JOINT DISTRICTS. 

The act of 18S9, relative to high schools, does not apply to 
the La Junta high school. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., February 28, 1895. 

Madame—In compliance with your request, I have 
examined the matters contained in the letter of Robert 
W. Patterson, president of the school board of district 
No. 11 Otero county. 

His inquiries are as follows: 
"District number eleven (11), which comprises all of 

La Junta (together with some adjacent territory, and 
which is the county seat of Otero county), has maintained 
a high school for several years. The high school has been 
maintained by district No. 11 alone, and pupils residing 
without district No. 11 have been required to pay directly 
tuition, when attending the high school. 

"First—Is district No. 11 entitled to the provisions 
of section 3997 (Mills'), relating to high schools in county 
seat towns? 

"If not, what steps are necessary for us to take in 
order to avail ourselves of the provisions above referred 
to?" 

According to the statement, I am of the opinion that 
the first inquiry must be answered in the negative. 

Section 3997 is taken from the act of 1889, and is 
an amendment to the act of 1877, which simply provided 
for the organization of union high schools. That portion 
of the act providing for high schools at county seats was 
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engrafted upon the original act in 1889. It provides that 
the directors of a district at the county seat may estab-
lish and maintain a high school on the basis upon which 
such a school can be organized in a union district, and the 
school board may act as the high school committee, or 
may designate any three members (in districts where 
there are more than three members) to act as such com-
mittee, and that high schools organized under the 
provisions of this section shall be open to all pupils of the 
county—in other words, if the school board do organize 
a high school as provided in this section (3997), and do 
appoint a high school committee for that purpose, with a 
view to organizing a county high school, then all child-
ren in the county having the necessary qualifications 
shall be admitted to it, and after the first year the said 
high school shall be rated as a separate district, so far 
as practicable, and draw its proportion of the state and 
county funds, as provided in section 4037, which I suppose 

would be according to the attendance at said high 
school for the year preceding the apportionment. 

The difficulty with this statute is, that it was an at-
tempt to engraft a new shoot into an old tree; and while 
the original act was harmonious, the interpolation made 
it ambiguous and entirely impracticable. 

In my judgment, the act in question does not apply 
to the high school at La Junta at all, as it appears that 
said school is organized by the district simply as a public 
school for the district, and not as a county high school. 

It appears that no arrangements have been made for 
securing an apportionment of public moneys, and all 
pupils attending from outside the district have been 
charged tuition. The tuition so charged must be held to 
be full compensation for the privileges accorded, and any 
deficit must be made up by the district. 

As to the necessary steps to be taken in order to 
avail themselves of the provisions of the said section 
3997, it would be necessary for the district to organize a 
high school under said section. I am inclined to think 
the county superintendent of schools would have to as-
sist in such organization, and that he would have to be a 

ATTORNEY GENERAL OF COLORADO. 
159 

member of the high school committee; but as the act is 
so ambiguous and so inconsistent, it is my opinion that 
it is, as I said before, entirely impracticable to establish 
a school under that section in a single district. 

The better plan is for the district to pursue the same 
course they have heretofore taken, and charge tuition 
sufficient to make it certain there would be no deficit. 

His second question is as follows: 
"Has the school board of a second-class district 

authority to enter into contract before June 30—before the 
beginning of a school year, July 1—to employ teachers on 
the whole or part of the school year, the term to com-
mence in September, after the beginning of the school 
year?" 

I have already given you my opinion on this question, 
and cited the authorities in support of the same—namely, 
that the school board has no power to employ teachers 
for a term extending beyond the term of the school di-
rector having the shortest term. In other words, the 
school board cannot lawfully hire a teacher until after 
the annual election in the spring, to serve during the next 
school year. 

As soon as the newly elected school director has 
qualified, at the first meeting of the board after election, 
the teachers can be hired for the current year. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. HON. A. J. PEAVEY, 
Superintendent of Public Instruction. 
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STATE BOARD OF EXAMINERS. 

Statute provides that state diplomas shall only be granted 

upon examination. 
State board may, upon recommendation of state board of 

examiners, grant diplomas. 
Section should read: "Upon recommendation of said board 

of examiners." 
Their acts are legal, having constituted the board de facto. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., May, 25, 1895. 

HON. ANGENETTE J. PEAVEY, 
Superintendent of Public Instruction, 

Madame—I am in receipt of your favor, in which you 
ask my opinion concerning the status of the state board 
of examiners. 

The question involves the construction of section 
of the school law of 1877, as amended, which appears on 
page 12 of the school law issued from your office in 1895. 
It also involves a decision on the question which has been 
presented to the state board of education, in which the 
right of the persons now acting as the state board of ex-
aminers has been disputed. 

The statute provides that "state diplomas shall only 
be granted upon public examination, to which due notice 
shall be given, in such branches and upon such terms, 
and by such examiners as the superintendent of public in-
struction, the president of the State University, the pres-
ident of the State Agricultural College, and the president 
of the State School of Mines may prescribe; Provided, 
That the state board of education may, upon the recom-
mendation of the state board of examiners, grant di-
plomas without examination to persons who. in addition 
to good moral character and scholarly attainments, have 
rendered eminent services in the educational work of the 
state for a period of not less than five years." 
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This statute is ambiguous in the extreme, and its 
true interpretation can only be obtained by applying some 
of the ordinary rules of construction. 

If we were to read only the first clause of this stat-
ute, we would say that it was the duty of the officers 
named therein to appoint examiners for the purpose of 
holding examinations; and it would hardly seem proper 
for the persons holding the appointing power to appoint 
themselves. Examining this clause further, however, we 
find that the officers named are to prescribe the branches 
upon which teachers shall be examined, and the terms of 
such examination; in other words, they may determine 
the entire scope of the examination; they may prepare the 
necessary questions, and the standard to which applicants 
must attain, and about the only thing that can be re-
quired in any examination in addition to this, would be 
the mere oversight of the work and the mechanical labor 
of looking over the papers. 

The second clause of this section provides for a rec-
ommendation by the state board of examiners. The first 
clause of the section does not speak of the board at all, 
but only of such examiners as may be prescribed by the 
officers named. 

In my judgment, it is reasonable to presume, that 
when the legislature named the four leading educators 
of the state, in connection with the examination of ap-
plicants for state diplomas, they may have thought of 
them as a board for that purpose, and that in the second 
clause of the section they should have used the word 
"said" instead of "state," which would have made the 
section read, "upon the recommendation of the said board 
of examiners." 

It is possible, also, that the legislature, in passing 
this section, may have thought it would be impossible for 
the officers named to at all times attend to the duties of 
such examination, and that it was the intention to give 
them the power to appoint other examiners, if they saw 
fit. 

It seems to have been the construction placed upon 
the section, at all times since its passage, that the offi-

11 



162 BIENNIAL REPORT 

officers named therein constituted "the state board of exam-
iners." They have acted in that capacity, and their acts 
have been recognized by the board of education, and 
diplomas issued upon their recommendation. Whether 
this be the proper construction of the section or not, it is 
certain that their acts have been legal, upon the principle 
that they have constituted such board de facto, if not de 
jure; and if the board of education shall continue to rec-
ognize them, and act upon their recommendations, the 
action of the board of education will be legal, and the 
diplomas issued upon such recommendation will be valid, 
in the future as they have been in the past. 

Very respectfully, 
B. L. CARR, 

Attorney General. 

SCHOOL ELECTIONS. 

1. An election where the ballot box is open less than three 

hours is invalid. 
2. A failure to give required notice by secretary would not 

necessarily render election void. 
3. The fact that a majority object to the time of the notices 

posted by secretary is evidence of their knowledge of the proper 
time. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., June 16, 1896. 

HON A. J. PEAVEY, 
Superintendent of Public Instruction, 

Denver, Colorado. 
Madame—Your favor of the 15th instant is received 

and contents noted. I note the following inquiries: 
1. " Is it your opinion that an election where the ballot box 

is open less than three hours is legal?" 
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Presuming, of course, that you refer to a school elec-
tion, I reply, that in accordance with an opinion hereto-
fore rendered to your office, such an election would not 
be valid. 

2. "What is your opinion regarding an election, either an-
nual or special, if the notices are not given according to Mills' 
Statutes, section 4008?" 

This section was amended in 1891. (See Session 
Laws of 1891, page 317.) This section requires the sec-
retary to give notice of the time and place of holding an 
election, the hours during which the polls are to be kept 
open—not less than three hours—and provides that if 
the notices do not state the time when the polls shall be 
kept open, then they shall be kept open from 9 a. m. to 4 
p. m. A failure to give the required notice by the 
secretary would not necessarily render the election void, be-
cause this section is itself notice to all the voters of the 
day on which the election is to be held, and in the absence 
of notice fixes the time when polls shall open and 
close. In my judgment, an election held without notice, 
on the day designated in the statute, and at which the 
polls are kept open from 9 o'clock in the morning until 
4 o'clock in the afternoon, would be a valid election; but 
an election held on that day without notice, between the 
hours of 6 and 9 a. m., would be absolutely void. The 
rules herein announced apply to regular annual elections 
only; special elections held without notice would be void. 

3. "How would an election be affected if notice is properly 
given, and three hours specified, and the ballot box closed before 
the expiration of the three hours?" 

As indicated in a former letter to your office, such an 
election would not be valid. 

4. "If the secretary of a district give notice of an election 
at an unusual hour (say 6 to 9 a. m.), and a majority of residents 
object and post notices of an election at some time which is 
more convenient for residents (perhaps from 9 to 12), which is the 
legal election—a majority voting at the election called by a res-
ident, but not the secretary of the district?" 

The fact that "a majority of residents object" to the 
time specified in the notice given by the secretary, is con 
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conclusive evidence of the fact that such majority had notice 
of the time and place fixed by the secretary in his notice; 
and unless it appear that it would be practically impos-
sible to hold such meeting at the time so designated. I 
can see no reason why the fact of its being an "unusual 
hour," would make an election held at such time ineffect-
ual or void. I think that instead of undertaking to run 
things in their own way by giving a new notice, it would 
have been much better for the majority mentioned to have 
inconvenienced themselves a little, and so succeeded in 
controlling the election. Unless there be some other rea-
son than that stated in your letter, I see no reason why 
the election held from 6 to 9 o'clock would not be the 
valid election. 

Respectfully yours, 
B. L. CARR, 

Attorney General. 

MILEAGE OF DEPUTY COUNTY SUPERIN-
TENDENT. 

Can only receive a per diem. Section 17 of the School Law. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., July 21, 1896. 

HON A. J. PEAVEY, 
Superintendent of Public Instruction, 

Denver. Colorado. 

Madame—Your favor of the 20th instant is received. 
You ask my opinion, whether a deputy county superin-
tendent should be allowed mileage as well as per diem. 
The law relating to this matter is section 17 of the school 
laws, which provides that the county superintendent may 
appoint deputies who shall draw no salary from the pub-
lic funds, but that the superintendent may receive a per 
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diem for the services of such deputy. The proper con-
struction of this act is, that the deputy can only receive 
a per diem, such as may be fixed by the county superin-
tendent and allowed by the commissioners, and a failure 
to provide for mileage leads to the conclusion that it was 
not intended that deputy superintendents should receive 
mileage at all. 

You further ask: 
"Has the county superintendent the right to compensation 

for attending county and district normal institutes, county super-
intendent conventions and other meetings?" 

These several questions have been fully determined 
by our Court of Appeals, which decision is reported in the 
case of Stevens vs. The Board of County Commissioners 
of the County of Sedgwick, 5 Colorado Appeals, page 115. 

In that case, the superintendent was a member of the 
executive committee appointed by the superintendent of 
the normal institute, and brought his action for services 
in that capacity. The District Court sustained the county 
commissioners in their refusal to pay his claim, and the 
Court of Appeals affirmed the judgment of the District 
Court. 

That opinion was in part: 
"There are certain duties imposed by the act upon those 

who are selected as members of the executive committee, but 
these do not include an attendance upon the institute, nor the dis-
charge of any duties in immediate connection with its sessions. 
Under these circumstances, it is not easy to see any reasonable 
basis for the contention that the county superintendent is entitled 
to a per diem and mileage for an attendance at its sessions. 
* * * And if he does attend, such attendance cannot be held 
to be the performance of a statutory duty entitling him to the 
compensation provided for in the other section of the act." 

The conclusion must be, therefore, that no county 
superintendent is entitled to a per diem and mileage from 
the county commissioners of his county for any services 
he may render, or any part he may take in the conducting 
of such normal institute. 

Yours very truly, 
B. L. CARR, 

Attorney General. 
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HOUSE RESOLUTION NO. 30. 

Use of internal improvement fund for support of state insti-
tutions. 

Cannot be used for their support. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., January 26, 1895. 
To the Honorable, 

T H E HOUSE OF REPRESENTATIVES 
Of the Tenth General Assembly: 

I am in receipt of the following house resolution No. 
30, by Mr. Minor: 

"Whereas, There has been a number of bills intro-
duced in the house, providing for appropriations out of 
the internal improvement fund, some of which are for the 
support of state institutions, and others for roads, 
bridges, reservoirs, etc.; and 

"Whereas, There exists a difference of opinion as to 
whether said fund can be used for the support of state 
institutions; and 

"Whereas, It is important that this question be settled 
before further action is had upon said bills; be it there-
fore 

"Resolved, That the attorney general be and is hereby 
requested to prepare and submit to the house as soon as 
possible, a written opinion as to what purposes said in-
ternal improvement fund can be used, and especially 
whether it can or cannot be used for the support of state 
institutions." 
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In response thereto, I respectfully answer: 
The internal improvement fund is derived from the 

proceeds of the sales of government land, five per cent. 
of which, under the act of congress, commonly called 
"The Enabling Act," is paid to the state by the general 
government. 

The act provides for six several grants to the state 
for certain specific purposes, viz.: Two sections of laud 
in each township for public schools; fifty sections for the 
erection of public buildings at the state capital; fifty sections 

for the erection of a penitentiary; seventy-two sections 
for the support of a State University; seventy-two 

sections of saline lands for the use of the state, and five 
per centum of the proceeds of the sales of public lands 
for the purpose of making such internal improvements 
within the state as the legislature thereof may direct. 

The state constitution (article IX., section 10) pro-
vides that these lands shall be subject to disposal for the 
use and benefit of the respective objects for which said 
grants were made. 

The first question, "For what purpose can said 
internal improvements be used?" involves a definition of 
the term "Internal Improvements." 

The first definition that I have had called to my at-
tention is that contained in the act of congress, approved 
September 4, 1841, where the term is defined as "roads, 
railways, bridges, canals and improvement of water 
courses and draining of swamps." (Fifth United States 
Statutes at Large, page 455, section 9.) The Revised 
Statutes of the United States of 1878, which takes the 
place of the one above cited, leaves out the definition 
altogether, and our own Supreme Court has held that 
the specific kind of improvements to which the fund may 
be applied, is left to the discretion of the state author-
ities, and they therefore hold that it may be used for the 
construction of a system of canals and reservoirs for ir-
rigation purposes. (In re Internal Improvement Fund, 
12th Colorado, 285, 287.) This authority cannot be held 
to leave the question of the proper use of the said fund 
absolutely to the discretion of the legislature, so as to 
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permit the fund to be applied to any and all purposes 
Our own courts have again said, referring to the term 
"Internal Improvements:" "We must consider the sense 
in which those words are used in American legislation." 
(18th Colorado, 319.) This sense is only to be obtained 
through the interpretation of the courts. 

In the state of Nebraska, the Supreme Court held, 
"That a court house was not an internal improvement, 
and that the improvement of a water power and the erec-
tion of a public grist mill in connection therewith was 
such an improvement." 

In Kansas the constitution expressly prohibits the 
legislature from contracting debts for internal improve-
ments or being a party to the carrying on of such works. 
The Supreme Court of that state holds that this prohibi-
tion does not include a state house, state university, pen-
itentiary and such other public improvements as are used 
exclusively by the state as a sovereign corporation. Ac-
cordingly, in that state such buildings and instutions are 
expressly excluded from the term "Internal Improve-
ments." 

Leavenworth Co. vs. Miller, 7th Kansas, 493. 
In Township of Burlington vs. Beasley, 94th United 

States, 310, it was held that the bonds issued to aid in the 
construction of a steam custom mill were authorized by 
statute, in the words, "that a steam custom mill was a 
work of 'internal improvement,' " the court saying that 
the expression is usually applied to railroads and canals; 
but to confine it to these two subjects would be to give 
the statutes a too narrow construction; also, that rail-
roads, turnpikes, buildings, bridges, reclaiming swamps, 
and the like, are no doubt improvements, and if such im-
provements are within the limit of a town or county, they 
are internal to such town or county. 

In Minnesota there is a constitutional provision 
against contracting debts for internal improvements, 
similar to that in Kansas. The Supreme Court of Minne-
sota have adopted the doctrine laid down by the Kansas 
Court, and say that the term "Internal Improvements," as 
used in the constitution, does not include state houses, 
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universities, penitentiaries, reformatories, asylums, 
quarantine buildings, nor any institution used for education, 
prevention of crime, charity, or preservation of the public 
health. This language takes all such institutions out of 
the definition of the term "Internal Improvements" in the 
state of Minnesota. 

Rippie vs. Becker. 57 N. W. R., 331, January 
5, 1894. 

This is the most recent expression that I have seen 
upon the question. 

The Supreme Court of this state have had this ques-
tion before them on three several occasions, upon interro-
gations submitted by the legislature. 

In the first two they decided that the term "Internal 
Improvements" may be held to include reservoirs, canals 
and improvement of streams. In the other, they decided 
that the "internal improvement fund" could not be used 
to defray the current expenses of the several state insti-
tutions. They did not pass upon the question as to 
whether or not it could be used for erecting buildings or 
improving grounds, and when it is considered that such 
questions so propounded to the court are entirely ex parte 
(or, rather, hardly rising to the dignity of an ex parte 
hearing, neither party being represented), and entirely 
without the assistance of counsel, it is not surprising that 
the court should hesitate to express an opinion, which 
might rise up to confront them when least desired. 

I think that I have clearly shown in the foregoing for 
what purposes the "Internal Improvement Fund" may be 
used, and I have also shown that it may not be used to 
defray the current expenses, "or rather for the support 
of state institutions;' and as that is all that is submitted 
in the interrogatory, it might be the part of wisdom for 
me to say nothing more upon the subject, upon the theory 
evidently adopted by the Supreme Court, that "It is not 
necessary to cross a bridge until you get to it;" but I 
believe the house desires my opinion as to whether or not 
this fund can be used for the erection of buildings and 
other permanent improvements for state institutions; and 
as I do not speak ex cathedra, and if I am wrong, or if my 
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argument does not meet the views of the house they can 
appeal to a higher authority, I do not hesitate to venture 
the opinion. 

As I read the law, the term "Internal Improve-
ments," in the sense in which these words are used in 
American legislation, does not include educational, charit-
able, reformatory or penal institutions, neither does it 
include state houses, court houses, asylums, or school 
houses, and I am forced to conclude that the fund cannot 
be used for the erection of any such institutions. 

In my judgment, it would be just as lawful to make 
an appropriation out of the school fund for building a 
public road, or out of the university fund for building a 
reservoir, or out of the penitentiary fund for building a 
bridge, as to make an appropriation out of the "Internal 
Improvement Fund" for building an insane asylum, a pen-
itentiary or a state capitol. 

I am firmly convinced that the act of congress mak-
ing the grant did not contemplate such use, and it would 
be a diversion of said fund from the "object for which 
said grant was made" to use it for any other purpose than 
that originally contemplated. 

There is another thought that is of controlling force 
in bringing the mind to this conclusion: The enabling 
act makes six several and distinct grants, in six several 
and separate sections, for six several and different pur-
poses. If it had been the purpose and intent of congress 
that the proceeds of one might be used for the purposes 
of the others, or that one should overlap or include the 
others, the result could have been attained in one sec-
tion, in substance as follows: That sections 16 and 36 
in each township, 244 other sections to be selected, and 
five (5) per centum of the proceeds of the sales of all pub-
lic lands are hereby granted to said state for public 
schools, university, agricultural college, penitentiary, 
public buildings, internal improvements and other state 
purposes. 

The separation of these grants into separate sections 
is conclusive, to my mind, that each grant was to be used 
for a purpose different from any other. 
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With this construction as the accepted doctrine, all 
doubts vanish and everything is plain sailing. "Under 
any other view the several bills mentioned in the resolution 

will be afloat in a frail craft on an unknown sea, 
hopelessly adrift in a mist of uncertainty, and in danger 
of final wreck upon those judicial breakers, injunctions, 
and writs of mandamus. 

Respectfully yours, 
B. L. CARR, 

Attorney General. 

DUTY OF THE WATER COMMISSIONER. 

As much the duty of the commissioner to distribute water 
to fill reservoirs as for any other purpose. 

Decree cannot determine the right of mill race to take water 
from stream. The first right to water would be to growing crops. 

There is nothing in the statute that confines the discharge 
of duties to any particular part of the year. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., February 20, 1895. 

HON. C. B. CRAMER, 
State Engineer. 

Sir—I am in receipt of your favor of yesterday, con-
taining the following interrogatories: 

First—"Is it the duty of the water commissioner to 
distribute water, when legally called on to do so, for the 
purpose of filling reservoirs for irrigating purposes, at 
seasons of the year when direct irrigation of crops on 
land is not necessary? Second—"Is it the duty of the water commissioner 
to distribute water to a flouring mill race, used for man-
ufacturing and domestic purposes, in its order of priority 
according to the decrees of the court, the appropriation 
for milling and domestic purposes having been made prior 
to the adoption of the state constitution? 
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Third—"Is it the duty of the water commissioner to 
distribute water for direct irrigation of land for the pur-
pose of putting it in condition to raise a crop that has not 
yet been planted, when called upon by the proper persons 
to do so?" 

In answer to your first interrogatory, I am of the 
opinion that it is as much the duty of the water commis-
sioner to distribute water for the purpose of filling reservoirs 

as for any other purpose. The law recognizes res-
ervoirs as part of the irrigation system of the state. It 
recognizes priorities of right as between parties desiring 
to use the water for such purposes. In many districts 
such priorities are of almost equal value with those of 
ditch priorities, and whenever two or more persons, own-
ing or controlling such priorities shall call upon the water 
commissioner, in writing, stating that there is necessity 
for his work to commence, it is, in my judgment, as much 
his duty to respond as though the request came from 
parties owning irrigating ditches. 

Your second interrogatory involves a different ques-
tion. The acts of 1879 and 1881 provide the method for 
determining the use of water for irrigation purposes 
only. A decree such as you mention, determining the 
right of a mill race to take water from a stream, could 
not be effectual for any purpose, as no such right could 
be determined by such a proceeding. If. however, the 
mill race actually have the priority, dating prior to the 
adoption of the constitution of the state, and such priority 

should come in competition with other priorities for 
irrigation purposes, it would seem to be absolutely neces-
sary for the water commissioner to see that no more 
water should be allowed to flow into said mill race than 
it may be lawfully entitled to, under the provisions of 
section 6, of article XVI., of the constitution of the state. 
I do not think it would be competent for the owner of a 
mill race to be one of two of the necessary parties, re-
quired by the statute to call out the water commissioner; 
but after he has once been called out, by two or more 
persons owning irrigation ditches, it would necessarily 
become part of his duty to attend to the distribution of 
water to all parties claiming the right to use it. 
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In answer to your third inquiry, I will say, in my 
judgment, the first right to the use of water for irriga-
tion would be its application to growing crops, provided 
they be such that need water to keep them growing. 

It frequently happens, however, in this dry country, 
that it is absolutely necessary to irrigate the ground in 
order to put it in condition for raising the crop. It some-
times happens that it is impossible to plow the ground 
without first irrigating it. Such a condition has hap-
pened within my recollection in this country several 
times. 

There is nothing in the statute that confines the 
water commissioner, in the discharge of his duties, to 
any particular time of the year. 

It is his duty "to divide the water in the natural 
stream or streams of his district, among the several 
ditches, taking water from the same, securing all the 
prior rights to each respectively, etc.;" and if the several 
parties owning water rights should call upon the water 
commissioner to distribute water according to their pri-
orities, early in the season or late in the fall, whenever 
they may require such water, it would, in my judgment, 
be the duty of the water commissioner to respond to such 
call. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 
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INTEREST ON THE INTERNAL REVENUE FUND 
AND DISPOSITION OF THE SAME. 

No law, either constitutional or statutory, that requires the 
interest to be kept a separate fund. 

The statute requires that all interest and rents, etc., shall 
be credited to the income fund. 

The interest may be used for anything, in the discretion o£ 
the legislature. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., March 2, 1895. 
HON. JOHN W . LOWELL, 

Chairman of Finance Committee, 
House of Representatives. 

Dear Sir—In compliance with your request, I have 
examined the subject of the disposition of interest on the 
internal improvement fund. 

I can find no law, either constitutional or statutory, 
that requires the interest of said fund to be kept separate 
from the principal, or that requires the same to be credited 

to the permanent fund. 
The statute requires that all purchase moneys aris-

ing from the sale of lands shall be credited by the treas-
urer to the permanent fund to which said land belonged, 
and that all interest on purchase money, and all rents re-
ceived from lands leased, shall be credited to the income 
fund to which said land belonged; but this statute does 
not apply to the internal improvement fund, so I believe 
it would be competent to provide that the funds should 
be kept separate, or that the interest shall be credited 
to the permanent fund, as the legislature in its discretion 
shall deem best. 

As you are aware, I have already given it as my opinion 
to the legislature that the internal improvement fund 

cannot be used for said institutions, or for any other pur-
pose than "Internal Improvements," as defined by the 
courts. 12 
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I do not think, however, that this rule applies to the 
interest on said fund. The legislature has undoubtedly a 
right to appropriate the whole or any part of the internal 
improvement fund to its legitimate purposes, or, if it 
sees fit, it may retain said fund until some necessity 
arises for its appropriation; and, in my judgment, the 
accretions of said fund belong to the state, and may be 
used by the legislature for any purpose they see fit—in 
other words, the state has the permanent fund in trust, 
but is the owner of the accretions thereof, and if the leg-
islative should desire to use the internal improvement 
income for purposes other than internal improvements, 
it would be advisable to keep the funds separate. 

Very truly yours, 
B. L. CARR, 

Attorney General. 

HOUSE RESOLUTION ON CONSTITUTIONALITY 
OF HOUSE BILL NO. 107. 

Firms, companies, corporations, etc., etc., shall pay their em-
ployees according to this act. 

Section 2 compels such payment to be made once a month 

in cash, etc. 
The Supreme Court say: "In so far as the bill attempts to 

deny the right of contract, etc., it is clearly an infringement of 
their constitutional guaranties." 

This language applies to sections 1, 2, 3, of house bill 107. 
Sections 4, 5, 6 and 7 not objectionable. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., March 5, 1895. 

T H E HONORABLE SPEAKER OF 
T H E HOUSE OF REPRESENTATIVES, 

Tenth General Assembly. State of Colorado. 

Sir—I am in receipt of house resolution No. 52, ask-
ing my opinion as to the constitutionality of house bill 
No. 107. 
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The first section of said bill provides that "Firms, 
companies, corporations and associations, in the state of 
Colorado, engaged in mining coal, ore or other minerals, 
or mining or manufacturing them, or either of them, or 
manufacturing iron or steel or both, or any other kind of 
manufacturing, or other business whatever of pecuniary 
profit, employing wage workers, skilled or ordinary labor-
ers, engaged at manual or clerical work, shall pay their 
employees as provided in this act." 

Section 2 compels such payment to be made at least 
once each month, and in cash or cash orders. 

Section 3 prescribes the kind of orders that may be 
issued, and also prescribes a penalty for the violation of 
the section. 

These sections attempt to make it a misdemeanor for 
any person, engaged in any kind of business, to make a 
contract with another whereby payments should be made 
at intervals longer than one month. 

In other words, a farmer hiring his man by the year, 
could not make a contract with him, to pay him when the 
crop was harvested, or in anything but cash. He could not 
make a contract to pay his hands in the products of his 
farm; a miner could not make a contract of hire for the 
season, for a proportionate part of the products of the 
mine; a building contractor could not hire his men and 
agree to pay them after the job was completed. 

Cases might be multiplied wherein this law would 
interfere with the rights of private persons to make con-
tracts of a purely personal character. 

In a case this day decided by the Supreme Court, in-
volving the constitutionality of house bill No. 203, the 
court have quoted the following language from the Su-
preme Court of Illinois: "The privilege of contracting 
is both a liberty and property right." 

Frerers vs. People, 141 Ill., 171. 
Referring to that bill, the Supreme Court say: "In 

so far as the bill attempts to deny the right of contract, 
between parties, in regard to matters personal to them-
selves, and to deprive them of the power to fix the 
amount in which compensation for mining coal shall be 
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ascertained, it is clearly an infringement of their consti-
tutional guaranties." 

This language applies with full force to sections 1, 
2 and 3 of house bill No. 107, and so fat as these sections 
are concerned, the answer of the Supreme Court is a complete 

answer to the question propounded in this case. 
Section 4 of the bill makes it a misdemeanor for any 

person to compel or seek to compel or coerce an employee 
of any person, firm or company, corporation or association, 

to purchase goods from any particular person, firm, 
corporation or company. It is my judgment that this section docs not conflict 
with any constitutional provision, and that sections 5, 
6 and 7, as applied to section 4, are not objectionable on 
any constitutional grounds. 

Respectfully yours, 
B. L. CARR, 

Attorney General. 

BILL OF ROD. S. KING, ENGINEER OF THE BOARD 
OF LAND COMMISSIONERS. 

Statute authorizes board to employ such agents as are nec-
essary in making selections of land. 

It also provides that the board may cause portions of lauds 

to be laid out in town lots. The whole spirit of the law seems to vest discretion in the 

board. 
Appropriation of $6,000.00 made in 1893 for expenses. 
The appointment of such officer was a matter in the dis-

cretion of the board, and he should be paid. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., March 25, 1895. 

HON. N. H. MELDRUM, 
Register State Land Board. 

Dear Sir—I am in receipt of your letter inclosing bill 
of Rod. S. King, for compensation as engineer of the 
board during January, 1895. 
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I note your statement that the matter was referred 
to me by the board, as to the validity of the said claim. 

The statutes authorize the board, in making selec-
tions of land, to employ such agents and means as may 
be necessary to acquaint the board with the character of 
the land selected; and the board may provide to have the 
lands belonging to the state classified and appraised. 

The statute also provides for the leasing of lands 
upon which coal or other mineral shall be found, upon 
royalty to be determined by the board. 

It also provides that the board of land commissioners 
may cause any portion of the state lands to be laid out 

in lots and blocks, etc. 
The whole spirit of the law seems to vest a great 

deal of discretion in the land board, evidently with the 
view of carrying out the spirit of the constitution, which 
provides that the board shall have the direction, control 

and disposition of the public lands of the state, under 
such regulations as may be prescribed by law. 

The general appropriation act of 1893, made an ap-
propriation of $6,000 for the expenses of the land board, 
including among other things, "platting and survey;" and 
it would seem to be the purpose of the legislature to leave 
the manner in which the land board was to do its work, 
considerably within the discretion of the said board. 

Acting under this discretionary power, the land 
board saw fit to employ an engineer at a certain stipulated 

salary, and during the time that said board retained 
control of affairs it provided for the payment of the said 
salary. 

This bill is for the balance due said officer from Jan-
uary 1, 1893, to January 23, the day on which the new 
board took charge of affairs, and upon which the office of 
the said engineer expired. 

The question of the right of the said officer to his pay 
is not involved—it is simply and solely a question of the 
absolute right of the board to make such an appointment. 
If they had a right, and did make the appointment, the 
salary should be paid as a matter of course. 
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I am of the opinion that the appointment of such an 
officer was a matter resting in the discretion of the 
board, and that the bill may be properly paid out of the 
appropriation made for that purpose, by the present gen-
eral assembly, for the three months ending February 
28, 1895. I return the bill. 

Respectfully yours, 
B. L. CARR, 

Attorney General. 

RESOLUTIONS OF THE SAGUACHE RESERVOIR 
BOARD. 

Money on hand should be paid pro rata, so far as it will go, 
to Hendrie and Bolthoff. 

Not the duty of the state under the contract to go into liti-
gation in the matter. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., April 23, 1895. 
HON. H. A. SUMNER, 

State Engineer. 

Dear Sir—Your favor of April 18, inclosing resolu-
tions of the Saguache reservoir board, is received, and has 
been duly considered. 

In answer to the first resolution, it is my opinion 
that the amount of money on hand and unexpended 
should be paid to Hendrie & Bolthoff, and The Colorado 
Fuel and Iron Company, pro rata, so far as it will go to 
extinguish their claims. 

The addenda contract provides for the payment in 
full of all legitimate bills, or claims, incurred since March 
1, 1894; second, for those that may be incurred from the 
date of the contract until the completion of the work. 

The contract bears no date, but I am informed it was 
executed some time in July, and should construe it to pro 

ATTORNEY GENERAL OF COLORADO. 183 

provide that all bills contracted between March 1, 1894, and 
the date of the contract, would take precedence over any 
contracted after that date; and, as I understand the facts, 
the bills mentioned were contracted between March 1, 
1894, and the time of the execution of the contract. 

Of course I am giving this opinion upon the theory 
that these are the facts. 

Under the contract I do not consider it the duty of 
the state to go into any litigation in the matter; conse-
quently, under the authority contained in the second res-
olution submitted, I shall authorize the parties inter-
ested to use the name of the state, if they so desire, in 
bringing suit at their own expense. 

Very truly yours, 
B. L. CARR, 

Attorney General. 

TRANSFERRING THE FUNDS OF THE UNIVER-
SITY OF COLORADO TO THE REGENTS. 

All money in the treasury, and all that may hereafter accrue, 
is under the control of the regents of the university. 

Under the constitution, the university lands must remain 
under the control of the state board of land commissioners. 

All moneys from sale of lands must by law first go to treas-
ury. 

Law does not limit the regents in the manner of disburse-
ment of moneys. 

Better course for the regents to leave the money in the 
state treasury. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., April 29, 1895. 
HON. S. A. GIFFIN, 

Secretary of the Board of Regents, 
University of Colorado. 

Boulder. Colorado. 
Dear Sir—I am in receipt of your favor of the 26th 

instant, concerning the law recently signed by the 
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governor, transferring the funds of the university to the control 
of the board of regents. 
I see by your letter you are laboring under a misap-

prehension as to the tenor and effect of the said bill, and 
I will enclose a copy of the same in order that you may 
inform yourself concerning it. 

As you will see, under this act all moneys in the 
treasury, and all that may hereafter accrue from the sale 
of university lands, and all interest thereon, will be un-
der the exclusive control of the regents. They can draw 
said moneys from the treasury, either wholly or in part, 
upon orders drawn by the president of the board and 
countersigned by the secretary. 

Under the constitution and the laws now existing, 
the lands of the university are and must remain under 
the control of the state board of land commissioners, and 
the law requires "that the purchase moneys arising from 
the sale of lands shall be paid by the state board to 
the state treasurer, who shall receipt for the same, and 
the same shall be by him credited to the permanent fund 
to which the land sold belongs. All interest on purchase 
money, and all rents received from lands leased, shall be 
paid by the said board to the state treasurer, and by him 
credited to the income fund, to which the land belongs." 

Mills' Annotated Statutes, section 4633. 
Under this section, as you will see, all moneys 

belonging to the university must first go into the state 
treasury, and the state treasurer is liable, under his bond, 
for all such funds now in his hands, and all that may 
hereafter come into the treasury, the direction and con-
trol of it being in the board of regents of the university; 
and it is for the regents to say when they will withdraw 
the same, and in what amounts they will withdraw it. I 
think this answers your first question. 

In answer to your next, the law, as you will see, does 
not in any manner limit the regents as to the way in 
which they shall invest these funds, except that they shall 
not be loaned to the regents or to any person connected 
with the university. Under the law as it existed, prior 
to the passage of this bill, the investments could only be 
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made in state or government bonds. There was no au-
thority in law, so far as I have examined, for the invest-
ment of this fund in state warrants, although this has 
been done. I have not yet been able to ascertain from 
the treasurer what is the exact condition of the warrants 
now in his hands belonging to that fund; but he tells me 
there is about $76,000.00 so invested, and from what in-
formation I have been able to gain, I think that most of 
them, if not all, are absolutely valid and unassailable 
state warrants. 

In answer to your third question, I will say it is de-
cidedly my opinion that the better course for the regents 
would be to leave these funds in the hands of the state 
treasurer, with directions to him as to the manner of in-
vesting the same; and I believe that investments in state 
warrants, issued at the present time, drawing six per 
cent. interest, are as good as any that can be made for a 
permanent investment. Such a course as this will also 
have the effect of sustaining the state's credit to a cer-
tain extent—a matter in which the regents of the 
university are as deeply interested as any other citizens of 
the state. 

The act granting this university land to the state 
for university purposes, prescribes that it shall be for the 
use and support of the state's university. The constitution 

and the law at the present time give the board of 
regents exclusive control of this fund, and they can use 
it in such manner as in their judgment will best serve the 
interests of the university, either in the erection of per-
manent improvements or in support of the institution, or 
they can make it a permanent fund, the interest to be 
used for the support of the institution, as their best judg-
ment may dictate. 

I believe I have answered all the matters contained 
in your letter. If there are any other questions you will 
wish to submit, I shall be pleased to hear from you at 
any time. 

Very truly yours, 
B. L. CARR, 

Attorney General. 
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JURISDICTION OF THE POLICE FORCE OF THE 
CITY OF DENVER OF THE STATE ARMORY. 

Under the constitution of the state the military forces are 
always in strict subordination to the civil authorities. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., May 23, 1895. 

COLONEL BENJAMIN F. KLEE. 
Assistant Adjutant General. 

Dear Sir—I am in receipt of your favor of the 22d 
instant, requesting me to inform your department 
whether the police force of the city of Denver have juris-
diction over the state armory, located here—i. e., if a 
police officer has a right to enter the armory for the purpose 

of making arrests in the usual manner, without so-
licitation and without a warrant from a competent court. 

Under the constitution of this state, the military is 
to be at all times in strict subordination to the civil 
power; consequently, the police of the city of Denver 
have the same jurisdiction over the state armory that 
they have over the residence of private persons, and no 
more. 

A police officer, however, has no right to arrest any 
person without a warrant, except in cases where crime is 
committed in his presence, or where there is probable 
cause for believing that a felony has been committed, and 
the person arrested is the felon. Consequently, for a 
mere misdemeanor, a police officer would have no right to 
enter upon the premises of any person without warrant, 
unless he first had permission. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 
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CONCERNING THE DUTIES OF THE SECRETARY 
OF THE STATE BOARD OF HEALTH. 

No law which makes it the duty of the county clerk to dis-
tribute information of the state board of health. 

District attorney can be called upon to prosecute all viola-
tions of law. 

No provision in the law for local boards of health. 
Duty of the district attorney to appear for the people in all 

cases. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., May 23, 1895. 
HENRY SEWALL, M. D., 

Secretary of the State Board of Health, 
Denver, Colorado. 

Dear Sir—I am in receipt of your favor of the 20th, 
concerning the duties of the secretary of the state board 
of health, and of the several local boards, in which you 
say that the secretary of the board has distributed blanks 
to the various county clerks, as required by the statute, 
but in most cases the county clerks fail to distribute the 
blanks as required, and in which you ask my opinion on 
the following points: 

First—"Can the state board of health compel county 
clerks to distribute the blanks furnished them, among 
the local boards of health in their respective counties?" 

I can find no law which makes it the duty of the 
county clerk (except by implication) to distribute the 
blanks furnished by the board of health, nor that pre-
scribes any penalty for the failure to perform this implied 
duty. The law appears to be defective in this particular, 
and requires amendment to make it effective. 

Second—"Can the services of the district attorneys 
of this state be demanded in the prosecution of delinquent 
county clerks, etc.?" 
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The district attorney can be called upon to prosecute 
all violations of the law, but in the case of the county 
clerks, there being no penalty prescribed, such prosecu-
tion would be very likely to fail if instituted. 

Third—"When local boards of health fail to make an 
annual report of the vital statistics to the state board, 
how may such delinquent boards be successfully prose-
cuted?" 

There is no provision in the law concerning local 
boards of health, prescribing a penalty for a failure on 
the part of the local boards to make such reports. 

Fourth—"When the state board of health causes a 
complaint to be filed as according to section 21, of the 
law relating to the state board of health, what officer may 
be required to appear for the state board?" 

Under the general powers and duties of the district 
attorney regarding all violations of the criminal law, it 
would be his duty to appear for the people in all cases 
where the state board should cause complaint to be filed. 
There being many defects in the law, however, it would 
be advisable for the board to consult the district attorney 
and furnish him with a statement of the facts in each case 
before filing a complaint. 

I regret exceedingly that I cannot give you more sat-
isfactory directions concerning this matter. The stat-
ute seems to be effective so far as enforcing sanitary 
measures are concerned, but absolutely ineffective so 
far as compelling the various officers to perform their 
duty with reference to the collection of vital statistics. 

Further legislation will be necessary before any sat-
isfactory work can be done under this head. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 
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SALARY AND EXPENSES OF WATER COMMIS-
SIONER. 

Both the expenses and salary of the water commissioner 
must be paid by the counties within which he has rendered ser-
vices. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., July 15, 1895. 

Dear Sir—Your letter of the 11th instant, inclosing 
a letter from J. W. Mileson, county clerk of Fremont 
county, is received and contents noted. 

You say that there are eighteen counties in your di-
vision, and that only a portion of them have decrees, and 
that Fremont county refuses to pay more than one-
eighteenth of your salary and expenses, holding that the 
sum should be equally divided among the several counties 
in the division, and you ask for my construction concern-
ing the statute in the matter. 

The same question was before my predecessor, in 
1893, at which time he gave an opinion to one of the su-
perintendents of irrigation, as follows: 

"Dear Sir—In response to your favor of the 29th 
ultimo, I will say that the language of section 2457, Mills' 
Annotated Statutes, can only permit of one interpreta-
tion, and that is, that both the expenses and salary of 
superintendents of irrigation must be paid by the several 
counties within which he has rendered services." 

Acting under this opinion, the first district, which is 
composed of sixteen counties, ten of which have water 
decrees, and employ the services of the superintendent of 
irrigation, pays for the services of its superintendent by 
dividing the sum into ten parts, distributing the same 
among the counties interested, the other six being held 
exempt from any such payment. 

This practice is in line with the decision of the Court 
of Appeals, as found in the second volume, Colorado 
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Court of Appeals, at page 508. Of course, in close questions 
of this kind, the only way to have them definitely 

and permanently decided is to appeal to the courts. You 
can do this very easily by appealing from the decision of 
the county commissioners, in the case in Fremont county 
referred to in your letter, and a final appeal to the Court 
of Appeals will settle the question. 

Very truly yours, 
B. L. CARR, 

Attorney General. 
To GEORGE J. RANKIN, ESQ., 

Superintendent of Irrigation, Second Division, 
Pueblo, Colorado. 

CONCERNING CONSTRUCTION OF STATE ROAD 
FROM BELLVUE TO STEAMBOAT SPRINGS. 

A line touching the initial points described by the statute 
would be a compliance with the statute. 

The statute is mandatory and survey must be made by en-
gineer appointed by the county commissioners of Larimer and 
Routt counties. 

No way to compel action of the board except by recourse to 
courts, which course would be of doubtful utility. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., August 16, 1895. 
HON. H. A. SUMNER, 

State Engineer. 

Dear Sir—I am in receipt of your favor of to-day, 
concerning the construction of the state road from Bellvue 

to Steamboat Springs, and I quote therefrom as 
follows: 

"As an engineering problem it may be found advisable, 
upon making the survey, to diverge more or less from the route 
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to cheapen the cost of construction, and we wish to know how 
much latitude can be legally taken by the board in this matter of 
divergence?" 

Also: 
"Would a line commencing at Bellvue and ending at Liver-

more, over the present constructed county road, and thence west-
erly to the Larimer river over a road built part of the distance, be 
considered as complying with the legal provisions of the bill, and 
not too much of a divergence from the route as laid down by the 
act?" 

The statute prescribes the following route: 
"As near as practicable * * * Commencing at Bellvue 

* * * thence in a westerly direction along and near the valley 
of Cache la Poudre river to the mouth of the Roaring creek, 
thence in a northwesterly direction along and near the valley of 
the Roaring creek to the Larimer river, thence in a westerly di-
rection across the Medicine Bow range by the most practicable 
route until it connects with the first main traveled road running 
in a westerly direction, etc." 

In my opinion, any route as surveyed and located by 
you which follows the general course prescribed by the. 
statute, and touches the initial points mentioned, would 
satisfy the requirements of the statute. It must take a 
westerly course from Bellvue along the Cache la Poudre 
river, diverging from said stream only so much as may 
be necessary to avoid impracticable points. It should 
intersect the mouth of the Roaring creek, and follow the 
course of said creek as near as practicable to a point 
where it is necessary to diverge therefrom to reach the 
Larimer river. An examination of the map accompanying 

your communication shows that the suggested route 
to Livermore is more nearly north than west, and that 
Livermore is some seven or eight miles distant from the 
nearest point on the Cache la Poudre river. It also 
shows that said suggested line is easterly away from the 
valley of said river, and also from Roaring creek, and 
does not in any way fill the description of the line pro-
scribed by the statute. It also appears from your letter 
that there is a county road already constructed from Bell-
vue to Livermore, and that from Livermore to the Lari-
mer river there is also a road constructed for a part of 
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the distance. If the legislature had intended to avail 
itself of these county roads, and make the same a part of 
the state road, they certainly would have used different 
language from that in the act under consideration; and 
if you have the right to diverge from the route desig-
nated to an entirely different one, from four to fifteen 
miles distant, I can see no limit whatever to the amount 
of divergence to which you could resort. I think the 
foregoing sufficiently answers your second and third ques-
tions in the negative. 

In answer to your fourth question I would say: The 
statute seems to be mandatory, and requires that the 
survey shall be made by an engineer appointed by the 
action of the commissioners of Larimer and Routt coun-
ties. If the board should refuse to act, or to make such 
appointment, or should refuse to make the necessary 
appropriation for the expense of such survey, there is no 
way to compel such action except by an appeal to the 
courts, and such a course would be of doubtful utility. 
If the enterprise is not of sufficient moment to demand 
their action, it is doubtful whether the courts would in-
terfere, and I know of no way in which the courts could 
bring the two boards to an agreement as to the appoint-
ment of an engineer; so it seems that refusal on the part 
of the commissioners to take the required action will 
most effectually block the enterprise. 

Respectfully yours, 
B. L. CARR, 

Attorney General. 
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EIGHT-HOUR LABOR LAW OF 1S93. 

The act applies to work undertaken in behalf of state, 
county, township, school district, etc., etc. 

Law been held unconstitutional by the Supreme Court of 
this state. 

Penalty for working more than eight hours a day. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., August 19, 1895. 
HON. WM. KLETT, 

Deputy Labor Commissioner. 

Dear Sir—I am in receipt of your favor of the 17th, 
requesting a construction of the act of March 27, 1893, 
"to regulate the hours of labor of mechanics, working-
men and other laborers, etc." 

The act, by its terms, only applies to work under-
taken in behalf of the state or county, township, school 
district, municipality or incorporated town, and provides 
that it shall be unlawful for employment to be prosecuted 
for more than eight hours during one day. 

The second section provides that section 1 shall not 
be so construed as to prevent work in excess of eight 
hours a day in emergency cases; that hours in excess of 
eight a day shall be treated as constituting part of a sub-
sequent day's work, and in no week of seven days shall 
there be permitted more than fifty-six hours of labor. 

The third section provides that "Any board, officer 
or person employed who shall violate sections 1 and 2 of 
this act, shall be liable to a fine from $100.00 to $500.00 
and imprisonment in the county jail for not more than 
100 days." 

This section would make criminal every laborer who 
should work on any public work more than fifty-six hours 
in any one week, as well as the officers who should em-
ploy them. The question of the constitutional right of 

13 
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the legislature to impose penalties upon a man for selling 
his labor in such quantities and upon such terms and for 
such periods of time as he may deem advisable has been 
discussed by the courts in many cases, and a law to pre-
vent laborers and employees from making contracts ac-
cording to their best judgment has been held unconstitu-
tional by the Supreme Court of this state. 

In re Eight-Hour Law, 39th Pacific Reporter, 
329, citing Law vs. Printing Company. 
41st Nebraska, 127. 

A study of these cases and those cited therein might 
raise grave question as to the constitutionality of the act 
above referred to. So far as I have investigated the sub-
ject, no court has ever sustained a law of that character, 
considering them a species of class legislation and pater-
nalism inconsistent with a republican form of govern-
ment; but I do not deem it necessary to discuss that ques-
tion here. 

The statute expressly provides that work in excess of 
eight hours per day may be allowed in emergency cases. 
An emergency is an unforeseen occurrence or combination 
of circumstances which calls for immediate action. Un-
der such circumstances as create an emergency, the per-
son who acts must judge for himself as to the fact of the 
emergency, and if he act in good faith, there is no probability 

that any court would convict him of a criminal 
offense, even though the court might differ with him as 
to the actual emergency of the case. As I read the law, 
the only penalty that would in any probability be imposed 
upon an employer for working his men more than eight 
hours a day. would be that the extra time must be ac-
credited to another day's work, unless it appear that 
there is a manifest purpose to willfully disregard the law. 
So long as employers of the class mentioned keep within 
the limit of fifty-six hours a week for their employees, 
there is, in my judgment, very little danger of their being 
interfered with by the courts; and I shall not believe un-
til compelled to, that any court in Colorado will 
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ever fine a laboring man $100.00, or send him to jail, be-
cause he sees fit to labor nine or ten hours a day. 

Very respectfully yours, 

B. L. CARR, 
Attorney General. 

STATE HOME AND INDUSTRIAL SCHOOL FOR 
GIRLS. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., August 9, 1895. 

Madame—I am in receipt of certain questions pro-
pounded by the board of control of the State Home and 
Industrial School for Girls, which I will answer seriatim. 

First—"What is the youngest possible age at which 
a girl can be sentenced to the home by law?" 

The statute creating the State Home and Industrial 
School for Girls provides that "All girls under the age of 
eighteen years, who shall be convicted under the laws of 
the state or the ordinances of any town or city, of any 
offense not punishable by imprisonment for life, shall in 
the discretion of the court or magistrate, be committed 
to such school." 

Mills' Annotated Statutes, section 2129. 
This section taken alone would seem to include in-

fants of any age under eighteen, but the criminal code of 
the state, which has been in force since 1861, provides as follows. 

All girls under the age of eighteen who shall be convicted of a crime not 
punishable by imprisonment for life, shall be committed to the school. 

The board have power to remove girls from House of Good Shepherd. 
Before the counties can be held liable there must be a commitment. 
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"An infant under the age of ten years shall not be 
found guilty of a crime or misdemeanor." 

Mills' Statutes, section 1159. 
As no girl can be committed to the home without 

first being convicted of some offense, and as no child under 
ten years of age can be convicted, I can see no way 

in which girls under the age of ten years can legally be 
committed to the home. 

Second—"Can the board lawfully take the girls from 
the Home of the Good Shepherd and place them in the 
Industrial School for Girls without going to the courts?" 

Answer—The act creating the Industrial School for 
Girls, provides that "Until the State Home and Indus-
trial School for Girls, as provided for by this act, is 
erected, the board of control shall, by and with the con-
sent of the governor of the state, contract with one or 
more of the reformatory institutions for females in the 
state of Colorado, for the safe keeping, care, maintenance 
and instruction of girls committed under the provisions 
of this act; and it shall be the duty of the court, judge, 
magistrate or justice so committing such girl, to desig-
nate in the warrant of commitment, the particular insti-
tution to which such girl shall be committed." It also 
provides that "Girls committed under the provisions of 
this act, shall be kept, maintained, cared for and in-
structed, under and according to such rules as the board 
of control may prescribe, and the board shall have the 
power, whenever in their judgment it may be necessary, 
expedient or proper, to remove any girl from one such 
institution to another; and Provided further, also, That 

all girls committed under the provisions of this act shall 
be under the absolute control of the board of control, etc." 

This section, while its constitutionality has been 
questioned, was intended as a temporary expedient only, 
and whether constitutional or otherwise, its provisions 
can be held in no manner effective after "the State Home 
and Industrial School for Girls is established." In the 
meantime, it places such girls as may be committed to the 
reformatory "under the absolute control of the board of 
control," and with power to "remove any such girl," and 
consequently all girls, "from one such institution to an-
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other," and having "absolute control," the board have the 
right to remove them to any place they may select. 

The board of control would consequently have the 
right to demand and receive the custody of all such girls 
as may have been committed to any such institution, and 
in case of the refusal of the authorities of any such in-
stitution to surrender such custody, habeas corpus pro-
ceedings would be necessary. 

Third—"If a girl is placed in a home, at her own re-
quest or upon the application of her parents or guardian, 
is the county in which she lives responsible?" 

The statute provides that "the county from which 
any girl committed under the provisions of this act shall be 
sent, shall be liable for the expenses for the safe keeping, 
care, maintenance and instruction of such girl." 

It will be seen that under this section, before the 
counties can be held liable, there must be a commitment 
under the provisions of the act. 

This word has a technical meaning, and can be held 
to include only such as are convicted of some criminal 
offense and sentenced by the court. Girls committed 
upon their own application or the application of parents 
or guardian, must be provided for at the expense of the 
state, or in some other manner to be provided by the 
board of control. Of course, it is optional with the board 
of control to admit such girls, or in the discretion of the 
board they can be admitted upon such terms as the board 
may prescribe, in any given case, and if the parents or 
guardian have means, they can be required to pay for the 
maintenance of such girls while in the institution, or the 
board of control may, in their discretion, admit them as 
objects of charity. Of course, the county commissioners 
can, if they see fit, make provision for their maintenance, 
but in no other event can the county be held liable. 

Very respectfully yours. 
B. L. CARR, 

Attorney General. 
MRS. ALTA MAYFIELD, 

Recording Secretary of the Board of Control of the Home 
and Industrial School for Girls. 

Denver. Colorado. 
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DISCHARGE OF GIRLS FROM THE STATE HOME. 

In cases of merit, where all the members are satisfied, etc., 
with the approval of the governor, the girl may be discharged. 

Proceeding in cases of application for pardon. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., August 21, 1895. 

MRS. ALTA B. MAYFIELD, 
Secretary of Board of Control, Etc., 

No. 3020 Marion street, Denver, Colorado. 

Dear Madame—In answer to your letter of the 17th 
instant, I will say: 

First—The statute provides that "in a special and 
particular case of merit, where all the members of the 
board are satisfied, etc., they may discharge any girl, 
with the approval of the governor." This language seems 
to require that all the members of the board shall act in 
the matter, and I hardly believe it would be competent 
for a quorum of the board to act, even though there were 
members not present after notice. The statute seems to 
require the action of all the members of the board, rather 
than the board itself, and it requires that all the facts and 
circumstances be entered of record in the proceedings 
of the board. 

Second—"If an application for pardon is first pre-
sented to the board of pardons, and by them referred 
to the board of control for recommendation, is it necessary 
for the board of control to refer this recommendation 
back to the board of pardons, or act direct with the con-
sent of the executive?" 

No it would not be necessary for the matter to be 
referred back. 

The board could act upon this, and if the governor 
approves, could discharge the applicant. If, however, 
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the board were not unanimous, the recommendation by 
the majority of the board might induce the board of 
pardons to recommend a pardon. 

"Very respectfully yours, 
B. L. CARR, 

Attorney General. 

PUBLICATION OF CONSTITUTIONAL AMENDMENTS. 

1. Publication for less than full period of three months, 
invalid. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., December 27, 1895. 

Gentlemen—I have considered the question submit-
ted to me by you, viz.: "In the publication of the 
proposed amendments to the constitution, what period of 
time must intervene between the date of the first publi-
cation and the day of election, in order that such 
publication shall entitle the publisher to compensation for 
the same?" 

The constitution provides that: 
"The secretary of state shall cause the said amendment or 

amendments to be published in full, in at least one newspaper in 
each county (if such there be), for three months previous to the 
next general election for members to the general assembly." 

Section 11, article XIX., Constitution. 
It has been held that: 
"The state constitution can only be changed by the people 

in convention or in the mode prescribed in the instrument itself. 
If the latter mode is followed, every requisition of the constitution 
must be observed." 

Citing Collier vs. Fierson, 24th Ala., 110. 
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This question was first submitted to me by the hon-
orable secretary of state in May last, and in my letter to 
him of May 3, 1895, I said: 

"The constitution of this state provides that these amend-
ments must be published 'for three months previous to the next 
general election for members to the general assembly.' The stat-
utes of this state provide that, 'The word month should be 
construed to mean a calendar month.' 

"That statute was in force at the time of the adoption of the 
constitution, and the word month, as used in the constitution, 
must be construed to have been used according to the meaning of 
the word as provided by law at that time. 

"In the absence of any statute, the authorities are in favor of 
this construction. In fact, it is so held in nearly all of the 
American states where there is no statute upon the subject. 

"Three calendar months previous to the date of the last elec-
tion would be the time, intervening between the 6th day of Au-
gust, 1S94, and the 6th day of November, 1894, and in my judg-
ment, a publication for less than that period of time, would not 
be the publication contemplated by the statute, and would be 
of no value." 

At the time this opinion was rendered I did not 
know how far reaching it would be, as I was not then 
informed that there were any considerable number of 
newspapers that had published the proposed amendments 
for less than the full period of three calendar months, and 
I based my opinion upon the constitution itself, and one 
or two authorities which I found bearing upon the sub-
ject. 

Since the submission of this question by the auditing 
committee of the casual deficiency bond fund, I have 
taken pains to examine the matter fully, with a view if 
possible of finding some way in which those newspapers 
that published the amendments for thirteen weeks, in 
good faith, could be compensated therefor; but I regret 
to say that every authority I have consulted sustains the 
opinion which I gave to the honorable secretary of state, 
and in support of that opinion I cite: 

Freeman on Executions, section 285. 
Peirson vs. Bradley, 48th Ill., 250. 
Garrett vs. Moss, 20th Ill., 554. 
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Alcott vs. Robinson, 21st N. Y., 150. 
Wood vs. Moorehouse, 45th N. Y., 369. 
Bachelder vs. Bachelder, 1st Mass., 255. 
Hill vs. Faison, 27th Texas, 428. 
S. S. and L. Society vs. Thompson, 32d Cal., 

347. 
In the latter case the court say: 
"In these cases the judges took care to confine their decis-

ion to the point that the full time required by statute must inter-
vene between the first publication of the notice and the day ap-
pointed for the performance of the act designated in the notice." 

The case of Hill vs. Faison, above cited, was a mat-
ter concerning certiorari, wherein the statute required the 
citation to be published at least three successive weeks 
before the return day. The publication was for a less 
time, and the court say: 

" W e think this provision of the statute is not complied with 
by a publication, in three successive issues of a weekly newspaper, 
unless the full term of three weeks, or twenty-one days, elapses 
between the day when the citation is first published and the day 
on which the judgment is rendered, exclusive of the first day of 
publication, and also of the return day of the writ. Statutes re-
garding the general subject of notice are always to be construed 
as respects the computation of time, most liberally in favor of the 
party who is to be affected by the notice which the statute pro-
vides." 

The publication of constitutional amendments is in-
tended to give notice to the people in order that they may 
vote intelligently, and the people are the party "who is to 
be affected by the notice," and they are entitled to the full 
notice required by the constitution. A publication for 
a less time than the full period of three months is, there-
fore, absolutely void and does not entitle the publisher to 
any compensation for his services. 

I regret that I am compelled to render this opinion, 
as there are several newspapers which published these 
amendments in good faith, believing they were complying 
with the law, the fault being that of the Hon. Nelson A. 
McClees, secretary of state, in failing to send out the 
notices in ample time. It apears, however, that the sec-
retary sent to each one of the papers, with the notices 
a hectographic letter, in which he said: 
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"You must publish this notice for three months, commencing 
on the 6th day of August, and ending on the 6th day of No-
vember." 

It appears, also, that several of these notices were 
mailed in Denver on the 6th day of August, 1894, and it 
was utterly impossible for the publisher to receive them 
in time to comply with the requirements of the letter. It 
may be said that the publishers are in a measure them-
selves responsible, as they should have at once returned 
the notices, being unable to comply with them; but it 
seems that many of them suposed that the publication for 
thirteen weeks would be construed to mean three months; 
such, however, I am fully satisfied is not the law. 

If the fund, out of which payment of the casual de-
ficiency claims is to be made, was more than sufficient 
to pay all absolutely valid claims, this matter might be 
passed over and payment made, with injury to no one; 
but it has been ascertained that of all the bona fide claims 
against that fund, only about ninety-five per cent. can be 
paid, and if this committee were to allow claims of the 
character under consideration, it would have the effect 
to deduct just that much more from the valid subsisting 
claims, and thereby deprive such claimants of their 
legal rights in the premises. 

Such being the case, I believe it to be clearly the 
duty of the auditing committee to disallow all claims for 
such publications wherein such publication was com-
menced after the 6th day of August, 1894. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 
To the Auditing Committee of the Casual Deficiency Bond Fund, 

Denver, Colorado: 
I concur in above opinion, and am bound by it. 

A. W. McINTIRE, 
Governor. 

The above opinion appears to me to be controlling, 
and I am compelled by it to act in accordance there-
with. 

C. C. PARKS, 
Auditor. 
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POWERS AND DUTIES OF THE PENITENTIARY 
COMMISSIONERS WITH REFERENCE TO 
WORK ON STATE CANAL NO. 1. 

Act of 1891 authorizes board to locate, acquire, construct, in 
the name and for the use of the state of Colorado, ditches, etc. 

For the purpose of construction may use convict labor of 
persons confined at Canon City. 

Board authorized to receive subscriptions, etc., which must 
be in money. 

The act of 1891 made appropriation of $50,000.00. 
The act of 1893 made appropriation of $40,000.00. 
Opinion of Attorney General Engley referred to. 
Board of penitentiary commissioners acting as a board of 

construction. 
Intention of legislature to leave that portion of canal lying 

near penitentiary in charge of the board of control, etc. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., January 21, 1896. 
HON. W . H. MEYER, 
HON. I. D. CHAMBERLAIN, 

Penitentiary Commissioners, 
Canon City, Colorado. 

Gentlemen—In conversation with me last Saturday, 
you asked my opinion as to the powers and duties of the 
penitentiary commissioners with reference to the work on 
state canal No. 1, and at that time I told you I would 
give you my opinion on the matter after consulting with 
his excellency, the governor, on the subject. I have had 
a conference with the governor, and I give you the result 
of my investigation and the conclusions I have arrived at, 
upon which his excellency and myself are fully agreed. 

The investigation involves the examination of the 
following statutes: 

The act of April 19, 1889, empowering the board of peniten-
tiary commissioners to construct ditches, etc. Found on page 285, 
Laws, 1889. 
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The act of April 8, 1891, making an appropriation to continue 
the construction of state canal No. 1. etc. Laws of 1S91, page 335. 

The act of April 8, 1893, appropriation for state canal No. 
1. Laws, 1893, page 57. 

Act of April 17, 1893, establishing board of control of state 
canal No. 1. Laws, 1893, page 441. 

The act of March 7, 1889, contains a general provision 
authorizing the board of penitentiary commissioners to 
locate, acquire, construct, in the name of and for the use 
of the state of Colorado, ditches, canals, reservoirs and 
feeders for irrigation and domestic purposes, and for 
that purpose may use convict labor of persons confined, 
or that may be confined as convicts in the state peniten-
tiary at Canon City. Section (i of the said act provides 
that for the purpose of aiding in the construction of the 
said ditches, canals, reservoirs and feeders, said board 
is authorized to receive subscriptions and advancements 
of money from persons owning land along the line of said 
proposed ditches, canals, reservoirs and feeders, or per-
sons desiring the construction of the same, and to issue 
receipts or certificates to such person or persons so ad-
vancing money for the amount thereof, which receipt or 
certificate shall draw interest at the rate of seven per 
cent. per annum, and both principal and interest shall be 
payable in water to be taken from the said ditches, ca-
nals, reservoirs or feeders, etc. 

One of the questions proposed by you is whether or 
not under this section, or any other statute on the same 
subject, the board of penitentiary commissioners can re-
ceive subscriptions to be paid in labor or material or any-
thing else other than money, and whether or not the pen-
itentiary commissioners can let contracts for the con-
struction of the said canal and issue certificates therefor. 
I am of the opinion that the power given the penitentiary 
commissioners under the act before cited cannot be ex-
tended beyond the provisions of that act, but whatever 
subscriptions or contributions are made must be in money, 
and must be used for the purpose of purchasing powder, 
fuse, teams, tools and materials rendered necessary in 
connection with the work of convicts. The act of April 
8, 1891, made an appropriation of $50,000.00, to be ex 
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expended under the direction of the board of commissioners 
of the state penitentiary, acting as a board of construc-
tion of said canal. The act of April 8, 1893, appropriated 
some $40,000.00 to continue the work, and provided that 
the amount should be expended by the direction of the 
board of commissioners of the state penitentiary acting 
as a board of construction of said canal. The act of 
April 17, 1893, established a board to be known as a 
"board of control of state canal No. 1, and reservoirs con-
nected therewith." Said board consisted of the lieuten-
ant governor, state engineer, and warden of the peniten-
tiary; the lieutenant governor to be chairman, and the 
register of the board of land commissioners to be secre-
tary. 

My predecessor, Mr. Engley, in answer to a question 
from the state engineer, rendered two opinions on these 
two acts of 1893. In his opinion of September 22, he 
said: 

"While the act of April 17. provided for now constituent el-
ements of the board, it left the board itself a complete legal en-
tity with all the powers conferred upon it at any time by law 
which had not been abrogated. 

"It is a well established rule of construction, that statutes 
referring to the same subject must, if possible, be construed so 
as to give vitality to both. A later statute repeals a former if 
in conflict with it; but if any part of the former statute is not 
necessarily repealed by the latter, it will be allowed to stand. 
Thus, in the case before us, the board remains a board for the 
purpose for which it was created, to as much intent under the 
act of April 17, 1893, as under the act of 1889 or of 1891, or of 
April 8, 1893." 

The "board" referred to is the one composed of the 
penitentiary commissioners acting as a board of construc-
tion. He also held in this opinion that the act of April 
17 provided a different plan for the construction of that 
portion of the canal lying east of the east line of town-
ship 18, from that lying west of said township line; that 
lying west of this line was to be constructed by the peni-
tentiary commissioners acting as a board of construction, 
that east of the said line to be constructed by the board of 
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control, under the provisions of the act of April 17, 1893. 
In his opinion written the next day he said: 

"In reply to your last question, I find that the board of peni-
tentiary commissioners had no control of said fund nor any part 
of it since April 17, 1893. They have not been a 'Board of Construction' 

since the date last mentioned. The 'Board of Control,' 
as now constituted, has fully succeeded to the old 'Board of Con-
struction.' They differ only in name." 

After careful examination of the statutes I am 
inclined to agree with my predecessor in the first opinion 
rendered by him, viz.: That it was the intention of the 
legislature to leave that portion of the canal lying near 
the penitentiary under the control of the penitentiary 
commissioners, and to be constructed with convict labor, 
and that portion at a distance from the penitentiary in 
charge of the board of control provided for by the act of 
April 17, 1893, and to be constructed by contract, pay-
ment therefor to be made with certificates of indebtedness 
provided for in said act. 

I find that the question of the constitutionality of the 
act of April 17, 1893, has been passed upon by the Su-
preme Court, in the case of "Canal Certificates, 19th Col-
orado, 63." In that case the court held that the certifi-
cates provided for in the act of 1893 were valid in so far 
as they were made receivable in payment for water from 
the canal or for permanent water rights therein, but that 
the act was unconstitutional in so far as it provided for 
their being received in payment for lands. 

The record of the board of control, which can be 
found in the office of the state board of land commission-
ers, shows a considerable amount of business was carried 
on by the said board between May and November, 1893, 
but that after this decision of the Supreme Court was 
rendered, business of the board stopped entirely. I am 
not informed as to whether or not the appropriations 
made have been exhausted. If not, they are not available 
at the present time. There have been no meetings of the 
said board of control during the present administration, 
and I do not understand it to be the policy of the present 
governor to encourage the letting of contracts under the 
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act of April 17, 1893, it being his policy to do such work 
as may be done by the convicts with such means as may 
be provided by subscriptions under the act of 1889, so as 
to enhance the value of the property and at the same time 
preserve the rights of the state in the property, and also 
to furnish employment to the convicts in the penitentiary. 

There is no fund, however, available for paying 
extra guards or purchasing material such as might be 
necessary, except such funds as the penitentiary commis-
sioners may be able to secure by contributions under the 
act of 1889. 

I have no doubt whatever of the authority of the 
board, under that act, to employ convicts in the peniten-
tiary upon any portion of the canal, or upon any other 
canal, reservoir or lateral which the state may be en-
gaged in constructing, and to receive cash subscriptions, 
issuing water scrip therefor, as provided in the act. 

I believe I have answered all of your questions. If 
there is any other matter you desire information upon I 
shall be pleased to aid you in any way possible. 

Very truly yours, 
B. L. CARR, 

Attorney General. 

PAYMENT OF COSTS IN PROSECUTIONS UNDER 
THE GAME LAWS. 

No status for the prosecution of violations of game laws dif-
ferent from other prosecutions. The cost of prosecution must be 
paid by the county in which the offense was committed unless the 
prosecuting witness be adjudged to pay them. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., March 19, 1896. 
HON. GORDON LAND, 

State Fish Commissioner and Game Warden. 

Dear Sir—I am in receipt of your communication of 
March 10, inclosing a letter from Mr. John F. Gray, 
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county attorney of Mesa county, making inquiry as to the 
payment of costs in prosecutions under the game laws, 
and the distribution of funds obtained through such 
prosecutions, and I note your inquiry as to what bills can 
be properly paid out of this fund, and also whether the 
county commissioners have the right to determine the 
disposition of the same when the law governing the office 
of the game and fish warden places all other expenditures 
in that department under the direction of the game and 
fish warden, and requires the state warden to embody 
an account of the same in his annual report to the gov-
ernor. 

Section 20 of the game laws of 1893 is as follows: 
"It is hereby made the special duty of the district attorney, 

all sheriffs, constables and police officers of the state, to prosecute 
any person violating the provisions of this act that may come to 
his knowledge, and it is hereby made the duty of the game and 
fish warden, and all deputy game and fish wardens, to investigate 
all reported violations of this act that may be brought to their 
attention by any citizen in the county in which the offense is al-
leged to have been committed." 

It also makes it a misdemeanor for any officer to vio-
late the provisions of this act. 

Section 9 of the said act authorizes the game and 
fish warden and his deputies, to seize, take and con 
confiscate any game killed in violation of the provisions of 
this act and to sell the same, and concludes as follows: 

"That in case of the sale of the same, then all the proceeds 
of such sale shall be paid into the county treasury, the same to 
be appropriated for the enforcement of the provisions of this 
act." 

Section 18 of the said act provides penalties for vio-
lations of the act, and fines not less than $25.00 nor more 
than $300.00 for each offense, and imprisonment, etc. 
The section closes as follows: 

"All moneys collected under the provisions of this act shall 
be paid into the county treasury, the same to be appropriated for 
the enforcement of the provisions of this act." 
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I cannot find any statute which places the funds 
collected under the provisions of this act at the disposal 
of the game warden or any other officer connected with 
your department. 

Section 801, Mills' Annotated Statutes, provides: 
"All claims and demands held by any person against the 

county shall be presented for audit and allowance to the board of 
county commissioners of the proper county, in due form of law, 
before action in any court shall be maintainable thereon, and all 
claims when allowed shall be paid by a county warrant or order, 
drawn by said board on the county treasury, upon the proper 
fund in the said treasury, for the amount of the said claim." 

I cannot find any statute which provides any different 
status for a prosecution under the game laws than 

that provided for all other prosecutions. The game 
warden and all other officers connected with the admin-
istration of the law are charged with the duty of instituting 

prosecutions under this act. They must be instituted 
in the county where the offense is committed, the 

same as other prosecutions. The cost of such prosecu-
tion must be paid in the same manner as prosecutions for 
other offenses. 

Section 699 of Mills' Annotated Statutes provides as 
follows: 

"The costs in criminal cases shall be paid by the county in 
which the offense was committed, unless the prosecuting witness 
be adjudged to pay them." 

In cases of conviction under the game law and the 
payment of fine by the defendant, the money must be 
placed in the county treasury and becomes a special fund 
for the payment of such costs and expenditures, but the 
bills for such costs and expenditures must be presented 
to the county commissioners the same as in other cases, 
and warrants drawn upon the county treasury against 
such special fund. If there be no money in said fund, 
it is probable that the same would have to be paid out of 
the general fund in the same manner as costs in other 
cases. Until I examined this matter, I had supposed that 
funds obtained from fines or the sale of confiscated property 

14 
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under this act were under the control of the state 
game warden, but I have examined the statute carefully, 
and can find no such provision. 

Very truly yours, 
B. L. CARR, 

Attorney General. 

DUTIES OF MINE OWNERS AND PENALTY FOR 
NEGLECT. 

Refusal to perform the duties required in the act of 1885 
shall be deemed a misdemeanor, etc. 

State of Colorado, 
Attorney General's Office. 
Denver, Colo., May 2, 1896. 

DAVID GRIFFETH, ESQ., 
State Coal Mine Inspector, 

Denver, Colorado. 

Dear Sir—Your favor of April 22 is received and con 
tents noted. 

You set forth in your letter certain matters concerning 
the Trinidad mine at Golden, upon which, not being 

an expert, I am incompetent to pass judgment. The act 
of 1885, sections 2 to 10, inclusive, pages 135 to 140, pro 
vide what shall be the duty of the owners and operators 
of coal mines, and the following sections make it your 
duty to see that the provisions of the act are complied 
with. Section 20 of the act, on page 144, provides that: 

"The neglect or refusal to perform the duties required to be 
performed by any section of this act, or the violation of any of 
the provisions hereof, shall be deemed a misdemeanor, and any 
person so neglecting or refusing to perform such duties, or violat-
ing such provisions, shall, upon conviction, be punished by a fine 
of not less than one hundred dollars, nor exceeding five hundred 
dollars, at the discretion of the court." 
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Section 11 of the said act, on page 140, authorizes the 
inspector of coal mines, 

"By civil action in the name of the state, to enjoin or re-
strain the owner or agent from working or operating such mine 
with more than twelve miners under ground during each twenty-
four hours, until it is made to conform to the provisions of this 
act." 

These two sections provide the remedy to which you 
may resort. You can bring civil suit to enjoin the operation 

of the mine if it has not provided the necessary ap 
appliances and is not in the condition required by the statute, 

or you can file an affidavit, setting forth the facts, 
with the district attorney of the proper district, and re-
quest him to prosecute the matter in the criminal courts. 
In all probability either one of these remedies would have 
the effect to induce the owners of the mine to put it in 
proper shape or suspend operations altogether. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 

DISPOSITION OF FINES COLLECTED ON ACCOUNT 
OF VIOLATION OF FISH LAWS. 

Section 7, of the act of 1887, provides that one half shall be 
paid to the person giving the information and one-half to the 
county treasurer, for the benefit of school fund. 

In 1881 this section was amended so as to read: "One-half 
to the person giving the information and one-half to the state 
treasurer, to be expended by the fish commissioner in the preser-
vation and propagation of food fish in this state." 

The latter statute still in force. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., June 2, 1896. 
HON. GORDON LAND, 

Pish Commissioner. 

Dear Sir—I note your inquiry concerning the disposition 
of fines collected for and on account of the violation 
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of the fish laws. The law concerning the protection, 
preservation and propagation of fish was first passed 

in 1887. Section 7 of that act provided that all fines 
collected under the provisions of this act shall be paid, one-
half to the person giving information, and the other half 
into the county treasury for the benefit of the school 
fund. 

General Laws, 1877, page 466, section 7. 
In 1881 this section was amended so as to read as 

follows: 
"All fines recovered under the provisions of this act should 

be paid, one-half to the person giving information of the offense, 
and the other half should be paid into the state treasury, to be 
expended by the fish commissioner in the propagation and pres-
ervation of food fish in this state." 

Session Laws of 1881, page 125, section 1. 
See, also, Mills' Annotated Statutes, section 

1960. 
As far as I am able to find, this statute is still in 

force, and determines the manner in which the fines col-
lected under this act are to be disposed of. 

Respectfully yours, 
B. L. CARR, 

Attorney General. 

CASUAL DEFICIENCY BONDS. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., October 25, 1896. 

MESSRS. BLAIR & CO., 
No. 33 Wall street, 

New York City, New York. 

Gentlemen—I am in receipt of your letter of October 
21, 1895. Your former letter and telegram were received 
several days ago. 
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I quote from your letter: "We see no justification 
for you to refuse to have this point passed upon, when 
it is perfectly apparent to you that we desire to take the 
bonds if valid, etc." 

Permit me to say in response that I have no option in 
the premises: It is a matter which lies entirely with the 
Supreme Court. I have consulted with the judges per-
sonally, and they are decidedly averse to considering 
the matter further. At the first interview I had with 
them they absolutely refused to entertain the question 
further, saying they had passed upon every question pre-
sented, and it was time there was an end to the matter. 
If this question were passed upon by them there was no 
knowing what other question might be raised, provided 
some party here, who seems to be inclined to prevent the 
negotiation of the bonds, should write to you concerning 
it. As a matter of fact, the question you raised was 
passed upon by the court at the former hearing. It was 
squarely presented by Mr. Parks in his argument, and 
they decided (as quoted in your letter) that their atten-
tion had not been called to anything in the act or its title 
that was supposed to contravene the constitution. 

On account of the urgency of the matter I have spent 
the last two or three days in investigating the facts, and 
have prepared a submission which is now in the hands of 
the governor for his action. He said to me a few minutes 
ago that he wanted to "sleep over it," and would let me 
know in the morning whether or not he would present it. 
If he decides to do so, we will make an effort to secure 
an opinion from the Supreme Court upon the facts. I 
do not think, as a matter of law, the court will hold that 
the legislative declaration is conclusive. It is too dan-
gerous a doctrine, and one which I think our Supreme 
Court will not follow. 

I have presented the facts concerning the unprece-
dented reduction of assessment and the consequent defi-
ciency of the revenue and concerning the several appro 
prations which were not paid by reason of such deficiency. 
If the court see fit to entertain the matter we will have 
their opinion in a few days; if they decline to consider it, 



214 BIENNIAL REPORT 

I know of nothing further that can he done. So far as 
I am concerned, I have no doubt whatever that the situation 

was such as was contemplated by the constitution, 
wherein it provides for the issuing of bonds to meet cas-
ual deficiencies of the revenue, and you will permit me to 
suggest that there are many states in this Union in 
which there is no provision for securing an opinion from 

the Supreme Court in advance, and you are constantly 
handling bonds of such states without any adjudication 
upon their validity. 

Very truly yours, 
B. L. CARR, 

Attorney General. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., November 12, 1896. 
MESSRS. BLAIR & CO., 

No. 33 Wall street, 
New York City, New York. 

Gentlemen—As I wrote you last week, I prepared a 
statement of the facts concerning the deficiency bonds, 
and submitted the same to the governor. After considering 

the matter carefully, he has determined that it is 
unadvisable to make a submission, for the following rea-

sons: 
The Supreme Court have no machinery whereby they 

can investigate and determine questions of fact. They 
would necessarily, therefore, be required to take the 
statement of facts, as presented by him, as true, and that 
might not be satisfactory to you, and the question would 
probably come back again for determination, even after 
the Supreme Court have passed upon it. 

The Supreme Court have always held that it is within 
the province of the court, notwithstanding the requisition 
of the governor, to determine for themselves what questions 

are proper to be submitted, and the governor does 
not deem it advisable to submit matters which, judging 
from our experiences in the past, we have reason to be 

ATTORNEY GENERAL OF COLORADO. 215 

believe the court would refuse to pass upon. His excel-
lency is also of the opinion that the facts submitted to 
you may be as well determined by your own attorneys as 
by the Supreme Court of this state, and therefore I sub-
mit to you the main facts which I had prepared to submit 
to the Supreme Court, as follows: 

The average increase in the assessed valuation of the 
state, from the year 1877 to the year 1892, was nearly 
$13,000,000.00 per annum, as appears by the report of the 
state auditor for the fiscal year ending November 30, 
1892; the assessment for the year 1893 was $236,884,-
447.48; the estimates of the assessment for the years 1893 
and 1894, as made by Hon. J. M. Henderson, and upon 

which appropriations were based by the ninth general 
assembly, were as follows: 

Assessment of 1893, estimated $245,000,000 00 
Assessment of 1894, estimated 255,000,000 00 

Total $500,000,000 00 $500,000,000 00 

Tax of 2 11/20 mills on the dollar. .$ 1,183,333 36 
Less 5% uncollectible 59,166 66 

Tax collectible $ 1,124,166 70 
Fees from secretary of state, two 

years, estimated $ 140,000 00 
Insurance department, estimated. 65,000 00 
Interest on deposits, estimated... 70,000 00 
Receipts from other sources, est.. 15,000 00 

Total revenue other than tax, 
estimated $ 290,000 00 290,000 00 

Total estimated income of 
revenue $ 1,414,166 70 

That acting on said assessment as a basis, said ninth 
general assembly made appropriations from the general 
revenue to the amount of $1,358,811.39; that the actual 
assessment for the state for the year 1893 was $238,922,-
417.05, and for the year 1894, $208,905,227.15, making a 
total for the two years of $447,627,644.20, being a deficit 
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in the amount of the assessment as estimated by the 
auditor, in the sum of $53,372,366.80, and making a total 
deficiency of the revenue of the state for the said fiscal 
years 1892 and 1893, as estimated aforesaid of $126,-
303.49. 

That the office of the secretary of state's fees for the 
said year amounted to $96,861.88; of the insurance de-
partment, $84,990.98; interest on deposits, $55,686.84; 
receipts from all other sources amounted to $16,459.26, 
making a total deficiency of $36,001.04, in the estimate as 
made by the auditor aforesaid, and making a total 
deficiency in the revenue in the sum of $162,304.53; that by 
reason of such deficiency the following amounts 

appropriated by the said ninth general assembly could not 
be paid; that is to say: 

Penitentiary maintenance $ 13,244 26 
Industrial school maintenance 17,011 57 
State reformatory maintenance 5,395 70 
Insane asylum, buildings and maintenance.. 20,662 24 
Wolf and scalp bounties 14,532 00 
State board of horticulture 1,394 50 
Outstanding certificates of indebtedness and 

interest 22,300 00 
Outstanding loco certificates 6,500 00 

Total $101,040 27 

All of said appropriations having been made for the 
purpose of paying the claims now outstanding against 
the state, and certificates of indebtedness and approved 
vouchers and bills are now outstanding against the state 
therefor. 

That the said ninth general assembly made an appro 
appropriation in the general appropriation bill as follows: 

"For rent of executive and judicial departments, including 
light, heat and water, and pay deficiency for rent of various de-
partments of state, for the years 1893 and 1894, the sum of 
$22,330.00." 

That said sum was not sufficient to pay the necessary 
rentals of the said several departments of the state gov-
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government, and that an indebtedness was incurred in the 
sum of $14,249.61, on account of rent of the said several 
departments. 

That the total amount of such outstanding indebtedness, 
in addition to that created in the suppression of in-

surrection, for the years 1893 and 1894, unprovided for by 
the revenues of the years 1893 and 1894, as near as can 
be ascertained at the present time, is more than $100,-
000.00. 

Upon these facts, as I have said to you before, I have 
no doubt whatever that such indebtedness, to the amount 
of $100,000.00, is such as is contemplated in the constitutional 

provision, wherein it provides for casual deficien-
cies of the revenue. If such claims do not come within 
the definition of that term, I cannot conceive of any con-
dition of affairs which would do so, and the constitutional 
provision would amount to nothing. Such a construction 
as this cannot be entertained. 

I submit these facts in order that you may present 
them to your attorneys, and I know of nothing further 
that can be done. 

Very truly yours 
B. L. CARR, 

Attorney General. 
Note—This matter was afterwards submitted to the 

Supreme Court upon facts essentially as stated above, 
and the constitutionality of the act sustained. 
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ABANDONED SHAFT MINES. 

Does not come within the scope of duty of mining bureau. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., July 14, 1896. 
HON. HARRY A. LEE, 

Commissioner of Mines, 
Denver, Colorado. 

Sir—Your favor of the 9th instant is received, ask-
ing my opinion as to whether or not it is your duty to 
take action in the case of an abandoned shaft about 100 
feet deep and filled with water. After carefully examining 

the statute which creates your office and defines your 
duties, I am of the opinion that it does not come within 
the scope of your authority to take any action in this 
matter. 

The owner of the property on which the shaft is 
located should be proceeded against by the local authorities 
for maintaining a nuisance, and they have ample authority 

to abate the same. 
Yours truly, 

B. L. CARR, 
Attorney General. 

MISCELLANEOUS. 



DISTRIBUTION OF THE COMPENSATION OF 
WATER COMMISSIONERS. 

The matter has been determined by Court of Appeals, in 
Commissioners vs. Locke, 2d Colo. Appeals, page 508. 

Each county bound to allow equal parts of compensation. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., July 17, 1896. 
JOHN WESCH, ESQ., 

County Clerk, 
Cortez, Colorado. 

Dear Sir—Your favor of July 10 was on my desk on 
my return from a trip East. I note your inquiry concerning 

the distribution of the compensation of water com-
missioners. 

This matter has been determined by the Court of Ap-
peals, in the case of County Commissioners vs. Locke, 2 
Colorado Appeals, page 508, in which the court says: 

"Prior to the amendatory act of 1889, no question could have 
arisen as to the obligation of Park county, to pay the one-fourth of 
what the commissioner was entitled to charge, because by the 
terms of that act each county was bound to allow the commis-
sioner an equal part of his compensation. * * * The 
inconveniences and uncertainty attending any other mode of computa-
tion than the simple division of the sum total which the commis-
sioner receives, by the number of counties comprising his water 
district, and the failure of the legislature to provide any other 
scheme, in terms or by necessary implication, leads to the con-
clusion that the responsibility of the counties was entirely unaltered 

by the amendment." (Referring to the act. of 1889.) 
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Following the rule so established, it would be the 
duty of the county commissioners of each county to draw 
warrants for the water commissioner and his deputies for 
one-fourth of the amount of these bills. I should say 
that the water commissioners should make out their bills 
in full, and present them to the counties; each county 
would then be under obligation to pay one-fourth of the 
amount. 

Very truly yours, 
B. L. CARR, 

Attorney General. 

INTEREST ON JUDGMENT AGAINST MR. NANCE'S 
BONDSMEN. 

The $25,000 not paid over by Mr. Nance draws interest at 
eight per cent. 

Had the money been paid over to treasurer, he could have 
called warrants drawing six per cent. 

Attorney general has no authority to make compromise. 

State of Colorado. 
Attorney General's Office. 
Denver, Colo., July 6, 1896. 

HON. A. C. PHELPS, 
Denver. Colorado. 

Dear Sir—Your favor of the 3d instant is received 
and contents noted. 

You say that certain of the defendants are of the 
opinion that the judgment against Mr. Nance and his 
bondsmen is erroneous as to the matter of interest. 
From the time of the settlement between Mr. Nance and 
Mr. Mulnix and the date of the judgment, I fail to see 
upon what theory there can be error in that particular. 

There was a settlement and account stated between 
Mr. Nance and the state treasurer, and upon that account 
a balance of $25,000 was not paid over. Under the stat-
ute, as I understand the law, such balance should draw 
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interest at eight per cent., and I notice that you fail to 
state that in your opinion, as a lawyer, the contention of 
said defendants can be maintained. 

I can see no equitable reason why this interest 
should not be paid. Had that money been paid over to 
the treasurer, he could have called warrants drawing six 
per cent. interest to that amount, and there should cer-
tainly be paid a sufficient amount of interest to pay the 
interest which the state pays upon its warrants. 

Were I disposed to make any compromise of this mat-
ter, however, I do not see that I have any authority to 
discount a claim of the state, or to accept any sum on 
behalf of the state less than the amount which the law 
provides. As a lawyer, I think you will agree with me 
on this proposition. 

So far as the matter of enforcing the judgment is 
concerned, I have already stated to one of the defend-
ants that all I care for is to have the money in the treasury 

during the present fiscal term—that is, not later than 
the 1st of January, 1897. 

I cannot agree to any greater extension of time. I 
do not think the sureties on Mr. Nance's bond have reason 
to complain of my conduct of this case. I waited three 
or four months after the matter was turned over to me 
by the treasurer, before bringing suit, notified all the 
sureties of their liability and requested settlement, and 
after waiting what I considered a reasonable length of 
time, commenced suit. Upon a technicality, and I 
believe erroneous, Judge Owens dismissed the first suit. I 

then waited a considerable length of time before bringing 
suit again. The defense was interposed, which in my 

judgment was purely technical, and solely for the pur-
pose of delay. Of course, I can see a reason for this on 
the part of the defendants; but, acting on behalf of the 
stale, I believe it to be my duty to take the same course 
that I would in the case of a private debtor seeking to 
recover a just debt, and I fail to see that I have any au-
thority to make any compromise in the matter whatever. 

Very truly yours, 
B. L. CARR, 

Attorney General. 
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POWER OF THE BOARD OF COUNTY COMM1S-
MISSIONERS TO USE CERTAIN FUNDS FOR 
THE CONSTRUCTION OF COURT HOUSE. 

Law makes it the duty of county commissioners to provide 
suitable buildings for county offices. 

Duty of board at the time annual tax is made to make 
appropriation for expenses of ensuing year, and no further appro-
priation shall be made during the fiscal year, nor shall such 
amount appropriated exceed the total revenue that shall be 
collected during the fiscal year. 

The board have no power to overdraw any of the funds 
provided for in the appropriation resolution. 

None of the funds now on hand, or that will be on hand at 
the end of the year, can be used for that purpose. 

Building of a court house could not be considered as "ordin-
ary county expenses." 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., June 15, 1896. 

J. E. GAUGER, ESQ., 
County Clerk, 

La Junta, Colorado. 

Dear Sir—I am in receipt of your communication, 
enclosing copy of the order of the county commissioners 
of Otero county of June 6, 1896, requesting my opinion 
as to the power of the board of commissioners to use cer-
tain funds for the construction of the court house. I 
have also been furnished with copies of opinions written 
by Mr. B. F. McDaniel and Mr. John R. Dickson, concern-
ing the matter. 

I fully concur in said opinions in so far as they do not 
conflict with what I may say hereafter in this matter. It 
is stated in the order that the board made a levy creating 
a special redemption fund, under the provisions of the 
act of 1893, which amounts now to $2,500, all of which 
money is in the treasury, with no drafts or warrants out-
standing against it. 
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That it is estimated that there will be $12,000 in the 
county ordinary fund at the end of this year after all ap-
propriations have been met; also, $2,500 in the "county 
poll fund" and in the "interest fund" at the end of the 
year. 

"The board ask if they can proceed at once to the 
construction of the court house, and provide funds there-
for by overdrawing the ordinary county fund in the sum 
of the first aforesaid amount of $2,500 to aid in the 
construction thereof. 

"Can they use, prior to the end of this year, any por-
tion of the other funds which, it is estimated, will be on 
hand at the end of the year? 

"Can they at the October meeting, when they make 
the annual levy, make a levy to complete the construction 
of said court house?" 

The law makes it the duty of the county commission-
ers to provide suitable buildings for the use of the courts 
and county officers, and the commissioners have the right, 
subject to the provisions of the act of 1891, Session Laws 
of 1891, page 111, to use any funds not required for other 
purposes, for the purpose of building or renting such 
necessary buildings; but under the provisions of the act 
cited, it is the duty of the board, at the time the annual 
tax levy is made, to make appropriations for the expenses 
of the ensuing year, and no "further appropriations shall 
be made at any other time within such fiscal year, nor 
shall such total amount appropriated exceed the amount 
of the revenue that shall be collected during the fiscal 
year," and under the second section of this act, "neither 
the board of county commissioners nor any officer of the 
county shall add to the county expenses in any one year 
anything over and above the amount provided for in the 
annual appropriation resolution of that year, except as 
hereafter specially provided, and no expenditures for im-
provements, to be paid for out of any fund of the county, 
shall exceed in any one year the amount provided for 
such improvements or purposes in the annual appropriation 

resolution." 
15 



226 
BIENNIAL REPORT 

Section 3 provides for contingencies which do not ap-
pear to have happened in this case. 

Under the provisions of this act, the board of 
commissioners have no power to overdraw any of the funds 
provided for in the appropriation resolution. If by that 
resolution an appropriation is made for court house pur-
poses, the amount so appropriated can be used for that 
purpose, and no more, during the fiscal year. 

In answer to your second question, I am compelled 
to say that none of the funds now on hand, or that will be 
on hand at the end of the year, can be used for that pur-
pose until the end of the year, and then only after an ap-
propriation resolution has been passed in accordance with 
the provisions of the act of 1891. 

In answer to your third question, I will say that in 
my judgment the building of a court house could not be 
considered as being included in "ordinary county ex-
penses." It would be very doubtful, therefore, whether 
the county commissioners have power to levy a tax 
specifically for the purpose of building a court house, but 
the board of county commissioners can by resolution ap-
propriate any moneys in the treasury, and any money 
that will be in the treasury at the end of the fiscal year 
for such purposes; and from the statement in the com-
munication of the county commissioners, it would appear 
that there will be sufficient funds not required for any 
other purposes during the next fiscal year to furnish the 
county with such county buildings as the necessities of 
the county would require. 

The statement shows a balance of something over 
$17,000, which will be available for that purpose on the 
1st of January, providing the necessary appropriation be 
made, and this, with such surplus revenue as is likely 
to accumulate during the next fiscal year, ought to be 
sufficient to supply a county of the size and population of 
Otero county, with necessary accommodation for trans-
acting county business, particularly when the present ex-
ceedingly low price of labor and material necessary in 
such construction is taken into consideration. 
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In order to avoid any misunderstanding, I will state 
that the appropriation mentioned should be passed in 
October, or at the time of making the tax levy, and the 
funds will then be available in January. 

When I first received your communication, I had very 
great doubts as to the advisability of expressing any 
opinion on the subject, as it is one not included within the 
official duties of the attorney general's office, and I have 
not had an opportunity to give the matter as full consid-
eration as either of the gentlemen, whose opinions have 
been furnished me. have evidently given it. I will, there-
fore, request you to consider this not in any sense official, 
but simply my opinion as a lawyer, arrived at after the 
brief examination which my limited time has enabled me 
to make of the subject. 

Very truly yours. 
B. L. CARR, 

Attorney General. 

AUTHORITY OF COUNTY TREASURER TO CARRY 
DELINQUENT TAX PAYER OVER WITHOUT 
ADVERTISING HIS PROPERTY FOR SALE 

County treasurer has no authority under the law to carry a 
delinquent over. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., June 22, 1896. 
HON. W. L. LINK, 

Fairplay, Colorado. 
Sir—Your favor of the 20th instant, asking my 

opinion 
"On the matter of a county treasurer carrying a tax payer 

over on his tax account for more than one year without adver-
tising him for sale * * * and if the treasurer has no author-
ity to thus carry a tax payer over, is it a crime against the laws 
of our state, * * * and what is the penalty for the same?" 
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In reply I beg to state that you have no authority 
under the law to carry a delinquent over. The law spe-
cifically provides that all lauds and lots on which taxes 
have not been paid shall be listed by the county treas-
urer, advertised, sold, etc. 

Section 3919 of Mills' Annotated Statutes, the same 
being a part of the revenue laws, provides that in case 
of willful neglect or refusal to perform your duties, you 
are subject to a fine not to exceed $1,000, and imprison-
ment not to exceed one year. You would also be subject 
to removal from office, and liable on your bond, to any 
person or corporation damaged by your action. I think 
this answers all your questions. 

Very truly yours. 
B. L. CARR, 

Attorney General. 

MINERAL LANDS. 

Under the provisions of the enabling act mineral lands are 
excepted from the grant to the state. 

Lands not known to be mineral prior to the filing of the 
township plats are the property of the state. 

The burden of proof is upon the applicant. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., June 13, 1896. 

LOUIS K. PRATT, ESQ., 
Hahn's Peak, Colorado. 

Dear Sir—I am in receipt of your favor of June 8, 
concerning the status of section No. 10. township 10 
north, range 85 west, Routt county, Colorado, and I note 
the following statement with reference thereto: 

"Placer diggings have been located and operated thereon 
for more than twenty-five years past, and lode claims have been 
located on it for nearly the same length of time. Considerable 
gold has been mined in these lodes and in the placers, etc." 
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Under the provisions of the enabling act, mineral 
lands are excepted from the grant to the state. Under 
the rulings of the land department, lands that were not 
known to be mineral at the time of the filing of the town 
ship plats, are held to be the property of the state, not-
withstanding mineral might afterwards be discovered 
upon said lands. When an application is made to the 
United States government for a patent on section 16 or 
36, if it appear in the application that the discovery was 
made prior to the filing of the township plats, and if 
the land is returned by the United States mineral sur-
veyor as agricultural lands, the register and receiver are 
required to give notice to the claimant that the state of 
Colorado has an interest in the lands and a hearing is 
to be had for the purpose of determining whether or not 
the land was known to be mineral in character prior to 
the time of the filing of the plats. 

The burden of proving that the mineral character of 
the land was so known, is upon the applicant, and he is 
required to prove not only that the land was known as 
of mineral character, but also that it was of more value 
for mineral purposes than for any other. In the case of 
Breese vs. State of Colorado, it was held that the claim-
ant must prove that the land contained known mines 
capable of being worked to a profit, and the proof must 
in each instance be confined to the particular forty-acre 
tract upon which the claim is brought. If the state-
ments in your letter can be proved, together with the ad-
ditional facts required as herein stated, the claimants 
would be entitled to patents from the United States gov-
ernment, and the state of Colorado would release its 
claim to the land and use the same as a basis for another 
selection. 

If such proof cannot be made, then the proper course 
for you to pursue is to make application to the state land 
board for mineral releases; the board will then order the 
land to be surveyed into ten acre lots and lease the same 
to applicants at a rental of not less than $10 per annum 
for each lot. the maximum rental to be determined by a 
royalty upon the mineral output. The applicant will be 
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required to pay the sum of $10 for a survey fee, and one 
year's rental in advance upon making the application. 

I think I have stated the matter with sufficient clearness 
to enable you to know what is the proper course to 

pursue. If you need any further information, I shall be 
pleased to assist you in any way possible. 

Very truly yours, 
B. L. CARR, 

Attorney General. 

EXEMPTION OF FIREMEN FROM MILITARY POLL 
TAX. 

Shall not be exempt unless he shall have attended four reg-
ular meetings of company prior to tax levy. 

Section 4472, Mills' Annotated Statutes, gives the city 
authorities power to certify all delinquents to county clerk, etc. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., June 3, 1896. 
JOHN WILLIAMS, ESQ., 

Town Clerk, 
Rockvale, Colorado. 

Dear Sir—I am in receipt of your favor of the 2d in-
stant, and while the matter does not come within the 
jurisdiction of this office, I will give you my views upon 
the subject as a lawyer, but not officially. 

I quote from your letter as follows: 
"Can a person who is an able-bodied man, who had been 

notified to appear and either work two days or pay three dol-
lars as a poll tax—as this is what our ordinance requires, and 
also requires ten days' notice—can he become exempt from work 
ing or paying by joining a volunteer fire company a few days be-
fore the time in his notice expires?" 

"Is it legal to imprison a person for refusing to work or re-
fusing to pay his poll tax after having given him a trial, he being 
fined so much and costs, he refusing to either pay the fine and 
costs or to give security for the payment of the same?" 
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"Is there any state law to prosecute a person for interfer-
ing with a road overseer by taking a man he had working for 
him away to try and get a doctor's certificate to get him exempt?" 

In answer to your first inquiry I beg leave to call 
your attention to section 2000 of Mills' Annotated Stat-
utes, which says that no fireman shall be exempt unless 
he shall have attended at least four regular meetings of 
the company or organization to which he belongs each 
year. Under this section a man could not, as you suggest, 

join a company a few days before he claims exemp-
tion from paying poll tax and be exempt; for, as you 
will see it was the intent of the legislature without 
doubt to compel a man to serve long enough to make it 
apparent that he had joined the company in good faith, 
to act as a fireman and not for the purpose of evading 
poll tax. If the party to whom you have reference has 
not been a member of the company referred to long 
enough to have attended four regular meetings of that 
organization prior to the expiration of the ten days' no-
tice given by you, then, in my judgment, he would be 
subject to poll tax. 

In answer to your second inquiry I will state that 
section 4472 of Mills' Annotated Statutes gives the city 
authorities power to certify to the county clerk all de-
linquents, and delinquent taxes of city or town, if the col-
lection of the same be not provided for by ordinance, are 
collectible in the same manner as county taxes are col-
lectible; and referring you again to section 3956 of Mills', 
the law is very plain as to the method of procedure in 
making such collections. If the party referred to in your 
letter refuses for a period of ten days to work out or pay 
the poll tax levied, he shall be considered delinquent. It 
shall be the duty of the city authorities to report said de-
linquent to the county clerk, and action can be brought 
by the county attorney in the name of the state of Colo-
rado and judgment secured, and any property the individ-
ual may have may be levied upon and the amount due, 
with fine imposed by the court, collected. I can find no 
law which gives the authorities power to imprison a per-
son in lieu of the collection of a debt, either public or 
private. 
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In answer to your third inquiry, I will say that I am 
not aware of any law which would be applicable to the 
case mentioned in your letter, and any person proving his 
disability would be exempt, even if he had commenced to 
work out his tax. There is no law compelling a man to 
continue work if he finds himself incapable of doing the 
work after once beginning. 

I will state that these are my views upon the sub-
ject and are not in any sense official, but a personal 
courtesy to you. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 

STATUS OF MR. McCLELLAND AS MEMBER OF 
STATE BOARD OF AGRICULTURE. 

He is a de facto officer, and his acts are legal. 

State of Colorado, 
Attorney General's Office. 
Denver, Colo., June 2, 1896. 

DR. ALSTON ELLIS, 
Ft. Collins, Colorado. 

Dear Sir—Referring to the matter contained in your 
letter, as to the status of Mr. McClelland as a member of 
the board of agriculture, I have had the same under con-
sideration for some time, but upon the main question 
have not yet arrived at a definite conclusion. The mat-
ter is so far-reaching, and involves the status of so many 
officers holding office under similar conditions, that I do 
not feel like passing upon this main question until other 
parties interested have had an opportunity of a hearing. I 
have talked with the governor about it. and he feels as 
I do—that other parties interested should be given an op-
portunity to present their views, before passing upon the 
main question involved. 
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I will say, however, that upon one point I have fully 
settled what I shall say, and that is, that whatever I may 
find as to the status of Mr. McClelland, I shall hold that 
he is a dc facto officer, and that his acts are legal. This 
conclusion being arrived at, there is no particular hurry 
about determining the question whether or not he is dc 
jure a member of the board. 

I will write you further with reference to this mat-
ter when I have arrived at a conclusion. You will please 
call this matter to the attention of the board. 

Very truly yours, 
B. L. CARR, 

Attorney General. 

TRUST DEEDS AND PUBLIC TRUSTEES. 

Section 1, chapter 6, of the acts of 1894, provides for creation 
of office of public trustee in each county, and in certain 

counties the county treasurer shall be such trustee. 
Public trustee a county officer. 

State of Colorado, 
Attorney General's Office, 

Denver, Colo., May 20, 1896. 
J. L. PARSONS, ESQ., 

County Treasurer, 
Durango, Colorado. 

Dear Sir—I am in receipt of your favor of the 18th 
instant, concerning trust deeds and public trustees. 

I quote as follows from your letter: 
"Can a beneficiary in a deed to the public trustee legally 

name as such trustee, any public trustee in and for the state of 
Colorado, or would he have to name the public trustee in the 
county in which the deed was given and recorded, and in which 
the property is situated?" 

Section 1, chapter 6, of the acts of 1894, provide for 
the creation of the office of public trustee, in each and 
every county in the state, and in certain counties. 

"The county treasurer shall, and is hereby declared to be 
such public trustee." 
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In my judgment, this makes the public trustee a 
county officer, with power to perform the functions of his 
office only in the county where he resides and holds the 
office. The trustee of Arapahoe county could not go into 
La Plata county, or any other county in the state, and 
act officially, any more than the county clerk or sheriff 
could go from his county to other counties in the state 
and perform the functions of his office; and any act per-
formed by the public trustee outside of his own county 
would be null and void. 

A deed of trust, made to any other person than the 
public trustee, acting within his county, would, under the 
last clause of section 1 of the act referred to, be a mort-
gage simply, and would have to be foreclosed in the same 
manner that other mortgages are foreclosed. 

Respectfully yours, 
B. L. CARR, 

Attorney General. 

ASSESSOR'S DUTY TO RETURN A FULL CASH 
VALUE AS DEFINED IN THE STATUTE. 

Term "full cash value" defined. 
Assessment made contrary to law, notwithstanding the "cus-

tom," void. 
Assessor guilty of perjury who assesses on any other basis 

than full cash value. 
State board of equalization cannot change aggregate valuation 
returned; can only equalize. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., January 27, 1896. 

GEORGE W . CALDWELL, ESQ., 
Assessor of Mesa County, 

Grand Junction, Colorado. 

Dear Sir—I am in receipt of your favor of January 
22, 1896, concerning your duties as assessor of Mesa 
county, and I quote from your letter as follows: 
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" I come upon points in which custom and the law seem to 
conflict. I refer principally to the practice of returning the prop-
erty of the several counties of the state at a varying percentage 
of their true value, which seems to me to be in direct violation 
of the statutes. I cannot see that any good has come from the 
custom, or is liable to from its continuance." 

I also note your inquiries as follows: 
"First—Is it the assessor's duty to return a full cash value 

as defined in the statutes, in the face of a contrary custom? 
"Second—Would the assessor be liable on his official bond 

for damages, or criminally, for violation of his oath if he does not 
return the full cash value? 

"Third—Provided the full cash value is returned from this 
county, will the state board of equalization raise the value of the 
other counties which do not do so, or lower this and other counties 
which do?" 

The statutes of this state provide: 
"All property shall be listed and valued each year, and shall 

be assessed at its full cash value." Mills' Annotated Statutes, 
section 3769." 

The term full cash value is defined by statute as 
follows: 

"The term 'full cash value' is the amount at which the prop-
erty could be purchased if taken in payment of a just debt due 
from a solvent debtor." 

These statutes taken together clearly and with cer-
tainty to a common intent determine the duties of the as-
sessor in fixing the valuation of real property. I am 
aware it has been stated by some assessors that they 
have estimated the value of the property in their counties, 
and taken thirty, thirty-five or forty-five per cent., as 
the case may be, as a basis of valuation. Such proceed-
ings are in direct violation of law, and we are not without 
authority for holding that an assessment so made is ab-
solutely void, and would not sustain a tax title upon the 
sale of property made thereunder. 

In the state of Wisconsin the statutes provide 
"That real property shall be valued by the assessor from 

actual view, at the full value which can ordinarily be obtained 
therefor on private sale, and which the assessor shall believe 
the owner, if he desires to sell, would accept in full payment." 
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An action was brought to enjoin the collection of cer-
tain taxes. The proof showed that the assessor had val-
ued the property at one-third of the real value. The as-
sessor himself swore, as a witness: 

"I assessed it at what I thought was one third of its 
full value, and what I think was an equal valuation of 
all the property of the city." 

Schettler vs. City of Ft. Howard, 43 Wis., 48. 
In another case in that state, the complaint alleged 

that the assessor had assessed property generally 
throughout the town on a basis of from one-third to one-
half of the actual value, but in making the assessment of 
complainant's property it was assessed at much more 
than its real value. The court held that there was no 
evidence of any partiality as against the complainant, 
but they say: 

"But still we think the evidence does show that the assessor 
disregarded the provisions of the statute in valuing the property 
for taxation, and did in effect assess it on a basis of from one-
third to one-half of the actual cash value. Take, then, this fact 
as one established by the evidence, it follows from our decisions 
on the subject that the whole assessment and tax of the town for 
the year 1878 was invalid." 

Single vs. Town of Stattin, 49 Wis., page 645. 
In another case, an action was brought to recover 

possession of property under a tax deed. The defense 
say: 

"That the assessment of the property in the ward in which 
the land in question is situated for the year 1S73 was made on 
a basis of one-third of the actual cash value of the property, and 
that the assessment roll of such for the said year was not 
verified by the affidavit of the assessor." 

The court sustained its former rulings, to the effect 
that assessments made like the one under consideration 
were absolutely invalid, and that a tax sale made upon 
such an assessment passes no title to the property. 

Tyerenny vs. Union Lumber Company, 47 Wis., 
page 249. 

See, also, Hersey vs. Supervisors, 37 Wis., 
page 35. 

Marsh vs. Supervisors, 42 Wis., page 502. 
Goff vs. Outagamic Company, 43 Wis., page 55. 

ATTORNEY GENERAL OP COLORADO. 237 

These cases have been followed by a long line of de-
cisions in that state, wherein the courts have held that 
this matter of assessment goes to the ground work of a 
tax, and that a tax levied upon such an assessment can-
not be collected if an injunction be asked, and a sale made 
upon such a tax will not pass title to the land. 

Practically the same doctrine has been held in Illinois. 

See Dunham vs. City of Chicago, 55 Ill., page 
357. 

Also, in Michigan. 
See Walsh vs. King, 74 Mich., 350. 

If this rule be adhered to in this state you could read-
ily see that any assessment made in the manner 
suggested by you, notwithstanding the "custom," would be 
in direct violation of law, and in answering your first 
question, I must say it is the duty of the assessor to obey 
the law and not the custom. 

In answer to your second question, I call your at-
tention to the oath which each assessor is required to 
make when he files his assessment roll, in which he is re-
quired to swear as follows: 

" I have made diligent inquiry and examination to ascertain 
all property within the county subject to taxation, and that I 
have assessed it upon the assessment book equally and uniformly 
according to the best of my judgment, information and belief, at 
its full cash value, etc." 

Any assessor who makes an assessment upon any 
other basis than the full cash value, and then subscribes 
his name to that affidavit, is guilty of perjury in doing 
so; and how any assessor can have the assurance to de-
clare, after taking such an oath, that he has assessed the 
property at one-third or one-half of its value, as some of 
them have done, is beyond my comprehension. 

To your third inquiry I make the following answer: 
The constitution and statutes of this state make it 

the duty of the board of equalization to adjust and equal-
ize the valuation of real and personal property among the 
several counties of the state, and they also provide that 
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in such equalization they shall not decrease the aggregate 
valuation as returned by the collectors of the several 
counties. 

Under this provision it was at one time supposed that 
the board of equalization had the power to increase the 
aggregate valuation, but in the case of People ex rel. 
Crawford vs. Lathrop, 3 Colorado, page 428, the Supreme 
court of this state expressly declared that the board had 
no power either to decrease or increase such aggregate 
valuation, holding in effect that whatever sum was 
added to the aggregate valuation of any one county must 
be deducted from the aggregate valuation of some one or 
all of the other counties, so as to leave the grand aggre-
gate the same as appeared in the returns of all the clerks 
of all the counties. You will see, therefore, that in case 
any one county should return its assessment at full cash 
value, and other counties at a lower rate, it would be 
the duty of the board of equalization to reduce the as-
sessment of the county so making a return, and at the 
same time increase the valuation of the other counties of 
the state so as to make a uniform rate throughout the 
state. If, however, the several assessors shall agree upon 
some scale of valuation, and assess all property according 
to law, at its actual cash value, there would be very lit-
tle necessity for any action on the part of the board of 
equalization. 

Very truly yours, 
B. L. CARR, 

Attorney General. 
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ASSESSMENT OF MINING CLAIMS. 

Mining claims upon which receiver's receipt has not been 
issued cannot be assessed. 

National bank stocks shall be assessed in counties where 
such banking associations are located, whether the holders reside 
there or not. 

State of Colorado. 
Attorney General's Office. 
Denver, Colo., May 1, 1896. 

A. J. McCORMAC, ESQ., 
County Assessor Pitkin County. 

Aspen, Colorado. 

Dear Sir—On March 28, 1896, I indited a letter to 
you concerning the matter of the assessment of mining 
claims, and in it I set forth my views concerning the 
proper method of assessing such property, based solely 
upon the examination of the statute. You have had the 
kindness to return the letter to me with the memorandum 
calling my attention to the case of People vs. Henderson, 
12th Colorado, 369, which case I did not notice before I 
wrote you, and as it places a construction upon the stat-
ute which is authoritative, and does not agree with the 
opinion which I gave you, with your permission I will 
withdraw the former letter, modifying the former opinion. 

In your letter of March 26 you say: 
"The Eagle county assessor considers that one-fifth of the 

proceeds fixes the value of all the mining claims owned by the 
same company, together with the improvements and machinery 
thereof. The assessor in Gilpin county takes two per cent. of the 
proceeds, adds to that $20.00 per acre for all the claims owned 
by the company, and places a separate valuation on the improve-
ments and machinery. In Pitkin county we hold that one-fifth 
of the proceeds fixes the value of the claims only entering into 
the production of such proceeds; the other claims being subject 
to a separate valuation. W e also place a separate valuation on 
improvements and machinery." 

The rule adopted in Pitkin county is directly in line 
with the opinion of the Supreme Court in the case of The 
People vs. Henderson, supra, and consequently is in 
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accordance with the correct rule as laid down by the Su-
preme Court, applicable, of course, to claims or groups 
having an output of $1,000.00 or more. 

The case cited by you as an illustration is as follows: 
" A mining company owns ten patented mining claims con-

tiguous to each other, viz.: a, b, c, d, e, f, g, h, i, and j ; claims a 
and b have a joint output of $5,000.00 during the past year. The 
other eight claims have no output." 

In this case the value of the two claims having the 
output at the maximum fixed by the statute would be 
$1,000 or $500 each, and to which sum should be added 
the value of the improvements situated thereon. The 
other eight claims should be assessed at their actual 
value as lots, together with the value of the improve-
ments thereon. Mining claims upon which the receiver's 
receipt has not issued, and upon which the party is not 
entitled to patent, cannot be assessed at all except upon 
the net proceeds in the manner above stated, and upon 
the improvements thereon. 

Concerning national banks, the statute (section 3809) 
provides for the assessing of the stock of such banks in 
counties where such banking associations are located, 
whether the holders reside there or not. It also provides 
that such stock shall be assessed 

" A t a sum equal to, but not greater, according to the value 
thereof, than is valued and assessed upon other moneyed capital 
or personal property in the hands of individual citizens of this 
state." 

Said section also provides: 
"That nothing in this act shall exempt the real estate of 

such banking association, from either state, county, or municipal 
taxes, to the same extent according to its value as other real estate 

is taxed." 

This statute is perfectly clear, and hardly admits of 
construction. Under it, if national bank stock is worth 
par, that will be the basis of assessment. If it is worth 
a sum greater or less than par, it would be assessed 
accordingly; and the fact that the whole or part of such 
capital stock may be invested in real estate does not ex-
empt either the stock or the real estate from taxation. 
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Please bear in mind that my answers to these ques-
tions are not in any sense official, as they do not come 
within the range of the required duties of my office. They 
are simply my individual construction of the law, and 
given to you as a matter of courtesy rather than official 
duty. 

Very truly yours, 
B. L. CARR, 

Attorney General. 

STATUS OF J. s. MCCLELLAND, MEMBER STATE 
BOARD OF AGRICULTURE. 

1. Removal of member of the state board of agriculture by 
the governor, without charges or trial was ultra vires. 

2. Appointment to fill vacancy was beyond power of gov-
ernor. 

3. Being in possession of the office, he is a de facto officer, 
and his acts are valid. 

4. Any vacancy on board filled by majority of board. 

State of Colorado, 
Attorney General's Office. 

Denver, Colo., June 13, 1896. 

DR. ALSTON ELLIS, 
President of State Agricultural College, 

Port Collins, Colorado. 

Dear Sir—Your favor of the 26th ultimo, concern-
ing the status of Mr. J. S. McClelland, who was ap-
pointed by Governor Waite to fill a vacancy in the board, 
occasioned by the removal of Mr. B. S. La Grange, has 
had due consideration, and I wrote you on the 7th in-
stant, stating that I should hold Mr. McClelland to be a 
de facto officer, and would consider the subject further 
with reference to his status, and give you the result of 
my investigations. 

16 
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At the time I wrote this last letter, it appeared to 
me that the examination involved the question of the 
right of the governor to remove officers of that character, 
and I am now in receipt of your letter of June 11, en-
dorsed by J. J. Ryan, president of the state board of ag-
riculture, which, in my judgment, puts an entirely differ-
ent view upon the situation. 

I quote from your last letter as follows: 
"B. S. LaGrange was appointed member of the state board 

of agriculture by Governor Routt, in 1877. In 1883 his first term 
expired and he was appointed for the full term of eight years 
by Governor Grant. He served the full term and was again ap-
pointed in 1891 by Governor Routt. In 1893, for an alleged 
offense for which he was never tried, and upon charges which 
he had no opportunity to answer, he was summarily removed by 
Governor Waite. The reason for the dismissal is understood to 
be malfeasance in office connected with his services as an agent 
of the college in the matter of locating and otherwise handling 
lands donated to the college by act of congress dated 1862. The 
alleged offense was committed during Mr. LaGrange's term of 
service under the appointment of Governor Grant, which term of 
service, as above stated, expired early in 1891. 

"By reference to the records of the board for August 28, 1884. 
page 193, I find that the selection of the land by Mr. LaGrange, 
which selection was construed into malfeasance in office by Gov-
ernor Waite without any trial of the charges against the accused, 
was approved by unanimous vote of the board at a regular meet-
ing held that day. 

"When removed, Mr. LaGrange was serving under another 
appointment given him by another governor and confirmed by 
another senate." 

In my judgment, this statement, which, coming from 
you with the endorsement of the president of the board 
of agriculture, I shall presume to be a full and correct 
statement of the facts, supersedes the necessity of going 
into the question of the abstract right of the governor, 
under ordinary conditions, to make such removal. The 
act creating this office does not give the governor any 
power whatever to make removals for any cause. If he 
have such power, then it must be derived from some con-
stitutional provision, or from his general powers as chief 
executive, and I cannot find any provision which gives 
him authority to make arbitrary removals. 
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The worst criminal is entitled to a hearing before 
conviction, and a man with the well known character of 
B. S. La Grange would certainly be entitled to a reason-
able notice, and an opportunity to defend himself from 
any charges of malfeasance which might be preferred 
against him. 

Again, the fact that at the time of said pretended re-
moval there were no charges pending except for acts al-
leged to have been committed during a prior term of 
office, is, in my judgment, sufficient to render the action 
of the governor ultra vires, and I am firmly of the opinion, 
upon the facts as stated, this order of removal was abso-
lutely void, and that Mr. La Grange was never lawfully 
removed from the office. 

I am aware that this doctrine may be deemed by 
some to be in conflict with the opinion of the Supreme 
Court of Colorado, as announced in the case of Trimball 
vs. The People, 19th Colorado, 187, but I can trace a clear 
distinction between the facts existing in this case from 
those upon which the Trimball case was decided; and in 
that case, also, there was a statute expressly authorizing 
a removal for certain causes. 

If I am right in this proposition, the appointment of 
Mr. McClelland was also beyond the power of the gov-
ernor, but: 

"An officer dc facto is one who, having some apparent author-
ity or color of title to the office, or who had the reputation of being 
the officer he assumes to be, is in actual possession of the position, 
exercising the functions thereof, though the appointment may 
have been irregular, illegal, or of undetermined legality." 

American and English Encyclopedia of Law, 
volume 19, page 394. 

Mr. La Grange having died since the time of his at-
tempted removal from office, there is a vacancy in the 
board, caused by his death, and Mr. McClelland being 
in possession of the office, and having the reputation 
of being such an officer, he has the status of being a dc 
facto officer, whose acts are legal; and there being no 
one at the present time who has a better title to the 
office, if no further action be taken, he may continue to 
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hold it and discharge its duties lawfully. If, on the 
other hand, the majority of the members should deter-
mine that there is a vacancy, it may be filled under the 
provisions of section 57, Mills' Annotated Statutes, as 
follows : 

"Any vacancy in the board caused by death, resignation or 
removal from the state, may be filled by a majority of the mem-
bers." 

Should the board take such action, it would then be-
come a question for the courts to determine which of the 
two officers is legally entitled to hold the office and dis-
charge the duties. 

It is a matter of regret that a situation of this kind 
should be found to exist, and I have diligently endeav-
ored to find some other way out of the difficulty, but I am 
compelled to give you the law as it is written; and under 
the circumstances it may not be deemed impertinent in 
me to suggest to you, and through you to the board, that 
there is no legal objection to the reappointment of Mr. 
McClelland by the majority of the board, and that such 
action would cure any defect of title which he now has 
to the office. 

Very respectfully yours, 
B. L. CARR, 

Attorney General. 
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ASSESSMENT OF "DENVER CONSOLIDATED 
TRAMWAY COMPANY" BY STATE BOARD OF 
EQUALIZATION. 

1. This is a railway company. 
2. Law makes it the duty of the board to assess all railway 
companies. 
3. A failure to make the assessment might result in total 

loss of the revenue. 

State of Colorado, 
Attorney General's Office. 
Denver, Colo., July 3, 1896. 

T H E BOARD OP EQUALIZATION. 

Gentlemen—The question of the manner of assessing 
the property owned by The Denver Consolidated Tramway 

Company having been presented to this board, and 
said corporation having made returns to this board for 
purposes of assessment, and the board having requested 
my views upon the subject, I have carefully considered 
the matter, and give you the results of my investigation. 

I will begin by saying that when I first took the mat-
ter under consideration, never having considered the sub-
ject, and it always having been the custom of the county 
assessors of various counties to make the assessment 
upon property of this character, I was very strongly 
inclined to the opinion that there was no merit whatever in 
the contention that such property is within the jurisdic-
tion of this board for assessment purposes; but the very 
able and exhaustive argument filed by A. M. Stevenson, 
and a careful examination of the authorities cited by 
him, and such other authority as I have been able to find 
upon the subject, have convinced me that, to say the least, 
it is a matter which demands the careful and serious con-
sideration of this board, and of the several county as-
sessors. 

The case of Carlisle vs. The Pullman Palace Car 
Company, 8 Colorado, 320. was one involving the right 
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of the county assessor of Pueblo county to assess certain 
sleeping cars belonging to the Pullman Company, and 
used and operated by the Denver & Rio Grande, and 
Atchison, Topeka & Santa Fe Railroad Companies. 

The trial court decided that there was no authority 
to levy such a tax. Upon writ of error in the Supreme 
Court, the main question discussed was the absolute 
right of the state, by or through any of its machinery of 
government, to tax that character of property. The court 
sustained the right of taxation, and if the decision had 
turned upon that question, the judgment would undoubt-
edly have been reversed; but in the closing part of its 
decision the court says: 

" W e have not considered the question whether or not a lia-
bility to pay taxes on these sleepers exists against the railroad 
companies using them. That question is not properly before us, 
and neither one of the railway companies interested in the ques-
tion is a party to this controversy. But a construction of the 
provision relating to the return of property to be made by the 
railway officials is involved in the question of the jurisdiction of 
the county authorities to assess the taxes sued for, and has 
been necessarily passed upon. 

"Our conclusion on this branch of the case is, that the stat-
ute imposes on the railway officials the duty of reporting to the 
state board all personal property employed by them in the oper-
ation of their roads, without regard to the question of owner-
ship." 

And the court concluded as follows: 
"The views expressed and conclusions announced are de-

cisive of this controversy. They show that the county author-
ities exceeded their jurisdiction in assessing and levying the 
taxes sought to be recovered, and that the judgment of the Dis-
trict Court was correct. It will accordingly be affirmed." 

It therefore appears that the question involved is 
one of paramount importance, involving no less a mo-
mentuous issue than the validity of the assessment, and 
the right of the state, counties and municipalities to col-
lect the tax that may be levied upon said assess-
ment. The answer to the question is one not entirely 
free from doubt; but, as I have said before, the argu-
ments in support of the proposition that the assessment 
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of property of this character is within the jurisdiction of 
this board, are so weighty as in my mind to be almost 
conclusive. 

When this matter was first presented for ray consid-
eration, and the argument in support of this method of 
assessment was placed in my hands, I transmitted a copy 
of it to Mr. Ames, the assessor of Arapahoe county, re-
questing his views upon the subject, and through him in-
viting the opinion of Mr. Goudy, the attorney for Arap-
ahoe county, upon the subject. Mr. Ames reported to 
me that he believed it to be his duty to make the assess-
ment, and I suppose he intends to perform such duty as 
he understands it. I have had a personal conference with 
Mr. Goudy, and his views and mine are not materially 
different upon the question, we being agreed that it is of 
sufficient importance to require the action of this board 
in the premises. 

The Denver Consolidated Tramway Company is or-
ganized under the statutes concerning the organization of 
railroad companies, and by its certificate of incorporation 
it has accepted all the provisions of the statute concern-
ing such companies. 

The words "railroad companies" and "railway com-
panies," practically synonymous terms, have been held 
to include all companies operating railways of any kind, 
and in many cases street railways are expressly included 
by the courts in the term railroads or railways. 

Another view that I had entertained prior to the ex-
amination of this subject was, that railroads operating 
exclusively in any one county were not necessarily in-
cluded within the jurisdiction of this board for assess-
ment purposes; but I am now satisfied that it is imma-
terial whether the railroad be in one county or more than 
one—it is still within the jurisdiction of the board to 
assess that character of property. 

The law makes it the duty of this board to assess all 
of the property in this state owned, used or controlled by 
railway companies, telegraph, telephone and sleeping or 
other palace car companies, except such real estate as 
may be owned by any railway company, and not used for 
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the convenient and proper operation thereof, and it makes 
it the duty of all such companies to return all such 
property to this board for assessment purposes. 

Should this board decline to make the assessment, I 
am informed that it is the purpose of the company to test 
the validity of an assessment made by the county asses-
sor, in the courts; and should the courts hold that it is 
the duty of this board to make the assessment, then, 
as I have said before, an assessment made by the county 
assessor would be void, and the taxes not collectible. 

I am clearly of the opinion, therefore, that it is the 
duty of this board to assess the property of this company 
upon the return made, and that it is also the duty of this 
board to require all similar companies in the state, in-
corporated under the railroad acts in the same manner 
that this company is incorporated, to make a like return, 
and to assess all of such property. If the county asses-
sors, or any of them see fit to make an assessment upon 
the same property, it will then be incumbent upon the 
companies interested to determine in the ordinary way 
which of said assessments should be carried upon the tax 
list, and which of the taxes is the lawful tax. It will 
then be possible, whichever way the question is determined, 

to have a lawful and valid assessment, and a tax 
that can be collected, and to avoid the contingency of ex-
empting this class of property from any taxation what-
ever. 

As far as I am at present informed, The Denver City 
Cable Company, the street railway companies at Colo-
rado Springs, Pueblo, and possibly at Durango and Grand 
Junction, and The Gilpin County Tramway Company, 
are the only ones coming within the rule. 

I would further suggest that it might be deemed ad-
visable to invite a conference between this board and the 
assessors of the several counties interested, with a view 
to a possible agreement as to valuation. 

B. L. CARR, 
Attorney General. 
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State of Colorado, 
Attorney General's Office, 

Denver, Colo., February 6, 1895. 

Dear Sir—I desire to call your attention to a matter 
of great importance to the state of Colorado. 

Under the act of congress, approved March 3, 1875, 
18th United States Statutes, section 1, 474, the territory 
of Colorado was authorized to adopt a constitution and 
form of state government. 

Sections 7, 8, 9, 10, 11 and 12 of said act are as fol-
lows: 

Sec. 7. The sections numbered 16 and 36 in every 
township, and where such sections have been sold or 
otherwise disposed of by act of congress, other lands 
equivalent thereto, in legal subdivisions of not more than 
the quarter section, and as contiguous as may be, are, 
hereby granted to the state for the support of common 
schools. 

Sec. 8. That, provided the State of Colorado shall 
be admitted into the Union in accordance with the fore-
going provisions of this act, fifty entire sections of the 
unappropriated public lands within the said state, to be 
selected and located by direction of the legislature 
thereof, and after the approval of the president, on or 
before the first day of January, eighteen hundred and 
seventy-eight, shall be and hereby are granted in legal 
subdivisions of not less than one-quarter section, to the 
said state for the purpose of erecting public buildings 
at the capitol of said state, for legislative and judicial 
purposes, in such manner as the legislature shall pre-
scribe. 

Sec. 9. That fifty other sections of land, to be se-
lected and located, with the approval, as aforesaid, in 
legal subdivisions, as aforesaid, shall be, and hereby are, 
granted to said state for the purpose of erecting a suit-
able building for a penitentiary, or state prison in the 
manner aforesaid. 

Sec. 10. That seventy-two other sections of land 
shall be set apart, and reserved for the use and support of 
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a state university, to be selected and approved in the 
manner aforesaid, and to be appropriated and applied 
as the legislature of said state may prescribe for the 
purpose named and for no other purpose. 

Sec. 11. That all salt springs within the state not 
exceeding twelve in number, with six sections of land 
adjoining, and as contiguous as may be to each, shall 
be granted to the said state for its use, the said land 
to be selected by the governor of said state, within two 
years after the admission of said state, and, when so 
selected, to be used and disposed of on terms, conditions 
and regulations such as the legislature shall direct 
Provided, That no salt spring or land, the right whereof 
is now vested in any individual or individuals, or which 
hereafter shall be confirmed or adjudged to any indi-
vidual or individuals, shall by this act be granted to said 
state. 

Sec. 12. That five percentum of the proceeds of the 
sale of agricultural public lands within the said state, 
which shall be sold by the United States subsequent 
to the admission of said state into the Union, after de-
ducting all the expenses incident to the same, shall be paid 
to the said state for the purpose of making such internal 
improvements within said state as the legislature thereof 
may direct. 

Provided, That this section shall not apply to any 
lands disposed of under the homestead laws of the United 
States, or to any lands now or hereafter reserved for 
public or other uses. 

Section 15 of said act is as follows: 
That all mineral lands shall be excepted from the 

operation and grants of this act. 
As I am informed, under the rules of the land depart-

ment, the exception mentioned in section 15 is held to 
include such lands only as were known to be mineral 
lands or to be more valuable for mineral purposes than 
for agricultural purposes prior to the acceptance of the 
grant, or, in other words, prior to the first day of August, 
1876, the day on which the president of the United States 
issued his proclamation, proclaiming the admission of 
the state of Colorado to the Union. 
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I have only recently assumed the office of attorney-
general and have not examined the matter fully, and 
make this statement upon the strength of what has been 
told me by the register of the state land board, and 
from some intimations that I have had in papers received 
from the local land offices. 

Within the last month there have been sent to this 
office, from the several local land offices in the state, 
as many as eight or ten notices, informing the state land 
board that certain parties have made application for 
mineral entries on certain sections, 16 and 36 being the 
land mentioned in section 7 of the enabling act, and 
known as public school land. 

In each case I have filed a protest against the entry, 
alleging, as a ground for protest, that the land belongs 
to the state of Colorado, and that it was not known to 
be mineral land prior to August 1, 1876. I have received 
notice that two of these cases are set for hearing some 
time in March in the Gunnison land office. 

I am informed by my predecessor in office that there 
have been, during his term, a large number of these no-
tices filed, in each of which cases he has filed a protest, 
but, as I am informed, the state has failed in all cases 
to sustain its protest, there having been in all cases some 
persons ready to testify that they knew the mineral char-
acter of the land prior to the year 1876, and of course, 
as every lawyer knows, it is exceedingly difficult to prove 
a negative proposition. 

As a consequence the state is constantly harrassed, 
and compelled to submit to a constant depletion of its 
school fund, by the loss of lands which for almost twenty 
years have been considered to be the property of the 
state. There seems to be no end to this annoyance un-
der the present condition of the laws relating thereto. 

What I desire to call your attention to particularly 
is the fact that almost twenty years have passed since 
the original grant was made to the state; that the lands 
designated as sections 16 and 36, in each township in 
the unsettled portions of the state, have been granted 
to the state and the grants confirmed many years ago. 
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and it would seem that the time has arrived when by 
statute of limitation the title to the state in these lands 
should be quieted and absolutely set at rest. In order 
that this may be done, action upon the part of congress 
is necessary. 

A law might be passed in the nature of a statute 
of limitations in substance as follows: That all lands 
heretofore granted to the state of Colorado for any pub-
lic purpose, whereon no claim for mineral purposes had 
been filed prior to August 1, 1894, shall be conclusively 
presumed to have been unknown to be mineral lands 
prior to the first day of August, 1876, and the registers 
and receivers of the several land offices in the state of 
Colorado shall reject mineral applications for entry on 
said lands. 

It is possible that the same result might be attained 
by the simple repeal of section 15 of the enabling act. 

I may add that action of this kind on the part of 
congress would not in any way interfere with the develop-
ment of such lands as might hereinafter prove to be 
mineral lands. 

The state board of land commissioners, having full 
power to do so under the statutes of the state of Colo-
rado, has provided for the platting of mineral lands 
into lots of ten acres each, which lands are leased by 
persons desiring to develop them for mineral purposes, 
on twenty years' lease, the lessee paying a simple roy-
alty to the state. 

I have sent a copy of this letter to each of the sen-
ators and representatives from Colorado, and I sincerely 
hope that some plan may be devised whereby the state 
of Colorado may be spared any further annoyance by 
matters such as are herein mentioned. 

I shall be pleased to hear from you concerning this 
matter at your convenience. 

T o Very respectfully yours, 
HON. H. M. TELLER, B. L. CARR, 
HON. E. O. WOLCOTT, Attorney General. 
HON. J. C. BELL, 
HON. J. F. SHAFROTH. 
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State of Colorado, 
Attorney General's Office, 

Denver, Colo., March 4, 1895. 

HON. JOHN C. BELL, 
Representative in Congress, 

Washington, D. C. 

Dear Sir—I am in receipt of your esteemed favor, 
inclosing a copy of the bill introduced by you, concern-
ing mineral lands in Colorado. Please accept my thanks 
for your prompt action in the premises. 

I am also in receipt of a letter from the commissioner 
of the general land office, and which I presume you have 
seen, in which he declines to recommend the proposed 
legislation. What he says is as follows: "It cannot be 
considered a hardship upon the state to require it to 
defend its title at a hearing where the witnesses may 
be brought face to face, and be subject to cross-examina-
tion (16 L. D., 284), and it is not sufficient to say that 
a mere allegation by the mineral claimants will estab-
lish the fact that the land was known mineral land at 
the date of the admission of the state if surveyed, or 
at date of the survey. The burden of the proof is upon 
the mineral claimant and he must show that the lands 
possessed known mines capable of being profitably 
worked, and making the land most valuable for its min-
eral deposits." 

In my judgment this argument does not answer the 
proposition made by me. While it is true that the bur-
den of proof is upon the mineral claimant, it is also 
true, as I said before, that it is not a difficult matter in 
any case to find witnesses who will testify that they 
know the mineral character of the land prior to 1876. 
On the other hand, it is exceedingly difficult for the state 
to show that such testimony is untrue. 

As I understand the rule, the department does not 
require that there must be proof of "known mines," but 
simply proof of known material deposits of a valuable 
character, and this law is a very difficult proposition 
from that stated in the commissioner's letter. 



254 BIENNIAL REPORT 

While it is a fact that there have been several in-
stances where the state has allowed cases of this kind to 
go by default, I have been informed that such defaults 
have been permitted, by reason of the fact that there 
were witnesses ready to swear in support of the claims, 
while the state could find no witnesses to controvert 
the testimony, and a cross-examination will not always 
answer the purpose in the case of an exceptionally willing 

witness. 
Neither can I agree with the honorable commissioner 

of the general land office upon the proposition that it 
is not a hardship to the state to be called upon to de-
fend its title to the extent of three or four cases every 
month perhaps, nor that it is unjust to the mineral 
claimant to reject his filing, even though "thousands of 
dollars" in improvements may have been made upon 
their claim, for the reason that every claimant finds 
when he makes a filing, whether the land is govern-
ment land or school land, and he should make his im-
provements accordingly. INDEX. 

While it is true that there is a large area of land 
still open to selection in lieu of mineral lands lost, it 
is also true that a great portion of this land is unavail-
able for any purpose, practically all land that is valuable 
for agricultural purposes having been already selected. 
I note this language in the commissioner's letter: "But 
I am of the opinion that the proposed legislation should 
not be enacted into a law for the further reason that its 
adoption would be retroactive in effect, and would in-
validate all claims applied for since August 1, 1894." 

I am not at all strenuous about the date when the 
proposed legislation should take effect, and while I do 
not think any considerable amount of harm could come 
of it, even if it were a little retrospective, I do not object 
to your changing the date of it to the date of the pas-
sage of the bill. 

I certainly hope you will continue your efforts to 
have some legislation of this kind enacted. 

Very truly yours, 
B. L. CARR, 

Attorney General. 
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