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Letter of Transmittal. 

STATE OF COLORADO, } 
ATTORNEY GENERAL'S OFFICE, 

DENVER, December-, r8go. 
To His Excellency, 

JOB. A. COOPER, 
Governor if Colorado: 

SIR:-In obedience to law, I submit to you the fol
lowing official report for the years r88g and r8go, with 
such recommendations upon the various matters coming 
under my official observation, as can well be made with
in brief limits. 

The business of this office has increased during my 
incumbency in a far greater ratio than at any time here
tofore, keeping pace, in that regard, with the general 
advance of the State. Not only has the greater volume 
of business in the various departments entailed much 
additional labor in this, but errors in previous legisla
tion, defective statutory provisions, designed for a more 
contra,::ted era, and unsuited to the complexities of the 
present day, have constantly been submitted to this 
office, for adaptation to present demands. The extent 
of this work is by no means perceived in the mere 
written opinions furnished the various officers and de
partments. 

So constantly are requisitions niade on this office, in 
the less conspicuous, but not less important, matters. 
affecting the various departments, that little time is 
afforded for otherthan official duties. 

There seems also to have grown up an impression 
among the county officials that they are entitled to de-
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mand the advice of the Attorney General in local mat
ters. While this impression is erroneous, often the 
questions submitted are so connected with State wel
fare, and always they are so presented, that no one fill
ing this office can well avoid attention to them. Con
sequently, such matters consume more than an equal 
share of the time of this office. The number of such 
communications written to the various county officials 
during my term of office is fully r,soo. 

From: these considerations, it is apparent that there 
should be affixed to the office a salary commensurate 
with its importance and with its duties. 

An appropriation was made for the purpose of hiring 
assistants durino- my term and there should likewise 

"' ' be an appropriation for the succeeding two years. 

I omit any detailed report of the various cases prose
cuted or defended by this office during my term, with the 
general statement that the records and files of the various 
courts wherein such cases are or were pendin&, will 
show that all such matters have received my careful 
attention. Only cases of such import as may indicate 
the necessity for legisl~tive "action, will be herein ad
verted to. Of these, the first in importance are: 

The Cases against the State Treasurers. 

These cases were instituted for the purpose of recov
ering from the various treasurers who have held office 
since the admission of this State, and their sureties, all 
interest and other profits received by them upon public 
moneys loaned for thc:ir private benefit. 

The present incumbent of the Treasurer's office was 
not included in these suits, because it was considered 
that a cause of action, if any exists, does not accrue 
against him.until the expiration of his term of office. 

To the complaints filed. in these actions, demurrers 
were interposed by the defendants, and, upon the hear
ing of the issue thus made, the District Court of Arapa-
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noe county sustained the demurrers, holding that the 
:State was not entitled to recover the interest or profit 
~h us realized. 

The cases were then taken to the Supreme Court of 
·the State, where they are now pending. Briefs are filed 
therein by both plaintiff and defendants. A motion to 
advance them for speedy hearing has been submitted, 
.-and as speedily as it may be done, a decision will be 
·had. 

Indictments were also presented against certain of the 
·Treasurers, based upon section 2948, G. S., for using 
public funds for private benefit. Ex-Treasurer Breene 
:sued out of the Supreme Court a writ of habeas corpus, 
to test the efficiency of this section, and, upon the hear
ing, such section was held inoperative, and the petitioner 
-was discharged. (24 Pac., 3·) \Vhile no criminal stat
ute can be passed, which could affect any past transac
:tion, safety for the future demands that the offenses 
·denounced in our Constitution should have attached to 
them their appropriate penalties. 

In view of the pendency of the civil actions in the 
·Supreme Court, it is inadvisable to recommend changes 
in the present law in this report. A decision will doubt
Jess be made in those cases, in time to suggest to the 
legislature whether, and wherein, the present laws are 
-inefficient. 

DISPUTED CLAIMS AGAINST THE TREASURY. 

During the summer of r88g, ybu addressed to me a 
,-communication calling my attention to certain allega
·tions of frauds said to have been _committed against the 
State treasury, particularly as to the procurement of 
-warrants for stationery, printing and supplies of various 
kinds for the legislative and executive departments. 

My communications with you will appear in a subse
zquent part of this report, but it may be well to state in 
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compendious form, the result of my actions, as well as; 
the present status of the matter. 

Of course, neither myself nor the assistant counsel 
employed by you and by me to assist in these investiga
tions, could tell, in advance of actual testimony produced
upon a trial, whether frauds had been committed in the· 
particulars referred to, or the extent thereof. As the
warrants drawn in payment of vouchers for these arti
cles have not been paid, I advised that no suits could· 
be brought to recover from the contractors any excessive
charges, but that the State could be fully protected by 
refusing payment of the warrants, and that in any pro-
ceeding to enforce the payment thereof, the fraud could 
b~ set up in defense. My letter to the Treasurer, which_ 
appears at page 49 post sets forth my action there-
about. 

Sinc;e said time, a petition for mandamus has been' 
filed in the District Court of Arapahoe County against 
the Treasurer, to compel payment of one of the dis
puted warrants. In that suit, a return has been filed,. 
setting up the State's claim of fraud. Such suit is now· 
pending, awaiting its turn in the business of that Court. 
This case may be considere,d a test of the right of the 
State Treasurer to resi~t the payment of the warrants. 
similarly questioned. Warrants drawn on the Treas· 
urer must be paid, if at all, in toto, and cannot be scaled~ 
down, as could be an ordinary account. Therefore, if it: 
should be decided that these warrants are of such a 
fra~duleut character as justifies _the State in refusing: 
their payment, then the State Will have received 1 bo . 
and supplies for which it ~ill have paid noth~n/ 
These warrants appear to. be m the hands of assignees. 
The Treasurer and Auditor have no right or power ta> 
cancel them, except b_y payment. Although it may be· 
shown that these particular warrants are excessive t'll 
it is evident that ordinary honesty, equally binding' us I 

h S · d' 'd 1 d pon t e tate as upon an m . lVl na , emands that the fair 
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'and reasonable, and, in proper cases, the contract price 
:should be paid. I therefore recommend that legislation 
be passed authorizing and directing the Treasurer and 
Auditor ~o cancel such warrants, upon their surrender 
by the payees therein, should the case be decided in 
favor of the State, and that bills for such articles and. 
labor be re-audited and new warrants drawn for proper 
:amounts. 

OVER-ISSUE OF WARRANTS. 

The agitation arising out of the foregoing matters 
:suggested a general inquiry into the management of the 
fiscal affairs of the State. Accordingly, I advised your 
Excellency that inquiries should be presented to the Su
preme Court asking an opinion as to the constitutional 
powers and limitations in the matter of appropriations, 
.and of the issuance of warrants on the general revenue 
--of the State. Having assisted your Excellency in pre
paring such inquiries, (Post p. 32), I was requested by 
·the Supreme Court to assist the court iti arriving at a 
-correct conclusion, and felt it my duty so to do. The 
subject was a vast and comprehensive one, affecting to 
the last degree the entire financial operations of the 
State, as well as the correctness of all past legislative 
.and departmental action. 

I submitted to the court a brief from this office, cov
·ering, as I believe; the entire subject. Snch brief ap
pears hereafter. (P 34). 

The opinion of the court, reported in 13 Colo., 316, 
is in entire accord with the views expressed in the brief. 
-The importance of that opinion, both upon future legis
lative and executive action, and upon past transactions, 
as well as upon the present financial condition of the 
State, cannot be. fully appreciated without a review of 
the practices heretofore obtaining. 

According to past practices, the legislatures made 
~uch appropriations as they desired, without reference to 
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. t to meet these-
whether the annual income was sufficJen such appro-· 

drawn °11 
appropriations. \Varrants were . oper order. As-

. . . d in thelr pr 
pnatwns, and were reg1stere . , rs the warrants-

'! d . ucceedtng ) ea , 
revenue was co1 ectc 111 s d of their reo-istra-

. 'd ·n the or er ,., 
were called 111 and pal ' 1 . d warrants drawn 
tion. Inasmuch as appropriatwns an f ,_ 

d d the amount of revenue o eacu: 
thereon always excee e . 

t t l increasing accumulation of warrants. 
year, a cons an Y . d f 

th Ult So that this accumulation at the en o wu er~ , . 
the fiscal year, r888, a moun ted to somethmg over 
$6oo,ooo. These warrants bear date not earlier than 
about three years before the end of said fiscal year, but 
nevertheless, they properly represent the accumulated: 
over-issue of all past administrations, because the reve
nue of the years wherein these warrants were issued was 
used, according to custom, in paying past warrants. 

The last legislature followed in the line of its prede
cessors in the matter of appropriations, and, in the earlier 
part of the present administration, the Executive officers. 
did likewise. The investigations into the Constitutional. 
restrictions as to such matters, made upon the questions. 
submitted to the Supreme Court as aforesaid, showed. 
that what had been the uniform actions of all the admin
istrations from the start, was based either upon a mis-
conception of, or inattention to, the theory of our· 
Constitution. For the first time, as the result of these 
investigations, the Supreme Court in the opinion above
referr~d to, held that no warrant could be drawn, in any 
year, 1n. e:-:r:ess of the revenues of that year, however· 
great might be the amount of appropriations, and that~ 
warrants d_ra~n again~t the_ revenues of any particular· 
year constltule no vahd claim against the revenues of' 
any other year, and create no binding 1 1 bl' · . ega o Igatwn: 
agamst the State. In short, that each , 

'd r · f )ear must pro--
Vl e 10r 1 tsel . As a sequence of tl · d · · 

· · 11S eCJSIOn al:t 
appropnatlons made by the last Ge 1 A ' -

. nera ssembly upon 
wh1ch warrants had not then be d · 

en rawn, were hel<J. 
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invalid by the Auditor and Treasurer, and no warrants 
were, I beli~ve, thereafter drawn in excess of revenues. 
Still we are met with the fact that there exists the 
above referred to accumulation of about $6oo,ooo, and 
all, or nearly all, of them are in the school or other 
investment funds of the State, and the questi'tm is what 
can be done as to them? The payment of such war
rants must be provided for, if possible, because: 

First-The warrants are already paid from the school 
and other investment funds and these funds must be re
imbursed, otherwise the State, or rather these special 
funds, and not the payees of the warrants, must bear 
the loss. 

Second-" Common error makes right," is an old 
and a just maxim, and specially applicable to this emer
gency. Therefore, where the warrants have been issued 
under a misapprehension participated in by all adminis
trations, no special blame for the error can attach to any 
particular administration. 

Warrants may be unconstitutional in an absolute 
sense, as where the subject matter of the appropriation 
is not within the legislative power, or they may be un
constitutional in a special sense, as where the subject 
matter is within the legislative power, but the amount 
issued in a particular year exceeds the revenues of that 
year. In fact, the latter class can in no just sense be 
denominated unconstitutio1Zal, but they are rather to be 
considered as inoperative, because of lack of available 
funds to pay them. To this latter class belong the ex
cess warrants under consideration, or at least nearly all 
of them. It is perfectly competent for legislative action 
to vivify these inoperative warrants by an express sanc
tion of their validity and by providing the means and 
machinery for their payment. As the law now stands, 
there is no power in the Treasurer to pay these warrants 
out of future revenues, however much surplus he might 
have, because, as we have seen, they are claims against 
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the revenues of their appropriate year only. It is !i~e
wise obvious that a mere recognition of their vahdlty 
without provision for their payment, would be onl~ a 
''barren ideality.'' I therefore recommend that legls
lation be had; first, expressly recognizing- the validity 
of these ~arrants· second directino- the Treasurer to ' ' ;-, 
call and pay the same out of the surplus of any year 
after the appropriations of that year are paid; third,. th~t 
the appropriations for succeeding years be kept w1thm 
such safe limits within the expected revenues, as would 
leave a margin for this purpose. This last suggestion 
is, of course, the very basic proposition rendering their 
payment possible. 

I have discussed this matter at length, because of its 
intrinsic importance, and because of a misapprehension 
as to the exact status of the question, and from a desire 
to aid in the S'Jlution of the difficulty. Such written 
communications as I have had with the various officers, 
bearing upon this question, appear in a subsequent part 
hereof. 

STATE CAPITOL BUILDING. 

Diffidence seems to be felt by onr citizens towards 
voting additional money for building the State C-1pitol. 
It is obvious that, for many years to come, our School 
and other permanent funds will continue to grow larger, 
and will seek investment, that the income may be used 
for the appropriate purpose. Our present law directs 
the State Treasurer to buy the bonds and w:urants of 
the State, but prohibits his paying more than par. 
When the Board of State Debt are offered a premium 
they naturally feel doubtful of their right to sell Canitol 
bonds to the Treasurer at par. This law should be 
amended, at least as to Capitol building bonds, so as to 
make it mandatory on the Treasurer to buy these bonds 
at par, whatever rate of interest is fixed therein, and 
compelling the Bo:1rd of State Debt to sell them to the 
Treasurer at par. 
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If this question were properly understood, no hesi
"tancy could be felt in voting money to complete the 
·Capitol, because the whole money therefor could be ad
vanced from the .School and other permanent funds of 
the State, interest would be paid on the bonds for the 
the benefit of the schools, and direct taxes to pay inter
est on the bonds would decrease to that extent direct 
taxes for· the support of the schools themselves, thus 
.furnishing a safe investment for school funds, paying 
for the Capitol with the State's own money, paying 
interest, not to a stranger, but to another fund of the 
.State itself, •and saving the payments of rent. 

It will also ~e observed that under this arrangement, 
where the State is in reality both creditor and debtor, 
J>ayment of these bonds could be postponed in ,rerpetu
ity, "is necessary, or deferred from time to time to suit 
-convenience of payment. In fact, the bonds need never 
be paid if that course were desired, so long as interest 
was paid to the School or other funds. By this plan, 
also, no additional burden of taxation is imposed on the 
-citizens. These suggestions are the embodiment of the 
advice heretofore given the Board of State Debt, regard
ing the $3oo,ooo of bo11ds lately issued. 

PUBLIC LANDS. 

Our present Jaws regarding the. disposition of public 
1ands are very defective. Doubtless from in advertance, 
the law authorizing the issuance of patents and certifi
cates of purchase was repealed by the last legislature. 
Immediate legislation should be had authorizing the is
suance of patents to parties entitled thereto, and such law 
should also authorize the cancellation of patents issued 
intermediate between the date of repeal of the old law 
·and the taking effect of the proposed law, and authoriz
ing other ·patent~ to be issued in lieu thereof .. 

This last suggestion is rendered necessary because of 
the doM:ltful validity of all patents issued since the law 

ii 
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of r88g went into effect. It is the duty of the St~te,. 
when it attempts to confer title, to make one not subjec_t 
to dispute or dou bj:. 

An old statute of the State authorized the State Board 
• t ec-of Land Commissioners to sell the alternate quar er 5 • 

tions of the public lands, except school lands, to _an! 
responsible person or company, who would dig a~ un
gation ditch in such location, of sufficient capactty t<r 
water the entire tract, and who would enter into a con
tract, secured by sufficient bond, to furnish water for 
the State's remaining half at a rate not greater/than was. 
fixed by the board. (G. S. r883, p. 794. Sec. 2724.) 
This act was passed at a time when the prevailing theory 
was that the owners of a ditch owned the waters run
ning in the· ditch, and that the mere diversion of water 
by the ditch from. the natural stream, was an appropria-
tion of the water. Under that theory it is manifest that 
the ditch owners could comply with sach a contract. 

This act was repealed in r887, and no similar pro
visiot~ to the one cited was enacted at that time. Since 
said time, the courts have decided that a ditch owner 
did not own the water in the ditch, but was a mere car
rier to those who demanded it for actual application t<r 
the land. The last assembly, apparently without attend
ing to the changed theory, enacted substantially the old 
law in this regard, except that- the State was authorized 
to sell the alternate half sections ; conditions as to con
tract to furnish water to the State's remaining half being 
substantially the same as in the old law. r88g, p. 381 • 

It is manifest to any one at all acquainted with the
State's lands, ~hat there are large tracts entirely worth
less unless irrigated, remote from water, and so situated 
as that small purchasers could not afford to build irriga
tion ditches to.lhem, but. so situated as to require a. 
large aggregation of capttal to do this work. The
waters of our streams are being fast appropriated and if 
any water is to be secured for the State lands, 

1

e:xpedi-
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tion should be made towards that end. The State could 
not afford itself to farm these lands, or to actuap y apply 
water thereof so as to secure a water right. In fact, 
there is a serious doubt of the power so to do. Upon the 
other hand·, ditch owners could not comply with a con
tract to furnish water for the State lands and hold the 
same for an indefinite time, till it should be dewanded 
by 5>ome future purchaser, but are compellable by law 
to deliver water not actually appropriated, to the first 
demandant. Hence, the problem was presented how to 
encourage the building of these great ditches, so as to 
make these arid lands valuable, and at the same 
time secure a water right to the State's lands. Upon 
my advice the Land Board adopted the plan of selling 
the alternate half sections of lands so situated, to indi
viduals or companies who would comply with this law, 
requiring as a condz"tion precedent, that such person or 
company would enter into a valid contract to lease the 
half sections remaining in the State, for the term. of five 
years, and that ~here should be applied to such lands for 
beneficial pmpose the water contracted to be furnished, 
so as to secure a water right to such lands, reserving to 
the State the option of cancelling the lease upon givin~ 
notice in writing thirty days previous to the first of any 
January. By this means, lands otherwise entirely 
worthless become valuable, building up the agricul
tural interests of the State, securing to purchasers 
of the State's remaining part a sure water-right, and 
making such remaining half much more valuable than 
the whole had been. I believe this to be the only sure 
way of preserving for the arid lands the necessary water 
to make them at all valuable, and lest these precautions 
be forgotten or neglected hereafter, I earnestly recom
mend that a statute be passed making the principles of 
t_hese suggestions necessary conditions to the sale of such 
lands to ditch builders. 
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b )ast in 
I further believe that the State should no~ e )fare 

·enconra,ging the building up of its own matert~l we ld 
and I believe that policy to be wrong, whtch w:u 
withhold the public lands from sale, refuse flccess t . eref 
to from actual bona fide settlers and builders UP. 

0 

. pectlnO' the 
bomes, whtle selfishly the State looks on, ex . "' 
valuett>f its own lauds to be increased by the pnvate

1
. en-

. f. d' 'd 1 . hb . . lands I be teve terpnse o m tvt ua s upon netg onng · Jid. 
the State should be the first in affording to bona . e 
-settlers an opportunity of procuring a home, addmg 
thus to the population, augmenting the number of those 
who pay taxes, and increasing the taxable resources of 
the State. It is true that to secure these benefits, care 
:should be taken lest the lands fall into the hands of 
mere speculators, intent for no public good, but adher
ing to the selfish policy just deprecated for the Stat~.. I 
recommend, therefore, that llJ.WS be passed authortzmg 
the sale of limited areas of the public lands to actual 
-settlers; that the purchaser be not allowed .to complete 
payment therefor or obtain his title for a minimum term 

-<:>f years; that before the title is passed from the State, 
there should be conclusive proof made of actual resi
Gence upon, and cultivation of, said lands for this time; 
that the details for carrying out these provisions be fully 
provided in the act, and that penalties be affixed for 
false action thereabout. 

Unless express statutorv .safeguards render frauds 
next to impossible, and unless effective power is given 
to the Land Board to enforce obligations of good faith 

.against applicants to purchase, the utmost vigil~nce, 
compatible with the discharge of the other duties im
posed upon the officers constituting that board, 'can not 
in all cases prevent imposition:. 

The many fruitless proceedings instituted by the 
·united States and by individual States, under laws 
much more stringent than our own, to set aside titles to 
lands procured by fraud, attest that it is next to inipos-
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sible to successfully combat fraudulent practices in pro
curing public lands, secure, as frauds generally are, in 
the mazes of their own secrecy. Much less, therefore, 
can success be expected where power is withheld when 
m·ost needed, and where no evidence of fraud is procur
able, save from the parties most interestea to prevent 
the evidence forthcoming. · Some of the dangers to be 
guarded against will be apparent from reading an opin
ion from this office, at page 73· 

SUPREME COURT. 

Measures to relieve this tribunal from the pressure of 
business before it, are among the most important to be 
considered. Expedition in securing the settlement of 
controversies, both civil and criminal, is well nigh as 
important as that justice itself be administered. For 
the last four years a Supreme Court Commission has 
been provided to expedite the business of that court. 
Though our act in that regard is similar fo those of sev
eral other ~t;ltes, and though it was hoped that their 
efforts united with the courts wo~ld so rapidly dispose 
of the business as to soon relieve the pressure, and 
though the commission has at all times been composed 
of worthy and able lawyers, well fitted to discharge 
their duties, the expectations felt at the enactment of 
the law establishing this department have not been 
realized. Great delay still attends the disposition of 
cases in that court, and the constant increase of the 
number of cases brought there, presents no very hope
ful anticipations of bettering the situation. The diffi
culty resides in the fact that the decisions of the com
mission are not final, but require the after considera
tion of the court. 

I recommend the establishment of an intermediate 
court, to be denominated the Court of Appeals, with 
final jurisdiction in all civil cases, either on writ of error 
or appeal, where the amount in controversy does not 
exceed one thousand dollars, nor relate to a franchise or 
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freehold; that this court may have jurisdiction, not final, 
· 11 · · 1 · 1 d · J1 civil cases In a cnmtna cases not capita , an Ill a h 

· eal to t e whatsoever, but that wnt of error from, or app C t 
:Supreme Court lay to the final judgments of the fiourl 

· h" the na of Appeals where the controversy is not wtt 1ll '"' f 
jurisdiction of the Court of Appeals; that the court ko 

· to rna e Appeals shall be a Court of Record, with power 
xules for practice before it· that writs of error from,. or 
appeals to it, shall lie as m'ay be provided by law regard
ing appeals to, and writs of error from, the Supreme 
Court; that the appellate jurisdiction of the Supreme 
Court, as to amount, be limited to cases where the 
amount in controversy exceeds one thousand dollars; 
that the opinions of the Court of Appeals be prepared 
and published in a separate volume,· the same as the 
·opinions of the Supreme Court are so required; that the 
Clerk of the Supreme Court be Clerk of the Court of 
Appeals, with like compensation and with power to 
appoint necessary deputies; that upon the taking effect 
of this act, the act creating the commission, be repealed. 
The act should be made to take effect at the expiration 
of term bf service of the present commission. 

It is doubtful whether writ of error to the final judg
ments of County Courts could be limited to the Court 
of Appeals, but this class of cases are not so numerous 
as to materially interfere. 

I also advise the repeal of all acts requiring the opin
ions of the Supreme Court to be made in 'writing, and 
the enactment in lieu thereof, that written Qpinions shall 
be delivered whenever a majority of the Judges may 
direct that the same be done. 

I also recommend th<lt a majority of the Judges be 
empowered to withhold from publication in the Colorado 
Repo~ts any written opinion not in their judgment of 
sufficten t general importance to be published. 

In my opinion, all laws regulating the manner in 
which the judgments of a court shall be delivered, are 
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not obligatory on the court, nevertheless, the court 
doubtless feels morally bound to conform to the statu
tory requirements, when it can be done, but it is certainly 
as safe to leave to the court, as far as possible, the deter
mination of the exact manner in which its opinions 
.should be delivered, as to leave to them the fortunes of 
the case itself. I also recommend the passage of an 
express- statute authorizing the State, or any of its offi
cers acting officially, to prosecute or defend any civil 
action in any court, without the payment of fees to 
the officers; also, that an appeal may be prosecuted and 

.a writ of error may be a supersedeas in favor of the 
State, or any of its officers acting officially, without 
giving a bond. 

EXTRADITION. 

I recommend that an act be passed authorizing and 
directing the Secretary of State to charge no fee or cost 
-of any kind, where requisitions are made by this State 
for the extradition of fugitives from justice. Also, that 
an appropriation be made to pay the costs of extradition 
in such cases. It is absurd that our laws should 
impose the costs of enforcing its criminal laws in such 
cases upon private parties or officers. 

Many other suggestions arising out of matters coming 
before me could be made, but I content myself with 
such as imperatively demand immediate consideration. 

I take this opportunity of publicly extending my 
thanks to yourself and to my fellow-officers in th~e vari
ous departments for uniform courtesy and kindn!=ss. 

Hereto is appended such of my written opinions a~ 
may be of assistance hereafter. 

Very truly yours, 
S. W. JONES, 

Attorney General. 

H. RIDDELL, 
Of Counsel. 





OPINIONS 

DELIVERED 

Votes on the election of a brigadier-general cannot 
be cast by proxy. 

STATE OF COLORADO, '} 
ATTORNEY GENERAL'S OFFICE, 

DENVER, COLO., March 6, r889. 

GEN. GEO. WEST, 
A d.futant- Genera!, 

Denver, Colorado: 

SIR:- Answering your inquiry of the 4th inst, 
whether commissioned officers of the Colorado National 
Guard, staff and line, can vote by proxy at an election 
of a brigadier-general, I reply that the duty of electing 
a brigadier-general is devolved upon such commissioned 
officers as part of their official duties, and probably also 
because it is supposed that their connection with the 
militia in a peculiar way fits them to make a wise 
selection. Such being the duty reposed in them person
ally, such power cannot be delegated. Hence they can 
not vote at such election by proxy. 

The law regarding such election (section 3, Article I. 
of the Militia Laws) is not very full or specific, but it 
seems to be contemplated that those entitled to vote at 
such an election may cast thei-r Yotes wherever they may 
be located in the State, and should make certificate or 
return thereof to the commander-in-chief, by whom' the 
returns are laid before the Military Board. 

It therefore seems that the personal presence of the 
electors before the Military Board is not required and 
would be of no avail. 

Very truly yours, 

SAM W. JONES, 
Attorney General. 
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House Bill No 28 entitled "An act to provide ~hor 
. . · ' · imals t e the mspectwn, before slangh ter, of certam an ' 

1 meat of ~hich is intended to be sold, or offered for ~ale, 
as human food, and to prescribe penalties for :he ~10 a
tions of the provisions of this act," is unconstitutwnal. 

STATE oF CoLORADO, } 
ATTORNEY GENERAL'S 0FFFCE, 

DENVER, CoLO., March 13, I889. 

To His Excellency, 
JOB A. COOPER, 

Governor of Colorado: 
SIR:-I have had under consideration House ~ill No. 

28, entitleu "An act to provide for the inspectiOn, b~
fore slaughter, of certain animals, the meat of wh1ch 1s 
intended to be sold or offered for sale, as human food, and 
to prescribe penal des for the violation of the provisions of 
this act '' which was referred to me from vour office. The ' - . act provides that no fresh meat of any neat cattle, swmeor 
sheep of any description shall be soid, or offered for sa)e, 
as human food unless such animal shall have been 111-

spected alive, ~n .foot, in this State, within forty-eight 
hours before the same is slaughtered. The act pro
vides the machinery for carrying out, and attaches pen
alties for the violation of, its provisions. Certain excep
tions from the operations of the act are contained therein, 
but such exceptions do not affect the question to be 
considered. That question is whether this act is obnox
ious to the Constitution of the United States empowering 
Congress to have exclusive right to regulate commerce 
between the States. It is, of course, axiomatic that it 
is immaterial by what name the act is called or under 
what guises it assumes to' proceed; the crucial test is 
what practical result does it accomplish? "It (the 
State) may not, _under th~ cover of exerting its police 
po":'ers, substantially prohtbit or burden either foreign 
or mter state commerc~." R. R: Co. vs. Husen, 95 
U. S., 465 (472). Subjected to th1s test, the act is the 
sa':lle as if it had provided that hereafter no person shall 
~hlp at;J-y dressed fresh meat of the prohibited kinds 
mto t~1s ~tate; becaus~ _a power to prohibit the sale of 
~n art1cle_1s the sa~e tl:mg as the power to prohibit its 
1ntroduct10n; one 1mphes the other. ''In any and all 
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cases, the power to deny sale includes_ the power to 
prohibit importation;" Webster and Choate, Arguendo, 
License Cases, sth How., 504 (sIs) and Marshall, c. J.' 
in Brown vs. State of Maryland, 12 Wheat., 419 (439). 
Therefore I am decidedly of the opinion that this act 
contravenes the Constitution of the United States in the 
particular mentioned, unless it can be justified under 
the police power. Such is the uniform holding of 
numerous adjudicated cases, though I have attempted 
no elaborate collocation of them. The police power 
has never been accurately defined, the courts expressing 
themselves as preferring to decide questions as they 
rise, without attempting a definite limit which 
prescribes the rule to be applied in all cases. But, as 
concerns the' question before us, the police power 
includes the right of a State to pass laws to preserve 
the health, comfort and safety of its inhabitants; and 
as a branch of these health laws they have a right to 
pass inspection laws. Health laws, generally, may 
prohibit the introduction of dangerous agencies, such 
as gunpowder, into dense communities, oils or other 
inflammable material below a certain test, the carrying 
on of certain business near populous places, when such 
business is likely to produce disease or is noxious to the 
sight or smell ; and they also include the right to pro
hibit the sale or introduction of food material which is 
likely to affect the health or safety of its citizens. Iu 
aid of this power inspection laws may be passed under 
which the quality and measure of the material sought 
to be introduced may be ascertainep and may be marked 
on the material or otherwise indicated, and the appro
priate means to such ascertainment may be used. In 
certain extreme cases the inferior or injurious merchan
dise may even be destroyed. Certain articles of mer
chandise in their very nature and constitution are 
such that they are inherently dangerous and clearly fall 
within the right of a State to regulate, such as gun
powder, nitro-glycerine and many other substances that 
will readily suggest themselves to the mind. Other 
articles are objectionable not in themselves, but only 
because of being in some objectionable and inferior 
condition dangerous to the health or safety of the citi
zens, as likely to produce disease, etc., and among such 
articles fall food material of common use, such as meats 
specified in the bill. The utmost, therefore, that an 
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. . d . . of ascer
lnspectwn act can o 1s to provide the means bjec-
t~ining whetl~e: such articles. of. food are i_n ~uch ~ ree. 
bonable cond1t1on as to fall w1thm the prohtbited d ~oes 
"Health laws may exclude all such portions or c: they· 
of an article of commerce as ar.e infectious; b:andise 
can not exclude a whole class of Imported mere f it 
on the ground that infectious portions or carJ"oCSh 

0
ate 

have been, '?r may be, imported,'' Webster ~nTh ~lie~ 
Arguendo, hcen o;e cases, 5 How., 504 (5r6). e P or 
power of a State can not obstruct foreign comt?erce 
inter-state commerce beyond the necessity for t)ts eFte:
cise." R. R. Co. vs. Husen~ 95 U. S , 465 (473 · lS 
competent for the State under its police power to pass 
laws, even the most stringent, to exclude dts~a~ed dressed 
fresh meat from its markets or borders, but It IS not com-. 
petent to exclude all dressed fresh meat bcause som.e ~as 
been or may be diseased. Hence, I am of th.e .opnuon 
that this act is unconstitutional. Laws providmg that 
intoxicating liquors shall be exclude.d f:om a State stand 
on special and peculiar reasons, not simtlar to the reasons 
in question here. 

. Whi1e my conclusions on this bill are to me satisfac
tory, I am aware that c0nsiderable diversity of opinion 
exists oil this subject, and as it seems that neighboring 
States have enacted law-> similar to this in order to pro
vide agaihst certain conditions affecting their local 
interests, I ltesitate to advise that this bill should fail to 
become a law by your Exellency withholding your. 
approval on this ground alone, but shou1d i~ occur to 
you a~~ pro~r m~asur~ •. asjd~ fro¢ the 9~esti?ti. ~f its 
constttuttonahty, tts becommg a law would eriable the 
~atter to be ,settled by a more satisfactory arid authorit~:
~i.ye tribunal than would be a settlement. by. the law 
officer of the Executive Department of the State. 

I have the honor to subscribe myself, yout ritoSt 
obedient servant, 

S. W. jONES; 
Attorney General. 
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Not necessary that Senate confirm the appointment 
<>f additional judge.s in the Second Judicial District, 

_ though the act may provide fot" such confirmation: 

ATTORNEY GENERAL1 S OFFICE, ·• } 
DEN-.ER, CoLO., March r8, r889. 

1ION. JOB A. COOPER, 
Governor: 

SIR:-Senate Bill No. 53, entitled "An act to in
-crease the number of District Judges for the Second Ju
<licial District, etc.," is before me fot consideration. 
In the matter of increasing the number of judges, the 
.act is eertainly constitutional. Constitution, Art. VI., 
Sec. Ii, as amended and printed in acts r887, page 483 . 

. The second section of the act provides that the two 
~ditional judges shall be nominated by the Governor, 
by and with the advice and consent of the Senate, as in 
.case of a vacancy. 

I am of the opinion that the legisl3;tute has no power 
to compel the Governor to ask the advice and consent 
-of the Senate in this appointment, but that the Consti .. 
tution (Art. VI., Sec. 29,) vests the absolute power of 
.appointttJ.ent, in such .cases with the G6veruot alone. 
'That there is rio difference betweet'l the creation of these 
additional officers, and a vacancy occurring in offices 
..established by previous a~ts of die legislature, is ¢stab· 
fished by People ex ret~, 'tucker vs: Rttcker, 5 Colo., 
455· In ~ither ca:;e, the powet of filling a vacancy is 
with the Governor. 

'rbe act inay be operative as to all its provision~. 
:ilohrithstanding this part may be a nullity. 

Very truly youTB, 
S. W, JONES, 

Al!orney Getteral. 
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h 'l . . r h 1 . 1 t to provide· W 1 e It lS competent 10r t e egiS a ure . d' 
for the removal of devices for trapping,. nettwg :~e· 
ensnaring wild ducks and geese, such devrces canno 
destroyed without a judicial hearing. 

• ATTORNEY GE1<ERAL'S OFFICE, 88 }· 
DENVER, CoLO., March 21 ' 1 9· · 

HON. JOB. A. COOPER, 
Governor: 

SIR:-I have had before me for consideration House
Bill No. 346, entitled "An act to pro-:ide for t?e pund 
ishment of persons guilty of trappmg, nettn~g an _ 
ensnarino- wild ducks and geese and for destroymg the 

"' ' h' t devices used therefor.'' Sections r and 2 of t IS ac are 
constitutional but I doubt the constitutionality of sec
tion 3· so far' as it seems to allo~ the Ju.stice of the· 
Peace to destroy the devices used 1n trappmg and en
snaring said fowls, and for assessing the cost th~reof 
against the owner thereof, if he can be ascerta11:ed~ 
While it is legitimate to provide for the destruct~on,. 
after a proper hearing, of such property, I do not believe· 
any constitutional goverment will allow any perso.n'S· 
property to be destroyed except after a solemn tnal, 
whereto he has been duly summoned and has had a fuJI 
and fair opportunity to defend as he may desire, while 
this bill seems to attempt to confer absolute power it;t 
the justice to destroy, without givng the owner or 
claimant any opportunity to be heard. I am clearly· 
of the opinion that so much of this section as
allows the costs of the proceeding to be taxed against 
the owner, if he is discovered by any evidence before 
the justice, can not be sustained. It is not heard of 
und.er our government that a judgment may be given 
agamst anyone who has by no process had his day in 
court. But inasmuch as it is possible for the justices to
proceed under this act agreeably to the forms of law 
notwithstanding the arbitrary power attempted to b~ 
~onfer~ed by thi~ act, the bill can be allowed to operate 
m allrts ter.ms, rf.we assume the justices will so proceed. 
So far as this sectwn allows sheriffs and other officers to 
remove such devices, I think the bill is constitutional -: 
but so far ~s it allows the justices, without a forma,i 
and legal tnal, after summons or other process is serve<l 
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upon defendant, to destroy property and assess costs,. 
I think the bill is unconstitutional. 

Very truly yours, 
S. W. JONES, 

Attorney- General. 

The repeal of the act entitled "Au act concerning 
the commutation of life sentences," approved March 
15, r887, will be e.a: post facto, as to certain cases unless 
a saving clause is attached. 

ATTORNEY GENERAL'S OFFICE, } 
DENVER, COLO., March 26, r889. 

RON. JOB A. COOPER, 
Governor. 

SIR:-Senate Bill No. 22, entitled "An act to repeal 
an act entitled 'An act concerning the commutation 
of life sentences,' approved March 15, r887," is con
stitutional in title, form and substance, but under its 
provisions there may exist or arise a class of crimes 
which will go unpunished. As the law now stands, 
every person who commits a crime, the punishment for 
which is imprisonment for life, can be sentenced for no 
longer a term than twenty-five years. Every law that 
changes the nature of a crime or punishes it in a 
manner more disadvantageous to the crimiJJal than was 
the case when the crime was committed, is an ex post 
facto law, and is unconstitutional. Hence, if a crime is 
committed, punishable by the act of r887, at the time it 
was committed, the legislature cannot repeal that law 
so as to make the same act punishable in a greater 
degree. It will result, therefore, as to crimes committed 
while the act of r887 is in force, and punishable under 
that act, there can be no conviction on a trial had after 
the act is repealed, because the old law is not in force 
and the new law is unconstitutional, as was described 
in Garvey's case, 6 Colo., 559· 

This act saves from its effect all persons sentenced for 
life while the act of r887 is in force, but it does not save 
such crimes as may be committed while the act of r887 
is in force, though not tried till !afterwards. Whether 

2 
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any such crimes have been or will be committed j.s of 
-course unknown, but shonld it happen a~ abo~e sug
_gested, then the criminal wonlq go unpunished. 

Very truly yours, 
S. W.JONES, 

Attorney General. 

Expenditure of publlc money can only be made for 
-a public purpose, affecting the irlterest of the State. 

ATTORNEY GENER~L'S OFFICE, ·} 
DENVER, COLO., March 29, 1889. 

RON. JOB A. COOPER, 
Governor: 

SIR:_:_Senate Bill No. 187, appropriating $2,500 for 
.-certain expenses of the committees, from Colorado to the 
Deep Water Convention in August, r888, belongs to 
that class of cases which are near the line dividing the 
powers in the legislature from the powers which are not 
in the legislature. .Expenditure of ptJblic money can 
<>nly be made for a public pnr1>9se, affecting the interest 
·Gf the State. While no d~finite rule can b~ laid qo}Vn 
. .as to what is a pu~lie purpose, and while the decision 
of this question is in the Jaw maki11g power, except 
where th~e l$ a clear abUBe of that power,I can only 
::Sugge5t tha:t this- meas~re is among the doubtful cases. 

· Very truly yop.rs1 . 

S. W. JONES, .. 
Attorney General. 

Criticisms on ~ct providing for the infliction Of the 
-death penalty within the Penitentiary. 

STAT~ OF COL6RADO }' 
A'l'TORNE~ GENERAL's 0F~ICE, . . 

D:il:M'VER, CoLO., Match Do, 1889. 
COOPE~ HON. JOB A. 

• Governor. 

. Sm:-:-Seuate Bill N;a .. Bz, vrovidiug for the ittfl.ieti~ 
-of the! death pettalty w1tlnn the walls ef the Stat~ Peni-
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tentiary, is before me. Its general features, so far as it 
. provides for executions in private, seem commendable, 
but its details are subject to criticism which appears to 
me serious. 

After providing (section 2) that tJ:le court shall 
adjudge that the execution shall take place at some time 
within a designated week, it provides that the con
demned shall by the warden be kept in $olitary confine
ment, and that no person shall be allowed access to 
.said prisoner except such persons as are described 
therein, "and then only 'in accordance :with .prison reg• 
ulations." While, doubtless, this provision will be 
amstrued humanely by the warden, still the act should 
say by express and positive words that such persons 
shall be admitted under proper regulations. This right. 
should not rest on any implication contained in negative 
words, but it should be expressed affirmatively. 

Section 3 provides the warden may fix the particular 
.day and hour within the week wben the execution shall 
take place.· Should a particular case present any 
features probably calling for Executive clemency or 
interference, the Governor-the only power that can 
.delay execution after sentence by the courts- can in 
tto case, except thtongh a violation of the injunction 
.of s~crecy placed around the persons invited to be 
present at the execution, and through a violation of 
law, know certainly when such e~ecution is to take 
place. Hence, the Governor ·would in no case be safe 
ip. de}!l-ying such aC.t;ion as he desires. to take beyond the 
·nrsbi~y of .the designated week, an~ to prevent a mis~ 
~riage of justice, might feel himself bou9d to reprieve 
s:ll th¢.se .cases to a <:Jay cert~in. . The act should ilt l~t 
provid~ that the Governor shou1d be advised of the day 
:and hour. 

Section 3 ptovides that "no account of the details of 
.aa:y sueh execution, beyond the statement of the fact 
that such convict was on the day in question duly exe
-cuted according to law at. the State Penitentiary, shall 
in any manner ~be published in this State." So far as 
this is intended to restrict the publication of such mat
ters as are calculated' to gratify a merely morbid curiosity 
.. of the circumstances of the execution, or the details of 
.the sufferings, agonies and revelations of the condemned, 
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this is unobjectionable, but to the extent that it ~~ai~ 
attempt to restrain the free publication of whate~ews
known regarding a public or legal transactiOn, .bY 

5 
paper comment, or other means of intelligen~e, Jt aprt~e· 
to me an unwarranted restriction of the !Iberty ?t 
press and of the freedom of speech, and so far as. 1 Pt~~ 
hibits the revelation of such circumstances attendmg lt 
execution as may indicate depravity, inhuma~ity, rue y 
and unfitness by the public officers condu~tmg t de eaxned 
cution, matters proper to be known, d1scusse th' 
punished by public sentiment and legal measures, IS 

language seems too restrictive. 

I have only briefly outlined the basis ?f my criticism,. 
which reflection will enable one to amphfy. 

Very truly yours, 
S. W. JONES, 

Attorney General. 

Act concerning wearing of badges of certain organi
zations not in the line of proper legislation. · 

ATTORNEY GENERAL'S OFFICE, 
DENVER, CoLO., March 31, 

HON. JOB A. COOPER, 
Governor: 

SIR:-House Bill No. ro, concerning the wearing of 
the badges of certain organizations, does not appear to 
be in the line of any legislation or concerning the sub
ject matter of anything that concerns the public wel
fare of the State, or the exercise of its rightful powers. 

Very truly yours, 
S. W. JONES, 

Attorney General~ 
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:Surety companies as official security. 

ATTORNEY GENERAL'S OFFICE, } 
DENVER, CoLO., April 6, r88g. 

RON. JOB A. COOPER, 
Governor: 

SIR:-House Bill No. 28r, concerning surety com
-panies, seems to be a good measure, except as to the 
fourth subdivision of section 4· It is, in my judgment, 
bad policy to have such organizations sureties for official 
action, particularly where the law is so mandatory as it 
:is in this act. 

Lien law. 

Very truly yours, 
S. W. JO~ES, 

Attorney General. 

ATTORNEY GENERAL'S OFFICE, 
DENVER, CoLo., April 6, r88g. } 

HON. JOB A. COOPER, 
Governor: 

SIR:-House Bill No. 6r, concerning liens, consists, 
-in the main, in improvements on the old law, both in 
111etbods of enforcement and in the security of the lien. 

The only radical change is in section 2 of this act, 
amending section 7 of the act of r883, wherein it pro
vides that mines worked under lease shall be subject to 
liens. This provision would seem to be all right, if the 
proviso regarding the posting of a notice on the property 
by the lessee is considered merely directory, and as 
merely imposing a penalty on the lessee for its violation, 
and not as essential to enable the owner to obviate the 
effect of a lien. To me the language seems to impose 
a mere duty on the lessee, the violation of which is 
visited by no penalty against the owner. 

Very t~u1 y yours, 
S. W. JONES, 

Attorney General. 
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Who exempt from p3yment of military poll tax. 
. DENVER, April 8, r889~ 

R. B. NEWITT, ESQ. 
h · st received. DEAR SIR:-Your letter of the st 1ll • f 

The following persons are exempt from PJ'm~n\·~nai 
military poB tax: Members of the Colora 0 ~J· 
Guard (Acts 1885 p. 269) ex-United States so ters,_ 

. . · ' ' d h firemen• s!lt~ors and mannes (Acts r887, p. 4ro), an sue t ·· · 
as are described in section 1899 of the General Statu es,. 
as modified bv Acts of r887 on page 268. 

I ·have not the opportunity to make a very extendecft· 
investigation of this subject, but have found no other 
exemptions from a military poll tax. 

:Exemption from .enrollment and exet?ption rrom poll 
tax are not the same thing, and while sectwn 2284 
provides who shall bt subject to enrollment (see also 
section 2289 and Acts r887, page 4ro), yet there .s~ems 
to be no such exemption from the payment of a tmhtary:· 
poll tax under section 2325 and Acts r887, page 4ro. 

Very truly yours, 
S. W. JONES, 

A(tonzey General. 

;Board of Capitol Managers have the right to modify 
the contract with Geddis & Seerie, so as to require build:.. 
ing to be constructed out of granite instead of sandston~,. 
without re-advertisement. · · 

'ATTORN·Ev GENERAL'S OFFICE, } 
· DENVER, COLO., May 13, r889. 

To the .Honorable 

THE BOARD OF CAPITOL ~ANAGERS: 
GENTLEMEN:- On the 8th in st. I received from the 

clerk of your board a resolution of which the followin<Y • , ~ h 
ts a copy: 

"Resolved, ~hat the contract of the Board of Capi
tol Managers, Wtth Messrs. Geddis & Seerie, to supply 
the stone and stonework, and brick and brickwork on the 
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superstructure of the Capitol building, be referred to
the Attorney General, with a request for his written 
opinion as to whether, under the terms of the contract, 
it is competent for the board to change the material 
from Gunnison sandstone to granite, arranging with the 
present contractors, by private agreement, for the differ
ence in price of the material, or whether, in his opinion, 
it is necessary for the board to advertise for bids for the 
supply of the granite work. 

The Attorney General being authorized to employ 
such competent assistance as he may require, at reason
able compensation." 

I have employed Mr. H. Riddell as assistant counsel 
in such matters as may be referred to me by the board. 
Your board, being created by special statute, is required 
.to proceed, and has a right to proceed in such manner 
as by law directed. It is at once the measure of your 
power and procedure, and it is only necessary that the 
board should advertise for bids in such cases as the law 
directs. It is likewise the duty of the board to erect 
the Capitol out of such material as the law directs. 
Hence, since the enactment of the law of April 6, r889, 
the board must erect the building out of granite. 

Your reports to the legislature having shown the 
existence of the contract with Geddis and Seerie, dated 
Junes, r888, the legislature were called upon not onlv 
to empower and direct the change of material out of 
which the Capitol should be built, but also to dispose of 
the question of existing contracts. Having these objects 
in view, by section 2, of act of April 6, r889, it is pro
vided that "the Board of Capitol Managers are author
ized to make sue~ changes in existing contracts as may 
be required by the proposed change of material, and to 
make such other and additional contracts as may be 
necessary to. complete said building." Here is an 
express recognition of existing contracts, together with 
full power in the Board to adapt the same to the changed 
material. To advertise for bids because of the change 
in material would not only not be the natural and proper 
way to modify such contracts, but might even result in 
the vacation of them, when it was the clear intent to 
recognize them as valid and subsisting. 



16 BIENNIAL REPORT 

Possibly, too, it might have been the judgment~;:~~-
1egh;lature that they could not set aside these con 1 d 
without violating not only the written laws of.the. ant' 
but likewi.se to do violence to every moral obh~atton.t~ 
which States are peculiarly subjected in deahng WI 

private citizens. 

It is true that section six of the act approved At;>ril ;, 
I88g, provides that ''all letting of the work exceedtng 111 

.:amount the sum of five hundred dollars shall be adver
tised in two daily newspapers of general circ~l~tion for 
·not less than ten days," but, following a famt~tar pr.n
-ciple that all statutes. regarding the same subject s?all 
be so construed as to enable every part to be operative, 
-section six may be easily construed to pro':i~e for the 
advertisement for ''all such other and addttwnal con
tracts as ,may be necessary to comp!et~ sai~ building." 
·Certainly the general language of section stx of the act. 
-of April r, r88g, should not prevail against the express 
and particular language of sec: ion two of the act of April 
·6, r88g. The dates of these respectives acts also aid in 
this construction. Besides, the only provision in the 

·Geddis and Seerie contract regarding the quality of the 
.stone, is. the provision that it shall be from the Gunnison 
-quarry, and this section provides that the quarry may be 
>Changed if not found satisfactory. While this provision 
was doubtless framed, having in view_ a change to 

.another quarry to the same general class, yet its lan
guage is broad enough to allow a change to any other 
-quarry. This contract does not provide that the Board 
shall pay any additional costs incurred by a change of 
-qu·arry, but it should be so construed as to allow the 
.contntctors additional expenses. 

\'V'e are, therefore, of the opinion~that it is in the 
power of the board to arrange by private agreement for 
a change of the material from Guni1ison sand stone to 
granite without advertising for bids. 

We desire to suggest that should the board effect a 
<:hang_e of their contract with Geddis & Seerie in so 
tnatenal a matter as the change from sandstone to o-ranite 
they should require from th~m a new bond for the ful~ 
:fillment of th~ contract ; because, while the present 
contra~t provt~e~ that the board may make "such 
.alteratwns, omtsswns, or additions, or either, as in the 
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opinion of the party of the first part may be proper, 
either in work or material;" and that such change 
should not release the ·sureties on the bond, we are of 
opinion that such "alterations, omissions or additions" 
do not, in this particular, refer to such radical changes 
as the one contemplated. 

We are likewise of the opinion that it is competent 
for the board, both under the contract and by virtue of 
the law, to cancel and. re-let this entire contract if they 
should deem best, a legislative direction to change the 
material to this extent being ''good cause" within the 
meaning of the contract and of the law. 

Very respectfully, 
S. W. JONES, 

Attorney General. 

- H. RIDDELL, 
0/ Counsel. 

State Veterinary Sanitary Board may make appro
priate regulations to prev-ent the spread of contagions 
diseases. 

DENVER, CoLO., May 31, r889. 

STATE VETERINARY SANITARY BOARD, 
Denver, Colo.: 

I 

GENTLEMEN-Answering yonr enquiries as to your 
duties and powers in the matter of inspection and quar
antine regulations, under "an act to prevent and sup
press-infectious and contagious diseases among domestic 
animals of this State, and for the appointment of the 
necessary officers to carry into effect" the same, and to 
fix compensation," I have to say: 

The title to said act plainly enough expresses the 
general purport and intent thereof. 

Under section 9 you have power "to adopt such 
quarantine regulations as are deemed necessary to pre
vent the introduction or spread" of certain diseases 
mentioned in the section, "under such regulations as 
shall be prescribed by law." 

3 
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No regulations, to my knowledge, have bee~·!:eed 
scribed by law except the very general ones men ~ 
in the act. Therefore, I take. it, this. latt7; P rase 
means "under reasonable and fau regulatwns. 

Nor does the word' "necessary" have any absolute 
signification in this connection. It simply means "ex
pedient" or "calculated to produce this result." There
fore, section 9 empowers the board to mak~ reasona?le 
and expedient regulations to pre.vent the mtroducnon 
and spread of these diseases. 

While the Jaw does not distinguish t~e extent ~o 
which cattle of one destination shall be tnspected 111 

mattres of thoroughness, from the inspection to which 
cattle of another destination, for instance, to s?me final 
point within the State, shaJI be inspected; yet m matter 
of practice and fac;t, it i's well known that.the classes of 
cattle which y<Xl may be called upon to mspect cal! be 
divided into two general classes, to wit: Cattle destmed 
to points within the State, and cattle merely passing 
through the State, destined to points without. 

It is likewise trne that the dangers intended to be 
guarded against by the act are more imminent in cases 
of cattle of the first named class, inasmuch as any pos
sible oversight or omission to discover disease among 
them may be fraught with greater danger to domestic 
cattle, by turning snch first class upon the ranges and 
thereby contaminating the whole State; while cattle in 
certain stages of disease could safely be allowed to pass 
through the State, even though their presence here on 
the ranges might not be allowable. 

Applying the law and your duties to these various 
conditions, it is evident to me you have the right to 
adopt s?ch reasona?le regulations, applicable to the 
appropnate danger mtended to be guarded against as 
may be expedient. Therefore, in the case of ca'ttle 
destined to J:!Oints without the State, in my judgment 
you have a nght to adopt such general regulations as 
would require all stock yards, where such cattle are 
unloaded, to erect their yards on such plans and have 
such. equipments, as would effectually prevent' the spread 
of d1sease of .such cattle; that is to say, you have the 
nght to requtre stock yards where such cattle are to be 
unloaded, to keep apartments or divisions for the use of 
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such cattle only, and other apartments for the sole nse 
<Of cattle to be landed within the State. 

I do not undertake to fix a precise limit to your rights 
.and duties, for it is easier to say whether a certain act is 
within your duties, than to lay down exact limitations, 
but in my opinion you would comply with the law and 
with your duties should you lay down general rules in 
this particular to which all such yards should conform, 
and refuse to allow cattle to be unloaded at any such 
yards as did not conform. The converse of this propo
sition is, in my judgment, also true, that you would 
fulfill your duties to allow such cattle to be unloaded to 
all such stock yards as do comply with your reasonable 
regulations. 

You might be within the limits of your duties and 
rights were you to be more restrictive than this, but on 
that point I express no opinion. 

I say you have the right to make such regulations as 
I have indicated, and would be within proper limits if 
.-such regulations were general. 

Very truly yours, 
S. W. JONES, 

A ttonzey General. 
H. RIDDELL, 

0/ Counsel. 

Board of Capitol Managers have the right to build 
the Capitol out of granite from another quarry than 
that whence the present base course was taken. 

The words in the act approved April 6, r889, "Gran-
1.te of equal qual~ty, texture and crushing strength," 
indicate the general quality of the stone, and not the 
particular qualities. 

The word " equal," in the act, has no reference to 
mathematical precision, but means merely "like." 

The whole act taken together empcowers the board 
to build the Capitol out of any granite like, in its 
-general properties to the present base course, if amply 
sufficient to the purpose. 
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DENVER, CoLO., May 29, r88g"': 

The Honorable 
BOARD OF CAPITOL MANAGERS. 

GEN'I'LEM~N:-You. submit to us a question involvd_ 
ing the construction of section I of the act apprC!ve_ 
April 6, r889, entitled "An ac_t r~lating to the con?tr,?-c
tion of .the State Capitol bmldltl,g, _and appropr~atlng 
funds therefor,, and particula_rly this language 111 ~h!
section, ''granite of equal quality, texture an~ crush~nQ.. 
strength of the present base course of the sa1d Capitol. 
bqilding.'' 

The necessity for the construction of _this l~nguage 
implies that possibly the board may find 1t advtsable to
erect the Capitol out of stone from another quarry than: 
the one from which the stone in the base course was 
taken. We answer the inquiry with reference to. this 
possible action. 

In our judgment, "the quality, __ te~ture and c_ru~hing
strength" are designed merelv to mdtcate and htmt the 
general quality of the stone· and are not intended to 
have reference to any particular quality of the stone in 
the base course, nor does the word "equal, have refer
ence to any mathematical precision. It means no more
than if the word "like, were written in its place. 
Nor can it be supposed that the legislature, in passing 
this act, had before it any very close or scientific esti
mate of the exact qualities specified, but rather _that 
they had in view the general qualities of the stone
mentioned. It is permissible and demanded that legis
latures as well as courts and juries shall use their 
cot~mon experienc~ regarding the nature of any 
subJect about which they are treating, and the 
legtslature must therefore have known that it is next 
t? impossible to obtain granite of the identical quali
ties of the present base course without obtaining the 
stone from the same quarry as the one from which 
the base course was taken, and they must also have 
known that even in the same quarry the qualities of the 
stone may vary .in different parts thereof as beino- nearer 
the surface, more subject to the action ~f water,., air and 
other modifying elements. Had it been inte:aded that 
stone from identically the same quarry should be used,. 
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a more appropriate way to indicate such an intent would 
have been to specify, by name or location, or other ap
propriate description, the exact quarry from which the 
stone must be taken, and not to have used a paraphrase 
to have. accomplished the result of identifying the exact 
ston-e. The limitation of amount devoted to the pur
pose of erecting the building is also an indication that 
the board have some discretion as to the exact stone out 
A:>f which the Capitol shall be built. Because, no contract 
Qr definite arrangement having been made as to the 
<:ost of secJuing any special stone, might entail such ad
<litional expenses more than was contemplated a:s would 
practically render the limit of cost in legisiation there
about nugatory. We are, therefore, decidedly of the 
-opinion that by this language the legislature meant no 
more than that the granite should be of such efficient 
-qualities as to answer the purpose for which it was in
tended, and that it should be of the general efficiency 
and quality of the present base course. It might very 
well happen that the granite might be ·~lightly inferior 
in any one of the specific qualities mentioned, 
.and superior in the other qualities mentioned, so that 
the general quality of the new granite would be superior 
to the. granite of the base course, and amply sufficient 
for all purposes intended. So that, in our view, the 
l~gislature meant no more by the language used than 
that quality out of which the building should be erected 
.should be of good quality, and similar to the general 
-qualities of the present base course. The board will do 
its duty if, having in view the best interests of the 
State, economically and otherwise, it erects the Capitol 
QUt of granite of the general properties of the present 
base course, though such granite may differ from the 
base course and, in some particulars, be even inferior, 
provided the general properties are amply sufficient for 
-the purpose. 

Very respectfully, 
S. W. JONES, 

Attorney General. 
H. RIDDELL, 

Of Counsel. 
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· wer to dis-
The Board of Capitol Managers have P0 'ld' 

charge the supervising architect of the Capitol but mg~ 

DENVER, Coto., June 6, r889~ 

THE BOARD OF CAPITOL MANAGERS, 

Denver, Colorado: 
GENTLEMEN :-You submit to us an inquiry wheth~r 

you have authority under the Jaw to dischar~e E. E. 
Myers, Supervising Architect of the State Capttol. .. 

Section 4 of the act approved April r,, r885, under 
which said Myers was employed, provtdes tha! the
"Board of Managers shall hll:ve f~ll p~wer to appou;t or 
employ, and discharge at theu dtscretwn, an archt.te_ct. 
and a superintendent, whose duti~s shall be prescnbed. 
by the Board, and such other arttsan.s or laborers that 
may be required under the prosecutiOn of the work, 
and allow such compensation for such services as they 
snall deem just and reasonable." 

By contract dated April 2, 1886, it is provided that 
''this contract is made in pursuance of and under th~ 
provisions of a public Jaw of the State of Colorado, 
which is hereby made the paramount agreement or 
contract in this matter, and made the controlling part 
·of thisagreement, wherein, in any respect, there might 
be any conflict or omission in this agreement." It is 
further provided by the contract that the Board of Capi~ 
tol Managers "reserves the right, for good cause shown~ 
to discharge the party of the second part and annnl this 
contract," and providing the amount of compensation 
which shall be paid. Independent of the consideration 
wh"ether this board, as public functionaries, could by 
contract divest themselves of the power to discharge 
any employe under the provis~ons of section 4, both the 
contract an~ the law has gtven to the board ample 
power to dtscharge Myers. The "good cause" men
tioned in the contract is, in our judgment identical with 
the ''discretion" mentioned under the l~w and means 
no more in either case than that the board 'shall do for 
the State, under the discharge of tl:teir duties what t<>' 
them appears for the best interest of the Stat~. What 
compensation Myers shall be entitled to under the 
various laws and the contract relating to th

1

is matter is. . ' 
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a separate question from your right to di,charge him. 
We advise that )011 haYe the right to discharge him. 
Section 4, approved April r, r889, also empowers you 
to remove any employe. 

Very respectfully your!', 
S. W. JONES, 

Attorney General. 
H. RIDDELL, 

O.f Counsd. 

State Reformatory is designed to be a branch of the 
Penitentiary. 

Fixed salaries and mileage provided for in section 37 
of the Reformatory act can be paid from appropriations 
for the maintenance of the Penitentiary. 

Expenses of erection include not only direct work 
upon the building, but also work incidental thereto. 

ATTORNEY GENERAL'S OFFICE, June 14, r889. 

HON. L. B. SCHWAN BECK, 
Auditor o.f State: 

SIR:-You refer to me certain vouchers for claims on 
account of th~location and erection of the State Reform
atory to be built in Chaffee county. The vouchers pre
sented do not stand upon the same basis, nor present the 
same question. I will therefore give such general views 
as will enable you to understand my ideas of the princi
ples that should govern you, not only as to these bills, 
but likewise to any others that may hereafter be pre
sented on this subject. 

An examination of the provisions of the Reformatory 
bill will show that this institution is designed to be a 
branch of the Penitentiary, and, in its general features, 
to be similarly governed. 

The provision~ of section 46 show that even the earn
ings of this institution belong to the Penitentiary fund .. 
Therefore, the fixed salaries and mileage provided for in 
section 37 are doubtless intended to be paid from the 
appropriation for the maintenance of the Penitentiary. 
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· · an in my 
Such bills therefore for, by th1s se~twn, c ' 
judgment, be paid from the Penitentwry fund. 

. d b t' 5 can be used 
. The $roo,ooo appropnate Y sec 1011 

1 b 'ld' 
for such purposes towards the er~ction of t 1e. UI T~g 
as arise subsequent to the selectwn of the s1te. e 
expense of erection includes not only direct work upon 
the buildings, but work incidental thereto, a~ ser;nces 
of an architect, selection of stone, plan~, specd1c~tH;ms, 
etc. All such bills may be paid from this appropnatwn, 
but to be paid require the approval of the Govern?r. 
These considerations will probably enable you to dec1de 
your proper course upon each voucher as presented. 

Very truly yours, • 
S. W. JONES, 

Attorney General. 

Basis of settlement with supervising Architect Myers 
of the Capitol building. 

ATTORNEY GENERAL'S OFFICE, } 
DENVER, COLO., J nne 20, r 88g. 

BOARD OF CAPITOL MANAGERS, 
GENTLEMEN:-We have had referred to us the state

ment made by your secretary as to the condition and 
status of the account between the board and E. E. 
Myers, with the request th;(t we report what, in our 
judgment, is the proper basis of settlement wit)1 said 
Myers under his contract. 

The contract with Myers provides that he has been 
appointed "supervising architect of the State Capitol 
building, to be erected by and under a certain contract 
made and entered into by and between the party of the 
first part, and Mr. William D. Richardson, dated April 
r, .A. D. r886." It is also provided that Myers is to be 
pa1d two an~ one-~alf per cent of the costs of the building. 
These con?1derat10ns make us of the. opinion that the 
co~pensat1~m of. Myers was based upon the Richardson 
estimates, 1t bemg doubtless considered that this per
centage upon that estimate was sufficient consideration 
for his services. 
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But inasmuch as the operation under the Richardson 
contract has been delayed for many reasons, more time 
has been consumed than was probably contemplated 
when Myers .entered into his contract. Therefore it 
would seem only fair and jnst that he should be allowed 
snch other compensation for this loss as mav be reasona
ble, though such additional compensation' i's not nec
essarily a percentage upon the new contract. It may 
also be true that a change in the material to be used has 
necessitated such additional consumption of time by 
Myers as entitles him to some equitable settlement. 

Very truly yours, 
S. W. JONES, 

Attorney General. 
H. RIDDELL, 

Of Counsel. 

Duties of Governor and Attorney General in the 
matter of investigating charges of fraud in certain pub
lic contracts. 

STATE OF COLORADO, } 
ATTORNEY GEKERAL'S OFFICE, 

. DENVER, COLO., July r8, r88g. 

SIR:-Under date of r6th inst., this office had the 
honor to receive from yon an official communication, 
requesting information as to your rights ~nd duties, and 
the rights and duties of the Attorney General, in the 
matter of the charges made by the public press regard
ing certain labor and supplies furnished the various de
partments of .the State. 

I understand your communication to mean that you 
qesire to be advised as to your whole duty in the premi
ses, for nothing short of a full and fair investigation of 
each and every person implicated by these public sus
picions would accord with the high expressions of your 
desire to discharge your whole duty, or allay the public 
suspicions a less thorough investigation would beget. 

Your Excellency is fully aware that no prosecution or 
action can be based on public suspicion and general ac
cusation. Law requires something definite and explicit, 

4 
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· ld be sufficient to-though such general accusatwn won 
warrant a careful investigation on your part. 

It is not necessary to remind you that no public 
monevs can be expended or obligations incurred, except 

' ' · d the offic·al in pursuance of an express authonty, an ' 
records and files of each public fu1_1ction.ary should fur
nish the evidence on which the1r actwns are based. 
Whether the laws have been complied with, is a matter 
of easy ascertainment. 

To the general duty imposed upon ron to "take care 
that the laws be faithfully executed," 1.s add~d. the spe
cific power to "require information, m wntmg, f~om_ 
the officers of the executive department upon any subJ~Ct 
relating to the duties of their respective offices, wh1ch 
information shall be given upon oath, whenever so. r~
quired" (Cons., Art. IV., Sec. 8), and, conversely, tty; 
your duty to require such information whene:re! .the cu
cumstances seem to you to demand such reqms1t10n. 

Following article V., section 29, of the Constitution,. 
certain sections of the General Statutes, beginning at 
section 1338, plainly lay down the specific mode by 
which supplies for the State should be obtajned. 
Though the sections from the General Statutes above 
referred to do not specifically provide that the contract 
shall be in writing, yet the whole context, as well as 
the law found at page 49 of the Acts of r885, plainly 
shows that such contracts should be in writing. I may 
say, however, that the mere circumstl:lnce that all such 
~ontract.s, are no~ found in writing will not necessarily 
1mply e1ther gmlt on the part of any officer, or impair 
the right of the contractor to recover the reasonabk 
value of the goods or labor received by the State._ 

Section 1378 makes it the duty of the Auditor t<>' 
preserve all documents necessary to a full ascertainmen"t 
of the facts regarding these accusations, and section, 
1385 fully empowers you to- have free access to the 
offices and documents in the custodv of the Treasurer 
and Auditor. ' -

Hence you have full access to such evidences as will 
make the truth app~ar, and it as important to public
confidence that the mnoceilt should be freed from the-
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imputation of guilt or official negligence as that the 
guilty should be punished. 

The duties of the Attorney General are not very 
accurately defined, but section IJH is ample authority 
for me to proceed with such prosecutions or actions as 
your Excellency may direct to be taken. Having full 
power and authority to lay before me and before the 
public a fu11 and explicit statement of the truth sur
rounding these matters, your own judgment will prompt 
you to make such investigations as may seem advisable, 
and you may extend your researches into every aveuue 
likely to afford aid to a correct conclusion. 

Should you desire me to institute legal proceedings, I 
cannot advise what form such proceedings should as
sume, until you have placed before me the facts upon 
which I must proceed, but when your Excellency has 
enabled me to know these facts, I shall not hesitate to 
take such action as is warranted. 

In this matter, as in every other where my official 
duties lay, I shall lend every assistance in my power. 
and upon your report to me of the facts and your re
quirement to proceed, I will endeavor to re!feem my ob
ligation to faithfully discharge the duties of the office 
to which the people have elected me. 

I have the honor to subscribe myself, 
Your most obedient servant, 

S. W. JONES, 
Attorney General. 

To His Excelle?Zcy, 
JOB. A. COOPER, 

Governor. 
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· tl 1"zed to make its The Insurance Department IS au 10r 
own contracts for printing. Such contracts s?o~Jld ~e 
made, as near as may be, as contracts for pnntmg 10 

the other departments are required to be made. 

ATTORNEY GENERAL'S OFFICE, } 
DENVER, CoLO., August 2, r88g. 

HON. LOUIS B. SCHWANBECK, 
Superintendent o/ Insurance: 

DEAR SIR:-On the first instant you submitted _to _me 
for an official opinion the question whether the pnntmg 
for the Insurance Department of this State comes u_nder 
the contract made with the Collier & Cleaveland Litho
graphing Company by the Secretary of State. I repl_Y 
that section 1338 and following of G. S. r883 makes 1t 
the duty of the Secretary of State to arrange for the 
printing for·the Executive and Legis1ative Departments 
and for the Supreme Court. 

Section r of the Insurance Law, being section 1675 
of the G. S., makes the Insurance Department separate 
and distinct, intending thereby to disc01;mect this Depart
ment from any inclus10n within the general terms of the 
Executive and Legislative Department. This would 
probably be sufficient to show that it was not the duty 
of the Secretary of State to provide printing for the 
Insurance Department, but in addition to this, section 7 
of the Insurance Law, being section r68r, G. S., r883, 
provides that the Superintendent of Insurance shall 
procure printing for this Department. This implies 
that he may make his own arrang-ements or contracts 
for such printing, without reference to contracts made 
by the Secretary of State. I may suggest, however, 
that Acts r885, page 49, so far as it can be applied to 
your Department, and, also, chapter XCI. of the G. S., 
r883, are obligatory on you in makin;,. contracts for 
printing, bec_ause your Department is a p~rt of the State 
Government, and moneys paid are in effect paid by the 
State. 

Very truly yours, 

S. W. JONES, 
Attorney General. 
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The word ''bridge" is not confined to structures 
over a water course, and includes necessary, that is, 
convenient and safe approaches. 

The Glenwood Springs bridge. 

ATTORNEY GENERAL'S OFFICE, } 
DENVER, CoLo., August 29, r889. 

HON. J. P. l\IAXWELL, 
State Engineer: 

DEAR SrR:-Your letter of August 17, r889, presents 
to me the question of proper construction to House Bill 
No. 50, found in the Session Laws of r889, page 349, 
relating to the construction of the bridge across Grand 
river, on Grand avenue, in the town of Glenwood 
Springs. Your letter can be answered by giving the 
proper interpretation to the word "bridge" and the 
words ''across the Grand river.'' The word ''bridge', 
is defined to be " a structure which affords to travelers 
and others a safe and complete passage way over a river 
or stream, or over~ ditch or other place or obstruction,, 
and the term is not confined to such structures as are 
erected over a water course only. Hence the definition 
of this term alone will afford no exact criterion as to the 
extent of the powers and duties of the commission. 
The word ''across'' means ''from one side to the 
other," and the words ~'across the Grand river" means 
simply ·~from cine sid,e to the other of the Grand river., 
The word "bridge" by its terminal force, inc! udes nec
essary, that is, safe and convenient, approaches. There
fore, the commission have power to build a bridge from 
one side to the other of Grand river with all necessary 
and convenient approaches, though such approaches 
may extend to considerable length. 

Whether the plans submitted with your letter to this 
office include a greater work than is contemplated by 
the act, as interpreted above, is a matter, which the 
commission to locate and construct the bridge, must de
cide from the inspection and survey, and from such 
other means of information as they may deem appropri
ate. This office is unable to decide whether the exact 
plan submitted is more extensive than your authority, 
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• '11 probably enable but the for~going consideratwn~ Wl 
you to arrive at a correct conclus1on, 
· Yours very truly, 

s. W. JONES, 
Attorney Genrtral. 

Uniforms obtained from the General Government, 
nuder Acts Second Session of XLIX. Congress, belong 
to the United States, and Governor must account for 
:Same to the Secretary of War. 

ATTORNEY GENERAL'S OFFICE, } 
DENVER, COLO., Sept. 3, r889. 

BENJAMIN F. KLEE, 
AdJutant General. 

SrR:-Your communication regarding certain uni
forms obtained from the General Government, and o£
~red as prizes in the competition drill of the State militia, 
in accordance with the circular dated Decempber r6, 
I887, enclosed therewith, is at hand. 

I am of the opinion that under section 3, Chap~ 
XXIX. (found ori page 401 of the acts of the United 
States, passed at the second session of the XLIX. Con
gress, r886 and r887), such uniforms belong to · the 
United States. . . 

Nor does the circular above referred to, when read 
closely, and in the light of the aforesaid act, mean any
thing than, as it was impossible that uniforms could li>e 
given to all the State militia from the appropriation by 
the General Government, that it should be devoted to 
·s~ch c?mpanie~ as showed the greatest skill in competi
tlve dnll, leavmg the property where it would have 

· been had they not been thus offered. 

The section above referred to compels the Governor 
to account for the same to the Secretary of War. 

Very truly yours, 
S. W. JONES, , 

Attorney General.. 
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Pay of officers detailed on Court of Inquiry. 

ATTORNEY GENERAL'S OFFICE, 
DENVER, COLO., Sept. g, 

.BENJAMIN F. KLEE, 
/Id.fzetant General: 

DEAR SIR:-Your communication _of August 28, 
1nquires as to the rate of pay for officers recently detailed 
·.by the Governor as a Court of Inquiry. 

In reply I would say that section r6, article VIII. of 
the Militia Act of 188g, provides that such officers shall 
be entitled to pay according to section 12, of article V . 
.of said act. 

Very truly yours,· 
SAM. W. JONES, 

Attorney General. 

There can be no valid floating debt under our Consti
tution. No warrants can be drawn _on appropriations, 
in any year, in excess of the revenues of that year. 
Warrants drawn against the revenue of any year 
constitute no claim against the revenue of any other 
year. 

The Auditor's estimate of the revenue for any year 
is not conclusiVe, but only advis_ory. The legislative 
power must form its own conclusion as to the amount. 

Fixed salaries and certain other sums are guaranteed 
by the Constitu_tion, and are to be paid without refer
ence to the date of acts of appropriation. All appro
priations, except for sums pledged by the Constitution, 
are to be paid in the order of the taking effect of the 
acts of appropriation. 

When warrants have been drawn, in their proper 
.order, up to the amount of the probable revenue, it is 
the duty of the Auditor to refuse to draw any other 
warrant, and of the Treasurer to refuse to pay the 
same. 
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. . d . 1 t d<>st·gnating the exact Appropnatwns rna e wrt lOU ,_ • 

year from the revenues of which they are to be pa1dt 
are of doubtful constitutionality. 

DENVER, CoLO., Sept. 25, r889. 

To the Honorable, 
THE SUPREME COURT, 

Of the State of Colorado: 

SIRS:-Doubts have been suggested both a~ong the 
members of the executive department of thts Sta~e, 
whose duty it is to act in relation to the. t?;J.tters herem
after mentioned, and among many Citizens and tax
payers of the State, whether the aggregate of the aJ?
propriations made by the Seventh General A_sser:r by JS 

in excess of the limitation fixed by the Constrtutwn of 
the State, particularly Article X., secti~m r6. The 
Auditor of State is in doubt whether any warrants 
should be drawn on the Treasurer of State for the pay
ment of any of such appropriations, because it 
appears that the aggregate of such appropriations is in 
excess of the probable total tax provided by law and 
applicable for such appropriations, taking the Auditor's 
estimate of the revenue for the present and succeeding 
fiscal years as the basis, and though it might be legal to 
draw warrants on the treasury up to the point where 
the Auditor's estimate fixes the amount of revenue 
available for this purpose, it is still a question of what, 
if any, specific appropriations should not be recognized 
as valid, and where the line between the valid and the 
invalid appropriations should be drawn. Some of the 
acts appropriating money from the general revenue of 
the Slate require that the Executive shall approve 
vouchers presented to the Auditor as the basis of a war
rant, before the Auditor shall draw such warrant. I 
certify, therefore, that the questions hereinafter sub
mitted are important and arise upon a solemn occasion 
wherein the Executive ~f this State requires the opinio~ 
o~ the _Supreme Court 111 order to properly discharge 
hrs dutres. 

I beg, t~erefore, to reqnest the opinion of the honor
able court 111 answer to the following questions: 
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First-What legal criterion is fixed by which it can 
be known at the date of an act of the legislature appro
priating or authorizing the expenditure of moneyt 
whether such appropriation or expenditure during any 
fiscal year will exceed the total tax then provided for by 
law and applicable for such appropriation or expendi
ture? 

Second-What is the duty and what the right of the 
Auditor in re~pect to refusing to issue warrants, when 
in his judgment the constitutional limit has been reached; 
and in this connection, what is the effect of an emer
gency clause attached to a bill making appropriation 
of moneys, when the question arises between appropri
ations made on the same fund, the one being covered by 
an emergency clause, and the other taking effect only 
in accordance with the general rule governing statutes? 
Is the former, at the time of the passage of the act, such 
an appropriation of the moneys in such fund as will 

• operate to render the appropriation made by the latter 
act good only in case the appropriation of such fund has 
not exhausted the same, or brought it up to the point 
where,it is subject to the constitutional limitation? • 

Third-What legal effect has the Auditor's estimate 
of the revenue for certain fiscal years, in fixing the limit of 
appropriations that may be made for those fiscal years?' 

Fourth-Do the appropriations made by the Seventh 
General Assembly exceed the limit prescribed by the 
Constitution? 

Fifth-If such limit has been exceeded, what appro
priations are invalid, and for the payment of which, if 
any, will the Auditor be justified in refusing to draw a 
warrant on the Treasurer? 

I transmit herewith an itemized statement of the 
appropriations above referred to, and also the Auditor's 
estimate of the probable revenues for the years 1889 and 
1890. 

I have the honor to be very respectfully, 
Your obedient servant, 

JOB A. COOPER, 
Governor. 

5 
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IN THE SUPREME COURT OF THE STATE OF COLORADO. 

Jn the matter of certain questions submitted to said 
Court by the Governor, under date September 25, 
J889, regarding the appropriations made by tke 
.Seventh General Assembly: 

'Concerning the duty, and therefore the jnris~iiction, 
of the court to answer the questions submmttted as 
above, we present no argument, but proceed u_poJ?- t?e 
a~sumption that such duty and, t~erefore, such J?n~dtc
tion exists. A clear and exact tdea of the pnnctples 
:imderlving our constitutional1imitations in this behalf 
should. first be arrived at, and proper answers to the sev
eral questions will easily resu1t. 

It is settled that the words, ''debt by loan,'' in-section 
·6, Art. XL, of the .Constitution of this State, referring 
to county indebtedness, are not limited to bonded debts, 
but include debts of any kind. People vs. May, 9 
Colo., 8o and 404; and Lake county vs. Rollins, 9 Sup. 
Ct. Rep., 6s.r. 

Whether the same words in section 3, of the same 
article, referring to a State debt, have a more technical 
and restricted meaning, was expressly left undecided in 
People vs. May, supra. We will consider their mean
ing in section 3· Doubtless, where words used 
in one place have had a certain meaning attached 
to them they will, prima facie, have the same mean
ing when used in another place in the same instrn
·ment, but, as was suggested in N ougues vs. Doug
las, 7 CaL, 76, there is no exclusive property in words, 
so that when they have at one time been appropriated 
for the conveyance of a particular idea, they cannot be 
afterwards separated from such idea, even at the will of 
the party employing them. The context always affixes 
the specific meaning, as abundant authorities show. 
'That these words in section 3 refer to a bonded debt 
de~rly app_ears, to our _minds, _from section 4 of same 
arttcle, wlnch last sechon spectally refers to section 3, 
because the provisions of section 4, as to the manner of 
the creation of the debt, payment of the interest 
thereon, limitations of time when same shall become 
a~solutely due and payable, etc., are consistent only 
wtth a bonded debt, and are entirely inapplicable to the 
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~xistence of a :floating debt. There is no prete~se, 
-either in legislative enactments o·r the public 1tistory of 
the situation of affairs, that the necessity fot a debt 
under section 3 arise~ out of any cause other than ''to 
:Provide caslial defi.denCie's of revenue," because none 
of the appropriation bills are to "erect public build
:ings," this niatter being oth_erwise provided for, nor to 
"suppress insurrection," ot "defend the Stat;e," except' 

:a certain comparatively small amount heretofore appro
priated on account of the Ute war, aJ:ld for this appropri

:atiOI;J. sectloh · r6, ArtiCle IV., is ample !lutho!ity, 
-without reference to the condl'tion of tl}.e revenue, .and 
.arises out of overwhelming necessity. It may not be 
inapt here to refer to adjudications defining t]Je words 
~'casual deficienci~s of revenue." "The deficit must have. 
been casual in the sense that it must not have been design-· 
:edly brought about by 111aking extraordinary appropria:.. 
-tions for purposes other than thase above named, with 
.:a view to evade the constitutional inhibition and to 
authorize the contracting of a debt on behalf of the State 
in di,sregard of its terms. It must have resulted from those 
·casual or occasional · discrepencies between the revenue 
-received and_ the amounts required to provide for the 
_general welfare, and carry on the State Government, in 
-the ordinary way, which could not be foreseen and 
provided for without the accumulation of an unneces
:Sary surplus in the Treasury." Hovey vs. Foster, 21 
N. E. (Ind.), 39; State vs. School Fund, 4 Kansas, 26r. 
If these considerations are correct, it is the duty of the 
legislature to provide for funding the debt arising out of 
the Ute war, because it is notorious that the ordinary 
:revenues of the State are not, and for years, will not, be 
::sufficient to provide for its payment. 

But whether the words "debt by loan" in this third 
:Section refer to a bonded debt or not, certain it is that 
there has been no legislative act or effort, placing or 
-attempting to place, the outstanding State debt under 
the conditions of sections 3 and 4· Hence, as affects 
the questions now before the Court, a ·consideration of 
the exact limitations of these sections is excluded from 
-consideration, and the question is narrowed to whether 
there can .be validjssues of ·warrants on appropriations 
_made without regard to the actual receipt of revenue, 
these warrants accumulating from year to year, consti
tuting a :floating debt, and constantly being enlarged. 
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It may be assumed that, except insofar as limitajio~s; 
are prescribed in the Constitution, the poweJd?. t r 
legislature is plenary, with per~aps the a ~tw~a 
restriction that its acts shall not vtola~e l!atural JUstice
and right above and beyond all Constttutwns, and sub-· 
ject to th

1
e observation of t~e Supreme Court of the U. _ 

· S., that there is no such thmg as absolute power under 
our system of government. · 

The provisions of the Consititut~on pertaining to the
further consideration of these questwns, are those found 
in Article X.; ·title, Revenue. 

" SECTION r. The fiscal year shal1 commence ~:m; 
the first dav of October in each year,, unless otherwtse

. provided by law. 

''SEC. 2. The General Assembly shall provide by law 
for an annual tax sufficient, with other resources, to
defray the estimated expenses of the State government 
for e_ach fiscal year. 11 

Section II provides for limit of rate of taxation for 
State purposes. 

"SEc. r6. No appropriatio~ shall be made nor 
any expenditure authorized by the General Assembly
whereby the expenditure of the State during any fiscal 
year shall exceed the total tax then provided for by law 
and applicable for such appropriation or expenditure~ 
unless the General Assembly making such appropriation 
shall provide for levying a sufficient tax not exceeding: 
the rates allowed in section II of this article, to pay 
such appropriation within such fiscal year. This pro..:. 
vision shall not apply to appropriations or .expenditures
to suppress insurrection, defend the State, or assist in 
defending the United States in time of war." 

We may observe in passing that sections r, 2 ~nd r& 
provide that the periods of appropriation shall be iden
tica~ with the fisc~l years, which, by statute, page _468, 
sectton 1403, begm on the first day of December and! 
en_d on N ovem be: . 30 each year, whereas the a ppropri-
attons are made for the calendar years. 

These sections plainly provide that this State, s~ 
far as constitutional provisions can do so, has adopted 
the "pay as you go" plan, and no appropriation or 
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~xpenditure beyond actual receipts is constitutional, 
<except the " casual deficiencies" as above defined, 
.:and. the other unusual and necessary exceptions. With 
the aforesaid exceptions every debt and every act author
·izing any expenditure, beyond tqe total tax raised within 
-the year is unconstitutional, null and void. So plainly do 
these provisions absolutely prohibit the creation of any 
..Oebt by the legislature, that no language short of plain 
:and express negation could more readily express the 
-will of the people. Construing a similar provision in 
their constitution, the Supreme Court of New York, in 
People vs. Board Supervisors Kings Co, 52 N. Y., 556, 
~ays, at page 563, "Any attempt to create such debt, or 
-incur such· liability, is a nullity. There can be no 
:floating "debt under the present Constitution; neither can 
.a debt be created by making appropriations, and direct
-ing expenditures in excess of taxes levied and means 
-provided. Could the Constitution and the intent of the 
-people, in adopting it, be thus easily circumvented and 
frustrated, that instrument would be of little value. 
'The fallacy that there is, or can be, a floating debt cre
:ated in the discretion of the legislature, by excessiv~ 
:appropriations, and scanty tax levies, lies at the founda
-tion of the act, and all the kindred schemes for borrow
ing money under pretense of relieving the treasury and 
preserving the credit of the State. Neither the legisla
"tnre nor the officers and agents of the Stat~, or all com
bined, can create a debt or incur an obligation for or in 
oehalf of the State, except to the amount and in the 
manner provided for in the' Constitution. The objects 
-and purposes to which the money ·in the treasury shall 
be -appropriated, or for which taxes shall be levied, 
are. very much, if not entirely, in the discretion of 
the legislature. The legislature has entire con
trol over the revenues of the State, whether derived 
from annual taxation or other sources, .except as such 
moneys are pledged or appropriated by the Constitu
tion. Such control is exercised by means of statutes 
making annual appropriations, that is, by acts declaring 
to what purposes and in what amounts the moneys of 
the State sh'all be applied. The acts of the legislature 
in making these appropriations are supreme to the limit 
-of the funds and tliOneys at their disposal, but nullities 
-in excess of that amount. The credit of the State is 
beyond its- control. A pauper dying may, in form, 
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bequeath millions but his legates will be none_ the; 
richer, and those ~ho come after him will be u~der nO> 
obligation to make good his bequests fron;t their earn
ings. So the legislature call effectually dispose of t~e 
moneys of the State from year. to year, b~t ~~propmt;· 
tions in excess of such moneys 1mpose. no hal;nltty upon 
the people or obligations upon successive legislat.u~es to. 
provide the means for their paylll:ent. The admim.stra-, 
tive officers of the State can not give effect to them eithe:;
by borrowing money or incurring. lia~ilities in other 
forms, for the reason that the Const1tutwn stands as a.~_ 
-insuperable barrier to any debt to be created by sucl}f!. 
means. The sinking funds of the State are carefully-
and effectually preserved by the Consti tuti?n, and can: 
not be diverted from the purposes to wh1ch they are
pledged. Precedent has sanctioned annual temporary; 
loans from these funds in anticipation of taxes actually
levied and in process of collection, to be repaid with 
interest when the taxes for the fiscal year shall be paid 
into the treasury. No harm or loss has or can come 
from this practice, and it is authorized from year to. 
year by statute. This is the extent to which these
funds can be used for the payment of the ordinary 
appropiations by the legislature. Without the sanction 
and the action of subsequent legislatures, appropriations. 
in excess of means provided will be harmless, as they 
can only be effectual as drafts upon the treasury to the 
extent of the funds with the Treasurer applicable to theii;" 
payment, and can only burden the people to the extent 
of the taxes actually imposed." To the same effect is 
People vs. Johnson, 6 Cal., 499; N ougues vs. Douglass,. 
7 Cal., 6s; State vs. McCauley, 15. Cal., 429; State vs. 
School Funds, 4 Kansas, 261; State vs. Medberry 7 Oliio,. 
St. 522; Williams vs, Louisiana, 103 U. S., 63J· 

Now, since it can not be known with absolute cer
tainty what :vill be the ~mount of revenue during each 
fiscal year, 1t necessanly results that the leo-islature 
must judge for itself, and make such estimat~ as th~ 
facts and means of information will justify. To thi~ 
end, among others, reports of various State officers are
tran~mi~ted .to that body, and among these is th~ 
-4\,udttor s estimates of the l?robable revenue and expend~:: 
ture for the two suc.ceedmg fiscal year~. .(Sees. 1373 
and 1328.) These estimates have no spectal1mportance; 
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except that coming from an o:fficer having all the neces
sary data before him, extending through a long series 
of years, it may be considered more nearly correct and 
a safer guide than would be the estimate of less expe
rienced persons or bodies, but the legislature itself has 
before it, or can easily ootain, the same data, and can 
make its own estimate. This estimate is not made, or 
required to be made, in or by any express figures or acts~ 
but is·evidenced by the various acts making appropria
tions and authorizing expenditures to the extent of the 
funds available for that purpose. All beyond this are 
simple nullities. Nor does it follow that only excessive 
and extravagant appropriations are forbidden, for casu
afties of all kinds, defalcation, inefficiency of collect
ing and assessing officers may disappoint the most just 
and reasonable expectation, but from whatsoever reason 
sufficient revenue fails to come to meet appropriations, 
the excess of appropriations is null and void. Hence 
the taking effect or not of a particular appropriatio1;1 
often dependc; upon conditions subsequent, and no stand
ard is or can be provided by which it can be determined, 
at the time the act is passed, whether or not it will take 
effect. Section r6, therefore, }Vhile it directs its inhibi
tion against appropiations and expenditures, really and 
necessarily means that no debts shall be incurred, but 
that the revenues of each fiscal year shall pay the ex
penses of that year. Let us enquire whether an act 
making.an appropriation or authorizing an expenditure 
creates a debt. A debt is "a sum of money due by 
certain and express agreement." Bouvier's Law Die. 
Or as was said in Williams vs. Louisiana, 103, U. S. 
637 (645), iti treating of the difference between a con
tingent and a fixed liability: "There was no debt be
fore this. There was no fixed obligation; no certain 
liability; no. strong reason to believe that her (the 
State's) promise would ripen into any absolute debt on 
her part." To the same extent are State vs. McCauley; 
State vs. Medberry, supra; City vs. Dissaint, 9 s: W., 
593; Corpus Christi vs. Woessner, 58 Tex., 462. But 
when acts are done under a law authorizing an expen
diture of money, where there is no money to meet the 
payment, they become debts and such debts are pro
hibited. People vs. Johnson, 6 Cal., 499· No'lery sat"7 
isfactory adjudication is found, the courts varying in 
their language with reference to, the case before them. 
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S r-· 1 Edwards 84 Ill 626; Culbertson vs. Ful-
ee '--1 Y z•s. ' ' ·' Ill 8 B t b 

t 8 N E 78r· Law vs. People, 87 ., 3 5· n o -
~n, 1

1 • 1:t 1··s' no~ the authorization in. itself that is 
VIOUS y, d h . th 
prohibited, but the authoriZ1t!OI~ beyo~ cas 1n e 
treasury, or in process of collectwn. .1 he amount o.f 
-cash collected varying- with many cn~u~stances, 1 t 
necessarily follows that some appropnat!ons or acts 
authorizing expenditures become operative or n<;>t, 
depending upon conditions subsequent.. ~n appropna
tion is "the setting apart and appropnatmg by Jaw a 
specific amount of the revenue for the payment of 
liabilities which may accrue or have accrued." State 
vs. Medberry, supra (at page 528) ; Stratten vs. Gree~, 
45 Cal., 149 ; State vs. Bordelon, 6 La., Ann. 68 ; Ris
tine vs. State, 20 Inti., 328 and 345· 

If it be true that the Constitution inhibits the crea
tion of a floating debt or any debt, except the one provided 
for in section 3, Article XI., and if the legislature may 
dispose of the entire revenue as they please, except 
such part as may be specifically pledged by the Consti
tution, and if the legislature must estimate the probable 
revenue for itself, and if an appropriation is not in 
:itself the creation of a de·bt, what becomes of all appro
priations in excess of the revenue actually received in 
each fiscal year? The answer will depend upon the 
importance to be attached to the period of taking effect 
<Of the various acts. Formerly all acts took effect as of 
the first day of the session-Potter's Dwarris on Statutes, 
page 169- and enactments of the same date take effect 
together. Terr. vs. Wingfield, 15 Pac., 139. Sometimes 
when it becomes important, the exact precedence of 
various acts will be enquired into. See whole subject 
ably examined in Salmon vs. Burgess, r Hughes, C. C. 
356, affirmed 97 U. S., 38 r ; Garden vs. Collector 6 
Wall., 499· Did the ol? rule now apply, these questi~ns 
would be much more difficult; but the above authori
ties and innumerable others, as well as our constitu
tional provision (Article V., section 19) render the 
subject plain. . 

_ Now the legislature, having the absolute disposition 
of the revenues, exc.ept. such part as is specifically 
pledged by t~e ConstitutiOn, may dispose of it for the 
purposes and 111 the order they desire. 

' 
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·To illustrate. There is $r,ooo,ooo revenue to be dis
posed of. By act taking effect March r, the Auditor 
and Treasurer are directed to set aside $roo,ooo for a 
certain purpose. On March 2, they are directed to 
set aside $roo,ooo, not heretofore appropriated, for a 
certain other purpose, and so on. Each prior appropria
tion lessens the amount that may be disposed of by sub
sequent acts, and, the acts following each other in 
·proper sequente, it is exactly the same as if the legisla
ture had specifically directed that there should be first 
:set aside $roo,ooo for a certain purpose, al).d next that 
.:$roo,ooo oe set aside for a certain other pnrpose, if so 
much funds there be, and so on, each.appropriation hav
ing attached to it the condition that such sum is set 
.aside, if so much funds there· be, not therefore appro
priated. 

The theoretical working of the system under this 
-construction is that the Auditor and .Treasurer shall 
credit each appropriation on their books in the order of 
its priority, and no subsequent appropriations can be 
paid till prior ones are fully paid in and the cash is 
ready. Practically, however, these officers can rely upon 
:about a certain amount of revenue, and all appropria
-tions coming clearly within the limit of this certain 
·revenue can and will be paid concurrently, without its 
being strictly insisted that the prior ones shall first be 
iilled. This is allowable, even under the theory of cash 
payments, as is also the issuance of warrants against 
current revenues then being collected, and in neither 
·Case is a debt created within the meaning of the inhibi
tion. City w-. Dissant, 9 S. W., 593i Corpus Christi vs. 
Woessner, 58 Tex., 462; People vs. B'd Sup. Kings Co., 
.52 N. Y., 556, wherein it is said that precedent has jus
tified temporary loans from permanent funds pending 
the collection of the taxes. See, also, the other cases 
abbve cited and see; our Constitution, Art. IX., Sec. 3, 
and laws passed in pursuance thereof. So that any 
valid issue of warrants can be invested in school and 
-<>ther permanent funds pending collection of current 
revenue, but no warrants can be drawn; to meet appro
priations in excess of actual revenue. 

Hereinbefore we have said that the legislature may dis
pose as they will of all revenues not specifically pledged 
-.by _the Constitution. What is thus pledged by that in

a 
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strument? Art. V., Sec. 30, says: ''Except as other
wise provided in this Constitution, .no law shall. e~te.nd 
the term of any public officer, or. mcrea.se or dtmw.tsh. 
his salary or emoluments after hts electton or appotnt
ment," and proceeds to fix the salary of certai~ officers. 
Under this provision the legislature cannot dtvert ~he 
revenues of any fiscal year from the purpose of paymg
fixed salaries, for we have seen that the expenses of each. 
fiscal year must be met by the resourcesof that year; 
and that there can be no claim or debt against the
State, payable out of the resources of any ?.ther year, 
though su15sequent legislatures might provtde for the 
payment of so just n claim. It would, for these reasons,: 
be diminishing compen~ation of offict;rs, by diverting
the revenue to other purposes, and leavtng no funds for 
fixed salaries. And so this point was adjudicated iri 
State vs. Burke, 32 La., Ann. 1213, and though this ca3e 
seems to distinguish between officers established by the; 
Constitution and those established by law, yet the tertnS:; 
of our Constitution include '-~any public officer,'" 
whether mentioned in the Constitution or not, becauset. 
extending the idea underlying People vs. May, 9 Colo.t 
at p. 407, no office can be created which is not under· 
the Constitution in its broad sense. At any rate, the
office being established by the Constitution, it makes no 
difference whether the salary is established by the Con~ 
stitution or by the law. In either case, it is protected. 
Rucker vs. Supervisors, 7 W.Va., 66r, and see Embry 
vs. U. S. roo U. S. 68o. We use t:he term, "officer," 
here in its broadest sense, as including every publi~ 
servant whose compensation is drawn from the public
treasury, and which is required to be fixed by law. 
\Y"~ether there are public funds pledged by the Consti~ 
tut10n to other purposes than those above mentioned, is. 
probably not necessary to be here determined, but if 
there ~e such pledge, the funds are equally protected. 
for theu proper purpose. 

What, then, becomes .0f any appropri.ations falling
beyond the revenues received? If there IS such " cas.: 
ual defici~ncies '' as are provided for in Art. XI., Sec. 
3, the !egtslature may. provide fo~ such a contingency 
accordmg to that sectton an;d sectton 4, State vs. Med
be~ry, supra. If.they areso excessive as to materially 
exceed the revenues, they are simply null and void~ 



ATTORNEY GENERAL. 43 

The court cannot determine that the acts themselves are
unconstitutional, for they are, or would be, valid if the 
revenue was forthcoming. 

Or, as it is expressed in People vs. Supervisors, 52 N. 
Y., 556 (at p. 565): "The acts will remain upon the 
statute books, but will only serve as monuments of the 
extravagance, recklessness or folly of those by whom 
they were enacted. Subsequent legislatures ca:n, if 
the objects of the appropriations are deemed worthy, 
give effect to them by providing the means and directing 
their payment, but the discretion and responsibility is 
with them as if no. former appropriations had been made. 
No duty or obligation is devolved upon them by the acts 
of their predecessors.'' 

Should it unhappily occur that successive legisla
tures pass acts of appropriation and authorize expendi
tures in excess of the funds at their disposal, and so 
thereby involve innocent or ignorant persons where there 
is no means of payment, the relief is not with the 
courts, but a healthy public sentiment must right the 
wrong. 

If we are not mistaken in the conclusions at which 
we have arrived, answers to the questions submitted are 
easy and obvious. 

First-It is for the legislature and Governor, that is, 
for the enacting power, to determine by their best judg
ment whether an authorized expenditure will exceed the 
total tax. If it turns out that it does not so exceed the· 
tax, it is valid. If not, it is invalid. No other criter
ion is fixed by the law. 

Second-It is the right and duty of the Auditor to 
refuse to issue, and of the Treasurer to refuse to pay, 
any ·warrant unless there is cash in the treasury appro
priated to pay the same, except that warrants may be 
issued where the funds are in process of collection, care 
being taken to issue none not clearly and safely within 
this limit, and pending the collection of the revenues, 
warrants can be paid out of the School and other per
manent funds in manner provided by law; these funds 
to be re-imbursed when the revenues of that fiscal year 
are collected. 
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Laws appropriating m_oney and authorizing expendi· 
tures set aside and dedtcated to the purposes of the 
appropriation or expenditure, public funds, and are ope~
ative in the order of their taking effect, except as modt
fied in the fifth answer hereto. The effect of a-n emer
gency clause is merely to make an act take effect sooner 
th'an it otherwise would. 

Third-The Auditor's estimate of the revenues of 
-certain fiscal years has no other office or effect than 
to aid the law making powers in forming a correct con
clusion on the same subject. 

Fourth-None of the appropriations made by _the 
Seventh General Assembly can be declared unconstitu
tional, m.erely because they may exceed the lin~it _of the 
revenue which may. be received, but all appropnahons to 
pay which cash is not, and will not, be received into the 
treasury, are inoperative, null and void, h[\ving in mind 
the suggestions contained in the second answer, as to 
temporary advances from permanent fund~. 

Fijth-The Auditor will pay all fixed salaries at all 
events, if sufficient funds are received. (We have not, 
as above suggested, examined into the question whether 

.. other pledges of funds have been made by the Constitu-
tion.)· All other .appropriations are to be paid in the 
-order ofthe taking effect of the act making the appro
priation. All appropriations beyond this ilmit are to 
be treated as null and void. We may add that a certifi-
-cate of indebtedness is a debt. Law vs. People, supra. 

The court will probably not feel itself bound to 
;arrange by name the various acts of appropriation in 
the order of their priority, or to do more than lay down 
~he gen~ral principles which should govern the officers 
m makmg payment. We do not, therefore, feel called 
upo~ to d<? more than pre~ent our views of such general 
~onstderatwns, but we destre to add further that possibly 
.som~ of the _appropriations contained in the acts of r889 
.are 111operattve, not because they fall beyond the limit 
-o0f revenue received, or to be received but because of 
the_ lack of definite direction as to the fi~cal year within 
-w~tch, or from the revenues of which, they should be 
patd. For, clearly, if the foregoing views are correct 
-some s~bsequent appropriat.ions _becom~ operative, or not: 

..dependtng on whether pnor appropriations are paid.: 
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Now, if any act does not specify when the appropriation 
shall be paid, and the ·Auditor and Treasurer pay the 
same from the revenues of r889 or 1890, as they desire, 
or as the same may be demanded by the parties for 
wh6se benefit the appropriation was made, then, prac
tically, the question whether these subsequent appropria
tions become valid or not, will depend upon the merely 
ministerial acts of the Auditor and Treasurer, or on the· 
acts of parties interested in the appropriation, thus plac
ing these mere agents and private parties in the position 
of deciding the fate of subsequent appropriations, a. 
position pertaining exclusively to the legislature. 

Acts thus written would seem to fail for indefiniteness_ 
Respectfully submitted, 

SAM. W. JONES, 
Attorney General. 

H. RIDDELL, 

(Note.-See 13 Colo., 316.) 
Of Counsel. 

Where an order of the State Board of Land Commis
sioners has been properly made, granting a lease of public
lands according to the terms and conditions established 
by long usage and custom of the board, the right of the 
lessee to the use and occupation of the premises is com
plete. 

A lease signed by the Governor is merely evidence 
of the order of the board; and in signing the same the 
.Governor acts ministerially. 

It is his duty to carry out the orders of the board, 
aside from his private opinion on the subject, where 
there are no circumstances of fraud or imposition. 

Where a_ former board has granted a lease, the pres
"ent board cannot review such action, except where the 
former board' could have done so, as the matter has be
come a contract. 
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DENVE~, COLO., Febn~ary 13, ~!3!39: 

To the 
STATE BOARD OF LAND COl\1MISSlON~iRS. 

GENTLEMEN:-! have had under consideration. the 
matters concerning the clajm of S .. w. C~ntril, J V~ 
Dexter, and others, for a lease, or a r!ght t,<? a. lease on 
:Sec. 36, Tp. 31, S. R. 65., W. 6t~ Prm. M~r~, and als? 
the question as to tbe <luty of this boar~, ;unaer all th~ 
surroundings of this case, and beg leave to report as 
follows: 

It appears that at a meeting of. the Land B()ard, he!~ 
on Oct. 22, r888, severaLapplicatlons for leases 011 !'ald 
land were pendin~ b~fore ~h.e board fo~ its c~nsiij.era-
1:ion. These applr~ahons vaned great!~ m theu ter.ms, 
.and it may be considered that there m1ght be a senous 
question whether Cantril's application, as finally ac
cepted, was in fact the most advantageous to the State. 
But in my view of this case, such a question is not ma
terial no~, and has no bearing on the duties of this 
board. Cantril's application did not contain any spe
cific proposition as to the royalty he would pay on coal 
-extracted, while some of the other applications, notably 
Dexter's, did. Therefore, it might be well doubted 
whether Cantril cou1d have compelled the board, by a 
legal proceeding, to have granted him a lease, contain
ing in it any special conditions as to royalties to be 
paid, etc., or, in other words, whether he could have 

·compelled the . board to grant him any lease at all on his 
application. I speak now of such matters as appear 
frpm record evidence simply, and were it not for othe.r 
considerations, I would hesitate before adopting the ,con
clusion I have arrived at in this case. The other "con
·siderations are these: 

It appears to have been the habit and custom of the 
board, as is evidenced by e1;1tries entered upon the 
record of their meetings, tb merely direct the issuance 
of leases to a certain applicant, leaving the drawing up 
of the lease.and the insertion therein of specific terms, 
to the Regi~ter of the bo~rd, such terms being also 
settled and fixed by the umform practice and consent of 
the board, and to be applied in all cases where no other 
:S~ecific terms were imposed. This course of action, to 
·w1t, not to enter the exact terms of a lease in the order 
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-<>fthe board grapting the lease, in every case, but to 
leave it to the Regi~ter to insert th,e usual and custqmary 
·terms, was adopted dqubtless and followed, because of 
·the impracticability of extending in every su·ch ord~r 
-the full terms, knowing that the great number of such 
leases wo.u_ld make such wGrk Gut of all proportion tp 
the necesstties of the ease. It was also the custom of 

-the board to have the Register draw up duplicate leases, 
~tnbodying these usual conditions, and to send one copy 
to the lessee, to be signed by him and returned to the 
board, and the other copy to be executed by the board 

..and sent to the lessee. Such duplicate copies were pre
·pared in this case, according to the custom, and one 
-was signed by Cantril and ·returned to the board, and 
is now in the custody thereof. Governor Adatps refused 
i:o deliver the other copy to the lessee. Now, it appears 
to me that ·the duties of the Governor in signing artd 
.executing leases granted by the board, is a purely min
isterial one, and that he should sign the same in all 
-cases where the board has so directed, and this aside 
from his own private views as to whether such ]ease 

:Should have been granted. Hence it results that in 
this case, it was the duty of the Governor, as a member 
-of the board, to have carried out the directions o/ the. 
..board in the matter of this lease. Now, from these con
siderations, it may well be seen that Cantril's applica
was made in view of these customs of the board ; at any 
-rate, he has signed and bound himself to perform such 
-conditions as the board put around such leases. Besides 
these considerations,· the board, as now organized, has 
by law no right of review or right to set aside the action 
of any prior board, fairly and after due consideration 
entered into, because this board is not superior to, but 
is co-ordinate with, its predecessor. Hence this board 
should in no case refuse to carrv out the declarations 
and contracts of any previous board, except "in such 
cases as such previous board would have been justified 
in receding from their contracts, namely, in such cases 
as fraud and imposition. It suffices to say that no 
evidences of such fraud or imposition appear in this 
case. 

It is also due not only to a11 persons dealing with the 
·board but it is likewise due to the dignity and honor of 
the b~ard itself, that light and trivial reasons, or techni-
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cal distinctions, should not be efficient in persuading
the board to refuse to carry out their solemn contracts,_ 
but rather that such d1fficulties should be additional 
reasons for persuading the board to see that no injustice
is done. Certain other, and probably more advantage-= 
ous, prop::lsitions were, as a matter of fact, submitted to 
the board, for a lease on this same lanci, but such prop-
ositions were made long after Cantril had been granted 
the lease, and are not considered here, because Cantril's 
rights date from the action of the board in granting the 
lease, and no developments after his rights had attached, 
showing a more advantageous state of facts, should urge
the board to refu<;e to carry out its original agreement. 
In other words, the matter should be decided as of the
date of the action of the previous board. 

These considerations, and the due courtesy that offi
cers owe to the acts of their predeceo:sors in the same
office, should be sufficient to urge this board to do that 
which was not fully carried out in the matter of this 
lease. My opinion is, that the steps already taken d~J 
constitute and make a lease to Cantril for this land and 
the action I recommend this board to take will be 
merely to furnish him with certain evidences of his lease 
so as tl:at he may not be u~fairly subjected to trouble: 
should 1t be necessary for hun to maintain the same. 

I recommend, therefore, that this board execute t~J 
Cantril a lease of said land, dated as of the date when 
he should have been gra~1ted the same by the previous 
board, and t~at the sa1d lease recite, in appropriate 
words, t_hat th1s board execut~s the same merely as suc
cessors l1l office of the previous board and not as in 
cases of original applications before thi~ board. 

Respect£ ull y submit ted. 

SAM. W. JONES, 
Attorney General. 
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Powers of School Boards in Districts of the third 
class in establishing union high school buildings. 

ATTORNEY GENERAL'S OFFICE, } 
DENVER, COLO., July 29, 1889. 

HO~. FRED DICK, 
Superintendent o/ Public Instruction: 

DEAR SIR:-Answering your communication of the 
twenty-sixth instant, I reply that the proper con
struction of section 33 is that two or more districts of 
any of the classes may establish a union high school. 
That the construction of section sz is, that the boards in 
first and second class districts may establish separate 
high schools. A union high school is the result of 
co-operation by two or more districts, while a separate 
high school is established within and by one district. 
Hence, there is no conflict between these two sections. 
One section does not modify or conflict with the other. 

The circumsta,nce that union high schools have been 
established does not increase the powers of boards of the 
third class districts in the matter of erecting high school 
buildings, but their powers of erecting such buildings 
must be derived from the electors as in other cases. 

Very truly yours, 
SAM. W. JONES, 

Attorney General. 

Advising the State Treasurer as to his duty in refus
ing payment of certain disputed warrants. 

ATTORNEY GENERAL'S OFFICE, } 
DENVER, COLO., Nov. 20, 1889. 

HON. W. H. BRISBANE, 
State Treasurer, 

Denver, Colo.: 
DEAR SIR: -By a communication of this date, we 

have advised his Excellency, Job A. Cooper, Governor 
of this State, that no suits will or can be brought 
again;t either Messrs. Webber & Graham, Messrs. Col-
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1ier & Cleaveland, Messrs. Lawrence & Co., the Hon. 
James Rice, Secretary of State, or any State officer, on 
account of alleged over-cho.rges made by ~ny of these 
parties and allowed by any officer on certatn contracts 
and arrangements under which supplie~, as furniture, 
printino- stationery, etc., have been funushed the State, 
for the ~~ason that the warrants issued therefor have not 
yet been paid from the State treasury. 

We also advised his Excellency that we would notify 
the Treasurer that the warrants above referred to are of 
questionable validity and that the same should not be 
paid except after payment is compelled by the courts. 

In order to protect the State from any possible over
charges, or wrongs committed by said contractors in the 
matters above referred to, we ad vise that you refuse to 
pay any warrants issued to the above named parties 
under their alleged contracts previous to this date, in 
order that the State may be protected against any wrong 
done thereabout, as is alleged. 

Very respectfully, 
S. W. JONES, 

Attorney General. 

No snit can be maintained to recover overcharo-es in 
"' the accounts for goods furnished the State, unless the 

warrants for such accounts have been paid. 

DENVER, CoLO., Nov. 20, r889. 

HON. JOB A. COOPER, 

Governor: 

SIR:-On the twenty-eight _da:y_ of September last, 
you ~ddres~e? to me a commumcatwu, accompanied by 
certa~n exh1b1ts and reports, relating to charges made that 
certmn contra~tors, and others, had wrongfully received 
from the pubhc treasury ~ums of money largely in ex
cess of any amount to wh1ch thev could be justly enti
tled _under the law. You also st1ggested that you had 
retm_ned Judge E. T. Wells and Judge L. S. Dixon as 
spect~l counsel to assist therein; yon likewise requested 
that tf, upon an examination of the law, I should be of 
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the opinion that suits would lie to recover from any or 
:all of the contractors, the amount received by them in 
'excess of the sum they were legally entitled to claim, I 
would, with all convenient speed, proceed to institute 

:such suits. 

in my reply thereto, of same date, I stated that I 
would '' at the earliest opportunity, take such steps as 
will protect the interests of the State." 

In conformity with the above suggestions, and in 
-conjunction with the assistant counsel employed by you, 
.and of the assistant counsel employed by myself, Mr. H. 
Riddell, I have devoted to the subject that consideration 
which so grave an affair demanded. I now report to 
·you my conclusions in the matter. 

No suits will be, or can be, brought on account of 
these transactions against either Messrs. Webber & 
·Graham, Messrs. Collier & Cleaveland,' Messrs. Law
rence & Co., Hon. James Rice, or any State officer, for 
the plain and simple reason that not a dollar has been 
crawn from the public treasury by any person on 
.account thereof. 

Warrants have been issued to the above named con
tractors for the amounts of their respective claim~, but 
these warrants have never been paid. Tliis fact appears 
-in the answer of Hon. W. H._ Brisbane, State Treasurer, 
to your Excellency, in the following language: "The 
above warrants are all drawn against appropriation 
funds, none of which have been paid, as all State war
rants drawn against appropriations run about two years 
before being called for payment." This also appears 
from a recent inspection of the Treasurer's books. 

State warrants are not negotiable, and consequently 
the State ~ay interpose its defenses or objections to 
them in whosever hands the same may be. Hence, all 
that is required to be done to absolutely protect the 
State from any loss by reason of any overcharge or 
fraud by the contractors, is for the Treasurer to refuse 
payment of the warrants issued to the above parties, 
and thereby compel a mandamus proceeding by the 
bolder ; and in this proceeding the State may interpose 
-its defenses. 
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The recent decision of the Supreme Court in answer 
to questions from your Excellency, shows that every 
Treasurer must be responsible on his bond, for errone
ous payments of the public moneys; hence the Treas
urer's interest would compel him to be careful about the 
payment of any warrant of doubtful validity. I will 
immediately notify the present Treasurer, by official 
communication, that the warrants above referred to are 
of questionable validity, and that the same shall not be 
paid except after payment is compelled by the courts, 
and to make such entries on his books as will preserve 
this notification. Nor could suits be maintained if 
brought, for such suits would necessarily be for money 
had and obtained wrongfully, and in these instances, 
none has been obtained. 

So far, therefore, as the present attitude of the affair 
is concerned, the State has received furniture, station
ery, printing and other supplies for which it has, as yet. 
paid nothing, and is not, therefore, in a position to sue. 
The issuance of warrants to Messrs. Bush & Morse is itt 
the same condition. 

The other matter referred to me regarding interest 
alleged to have been received on public moneys is 
under consideration. ' 

I return herewith the papers and exhibits transmitted 
~o me. ~hey should be preserved in your office for use 
m a~y smt brought to compel payment of the above 
descnbed warrants. 

Respectfully, 

SAM W. JONES, 
Attorney General. 

We approve the foregoing conclusions. 

(Signed ) L. S. DIXON·, 

~·. IIi;1~1If· 
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Penitentiary Commissioners can not hire out con
victs to be employed in any industry com ina- into compe-
tition with "free labor." "' 

The Commissioners themselves may employ convicts 
in any industry. 

The appropriation of I88g, for support and mainte
nance of the Penitentiary can be used fo'r procuring sup
plies for utilizing the labor of convicts. 

DENVER, COLO., Nov. 30, r88g. 

HON. CHARLES BOETTCHER, 
President of the Board of 

Penitentz"ary Commz"ssi'ouers. 
DEAR SIR:-You submit to me the following ques

tions for my official opinion: 

First-Can the Penitentiary Commissioners hire the 
labor of the convict to an outside party to manufacture 
.any kind of goods, provided it is not in competition with 
any present industry in the State? 

Second-Have the Commissioners the right to use 
~onvict labor to manufacture any kind of goods, whether 
in competition with any present industry in the State, 
-or not? 

Thz"rd:___If so, have the Commissioners the right to 
-contract for the raw materials, at fixed figures, and also 
to contract with the parties furnishing the raw materials, 
1"or the sale of the goods manufactured therefrom, the 
price paid for the raw materials to be deducted from the 
sale price of the manufactured goods, and the difference 
to be paid to the Penitentiary? 

It is unnecessary to quote at length the various pro
·visions of the statutes bearing upon this matter, as such 
provis.ions may be found in compact form in the General 
Statutes of r883, beginning at section 2543 and includ
il'lg the entire chapter on- "Penitentiary," together with 
amendments and riwdifications of the provisions of that 
.chapter by subsequent legislative acts, which will 
appear below. 
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It will be observed from the la~ found in ~h~t 
chapter, excepting section 2SJ7, that th~re_ was no luf;! 
to the power of the Penitentiary Comtntsswners to h 
out convicts anywhere and for any purpose. 

Section 2577, enacted in r883, limits this broa~ right 
of hiring out the convicts to the _gr~mnds belongtn~ to· 
the Penitentiary. ·There was no ltmtt to the occupattons 
or industries in which they might be employed. Thus 
the law stood till r887, when, by Acts _of that year, page 
232 the hiring or letting out of convtcts for any pur
pas~ was absolutely prohibited. This act of r887 was 
in turn amended by the Acts of r889, page 91, so as to 
allow convicts to be hired out to perform labor of any 
kind within "the prison walls or grounds owned or 
leased by the State of Colorado in the vi~inity of such 
Penitentiary or prison;" and exce_Pt th_at 1t was f:u~her 
provided "that said Board of Pemtentwry Commtsswn
ers shall not hire out any convicts for the purpose of carry
ing on an industry that comes in competition with free 
labor in the State of Colorado," under the penalties pre
scribed by the act of r887. Thus it appears that this 
last act re-established the position that the labor may be 
hired out as was provided by section 2577· except that 
the limit where they might be employed was possibly 
more restricted, and except that the convicts should 
not be so hired out as to come into competition with free 
labor in this State. 

The language of your first question is whether such 
convict labor can be hired out "provided it is not in 
competition with any present industry in the State?''" 
The language of the law of r88g differs from this and 
provides that such labor shall not be employed in 
"~arrying on an industry that comes in competition 
w1th free labor." You are not, therefore, authorized to 
extend the purport of this law, by giving to the words 
"present industry" in your question, any definition 
that may mean a large or pretentious establi~hment em
ploying workmen in numbers more or less considerable. 
You_ are !lot to hire them ont to carry on any industry 
commg H!-to competition with "free labor," however 
unpretentwusly such "free labor" may utilize its 
efforts. 
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With these restrictions and modifications, I answer 
your first question that you have the authority to hire 
out the convicts within the limits prescribed in the act 
of r88g. 

Answering your second question, I reply that no re
strictions are placed upon the Commissioners as to the 
industries in which they themselves may employ the 
convicts. 

Answering your third question, I reply that section 
2568 provides the manner in which supplies shall be 
obtained, with provision in section 2570, as to your 
rights when the semi-annual estimates prove insuf
ficient. Section 2572 provides that claims against the 
State for supplies furnished the Penitentiary, shall be 
~assed regularly through the auditing department of the 
State, as other claims must pass, and shall be paid by a 
warrant of the Auditor, on the treasury. . Section 2546 
makes tbe State Treasurer ex-officio treasurer of the 
Penitentiary, and section 2559 and other sections, pro
vide that all receipts from convict labor shall he paid 
to the State Treasurer. 

These considerations compel an answer to your third 
que~tion, that you have not the power referred to in the 
question, but that the proceeds from the sale of goods 
produced by convict labor, must be paid into the treas
ury in gross, to be drawn out on proper vouchers in the 
regular way. ' 

I answer, further, however, that the appropriation 
made for r88g-r8go, found in Acts of r88g, page 240, 
is as much available for the purpose of utilizing the 
labor of the convicts, as for.any other purpose connected 
with the maintenance and support of the Penitentiary. 

This appropriation is made in the same manner and 
according to the same conditions, substantially, as every 
other act of appropriation I have examined, as far back as 
to the Acts of 1879, which shows how successive legisla
tures have understood the language to be employed. 

These considerations seem to answer your enquiries 
fully. I discharge my duties by declaring the law as I 
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find it, independently of my own judgment, whether 
the law be wise or not. 

Very truly yours, 
s. W. JONES, 

Attorney General. 

The State Treasurer should pay warrants issued in 
past years, in the order of their registration, out of the 
revenues of that year only, against which such warrants 
are drawn. 

Warrants issued against revenues of past years can
not be paid from the revenues of succeeding years, 
without further legislative authority, and the'n only af
ter the necessary expenses of the subsequent years are 
paid. •, 

ATTORNEY GENERAL'S OFFICE, \ 
DENVER, CoLo., Dec. ro, r88g. J 

HON. W. H. BRISBANE, 
State Treasurer, 

Denver, Colo. 

DEAR SIR:-You submit to me questions for my official 
opinion as to your duties in calling warrants heretofore 
issued for years prior to r88g. 

Section 1358, !General Statutes, 1883, provides that 
"every fund in the hands of the State Treasurer for 
disbursement shall be paid out in the order in which the 
warrants drawn thereon and payable out of the same, are 
presented for payment.·" -

Section 136o, of the same statutes, as amended in 
r885, page 204, section r, provides: "It shall be the 
duty of the State Treasurer, on or before the tenth dav 
of every month, to cause to be published in some one 
daily newspaper, published in the capital of the State a 
notice containing a list of the numbers of the State w~r
rants * * * which he shall have sufficient funds 
to redeem, as provided byllaw, at the time of said pub
lication." 
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All such outstanding warrants have been heretofore 
presented to you for payment and marked "No Funds" 
as provided in section 1368, G. S., 1883, amended in 
~885, p. 204, sectio~ 3· In the opinion of the judges, 
tn answer to quest10ns of the Governor regarding ap
propriations of the General Assembly, filed October-25, 
1889, the court used the following language: "Chief 
among the necessary appropriations are such as are suf
ficient to defray the estimated expenses of the State 
government for each fiscal year. This is the primary 
purpose for which an annual tax is required. It is made 
the imperative duty of the General Assembly, by the 
express terms of the_ Constitution, to provide by law for 
-such a tax. * * * Having provided a revenue for a 
specific purpose, in obedience to the constitutional 
manilate, it is manifest that the fund cannot be di
verted to· other objects until the primary purpose of its 
-creation is satisfied. It would be trifling with a serious 
provision of the Constitution to hold that the obligation 
to provide a tax for a given purpose is imperative, but 
that the appropriation of the fund arising from such a. 
tax is optional.'' 

This language was used with reference to priorities 
of certain classes of appropriations out of the revenues 
ofthe same fiscal year, but its.spirit as well as the spirit 
of the whole opinion, together with the language of the 
Constitution, shows that warrants issued in the past in 
excess of the revenues of those years, have no funds 
available for their payment. In fact, I seriously doubt 
whether such warrants could be paid, even if the funds 
were available, without express legislative sanction for 
such a course, after express legislative approval and rat
ification of the validity thereof. At any rate, the appro
priations made by the Seventh General Assembly have 
the·first claim to be satisfied out of the revenues of r889 
and 1890, and such revenues cannot be diyerted ~o other 
purposes or to the payment o~ warrants 1ssued m other 
years at the option of the leg1slature or the Treasurer. 
Yo.u will, out of the revenues of these years, pay .t~e 
appropriations made by th~ l~st Assembly and, as ~t 1s 
manifest that such appropnat10ns exceed any poss1ble 
income for these years, the questi.on sug~ested above as 
to your right to pay warrants prev10usly 1ssued, becomes 
unimportant. 

8 



58 BIENNIAL REPORT 

It is a familiar principle in the construction of Stat
utes and Constitutions that every act and every part shall 
be so construed, if possible,· as that every part may stand 
and have some operation. The sections of the G. S. 
1883, above referred to, and amendments thereof, should 
therefore be interpreted to mean that you are to call out
standing warrants whenever you have in your hands. 
funds for the payment of those identical warra.uts; that 
is, whenever you have funds arising out of the _revenu~s
of those years wherein those warrants were 1ssued 1n 
settlement of appropriations made for those year~,. or 
whenever you have surplus funds in your hands, ansmg 
after all appropriations. against the funds of the year 
wherein the revenue of that year have been paid, and 
whenever the legislature has directed such payment out 
of such surplus. The first alternative is all that need 
be considered so far as revenues received for this year is 
concerned. It results from these considerations, that you 
cannot call warrants issued in past years with revenues 
received for this year, without rendering yourself li~ble 
on your official bond for such misappropriation. 

If the moneys in your hands are of the revenues of 
past years, then warrants issued in those past years may· 
be paid from such funds. · 

Very truly yours, 
S. W. JONES, 

Attorney GeneraL 

Appropriatjons should be made for fiscal years, but 
if made for calendar years, are valid. 

HON. W. 

ATTORNEY GENERAL'S OFFICE, 
DENVER, COLO., Jan. 9, 

H. BRISBANE,. 
State Treasurer, 

Denver, Colo. 
DEAR SrR:-While the law requires that you .shaif 

keep your books so as to correspond with the fiscal years,. 
appropriations have been made for calendar years. It 
has been held that appropriations shot.tld be made for 
the fiscal years instead of for the calendar years, but it 



ATTORNEY GENERAL. 

bas not been decided that appropriations made for cal
endar years are th~re~ore illegal, and my own opinion is 
that such appropnatlons are valid. Inasmuch there
fore, as the appropriations have been so made I

1 
advise 

that you should call warrants beginning at a~y date on. 
or after the first day of January r88g whenever you 
have funds available for that purpose. ' 

Re~pectfull y, 
S. W. JONES, 

Attorney GeneraL 

All fines, penalties and forfeitures belong to the 
school fund (section 3064 G. S.) unless the act fixing 
the same otherwise expressly provides. 

STATE OF CoLORADO, } 
ATTORNEY GENE~AL1 S OFFICE, . 

DENVER, CoLo., Jan. 27, 1890. 

RON. FRED. DICK, 
Superz'ntendent of Pzeblz'c Instructzon, 

DPnver, Colo. 

DEAR SIR: -You inquire of me what fines, penal
ties and forfeitures should be paid into the school fund 
where no special provision is contained in the law 
imposing the fine, as to where it shall be paid. 

Section 3064 of the General Statutes of 1883 is par
ticular and comprehensive, and includes every conceiv
able case where fines or penalties are imposed under the 
general laws. That section will therefore include all 
fines of every kind collected, except where a special act 
may otherwise provide. There are special provisions 
affecting this question, as sections 88o, 1279, 2500 and 
2797. There are still other provisions that divide the 
fines between the school fund and informers, as sections 
848 and I544· 

But a safe guide is that under the general provisions 
of sections 3064, all Jines, penaltz'es and foifez'tzeres-
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belong to the school fund, except where an act imposini( 
-a fine otherwise expressly directs. 

Yours, etc. 
SAM. W. JONES, 

Attorney General. 

Fixed salaries, for which no legislative appropriation 
·bas been made, should be paid from the same fund and 
in the same manner as other fixed salaries are paid·. 

The Constitution guarantees the payment of fixed 
.salaries, and a legislative appropriation to pay the same 
is not necessary. An appropriatiot?- does not require 
.any particular set form of words to be valid, but it is, in 
general, sufficient to the amount to be paid, the person 
to whom payable, the time of payment· and the fund ' 
from which payable, with a general direction to pay, are 
found in the law. 

No money can be paid out of the treasury without an 
appropriation, butl the Constitution itself appropriates 
n10ney for payment of fixed salaries. 

STATE OF COLORADO, } 
ATTORNEY GEN££RAL'S OFFICE, 

DENVER, CoLo.,Jan. 31, r8go. 

HON. LOUIS B. SCHWANBECK, 
Auditor of State. 

DEAR SIR:-You submit to me for my official 
opinion, the inquiries whether there is any provision of 
law by which the salary of the Adjutant General can 
be paid, and if so, from what fund and how shall the 
same be paid. 

An examination of the Statutes shows that prior to 
the acts of r889, the Adjutant General's salary was pay
able quarterly out of the military fund of the State and 
no special appropriation seems to have been considered 
necessary, but the salary was paid out of said fund as 
other charges against the funds were payable. (Sec. 
2323, G. S.) 
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By an act approved April 2, r88g, and found on page 
383 of the acts of that year, the salary of the Adjutant 
General was .fixed at $r,8oo per year and the same was
payable to lnm monthly, instead of quarterly as there
to~ore, and it was provide~ that the salary ~hould be 
pmd from the general fund mstead of the military fund 
as theretofore. (Acts of 1889, p. 395, Art. IV., Sec. ro). 

Inasmuch as it was d~ubtless a well known fact to. 
the legislature that the Auditor and Treasurer are re
quired to keep an account of the separate funds and 
that they are ~pecifically desig'nated as "general fu~d tt 

"military fund," "school fund,, etc., we must presn~e 
that in changing the fund from which the salarv of the 
Adjutant General should be paid, from the milit~ry fund 
to the general fund, they intended a radical change as 
to the source whence the salary should be paid, and in
tended that under this last act the salary of the Adjutant 
General shall be paid from the same general fund as the 
salaries of other State officers were paid, viz: from the. 
general revenue. 

The question as to whether there are any provisions. 
of law by which the salary of the Adjutant General can 
be paid, presents more difficulty, but upon close exami
nation, a satisfactory answer can be made to this. 

The provisions of our law, pertinent to this inquiry~ 
are as follows: 

"No money shall be paid out of the treasury, except 
on appropriations made by law, and on warrants drawn 
by the proper officer in pursuance thereof." (Art. V. • 
Sec. 33, Constitution). -

"Except as otherwise provided in this Constitution, 
no law shall extend the term of any public officer, or 
increase or diminish his salary or emoluments, after his 
election or appointment, etc." (Art. V., Sec. 30, Const.) 

·"In all cases of accounts audited and allowed against 
the State and in ail cases of grants, salaries, pay and 
e:k'pe.nse 'allowed by law, the Auditor shall d~aw a 
w~lrrant on the ~rea~urer for. the amount d~e,. m the 
forin required by Jaw ; Provzded, An appropnatton has 
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been previously made fo~ such purpose. (Section 1379, 
G. 8.)· 

"No warrant shall be drawn by the Auditor, o! paid. 
by the Treasurer, unless the money has been prevtously 
.appropriated by law ; nor shall the whole amount drawn 
for or paid under one head, .exceed the amount appro
priated by law for that purpose. (Section 1380, G. S.) 

"The annual compensation in time of peace of the 
Adjutant General, shall be $r,8oo; of 'the Inspector 
General, $sao; and shal~ be payable. monthly ouJ: of 
the general fund.'' (Artlcle IV., sectiOn ;o, page 395, 
.Acts r 889.) 

The section of the statute applying to salaries of the 
·other State officers reads as follows: "The salaries 

1 .aforesaid shall be payable in monthly installments at the 
-end of each and every month from the date of the qual
ification of said officers, respectively, for their respective 
offices; and upon request, the Auditor shall draw war
rants upon the State Treasurer in favor of the several 
officers aforesaid." (Sectim~ 2994, G. S.) 

The question is therefore presented, whether these 
various provisions constitute an "appropriation" in the. 
·sense of the Constitution and laws. The authorities· 
which maintain the various propositions contained in 
this communication, are cited below .. It has been held 
many times that an appropriation, to be valid, does not 
require any particular set form of words, but that it is, 
in general, sufficient that the amount to be paid, the 
person to whom payable, the time of payment, and. the 
fund from which to be paid, with a general direction to 
pay, is all that is required. All of these necessary 
matters appear in this instance. It seems that the 
salary of the Adjutant General has been placed upon 
·exactly the same b.asis as the salary of any other State 
-officer, and the arguments applying to these other State 
officers are entirely applicable to the Adjutant General. 

By virtue of the provisions of Article V. section 
30, of the Constitution, above quoted; it has b'een held 
by our Supreme Court that the Constitution makes it a 
mandatory duty of the legislature to provide by tax
ation for the necessary expenses of the. State govern
ment, and that such necessary expenses have preference· 
·over any other appropriations or claims against the 
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~tate, .. and that the fund thus created by the Constitu
tl~n cannot be diverted to other objects until the 
pnm~ry purpose of its creation is satisfied. It would 
be tnfhng with a serious provision of the Constitution 
to hold t?a.t the ob.ligation to provide a tax for a given 
purpose.!~ Imperative, but that the appropriation of the 
fund ansmg from such tax is optional." (Opinions of 
Judges, 22 Pac. Rep., 464.) 

Inasmuch as this same opinion, together with the 
authorities therein cited, show that the expenses of the 
State for any year must be met by the revenues of that 
yea_r, and that there. is no obligation upon the future 
legislatures to prov1de for the payment of claims in 

.excess of the revenues of any past year, it necessarily 
follows that the salaries of all officers present valid 
claims against the revenues of that year only wherein 
their services were rendered, and by virtue of the pro
Vl610n of the Constitution last above cited, there is a 
guarantee that the revenues shall be devoted first to the 
payment of such salaries and expenses. 

Our Constitution, in common with the Constitutions 
of probably all the other States of the Union, has di
vided the functions of the Government into three 
branches: Executive, Legislative and Judicial, and 
has rendered each department absolutely independent 
of the other. This division would be of little avail if 
it were put in the power of the legislature or of the 
Governor to coerce either department by refusing to 
enact proper provisions for the payment of salaries. 

It was the intention that the means of carrying on 
the functions of each department should not rest within 
the discretion of another. 

The general object of the provisions of our various 
Constitutions, prohibiting the payment of public moneys 
except in pursuance of an appropriation, arose ~ t a time 
when it was necessary, in view of the then lnstory of 
the world, to prohibit expenditures of. public mon.eys at 
the mere whim and caprice of thos~ 111 power without 
accounting for the purposes for wh1ch the money was 
withdrawn, and without its appearing th~t the purpo~es 
to which the money was devoted were 111 accord w~th 
the Jeo-itimate functions of the government, and with 
popul~r judgment. 
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No such diversion of public moneys can be feared 
where the salary has been fixed by a pro":ision of the 
law, where directions have been given for Its payment, 
and where its payment is guaranteed in th~ fundamental. 
law itself. I therefore advise you that, m every case 
where a salary of a State officer has been fixed by a pro
vision of law, you have a right, and it is your.duty, to 
set aside from the general revenues of this State 
sufficient funds to PJ.Y such salaries, and that it is your 
duty to draw warrants upon such funds to the proper 
officer whether such specific appropriation has been 
made for' any particular year or not; that this setting 
aside of funds upon your .books should be done exactly 
in the same manner as if you found a specific act for the 
particular year directing you so to do. 

The case of People, ex rel, vs. Spruance, 8 Colo., 
530, might appear, from a casual reading, to be opposed 
to the proposition above, but a careful reading of thiJ> 
decision shows that it does not apply to any case of 
fixed salaries, such salaries being guaranteed by the 
Constitution. 

My conclusions are strongly supported by the follow
ing authorities, under similar constitutional provisions: 

Thomas vs. Owens, 4 Md., 189 ; State vs. Bordelon, 
6.La., An. 68; Lange vs. Stover, 19 Ind., 175; Ris
tme vs. State, 20 Ind., 328; State vs. Johnson, 105 Ind., 
46.3; McConnell vs. Wilcox, 1 Scam. (IlJs.) '359; 
Nichols vs. Comptroller, 4th S. & P. (Ala.) 154; Rey
nolds vs. Taylor, 43 Ala., 420; State vs. Weston, 4 
Neb., 216. 

I ~d:rise you therefore, that you have a right, and 
that It IS your duty, to draw a warrant monthly against 
the general revenue in favor of the Adjutant General in 
payment of his salary for the preceeding month, exactly 
the same as if specific directions had been made, and 
exactly the same as in cases of other State officers. 

It is not. necessary to decide at this time, as to any 
other questwns than those of fixed salaries and I ex-
pressly limit my opinion thereto. ' 

Very truly yours, 
S. W.JONES, 

Attorney General.._ 
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. It is not necessary that a proviso nullifying the run
mug- of a statute of limitations should appear on the 
face of an indictment. . . 

One w~o has departed from the State, for justifiable 
purposes, ts not a "person fleeino- from J'ustice '' in the 

0 ' sense that prevents the running of the statute of limita-
tions. 

STATE OF COLORADO, } 
ATTORNEY GENERAL'S OFFICE, 

DENVER, COLO., Feb. 8, 1890. 

HON. JOB A. COOPER, 
Governor, 

Denver, Colorado: 

SIR:-On .the eighteenth day of October, 1889, you 
referred to th1s office certain papers, constituting an ap
plication for a requisition upon the Governor of New 
Mexico for a warrant for the arrest of Percy H. Leese, 
charged with grand larceny in the county of Rio Grande, 
this State. It a,ppears that" said requisition was ·issued, 
dated October 28, 1889, and that the Governor of New 
Mexico !refused to issue a warrant upon such a requisi
tion, for the reason that it appears from the COll\plaint 
against said Leese, that the crime with which he was 
charged was committed three years prior to the institu
tion of criminal proceedings against him, that is to say, 
Leese was charged with grand larceny committed about 
December I, 1882, and comp1aint was made-against him 
on the thirteenth day of September, 1889~ The com
munication of the Governor of New Mexico, setting 
forth these facts and asking for further information upon 
thissubject, is before me for report. 

Section 957 of the General Statutes provides: "No 
person or persons shall be prosecuted, tried or punished 
for any offense denominated by the common law felony, 

_(murder, arson and forgery excepted), unless the indict
ment for the same shall be found by a grand jury within 
three years next after the offense sh::ll have been d<;me 
or committed, *. * * Provzded, That nothmg 
herein contained shall extend to any person fleeing from 
. . * * *" JUStice. 

9 
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.. 
Clearly, therefore, said Leese can not be convicted of 

the crime charged, unless he can be brought within the 
proviso of said section, and the question i~ presented 
whether an indictment should allege on its face such 
circumstances as make the particular case come within 
the terms of that proviso. 

It has been held in many instances that an indict
ment should show upon its· face that the act was per• 
formed within the lilllit of the statute, or within the 
exceptions of the statute. McLane vs. State, 4 Ga., 
335i People vs. Miller, 12 Cala., 291; State vs. Joseph, 
40 La. Au. 5, (3 So., 405); Anthony vs. Stata, 4 Hump.,· 
(Tenn.), 83. 

But the burden of authorities, as well as the better 
reason hold that it is not necessary that the indictment 
should show that it is brought within the limit of an 
exception in the statute~ but that the defendant upon 

. the trial must especially plead the statute 6f limitations 
and that the people may introduce evi~ence showing 
that his case comes within the exception; that an indict
ment can only be held bad where there is no possibility 
that the particular case could come within· the terms of 
an exception, and, therefore, that an indictment can not 
be quashed, nor judgment thereon arrested, even though 
upon its face it may show that the proceeding is_barred_, 
because evidence may be introduced to bring it within 
the exception of the statute. State vs. Hobbs, 93 Me., 
212.; People vs. Santvoord, 9 Cow., 654; State vs. Bol
ling, 10 Hump., 52; People vs. Price, 41 N. W. (1\):ich.) 
853; BlackmanJ vs. CommonweaJth, 17 Atl. (Pa. St.), 
194· 

And so, under a statute identical' with ours, Johnson 
vs. U. S., 3 McLean, 89; State vs. Thrasher, 79 Me., 
17 (7 Atl. 8r4); U. S. vs. Cook, 17 Wall., 168. In this 
last case the authorities are reviewed. 

I Bishop Cr. Pr. 405, holds that the latter view ·is 
the correct one. It is likewise held that defendant may 
avail himself of the statute of limitations on the plea 
of the general issue, and that all proofs by defendant 
and people, showing whether the case is within. the 
exception, may be put in under that isstie. Common
wealts vs. Ruffner, 4.Casey, 259 (28Pa. St). 
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The filing of a complaint is the institution of pro
-ceedings under our statute. 

I advise, therefore, that the Governor of New Mexico 
bas no legal right to refuse to grant the requisition upon 
the mere ground that the indictment upon its face may 
show that the action is barred, inasmuch as the law is 
that evidence bringing Leese's case within the excep
tion of the statute may be supplied. 

However, whether you should insist further upon 
your requisition, will depend upon whether you feel 
-reasonably satisfied that Leese has fled from justice, and 
I advise that no mere removal from the State for justifi
..able purposes, and not for the P!Upose of avoiding 
justice, is sufficient to constitute him a fugitive from 
justice within the sense of the proviso. The papers 

.accompanying the application inform you somewhat as 
to this last fact, and from them yon must draw you o.wn 
conclusion. I adhere to my original letter of advice, 
that the papers are sufficient in form to justify the 
-requisition. 

Respectfully, 
S. W. JONES, 

Attorney General. 

Military poll tax is not a lien upon either real or per

.sonal property. 

STATE OF COLORADO, -} 
ATTORNEY GENERAL'S OFFICE, 
DENVER, CoLo., February II, 1890. 

ALBERT N. TURNEY, EsQ., 
Treasurer Yuma County, 

Yuma, Colorado: 

DEAR SIR.:-Your letter inquiring -yvhether a perso:y~l 
tax is a lien on land, and citing the mstance of a mJ 1-

tary poll-tax, is at hand . 
. ' on either real <:state or personal 

Taxes are not hens up t nt that the statutes have ex-
property, exceplt to the~~ ~herefore it is not authorized 
pressly made t lem so, a 
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to extend the statute to include cases not expressly pro
vided for in the law itself. 

Section 2818, G. S., provides, that all taxes shall be 
a perpetual lien upon real estate subject to taxation, and 
section 2819, provides, that taxes upon personal prop
erty shall de a lien upon such personal property for the 
taxes due thereon, and other provisions of the chapter 
on ''Revenue,'' provide for levy and distress upon per
sonal property, and also for following the same even be
yond the limits of the counties. 

Section 2912, expressly provides, that real estate 
may be sold for taxes upon any property, real or 
personal, and so our Supreme Court in Larimer 
County vs. Bank, II Colo., s64, decided. Under 
the act of r889, page 399, article VI., section r, it 
is provided that a "military poll tax shall be assessed 
and collected in the same manner as is now or 
may be by law provided for the assessment and co1-
lection of other State poll-ta,xes." No lien is provided 
upon any property, real or personal, for the payment of 
this tax. Section 6 of the same article provides that 
the same shall be collected by civil action, under 
penalties. · 

These same principles were somewhat discussed in 
McKay vs. Batchellor, 2 Colo., 59r. Under these prin
ciples, that no tax is a lien unless expressly made so by 
statute, I am of the opinion that a military poll-tax is. 
not a lien upon either real or personal property. l am 
likewise of the opinion that taxes upon both real and 
personal property are a lien upon lands, under sections 
28r8 and 2912, and that taxes upon personal property 
are a lien upon personal property under section 28rg. 

You must distinguish between a tax upon personalty 
and a tax upon the person, or a capitation tax. 

Very truly yours, 
S. W. JONES, 

Attorney GeneraL 
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1
. Act of r88g,. p. 89, regarding Tickets-of-Leave, ap-

"P tes only to · h . · . convtcts w ose sentence expues at a day 
-<eertatn, and not to those discharged immediately by the 
.C.overnor. 

STATE OF COLORADO, } 
ATTORNEY GENERAL'S OFFICE, 

DENVER, CoLo., Feb. n, I8go. 

] AMES A. LAMPING, EsQ., 
Warden State Penitentiary, 

Conon City, Colo.: 
_ DEAR SIR:-Your letter inquiring whether in my 
J?-dgment the act o~ r889, page 89, and particularly sec
tion I thereof, applies to convicts released from the Pen
itentiary by the Governor, or solely to convicts dis
-charged by expiration of term of service is at hand. I 
reply that in my judgment such section'applies only to 
the latter class of cases, and not to those pardoned by 
Governor. My reasons are these: The act provides on 
its face, "that ten days prior to the day on which any 
-convect * * * shall be entitled to be discharged 
from said Penitentiary, the warden thereof * * * 
shall give such convict a ticket-of-leave therefrom, 
-which shall entitle him to depart from said prison. The 
warden • shall at the same time furnish said con viet 
·with $5, a suit of clothes, as now provided by law, 
in the case of the discharge of a convict from the 
Penitentiary, and .a ,non-transferable railroad ticket, 
at the expense of the State, from the place at which 
said Penitentiary is located, to any railroad station 
within the State, but without the county in which 
said Penitentiary is located, unless the convict was 
:Sentenced from such county." The act also provides 
penalties for failure of a convict to observe the 
terms and conditions under which these things 
were furnished him. This language contem
plates some certain or fixed time. ten days prior to 
which these things shall be furmshed, and thereby 
implies that the warden shall be enaJ;>Ied .to know on 
:Such prior tenth day when such convtct wtl! surely be 
-released, a matte:~;: which could not be known m the .case 

f a pardon extended by the Governor, or known, If ~t 
~11, only in occasional instances, as where the pardon IS 
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upon condition. The first section also says that the
convict shall be furnished with a ''suit of clothes, as 
now provided by law in the case of the discharg-e of a. 
convict from the Penitentiary." This clearly pre-SUJ?· 
poses the existence of some other law regulatmg t~1s 
subject, and doubtless refers to section z6oo G. S., which 
provides, ''When any convict is di_scharged from the 
Penitentiary he shall be furnished with the sum of $ro; 
also when the said convict is in need he shall be fur
nished with a new suit of common clothing, and all 
articles of personal property belonging to said convict -
that may have been turned over to the warden." For 
this reason, and upon the familiar principle that a sub
sequent act shall only repeal a prior act to the extent 
that such acts are irreconcilable, I am of the opinion 
that section 26oo is still in force. 

From the impossibility of applying the act of r889 
to cases of pardon, and from the fact that section z6oo 
is still in force, my judgment is that the acts of r889 
apply only to convicts released by expiration of their 
term of service, and that section z6oo applies to convicts 
released under pardon by the Governor. 

Very truly yours, 
S. W. JONES, 

Attorney General. 

Warrants for the salary of the Adjutant General 
should be paid as warrants for the salaries of other State 
officers are paid. 

STATE OF COLORADO, } 
ATTORNEY GENERAL'S OFFICE, 

DENVER, CoLo., Feb. 17, 1890. 

HON. W. H. BRISBANE, 
State Treasucer: 

DEAR SIR:-Answering your inquiry of the fifteenth· 
in st., whetlier warrant No. 2S, 246 in payment of the sal
ary of the Adjutant General, is a valid and legal war
rant, I reply that in any case where a warrant is drawn 
on the general revenue for the salary of the Adjutant 
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s;eneral, as the same is payable according to the act fix
mg such salary, you have a right, and it is your duty 
to pay sue~ warran~ exactly as other warrants for othe~ 
fixed salanes are paid. · 

I refer you to my letter of advice to the Auditor on 
this same subject, dated January 31, r8go. 

Very truly yours, 
SA::\I. W. JONES, 

Altonzey General. 

Compulsory attendance law does not prohibit scholar 
being expelled from public schools, in proper cases. 

c\TTOR?\EY_ GEXERAL'S OFFICE, } 
DE:NVER, COLO., Fe b. 25, r8go. 

F. F. ::UcLELLON, Esq., 
Secretary, Sclzool District No. ,;, 

Iidin;;ton, Colo. 

DEAR SIR:-Your letter to me, attaching a previous 
letter to Professor Dick, is before me, for answer. Re
plying to your first question, I say, that it is in the 
power of a teacher; and has been since the earliest date, 
to inflict corporal punishment upon those iu attendance 
at school. The limitations upon this right are, first, 
that the punishment must be rea~onable; second, that 
it must be-inflicted with a re~sonable instrument; third, 
that it must not be with malice; fourth, that the offense 
for which the punishment is inflicted must be one that 
violates order, decorum, propriety, or some act against 
the efficacy and goo? g~vernment of the school, and 
such as interferes w1th Its proper progress and end. 
Under our statutes, the directors of a district may 
don btless provide such rul_es_ f<?r !he. g:overnment 
of the school as would prolnbit the m~1ctwn of cor
poral punishment _by the teachers, . but I~ the_ abs~nce 
of such instructiOnS by ~he d1rec~or~, this nght 
to inflict punishment in this ~tate, IS 111 full force. 
I also. advise that neither the dnectors nor the tea~h
ers have any power to make rules _out of_ m_ere wh1m 
or caprice, which do not have a dnect relatiOn to the 
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purposes for which the school was orga~ize~l. . Should 
an action be brought against a teacher mfl.Ictwg pun
ishment, such action would assume the form of one for 
assault and battery, aud a perfect defense would be 
made, by setting up the matters hereinbefore .referred 
to. Whether the punishment in this ~articular Instance 
you refer to, was correct or incorrect, we have no means 
of knowing or deciding, inasmuch as your letter does 
not set forth the particular offense. You will be able to 
decide from the principles hereinbefore contained, 
whether this particular act was within the jurisdiction 
of the directors or the teachers. 

Answering- your second inquiry, I reply that the fact 
that there is a compulsory attendance law in this State, 
dotes not affect the right to expel a scholar whenever 
sufficient cause exists therefor. This right of expulsion 
is expressly given by the general statutes, r883, section 
3046, raragraph 7, referred to in yom letter. 

I am unable to find any adjudication in Iowa, holding 
that a scholar cannot be expelled from school, where 
such a law exists upon the books. Upon the contrary, 
an examination of the adjudications of Vermont and 
Massachusetts, where the law is similar to our own, re
garding compulsory attendance, shows that they have 
expressly decided in these states, that the right of ex
pulsion or suspension for sufficient cause, exists. 

It is so expressed in Ferriter vs. Tyler, 48 Vt., 444: 
''The right to attend is not absolute, bnt one to be en
joyed by all on reasonable conditions." In that case it 
was suggested to the court that the law regarding com
pulsory attendance might tffect the question, but the 
court paid no heed to such suggestion. This princip~e 
is also affirmed in Hodgkins vs. Rockport, 105 Mass., 475i 
Sherman vs. Inhabitants of Charlestown, 8 Cush., r6o. 

Section 66g, R. L. Vermont; p. 228, R. S. Maos., cor
respond to our law regarding compulsory attendance. 
The Iowa cases upon this same snbject, are quite nu
merous. I cite one or two of them. Murphy vs. Board 
of Directcrs, 30Ia., 429; Burdick vs. Babcock, 31Ia.,562. 
This last case holds that the rights conferred in this 
particular, come from the statute, and such power is ex
pressly given by our Statute. The whole matter is sum-
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marized. in State ex rel. Bowe vs. Board of Education 
~r the C1ty of Fon du Lac, 63 Wis., 234 (23 N. w., ro2): 

The rules and regulations made, must be reasonable 
and _proper * * for the government, good order and 
effic~en~y of .the scl:ools, such as will best advance the 
pup1ls In then studies, tend to their education and men
tal impro\·ement, and promote their interest and welfare 
but the rules and regulations must relate to these ob: 
jec; s: The boards a_re not at liberty to adopt rules re
latmg to other subjects, according to their hnmor or 
fancy, and make disobedience of such a rule bv the 
pupil, cause for his suspension or expulsion." What 
are the merits of the particular case submittecl to me, I 
cannot advise, but if y_ou act within the principles laid 
down in this law, you have a right to inflict corporal 
punishment, or, in proper cases, to expel or suspend 
from school; and in this particular there is no difference 
between scholars of one age and another, as was ex
pressly decided in State vs. Mizner, 45 Iowa, 248. 

Whether it is expedient, in any case, to administer 
corporal punishment to scholars, is a que~tion. about 
which I entertain my own opinion, but I wnte yon the 
law as I find it. · 

Very truly yours, 
S. W. JONES, 

A ttonzey General. 

Since act of r889, State Board of Land Commission
ers have no power to issue patents or certificates of 
purchase. 

Where land has been offered for sale by the Land 
Board, as provided by law, and has been struck off to 
the purchaser, who complies with conditions the law has 
imposed, such proceedings constitute a contract between 
the State and the purchaser. 

The board bas no power to s~t a~i~e this contract. It 

h 1y the same rights as an mdiv1dual would have, 
as on. a· · t if it would avoid them, a direct procee mg m cour 

and . d nd this thoucrh there might be fl•aud be-is require ' a ' ,.., 
10 
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tween the purchaser and officers sufficient to justify a 
court in canceling the contract. 

Should the board assume to cancel such contract, and 
grant the lands to a second purchaser, such second pur
chaser would hold the title in trust for the first. 

It is the duty of the State to see ~hat the titie to lands. 
which it grants to an individual is clear. 

Duty of the board in conducting· sales of public 
lands. 

To the 

STATE BoARD oF LA.ND CoMMISSIONERS: 

On the sth day of March, I8go, certain resolution& 
were passed by the poard, requesting me as Attorney
General to render my opinion as to the duties and 
powers of the board in condncting sales of State lands. 
These resolutions were somewhat specific, but as they 
embrace requests upon matters involving the entire 
duties of the board, I do not answer them in detail, but 
make this report broad enough to cover the whole sub..
ject. 

It is necessary at the out.set, to arrive at a correct 
understanding of the present state of the law on this 
subject. 

By sections 7 to I r, inclno:;ive, of an Act of Congress, 
commonly known e;s the ''Enabling Act," and found in 
General Statutes of 1883, ,beginning at page 27, and by 
other acts of Congress, certain lands were granted by 
the General Government to this State for the purposes 
in the various acts specified. · 

By section 10, Article IX. of the Constitution of this 
State, it is provided, that, 

"It shall be the duty of the State board to provide 
for the location, protection, sale or other disposition of 
all lands heretofore or which may. hereafter be_ granted 
to the State by the General Gbvernment, under such 
regulations as may be prescribed by law, and in such 
manner as will secure the maximum possible amount 
therefor ;'' 
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And that such lands shall be, 

. ''Carefully preserved and held in trust subject to 
dtsposal, for the use and benefit of the respective ob
jects for which said grants of land were made· and the 
General Assembly shall provide for the sal~ of said 
lands from time to time.'' 

By section 9,. Article IX. it is provided, that, 

"The Governor, Superintendent of Public Instruc
tion, Secretary of State and Attorney-General shall 
constitute the State Board of Land Commissioners, who 
shall have the direction, control and disposal ·of the 
public lands of the State, under such regulations as 
may be prescribed by law." 

Accordingly, in r877, the legislat"qre prescribed the 
regulations for the sale thereof, which act is found in 
the general statutes of r883, beginning at page 789. 
This act was elaborate in its details, but inasmuch as it 
has been repealed by the act of r887, it will not be 
referred to herein, further than to suggest that accord
ing to it<> provisions, when a sale of land had been made, 
the purchaser thereafter dealt entirely with the Auditor 
and the Treasurer, as to lands generally, and with the 
County Superintendent of Schools, as to school lands, 
and that no further acts were required of the land board. 
prior to the issuance of patent, except to order or make 
the sale. 

It may be well to observe that there is a radicai dif
ference between all the acts of our State- and the acts 
of probably all the other States, _and the general go~
ernment. The theory underlyJ_ng . our laws, as 1s 
expressed in the part of the Co,~stltu.tion above quote~, 
is to so dispose of the lands as,;vlll s~cure the maxi
mum possible amount therefor; wh1le the theory 

d 1 · the statutes of the general government un er ymg C 1-c · T A 
abd of other States, su~h as . a 11orma, exas, r-

k K nsas Wisconsm Mmnesota, and probably 
ansas, a ' , d . M'll G'b all of them, is, as was well expresse . m 1_ er vs. 1 -

b A k 212 ''to encourage mdustnous men to 
ons 34 r ., ' 1 d 'bl ' nd cultivate these vacant an s as soon as poss1 e, 

open a rces of the State might be early developed." 
'that the res~u we find this last class of statutes elaborate 
'~onseqhu~n yy to enable all persons to secure lands upon 
tn mac mer 
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condition of actual 8ettlement, and this without, and 
even against, the wili of the land department, and 
without consulting the discretion of its officers, and with 
ample provisions to see that only actual settlers secured 
them, and providing appeals to the Courts in many 
cases for the adjudication of conflicting rights. 

The proceedings to acquire these lands under these 
statutes, and the rights thereunder, are similar to the 
manner of acquiring lands from the general govern
ment, with which most persons are sufficiently ac
quainted. Under our laws however, and particularly 
the present ones, so far as they are specific at all, the 
whole attention has been directed to the financial side, 
and though some sections prescribe that they shall be 
sold "to actual settlers only, or to persons who shall 
improve the same," (Acts r88g, p. 33), yet no efficient 
powers have been granted the board to secure the obser
vance of either of these conditions, and no penalties 
affixed to a false oath or statement thereabout. 

Probably, under the law, the lands in a proper pro
ceeding could b'e reverted to the State where these con
ditions have not been complied with, but provisions 
thereabout are very meager. 

An inspection of the act of r877, will show that its 
provisions entirely exclude the idea that as the law then 
stood, this board, after a sale, had any discretion or 
power to either ratify or reject the sale. Minor amend
ments, not of importance here, were made to this act, 
until by the Acts of r887, p. 328, these laws were en
tirely repealed, and new provisions enacted in lieu 
thereof. By this act, section 4, the board is empowered 
to employ a Register, whose duties, among other things, 
are, "to make out and countersign all patents, * * 
* * issued by the President of the board to pur
chasers; * * * of State lands;'' and, ''to make and 
,deliver to purchasers suitable certificates of purchase." 

Section I4 provides that the board may at any time 
·direct the sale at public auction of any State lands, 
except school lands, "in such parcels to actual settlers 
-only, or to persons who shall improve the same as they 
.shall deem for the best interest of the State, and the 
promotion of the settlement thereof," in legal subdivis
ions of not more than r6o acres, after advertising such 
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1 II" £ sa e 111 our consecutive issu f 

paper of the. county in which ~~~h ~~:J :wee~ly new?
there be such paper; if not then i IS Situated, 1f 
lished in an adjoini?g county, and i~ :~:e 0f~per pub
as the board may d1rect." er papers 

Section 12 provides that school lands are ''withdrawn 
from market, and the sale thereof prohibited; Provided, 
Any pa;cel of such. l~nd may be sold when the State 
Board ts of th_e optmon that the best interests of the 
schQ?~ fund V:lll be. served by offering such parcel for 
sale; and thts sectwn further provides that such lands 
shall be sold for not less than the price therein fixed· 
and, "Provided, That school lan-ds shall not be offered 
for sale except upon the conditions hereinafter provided 
for the sale of other State lands." 

Si~1ce t~e sale of school lands rests entirely within 
the dtscretJOn of the board, to be exercised as they think 
proper, it is evident that the sale of all State lands 
including school lands, are covered by exactly the :sam~ 
regulat.ions. · 

Section 15 is the key to the whole act. In it are 
contained all the directions regarding the place of sale 
terms of payment and evidence of title to be furnished 
the purchaser. That part of the section containing 
these last provisions is important, and as it is material 
to consider them hereafter, it will be inserted at length. 
After providing the terms of payment, the section 
pr-oceeds: . · 
"Wh~ the conditiqns hereinbefore prescribed have 

been complied with, the Sta~e board shall make and ~e
liver to the purchaser a certtficate of J:?Ur~hase, contam
ing the name of the pur~haser, a descnptton ~f _the land 
purchased the sum patd, the amount remammg due, 
and the d~te at which each of the deferred payments 
faUs due, and the amount thereof; such cer.tificates shall 
be signed by the Governor, and counterstgned. by . the 
Register and a record of the same kept by htm m a 
suitable 'book. Whenever a purchase~ of any State 
land has complierl with all of the. condttlons of t~e sale, 
and paid all purchase money, wtth the lawful mterest 
thereon, he shall receive a patent for the land purchased; 
.such atent shall be signed by the G.~.>Vernor and coun
tersig~ed by the Register, attested wtth the seal of the 
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State Board of Land Commissioners, and when so signed 
.sueh patent shall convey a good and sufficient title in _ 
fee simple." ' 

It will be observed that the whole direction to, and, 
authority of, the Land Board to issue certificates of pur
->Chase and .patents, and the whole direction as to what 
such certificates and patents shall contain, rests entirely 
upon this section. Other sections of the act, as the 14th, 
16th and Igth, assume that a. certificate or patent shall 
issue according to the ISth section. Under the terms of 
the last mentioned section, as above quoted, a serious 
question arises, as to whether the issuance of a certifi
cate of purchase was placed under the express control 
-of the board; in other words, whether a sale shall be 
reported to the board for such further action in issuing 

-or refusing a certificate, as to the board might seem 
proper. But in view of the act of I889, repealing the -
part quoted, and hereinafter referred to, it is not de
manded that I should consider the exact powers of the 

·board in refusing or issuing a certificate, after sale, under 
this section. • 

By the act of I88g, page 33, the fourteenth section 
.of the act of I887 was amended in' ·certain details not 
necessary to consider here; but by the same act of I889 
the fifteenth section was changed most materially. 
By section 2 of the act of I88g it is provided, ''That 
section IS of said act (I887) be and the same is hereby 
amended to read as follows:" and it proceeds to set 
out the amount and times of payment on sales of 

. State lands, but entirely omits all that .part o' section 
IS which relates to certificates ·of purchase and to 
patents, which was quoted above, The authorities are 
uniform that where an act is passed, and a previous law 
is "amended so as to read as follows,, and omits part 

-of the section amended, this amounts to an absolute 
and entire abrogation of all that part of the section 
omitted, and only the part contained in the new act is 
in force. 

Endlich, Interp. Stats. s. I96, p. 26s .. 
State vs. Andrews, 20 Tex., 2.~o. 
State vs. Ingersoll, I7 Wis., 63r. 
Goodno vs. City of Oshkosh, 3I Wis., I2J. 
Elyvs. Holton, ISN. Y., S9S· 
Moore vs. Mausert, 49 N~ Y., 332. 
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People vs. Supervisors .67 N y 
0 Bl k ' . ., I 9· 

~c . mar vs. Dolan, so Ind., 194. 
W1lkmson vs. Ketler, 59 Ala., 306. 

By the act of r8~9, page 3±:~, section 21 of the Land 
~ct was amended m other 'particulars, so as to provide 

tha.t all lands so~d under the provisions of this act, or 
any mte_rest theren~, shall be exempt from taxation for 
.and d~nng the yenod of time in which the title to said 
lands IS vested m.the State of Colorado., 

In view of subsequent considerations, attention is 
here called to the fact that this last amendment, as well 
.as the tenor of the whole Land Act excludes the idea 
that the title to any land passes fro~ the State by any 
proceeding or evidenc~ of title issued by the board short 
-of a patent or other conveyance in fee simple. 

The statutory provisions regarding the sale of lands 
being thus ascertained, the next consideration is, what 
authority the board has under these acts. The author
ities are uniform that this board, as well as perhaps any 
other board with statutory powers, has exactly the 
power, authority and discretion-no more, no less-that 
is expressly given by law; and any act done by them 
for which authority, either express or implied by neces
sary implication, is not found in the law, is null and 
void. As this proposition is the key to the prop~r con
construction of the entire act, authorities thereon will 

·.be cited at length. 
McCaslin vs. St11te, 99 Ind., 428. 
Parker vs. Duff, 47 Cal., 554· 
McGarrahan vs. New Idria M. Co., 49 Cal., 33 I. 
Easton z•s. Salisbury, 21 How., 431. 
U. S. vs. Stone, 2 Wall., 535· 
Wall vs. Blasdell, 4 Nev., 241. 
Att' y-Gen. vs. Thomas, 31 Mich., 365. 
State vs. Com'rs Pub. Lands, 61 Wis., 274· 
Gunderson vs. Cook, 33 Wi?., ssr. 

·And any party dealing with_ public officers must 
know at his peril the extent of their powers. 

McCaslin vs. State, supra. 
Hull vs. Countyt 12 Ia., 142. 

Viewed in the light of t~ese principles, the power: 
.of the board regarding the altenatwn of lands are these. 



80 BIENNIAL REPORT 

The constitutional provisions above quoted; to direct 
the sale thereof "in such parcels to actual settlers only, 
or to persons who shall improve the same, as they shall 
deem for the best interest of the State and the promo
tion of the settlement thereof," after having given 
proper notice by publication, ~ontaining the. 1~atters 
specified by law, and after hav1ng fixed the n11111mum, 
below which no bid shall be received (sec. I4· as 
amended in r88g, page 33), to receive the purchase
money and to pay the same into State treasury (sec. 17), 
to require bond for payment of the balance of the pur
chase-money, after the first payment (sec. r8). 

By necessary implication from these powers, the 
board probably has authority to give the bidder a receipt 
for moneys paid. The necessary steps to perfect a sale 
of the lands under these provisions are these: The 
board should make an order that the particular land be 
sold, fix the minimum price, below which no bid should 
be received. 

"It is quite clear * * that in requiring the com
missioner to fix the minimum price, it was designed that 
he should do so in some formal way, and that his mind 
should be turned towards the subject of selling at that 
price.'' 

Potter vs. L:md Cotnmr., 55 Mich., 485. 

And consequently there should be a formal order of 
the board, upon sufficient evidences before them, fixing 
this minimum price. An advertisenlent should be or
dered inserted according to law "in four consecutive 
issues of some weekly newspaper of the county in which 
snch land is situated, if there be such paper, if not, then 
in some other paper, published in an adjoining county, 
and in such other papers as the board may direct. The 
advertisement shall state the time, place and terms of 
sale, and the minimum price per acre fixed by the board 
of each parcel, below which no bids shall be received." 
1'he time fixed should be at such period as will allow 
the advertisement to be inserted in four consecutive 
issues of such paper. The place should be at the State 
capitol, unle~s the board should think proper to conduct 
the same at another place. The terms of sale are fixed 
by law, and with them the board has nothing to do, 
since they cannot super-add other conditions than those 
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imposed by the statute, because th . 
upon the law and not upon the Stat eLpudrchaser rehes 

e an Board. 
Baty vs. Sale, 43 Ill., 35 r. 

~rob1 ably the <;>rder
1 

?fhthe
1 

board should designate the 
:parttcu ar pal?er 1~1 w nc t 1e ad':ertisement should be 
mserted, but tf thts has been left, m auy particular ca~e 
to the discreti~n of the register, and it was, as a matte~ 
of fact, adverttsed accordingly, the sale is nevertheless 
valid. It will be proper here to define what paper is 
sufficient under the law, it being assumed that the se
lection is made in fairness and good faith. 

"It is not requisite that he should select the paper of 
the largest circulation, or of any particular class or 
character. A publication in a law and advertising jour
nal, of limited circulation, has been held to be proper. 
No proof of the notoriety or extent of the circulation of 
a paper in which the notice was published, is required 
to sustain the sale under it." 

2 Jones on Mtgs., s. r835· 
Kellogg vs. Carico, 47 Mo., I 57· 
Benkendorf vs. Vincenz, 52 Mo., 44I. 
Ing!llls vs. Culbertson, 43 Iowa, 265. 
St. J. M. Co. vs. Daggett, 84 Ill., 556. 

"In order to fulfill the terms of the law, the notice 
must be directed * * * to be inserted, for the stat
utory time, in some newspaper printed and circulated 
for the dissemination of news; but it is not essential 
that, to answer the description, the paper should be de
voted to the dissemination of news of a general charac
ter. It may, with equal propriety, be published in a 
paper devoted exclusively to the discussion of religious, 
legal, commercial or scientifi~ topics, and ~ d_iff~siot~ of 
the knowledge touching_ SJ?ectal matters wtthm tts h_m
ited sphere, as in a publtc journal, the columns of winch 
are open to news of a general ch~racter. It may be a 
religious newspaper, a commerctal newspap~r, a legal 
newspaper, a scientific newspaper, or a pohttcal news-
paper." 

Wade on Notice, s. rro66. 

11 
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Doubtless, in the absence of contrary prov1s1ons in 
the statute, it will be understood to mean a newspaper 
published in the English language. 

Cincinnati vs. Bickett, 26 Oh. St., 49· 

Where land is in outlying districts doubtless the pro
vision of the law that the advertisement should be in a 
weekly newspaper is the most cautious and best provis
ion that could be made for a complete notice of the sale, 
but where land is of great value, and adjacent to popu
lous places, where newspape'ts of more general circula
tion are published and read, a proper exercise of the 
discretion of the board unrler the provision that the 
notice shall be published "in such other papers as the 
board may direct," requires that the advertisement 
should also be inserted in such paper as well as in any 
weekly newspaper published in that place. But what
ever may or may not be the proper exercise of the dis
cretion of the board in that particular, if the terms of 
the law have been complied with, and if they have not 
exercised their discretion of publication in other papers 
than a weekly one, the sale will nevertheless be valid 
as to this ground, because where a power is ex_pressly 
given, which may be exercised in a particular way, and 
it is so exercised, the proceeding is regular and the title 
conferred is good. 

State vs. Stringfellow, 2 Kans., 263. 

When these preliminary matters, about which too 
much caution and circumspection can not be exercised, 
hav~ been performed, the lands may be sold according 
to the terms of the advertisement; and in making the 
sale j.t is not necessarv that the members of the· board 
should actually conduct the sale in person, but·they may 
employ therefor an auctioneer, who, according to the 
practice, has been, and properly is, the register, since 
the statute is that the board may "direct" the sale. The 

. board may also, if they think proper, require of the 
purchaser a bond to secure payment of the deferred pay-
ments, provided by the statute. (Sec. 18.) • 

I have said above that the board can only exercise 
such powers as are expressly given by the statute; and 
inasmuch as the part of section 15, above quoted, has 
been abrogated,-which part of the section contains the 
entire power and authority of the board to issue patents 
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~nd c~rtificat~s of_ _Purchase,-the board is without 
authonty to I~sue e1ther of these instruments. It is 
-true that certau~ other sections of the statute refer to 
patents and certificates o.f purchase, but clearly they so 
refer .upo~ the assumptwn that the rsth section was 
:stan~tng. m~act; a.nd, .the.refore, when se~tion 15 fails, 
the Imphcatlons fall with 1t, and no a~thonty or direction 
-of the law remains for any officer of 5he State to issue a 
patent or a certificate of purchase, or what either of the 
instruments shall contain, or what shall be the legal 
·effect thereof. 

The act repealing these material parts of the 15th 
section, was approved April 17, r889, and went into 
effect ninety days thereafter, or upon July r6, 1889. 
Consequently, all certificates of purchase issued before 
July r6 are valid; but inasmuch as payments are being 
made under such certificates, and patents are being ap
plied for thereon, I will indulge at some length in ex
pressing my views as to the legal situation and effect of 
.such sales. 

Under statutes like those of the United States, com
plian~e with the statutes prescribing the conditions upon 
which private parties .may acquire title to public lands, 
in equity divests the t~tle of the Government. The land 
is thereafter not for d1sposal, and the Government holds 
·the legal title in trust for him to whom it ought to have 
been granted. A right to a patent once vested, is equiva
lent, as respects the Government dealings with land, to 
a patent issued. 

St-ark vs. Starrs, 6 Wall., 402. 
Hinckley vs. Fowler, 43 Cal., 56. 
Waters vs. Bush. 42 Iowa, 255· 

But this point is too ~~11 established to nee~ an elab
-orate citation of authonties. Thou~h a cer~Ificate of 
purchase does not itself convey the tltle, but 1s a mere 
con tract to purchase, . 

McKinney vs. Bode, 33 Mm~., 450. 
Dodge vs. Silverthorn, 12 W1s:, 644. 
Lefferts vs. Supervisors, 21 Wis., 688. 
Smith vs. Ewing, 23, Fed. Rep., 741. 
Carrol vs. Safford, 3 How., 44I. 
Levi vs. Thompson, 4 How., 17. 
Wirth vs. Branson, 98 U. S., II8. 
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Shelton vs. Keirn, 45 Miss., ro6. 
Astrom vs. Hammond, 3 McLearl, 107. 

Smith vs. Garbinder, 77 Pa. St., 127. 
Smith vs. Clarke, 7 Wis., 468. 
Whitney vs. St. Bk., 7 Wis., 520. 
Smith vs. Mariner, 5 Wis., 551, 

And though such a contract under our statute is one
liable to be defeated by conditions subsequent, as for 
failure to pay the balance of purchase money, (as under 
certain statutes a contract for the sale of lands may be-
upon conditions precedent), 

Montgomery vs. Kasson, r6 Cal., r8g. 
People vs. Center, 66 Cal., SSI 1 

Yet, nevertheless, it is a contract for the conveyance·· 
of land, and is protected, as well against impairment by 
the State, as by any private party, or public officer, and 
though the legal title still remains in the State, in equity 
the title conveyed by a certificate of purchase, upon 
complying with the conditions of the statute, is as-
binding and available as though a patent had been 
issued. I use the term "certificate of purchase" in the
generic sense, as including whatever provisions have· 
been prescribed by law as means of alienating the State's. 
title to public lands. 

"It is entirely comp=tent for th~ legislature to pre
scribe the mode by which the public domain shall be
disposed of by the State, and if the law directs only a., 
certificate issued to the purchaser, as evidence of his.. 
title, it is equally sacred as a grant" (patent). 

Harris vs. Dyer, 27 Ga., 211. 
Astrom vs. Hammond, 3 McLean, 107. 

This unfortunate omission of a provision of a law •. 
prescribing the terms upon which a patent shall issue,. 
calls for legislative correction, but until such time as: 
such legislation is made, parties holding evidences ot 
title, or contracts from the State, have as binding and 
valid a right and title as if their patents were issued 
already. 

Reverting to the necessary steps to complete a sale of 
the State lands, when at any sale the lands have been 
struck off to the highest bidder, it becomes the duty o:f 
the Register "to make and deliver to purchasers suita-
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l>le c~rtificates of purchase. · What this certificate shall 
:~ont~m is_not specified with the same particularity as was 
::speclfi~~ ~n th~' repealing :Rart of section rs, and the 
-word SUitable must furmsh the clew as to its con-
tents. It 

"Suitable, means simply 'fitting,' 'proper.' "-Web
::ster. 

And with' this definition accord judicial decisions. 
As applied to the subject-matter of the statute in wb,ich 
-it is contained, it means that the Register shall issue a 
.certificate somewhat after the following: , . 

I 

"I hereby certify that~t a public sale of_ _____ ------
'<>f the public lands, held by order of Board of Land 
Commissioners, on the ______ day of__._.,-----------_ 
IS----· -------------------was the highest and best 
bidder therefor, and purchased said lands at the sum and 
price of,----- ____ dollars per acre. . 

(Sign~d) -··---- ________________ .:. __ _ 
Register." 

. The provisions of the statute are that the money 
.shall be paid to the board. It should; therefore, be the 
duty of the board, acting by. and thmugh its officers, to 
.give to the purchaser a rece1pt for such moneys as the 
law provides shall be paid upon the day of the sale. 
If. however, the money is not actually paid to the board, 
b_~t is paid to· the ·register, acting for the board, with 
:the knowledge and consent of the board, either ex
'pressly given_i~ a particular ~ase, or fro_m the course o_f 
business, and ts by the re~tster put mto the public 
treasury, in the manne_r p:ov1ded .by l~w, such p~yment 

· -is equally valid and bmdmg as If paid actually to the 
:board itself. 

These formalities, being the only step provided by 
.our statutes, as ~hey. now stand, constitute. as binding 
~ontracts and obhgattons upo_n the State as. If more for
tnal proceeding:s ~ere provided for, and are equally 
preserved from wfnngement. • 

Heretofore I have treated the subject as in a case 
where no question is madg apout. the. enth:e good faitb. 
-of a transaction. But. th.e questton IS presented. as to 
""'hat are the powers and duties of the board in case any 
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sale has been made where, for any reason, the board: 
may desire to set it aside, or feels that it is justified in 
refusing to dispose of the land. Every Court has held 
that where a patent has been once issued by the p~o~er 
department, in a case where such department had JUrts
diction to act, such patent vests the title of the Govern
ment in the purchaser and cannot be attacked or disputed 
in any collateral proceeding by any one, and that the 
only way to attack its validity is by a direct proceeding 
by the Government-issuing it to cancel it for some suf
ficient legal reason. 

· United States vs. Stone, 2 Wall., 525. 
United States vs. Schurz, 102 U. S., 378. 
Moore vs. Robbins, 96 U. S., 530. 

And so every State authority which has passed upon 
the matter have held. It is only in those cases
where a patent or certificate is issued against the 
law, and where the officers had no authority to issue it, 
and where the patent is therefore void, that its validity 
can be attacked in any action, except in a direct action 
by the government issuing it, to cancel the same. 

Sherman vs. Buick, 93 U. S., 209. 
Doolan vs. Carr, 125 U. S., 6r8. 
Jones vs. McMasters, 20 How., 8. 

So strong is this principle held that it was said in 
Marshell vs. McDaniel, 12 Bush., 378: 

''The patent * * * cannot be treated as void on 
account of any frauds that may have been practiced by
the patentees in procuring it. Even if it were shown 
that they and the register of the latid office had com
bined to cheat the commonwealth, * * * these· 
facts would avail nothing in a collateral proceeding like 
this. In order to avoid the patent the commonwealth 
must have it annulled in a direct proceeding., -

And to the like effect are the United States authori-
ties above quoted, and also Hartley vs. Hartley, 3 Met
calf, (Ky.) 56; Arnold vs. Grimes, 2 G. Greene, (Ia.) 77· 

And where a certificate of purchase, or any other 
writing or thing provided by statute, as evidence that a 
sale has been made of the State lands, is qutstanding, 
issued or done by the proper officers, in a case where
they had authority to act, in every collateral proceeding~. 
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~~dt~: every proceeding except in a direct one brought 
. gc;wernment, such certificate writin 1 

evidence IS conclusive npon both th' g or ot ler 
· t · . e government and 

upon pnva e parties deahng with the sa 1 d d "fi h · tne an an cert1 cates or ot er evidences can no 1nore be t·' d · d" - · ques 10ne 
except 111 _a uect proceedmg, than could be a pate•1 t. 

Mernweather vs. Kennard, 41 Tex., 273. 
Walters' Heirs vs. Jewett, 28 Tex., rg2. 

~ef?re a sale beco'?es binding upon the State, every 
prelnmnary step provided by law, particularly payment 
mnst be complied with. Till then, the law is a mer~ 
offer, but when compliance is made it becomes a con
tract. 

Campbell vs. Wade, 10 Sup. Ct. Rep., g. 

Being contracts, they cannot be avoided, in any case 
where the preliminary forms of law have been complied 
with, except in such a case as they could be avoided 
were they contracts between private parties. 

"Such a contract (certificate of purchase) will not be 
held void, unless, under simrlar circumstances, a con
tract between two private parties will be so held." 

Combs vs. Jelly, 28 Cal., 498. 

"There are only two ways in which a contract can be 
rescinded. One is by mutual consent; and the other, by 
decree of a competent court." 

Cochran vs. Cobb, Land Commr., 43 Ark., rSo. 

'• Until the sale shall be adjudged void, for one of the 
reasons mentioned in the statut~ (<;>r for reasons held suf
ficient by the courts) the CommissiOner has no power to 

,declare it so, and to sell tJ:e lands to another purchaser. 
* * * It is not the policy of_ th~ State to ~reate con
£" f t"tles and no more nuschievous pohcy can be 

IC mgd 
1
thad the issnina of certificates of purchase for pursue ·. <=> , 

the same lands to different person_s. 
Peoole vs. State Treas., 7 Mich., 366. 

WI 
• der the statute of Wisconsin it was pro-

Jere un d b . k d . 
· d d 1 , t where sales were rna e Y mista e an not m 

Vl e ~ t 1a "th law or obtained by fraud, that such 
accorda~c~b Wl atent 'or certificate issued thereon, shall 
sale, ~n n{ the Commiss~oner should annul and can
be vOI:f, a held that if th1s was a statutory attempt to 
cel,-1t was 
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put it in the power of the land department to decide fin
ally when cancellation should be had, that such statute 
was unconstitutional, as it conferred judicial powers 
upon a board, and that the question as to whether the 
case was proper one for cancellation, was one for the 
courts. 

Gough vs. Dorsey, 27 Wis., 119. 

"But it is evident, if the commissioners attempted to 
annul certificates in a case where they had no legal 
power or right to annul them, that their acts were void, 
and the certificates are still in force.'' 

Gunderson vs. Cook, 33 Wis., 551. 

In short, an investigation of the adjudications of the 
various States shows that the State stands upon exactly 
the same position as a private party. It has no power 
to cancel its contracts any more than an individual 
would have power to cancel his contracts; but it has 
power, like an individual, to refuse to carry out its con
tracts, or to sue for the cancellation of them, whenever 
the circumstances of a pa-rticular case justify such a pro
ceeding. This board is a 'trustee of an express trust, 
bound to follow out the directions of the statute, and 
bound to manage the trust for the best interest of the 
beneficiary, and, not only has a right, but it is a duty, 
to direct suits for the cancellation of any contracts or 
certificates of purchase, where the trustees have been 
imposed upon by fraud, misrepresentation or collusion. 

Should this board attempt to cancel certificates of 
purchase, or contracts of sale, or proceedings to main~ 
tain contracts.of sale under the statute, and should they, 
at any future time, convey the same lands to another, 
equity will make the patentee hold said lands in trust 
for the person whose certificate had been erroneously 
cancelled. 

Shepley vs. Cowan, 91 U. S., 330. 

And every authority has so held. This is because a 
compliance with the statute prescribing the conditions 
upon which private parties may acquire public lands, in 
equity, divests the title of the government. 

· No court and no text-writer has attempted to lay 
down exact limitations or definitions to include all 
species of frauds, but I will suggest some of the grounds 
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u~on 7hic~ a sale may be vitiated Inadequacy of 
pnce a one rs not sufficient to vitiate a· sale. 

Slater vs. Maxwell, 6 Wall., 268. 

• ~ut gross in~dequacy is evidence of fraud. Combi-

fn atiodn ah~ohng .bllrd~e.rs to prevent competition is also a 
ran w tc wt vtbate a sale. 

See cases collected in r, A. & E. Ency. Law, 
997

. 

Piatt v~. Oliver, r. McLean, 295, holds that this ordi
nar~ rule ts not applicable to sales of public lan.ds where 
a ~nee has been fixed, below which no bids will be re
ceived. Carrington vs. Caller, 2 Stew., (Ala.) 175, holds 
the other way as does Pot~er vs. _Lan~ Commr., 55 Mich., 
485. The law upon thts subject ts ably reviewed in 
James vs. Fulcrod, 5 Tex., 512, where it is said: 

"They cannot be permitted to enter into combina. 
tions to stifle competition with the design to purchase 
property at less than its fair value, but they may unite 
in any such numbers as may be necessary to make the 
purchase advantageous to themselves; provided, this 
junction of interest be without any 'dishonest motives' 
or injurious consequences; * * * And while the 
rights of the vendor are to be regarded, yet the vendees 
bave the right to consult and promote their o'Yn inter
"est, but without resort to any fraudulent .artifice for that 
purpose. * * *- The corporation (State) had guarded 
against the sacrifice of her lands by fixing a minimum 
price, below which they could not be sold, and the peti
tion shows that. many of the lots were sold at that price. 
* * * * Had it been shown that the lots generally 
sold at the rates higher than the fixed limits, and that 
the effect of this agreement prevented the property from 
obtaining its full price, and this could have been affirm
atively_ prov~n, th~ transaction ;would have been re:(>U~
narit to publtc pohcy, and consequently null and votd. ' 

In National Bank vs. Sprague, 20 N.]. Eq., 159, it 
was said that: 

"To make such agreement illegal, it is necessary 
·that there should be an agreement not to compete, and 
that the object of making the agr~ement should _be to 
avoid -competition; it is not sufficrent that such ts the 
effect of the agreement." 

12 
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And this last case also holds that it is not unlawfnl for 
a combination to agree that one shonld bid for the 
benefit of all; and a contract to convey part of the land 
to another is not illegal. 

Thompson vs. Hancock, sr Cal., IIO. 

Conspiracy with the officers is also a frand, for which 
the patent can be set aside. 

U. S. vs. MarshallS. M. Co., 17 Fed. Rep., ro8. 

And so, likewise, is any conspiracy by which proba
ble bidders are deterred or pnrsnaded from attending a 
sale or from bidding thereat. 

Frands sufficient to vitiate a sale are mnltifarious in 
their forms, and no statement can be made which conld 
inclnde all the possible forms in which it may act, but, 
generally, all proceedings which have a tendency to, 
and do, prevent a fair, honest and open transaction, are 
sufficient to vitiate a sale. 

It mnst be remembered, however, as has been above 
said, that this board has no power in canceling its con-
tracts, other than a private individual has. The title 
of the purchaser comes from a compliance with the 
statnte. A patent, certificate or purchase, or other 
thing provided by the statute as means of alienating thfi 
land, is only ~n evidence of his title, and destroying or 
withholding that evidence by the board will not defeat 
the title. 

Bicknell vs. Comstock, II3 U. S., I49· 
U. S. vs. Shnrz, 102 U. S., 378. 
McGarrahan vs. M. Co., 96 U. S., 313. 

Having in mind, therefore, the snggestions contained 
in People vs. State Treasurer, 7 Mich., 366, "that it is 
not the policy of the ~tate to create conflicting titles, 
and that no more mischievous policy could be pursned 
than the issuing of certificates of purchase for the same 
lands to different persons," this board should not con
tent itself in any case by simply refusing to proceed, and 
leaving the contract or evidence of title outstanding, bnt 
in any case where they are of opinion that snch frauds
are practiced at the sale as would vitiate the contract 
between the State and the purchaser, they should pro
ceed affirmatively in the Conrts to annul such contract,. 
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and not leave it to private individuals to contest at their 
own expense the title to lands purchased from the State. 

th ~hough th.e 9.uestions submitted to me are general in 
£ etrhnature, tt ts considered that the principal occasion 
0 ! t e reference to me are allegations of fraud made 

With referenc~ to the sale of the school lands near Argo, 
and the questions were framed with- direct reference to
that sale. While neither myself nor the board h_ave 
_power. by law to arrive at the facts regarding that 
sale, tn any other way than a .private individual 
'!oul~ hav~ in arriving at the facts of any transac
tl~n m whtch he was engaged, I have attempted in 
th~ above report to lay down the rules which will 
gm?e the board in arriving at a correct conclusion as to
thetr course of procedure in that case; but in concluding 
as to the course which they will take regarding the sale, 
the board should remember that general suspicions of 
f~~ud, or allegations thereof, will not be sufficient to set 
ast~e a sale. The very facts constituting the fraud, upon 
whtch the board rely for the cancellation of a sale, must 
be specifically alleged and proven. 

State vs. J:)ennis, 39 Kan., 509. 
U. S. vs. Atherton, I02 U. S., 372. 

'' * * * A very strong case, indeed, should be 
presented, to authorize this court * * * to hold void 
c8ntracts executed in good faith, within the exact terms
of its provisions. Therefore, if Cross in good faith pur-

,diased the land from the agent of the Board of Regents, 
duly authorized, in strict conformity with the statutes 
and regulations of the board, paid part of the purchase , 
money in cash, received his contract, and has since con
tinued Jo pay as therein reqaired, the contract cannot 
be' canceled or set aside." 

State vs. Cross, 38 Kans., 6g6. 

"Whatever may be the power of a:ry of t.he publ~c
officers in the (land) depar~ment, t? d~clme a~tmg w~ere 
they suspect fraud, there ts .no pr.n~ctple w~tch can. JUS-

tify the assumption that theu,dec1s10n can ?tvest pnv3lte 
rights, or dispose of them fin~11y, by assummg to rescmd 
the instruments under whtch these are asserted. A. 
court of justice is not bound by such ex parte and 
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~xtra-judicial procee~ings, and must entirely disregard 
them.'' 

Merrill vs. Hartwell, I I Mich., 200. 
Hanrick vs. _Cavanaugh, 6o Tex., r. 

It has been held that where the government proceeds 
to cancel a patent _or certificate ·of purchase, it is subject 
to the same rule as a private party, and must tender r~
payment of the purchase money. 

U. S. vs. Wh_it.e, 17 Fed. Rep., 56I. 
State vs. Dennis, 39 Kan., 509. 
State vs. Williams, 39 Kan,__, 517. 

' Particularly where the cancellation is asked for on 
-account of an innocent mistake in the procedure. B~t 
this rule does not apply where cancellation is asked, 
where corruption was imputed to either t~e purchaser qr 
the officers. : 

State vs. Cross, 38 Kan., 696. 

Now, perhaps, to cases where· the ground alleged was 
fraud. ' : 

People vs. Morris, 77 Cal., 204. 

Cohsidering the fact that there are no provisions of 
our law by which money can be drawn from the publi~ 
treasu.ry without an appropriation; or without specW,c 
directions therefor, it is evident that the State might b~ 
disabled from cancelling a contract procured by the 
grossest fraud, were the law of ten.der of re-payment peld 
appncable to the State. . 

State ps. Snyder, 66 Tex., 697. 
State vs. Rhomberg,. 69 Tex., 212 . 

. Randolph vs. State, 73 Tex., 4~5· 

Probably, therefore, the correct rule_ to be adduced 
from the authorities is, toot where cancellation is sought 
-upon a ground, or for a wrong in which the purchaser 
·did not participate_, tender of re-payment must be made; 
'but in ihe case of fraud in which he was an active par
ticipant, it is not necessa<fy that such tender should be 
~ln.ade, but the courts will leave him where his own 
.Wrong has placed him. 

I have investigaJ;ed these tpatters to_ the fulle~t.extent1 
.and have collected -nuinerous authorities Up()n the vari-· 
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~~s E~int~, as well as upon such collateral questions as 
the~ hanse herein, but think it itlexpedient to report 
. ere at length. I trust that I have been suffi-

Clhl:ltly plain and explicit in all the material matters 
w tc\ are necessary for the guidance of the board in the 
ca~? efore them. . It is evident that our laws upon the 
su ~ect of State lands are so defective as to demand the 
~os~ t~orough and careful revision; but not being au-

. onze to proceed upon what the law ought to be, but 
onlyd UJ?on. what it is, I have endeavored to discharg~ 
my uttes tn the foregoing report. 

Respectfully submitted, 

SAM W. JONES, 
Attorney General. 

Expenses and Sl!lary of Superintendents of irriga
tion, how paid. 

''Pro rata,'' found in the act on this subject, defined. 

STATE OF COLORADO, } 
ATTORNEY GENERAL'S OFFICE, 

DENVER, CoLo., April :r6, r8go. 

HON. JAMES P. MAXWELL, 

State Engineer, 
Denver, Colo. 

DEAR SrR:-You called my attention to section II, 

page 299, Acts of r887, regarding the p~y of the Super
intendents of Irrigation, and requested my construction 
as to the amount which each county should pay in cases 
where a water division lies in more than one county. 

The part of the section material to this inquiry, 
reads as follows: "The expenses and salaries of the 

;:Superintendents of Irrigation, shall be paid pro rata by 
counties interested, in the same manner as the fees of 
Water Commissioners are paid." 

The part quqted that the fee shall be paid in the 
same manner as the fees of Water Commissioners are 
paid, refers only to the manner of making out and pre-
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-senting the bills to the various counties. The question, 
therefore, must be answered upon the proper construe
-of the words "Pro rata." These words vary g-reatly, 
havino- reference to the character of the instrument 
wherein they are contained. The general rule as to 
their construction is well stated in Rosenberg vs. Frank, 
58 California, 387, (4o6) wherein it is stated, "It is well 
understood by persons of ordinary intellig-ence, to denote 
.a disposition of the fund or sum indicated, in propor
tion to some rate or standard fixed in the mind of the 
person speaking or writing, manifested by the words 
spoken or written, according to which rate or standard 
the allowance is to be made or calculated. The fund of 
which distribution is thus to be made, must be indicated 
by the words spoken or written by the speaker or 
writer." In other w0rds, the interpretation must be ac
cording to some fixed standard definitely ascertained, 
contained in the instrument wherein the words are 
found. Whatever may be the equita-ble considerations 
underlying the proper basis upon which counties should 
pay, it is certain that in the section above quoted, and 
in the act above quoted, no definite basis is laid down. 
other than the number of interested counties contained 
in the district, that is, the number of counties wherein 
business is done. Therefore, it necessarily follows that 
the words ''jro rata" in this section, must be construed 
exactly the same as if they were written-" equally." 

Whatever other considerations present themselves as 
to the just division of expense among the counties, 
appeals to the legislature, and has nothing to do with 
the proper construction of the act as it appears. 

Very truly yours, 
S. W. JONES, 

Attorney General. 
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MUTE AND BLIND. 
'I'he p · ' 

7 
f rovzso to section r6, chapter LXXVI., page 

34 ° the General Statutes, 1883, is no longer operative. 

ATTORNEY GENERAL'S OFJ!ICE, 
DENVER, CoLo:, April r8, 

-RON. W. R. BRISBANE, 

State Treasurer, 
Denver, Colorado . 

. . ~EAR SrR:-Your communication of the sixteenth 
:1ns ant, states, "There is in the mute and blind fund, 
~$rs,764.92. Under section r6, chapter LXXVI., page 
734 of the .General Statutes, what disposition shall be 
made of th1s revenue?,· 

• The sectio1_1 referred to provides for the levy of one
fifth of one m11l on each and every dollar valuation in 
the State, for the support of the Mut€ and Blind Insti
·tute, and the section contains this proviso "Provided 
·That all revenue over and above seven tho~sand dolla:r~ 
.annually derived from said one-fifth of a mill shall be 
~paid into ~he State treasury to the credit of th~ general 
:fund, until such excoos amounts to seven thousand dol
lars without interest." The difficultv arises as to the 
meaning of this proviso. In the Session Laws of r876, 
page 64, section 2, seven.thousand dollars is appropriated 

-for the purposes in said section specified. By section 3, 
itis provided that the amount appropriated in the act, 
~;shall be held to be a loan to said institute, and all 
moneys received by said institute from the deaf-mute 
tax, exceeding seven thousand dollars per annum, shall 
be paid back into the treasury of the territory, until 
.:S~ch a sum as is provided for in section 2 of this act, is 
returned.'' 

Previous to 1877, the institute now known as the 
.Mute and Blind Institute, was known as the Institution 
for the Education of Mutes, but in the year last referred 
to was changed to the,nam.e as it is now called. Section 
16, together with the prov1s~ ~hove quoted, was merely 

.a continuation of the prov1swns of the act of 1876, 
:.though not so clearly stated a~ in the prior act, but the 
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proviso to tpe act of r876 both clearly refer to and mean 
the same thing. 

An inspection of your books, as you inform met 
shows that during the years since 1876 there has been 
turned back into the general revenue the excess of each 
year over the seven thousand dollars, until the seven 
thousand dolla-rs specified in the act of 1876, and in the 
proviso of section r6, has been exactly paid into the 
general revenue, the payments being completed in the 
year r88r. There can be no question, therefore, that 
both by the terms of the acts referred to, and by the 
construction which has since been placed upon the acts, 
that the revenue now in your hands arising from the 
one-fifth mill levy is devoted to the Mute and Blind In·
stitute, and no part of the same is to be turned into the 
general revenue. You will, th~refore, pay the amount 
in your hands as provided by law, without reference to 
the proviso contained in section r6. 

Very truly yours, 
SAM. W. JONES, 

Attorney General. 

Conspiracy to defraud is not pUJJishable by confine
ment in the Penitentiary. 

Recommending pardon of S'\rah J. and B. Herbert 
Brooks. 

ATTORNEY GENERAL'S OFFICE, t 
DENVER, CoLo., May ro, r89o. j 

HON. JOB A. COOPER, 
Governor. 

SIR:-There is pending upon writ of error, in the 
Supreme Conrt of this State, the case of The People of 
the State of Colorado vs. Sarah J. Brooks and B. Her
bert Brooks. This is a case wherein the defendants 
were, upon the 27th day of June, r889, in the criminal 
court of Pueblo county, convicted of the crime of con
spiracy to defraud the Washington Life Insurance Com
pany; and the defendants were, upon such conviction 
sentenced to two years in the penitentiary. The atten~ 



ATTORNEY GENERAL 97 

tiou of the court, in passing sentence upon these defend
a~ts, seems not to have been called to the nature of the 
0 ense, ~nd the manner of its punishment, under our 
law. S:nce said sentence, the district court of Arapahoe 
county, 1n the case of The People against Connors et al., 
~as held that conspiracy of this kind is punishable, not 

Y confinement in the Penitentiary, bnt only in the 
common jail. 

_I~ seems that the legal profession, generally, are of 
0 P1ll10.n that conspiracy is not punishable by confine
ment 1ll the Penitentiary. The Supreme Court, in the 
case now before it, have likewise granted a sujercedeas, 
doubtless upon the same ground. 

While the judgment against these defendants would 
no d?ubt be reversed, such action would necessitate the 
sendmg back of the case to Pueblo county for trial. In
asmuch, therefore, as these defendants have been pun
ished to a much greater degree than is allowable by 
law, and since they have, for so long a time, suffered an 
onerous and degrading punishment, I respectfully 
recommend that the above named Sarah J. Brooks and 
B. Herbert Brooks, be pardoned, and relieved from fur
ther confinement in the Penitentiary. 

Very truly yours, 
. SAM. W. JONES, 

Attorney General. 

Military Poll Fund can not be used to pay special 
counsel for prosecuting officers against the Military 

Law. 

STATE OF COLORADO, } 
ATTORNEY GENERAL'S OFFICE, 

DENVER, Co:r,.o., August rs, 1890. 

Adjutant Ge~teral · 
BENJAMIN F. KLEE. 

DEAR SIR:-Answering your communication of the 
sixth inst. relative to your right to pay the bill of Mr. 
Ira. ]. Blo~mfield, ~ut of the.Military Poll Fund, for his 
services in prosecutmg certam members of the Colorado 

lS 
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National Guard for being absent from drill, contrary to 
law, I reply that the Military Poll Ftmd is subject to 
exactly the same rules as other funds and can not be 
paid out for any purpose except such purpose as is ex
pressly authorized by law . 

. . I find 110 provision authorizi.pg the employment- 0f 
attorneys and paying for their services out of this fund. 
I reply that it is the duty of the District Attorney to 
prosecute these snits in any court where they may be 
i'nsti:tuted. 

Yours, etc., 
SAM. W. JONES, 

Attorney Gdmeral. 

Where certificates of indebtedness have been errone
'ousl,y issued instead of a warrant, they shquld J;>e·- ~;an
celled and appropriate entries made, showing the displi>
·sition of the same. 

W~rrant issued for the salary of Adjutant; den~ral 
for month for which certificate of indebtedness had been 
issued and. cancelled, is valid for all purposes. 

Appropriation, what is. 

STATE OF COLORADO, }' 
ATTORNEY GENERAL'S OFFICE, 
DENVER, COLO . .' August 28, 1890. 

HON. W. H. BRISBANE, 

State Treasurer, 

Denver, Colo. 

DEAR StR:-You submit to me the followinO' letter: 
''The Auditor of State has drawn a state warrant .to the 
order of Benjamin F. Klee, as A<;ljutant General, for the 
month of October, 1889, for which a certificate of 
indebtedness had been previously issued. Is the war
rant of ~uch validity as I would be ·'Safe in purchasing it 
for the mvestment funds of the State? And what dis
position shall be tnade as to the' showing on the b0oks 
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of t1 · . d bns office, as to whab becam<i! .. of said cextificat'e of 111 e tedness?·, , , v .rhloJf 

HI reply that' .on January 3r, ·r890, :hi, a, .i~ttei- tp. th~ 
onorable. Loqis B ... Schwanbec;k, AJ;tditpr, ot, St~te, fi 

e?'presse~ ,tl)e, qp~niQn that. ina?much as qur Constitu·. 
ttoU;requlres all expenses qf th~. State governm~nt w:ithi;n 
any yea~, to ~e met by the . ~e:v~J;lu~s Qf that, year, :in~ 
that cla1ms for services rendered in any one year do 
not constitute 'a claub against the rev en ties of any other 
rear, and that as it is provided in article v. ,' ·seetion jo 
of the Constitution, ''No law shall extend the te:rm {)ft 

any public officer, or iiTcrea1se• or dimini·sh his salary or 
enroluments after his election or appointment; etc., "·and 
that ·as '''the l:imottnt to· be . paid . the perso'n to whom 
payable, the time of payment and' the fund from whYchf 
to beyaid; with a general direction to•pay,n constituteS' 
a vahd appropriation of niot'ley withil'l: that' clause' :of> 
ou~ Constitution which provides, ''No money shalH}e' 
pmd out of the treasury, ex-cept on appropriations mad a 
b'y' law; aild on 'warrants drawn •by the proper officer, in 
prirsti~nce' thereof,1

' article V., • section 33> the' 1\:djutiant 
General was entitled to receive, the Auditor was· author~ 
ized and directed to draw, and the Treasurer wa:s 
authorized and directed to pay a warrant for the sal<ary 
of tbe AdJu:tant'General, upon exactly the ·same ·terms 
a~.Jd against exactly the sathe funds as the salari•es of 
other State officers. I refer ybtFto that opinion, upon 
fi!Hn: the ·office of the Auditor and in this office, for the 
reascips at large, upon which that opinion was based. 

·. ' . ' : ' " , ' '. '! r.. ·. i 
. Since: rendering such :opinion, I find. thatithe·- SilL., 

preme Court of California in Humbert ZJs. Dunn, ~4 
Pac., ur, decided ~xactly the sa~e propos~ti<?n, ,?pon 
thesame course of reasomng-;'and• under a stmllar con· 
stitution. ··Also, that the Supreme· Court of the· Stab:! 
of· Montana in the case rof: State 'lls.' Hickman~· 23 
Pac.' 740 dd6~<~ted the' same cot1ts~- of reas~ninR _and 

, , ,l' ' 1 ° h h 0 1 1..~ came to the same cone usion, t oug 1·11 t mt case' hri:: 
deci~iori ·was put upori the 'g1'oand thatthe Constitut10n 
itself fixed the salaries of the o_fficers- involved·' in• tliat 
litigation. Hqweve_r, ~he qufstlon as 1 to tl-1e sa~ar,y <?f 
a: legisl'ativc; office d1d not anse and ~as ~~t de~tde~ ?~ 
that.case. , 11, 

' ,_, 
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·The only case I have been able to find, apparently 
holding to the contrary of my conclusion, is State vs. 
Weston, 6 Neb., r6, where the right to obtain a warrant 
in such cases was limited to the officers and salaries, fixed 
by the Constitution, but the reasons upon which the 
contrary conclusion was reached by other courts, were 
not adverted to. I am, therefore, persuaded of the cor
rectness of my first opinion. 

The gist of the whole matter is, ·that such provisions 
of our Constitution and law as I have referred to, do 
constitute an appropriation. Section 1382, General 
Statutes, provides that certificates of indebtedness may 
be issued in cases where a valid claim exists against the 
State, ''and no appropriation shall have been made by 
law to pay the same." Therefore, if the views herein 
expressed are correct, no certificate of indebtedness 
could have been legal for the salary of the Adjutant 
General, because an appropriation had been made there
for. It is true, that as a matter of fact, certain certifi
cates of indebtedness have heretofore been issued for 
such salary, as well as for certain other claims against 
the State, but such certificates were issued previous to 
the rendition of the opinion of our Supreme Court con
struing our Constitution, and previous to any investiga
tion of the matter, following what had been, since r879, 
the practice of this State. It results from this, that all 
such certificates as apply to fixed salaries, saying noth
ing of other claims, were improperly issued, and that 
where the mistake can be corrected, it should be done. 
I say nothing here of the constitutionality of certificates 
of indebtedness generally, concerning which there is in 
my mind, some doubt. 

Therefore, the Adjutant General was and is entitled 
to a warrant for his salary for the month of October, 
r88g, and such warrant now issued is a valid warrant 
and may be paid, or purchased for the investment fund, 
with exactly the same safety, and under exactly the 
same circumstances, as a warrant for the salary of any 
other State officer. 

Concerning the second question em braced in your 
letter, I reply, that I am not familiar with the exact 
manner in which the books and accounts of the Treas
urer's department are kept, bnt having ascertained that 
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the certifi 
erly issu Jate of indebtedness referred to was improp-
tneans f~ hnd was a mistake, there is certainly some 
strange .r t e correction of the error. If would be 
inadvert~~tlany syste~ of book keeping, that-an entry, 
wards be . Y or by m1stake made, should forever after
the entr lllcapable of correction. Just what, and how 
the svstlmsh~~d ~e made, your own familiarity with 
decide I 0 eepmg your books, should enable you to 
credit ~t · hsuggest generally, that where an erroneous 
a counte c arge has been made .in a specific account, 
reasons trh en~ry, stating the circumstances and the 
proper stat~~~ or, would restore such account to its 

Very truly yours, 
S. W. JO:N'ES, 

Attorney General. 

~ncorporated towns may beco;ne cities when certified 
copJes of census returns show the existence of the 
requisite population. 

DENVE·R, CoLO.' Dec. rs, r8go. 
HON. JOB A. COOPER 

' Gover1Zor of Colorado: 
SrR:-You submit to me the inquiry, as to what is 

Y?'!r duty when incorporated towns desire to become 
c1tJes of the second class having attained as they 
b l . ' ' e teve, sufficient population. 

Section _3363, G. S., being the same as section 2700, 
G. L., provides: . 

''The Governor, Auditor of State and Secretary of 
State, or any two of them, within six months after the 
returns of any census have been filed in the office of the 
Secretary of State, shall ascertain what cities of the 

.second class are entitled to become cities of the first 
class, and what incorporated towns are entitled to become 
cities of their proper class. And the Governor shall 
cause a statement thereof to be prepared by the Secre
tary of State, which statement he shall cause to be pub
lished in some newspaper published in the State Capitol, 



102 BIENNIAL REPORT 

and ·~iso in some newspaper; if there be· such1 printed in 
each of the cities and incorporated towns entitled to:such 
advancement in grade; and a copy .of said statement 
shall also- be transmitted by the Secretary. of State: to the 
Mayor of such city or townY' · 

This s~ction was in(
1
ai1 act approved April 4, 1877. 

The law: of the Ur~ited States provided that tire Marshal 
ofe.ach district should ~ke the.census; arid it provided 
tha.t when the. cqrrected returi:J.s. shall be prepa_red, he, 
the 1)1arshal, sl}o.uld ''.'tn:J.IJ.Slllit Oil(; copy for.tlr~yith, t9 
the censt)S. office .and the other to the office of the Seen~~ 
tary ·of the State or Territory' to • which hi.s distric~ 
belongs." (Section ;2194,., ;R. S~ lJ. S., 1878.) Doubt
less, therefore, Sectiqn 3J63 of oi1r General Statutes 
refers to the filing of this copy by the 1\Iarshal. 

By act of the third session, XLV. Congress, page 473 
(r878-r87g), the machinery for taking the census was 
changed, and thereafter a census bureau was established 
yvithin. the Interior De,partment. Tb,is act couta}ned no 
similar. provision to. that coritained in.· the Revist:d 
Stahites, :t878, in this' particular. By act approved 
March I, r88g, found in the statutes of the •United 
States, second session, L. Congress, page 760 (r888-
r88g), provis•ion was. made for taking the II th census, 
and repealing the act of 1879, or other incqn~istent laWS• 
Section 23 of this act provides: 

~·That upon the request of .any J;liUnicipal govern
lll,eut, meaning ,thereby the incorpo,ratep governmen,tof 
q.uy town, village, to;\mship or city ,or ki.ndr~<;l n.IU11i
cipality, ·the Superintendept .of Censns shall furi1ish 
such government with a copy of the names; with age, 
sex, bi·rthplace and color or race, of all .persons .enumer
ated within the territory or jurisdiction of .. such ml.mi
cipality, and such. cqpies shall be paid fqr by such 
munidpal government, at the rate. o'f t'wenty-~ve C~l]t;> 
for each hnnd~ed 1i,an.i'es." · · · · · · 

'So; that as the law now stands, there is no provisio!i 
for'filing censu:s ·returns in the office .of the Secretary of 
State, and therefore, no fixed period within which you 
are• required to publish· the notices, is provided by law. 
I advise you, howe,ver, thab it is the .fact of the existence 
of the requisite poptilation which entitles municipalities, 
und~r our law1. to be incorporated in their appropriate 
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·c~sses, and that the section from our General Statute 
a Pve quoted, merely provides what shall be the evi
dence of that fact; and where this class of evidence is 
rendered impossible, the ascertainment of the fact in 
an~ ~ther competent way, should entitle these munici
pahhes to proceed to their proper class. , 

I .advise, therefore, that when any municipality shall 
furmsh to you certified lists from the returns of the 
Eleventh Census, as provided in section 23 above quoted, 
that yourself, the Auditor and Secretary of State, should 
make the proclamations provided in section 3363. 

Very truly yours, 
S.- W. JONES, 

Attorney General. ' 
H. RIDDELL, 

Of Counsel. 
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