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INTRODUCTORY NOTE

This Legislative Drafting Manual is designed primarily for legislative drafters in the
Colorado General Assembly's Office of Legislative Legal Services. The first edition of the
Drafting Manual was prepared in 1977 by the Legislative Drafting Office. Subsequent
editions have occurred over the years and updates have been issued through replacement
pages. Effective October 2009, the Drafting Manual will be updated electronically.

Corrections or comments should be directed to:

Office of Legislative Legal Services
091 State Capitol Building
Denver, CO 80203
Tel: 303-866-2045 Fax: 303-866-4157
http://leg.colorado.gov/agencies/ office-of-legislative-legal-services
olls.ga(@state.co.us
olls
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PREFACE

Poorly drafted statutes are a burden upon the entire state. Judges struggle to interpret and
apply them, attorneys find it difficult to base any sure advice upon them, the citizen with an
earnest desire to conform is confused. Often, lack of artful draftsmanship results in failure
of the statute to achieve its desired result. At times, totally unforeseen results follow. On
other occasions, defects lead directly to litigation. Failure to comply with certain
constitutional requisites may produce total invalidity.'

Interpretation of statutes is fraught with possibilities for interpretations not necessarily
intended by the sponsor. Professor George Gopen of Duke University, who teaches about
writing in the legislative environment, reminds us of two fundamental truths about writing
laws. First, he notes that "any unit of discourse is subject to infinite interpretation." By this
he means that, however many reasonable interpretations there might be for legal language,
there always seems to be at least one more. Second, he says that releasing a written product
1s inherently dangerous. When a written product is released, it becomes the sole property of
the readers. Particularly in the case of laws, the readers are not so much interested in the true
intent of the writer as they are how the law affects them. The result is that those who write
laws should not be surprised that the readers of law tend to read law as the readers deem
necessary to serve their own purposes.

In Colorado, the Office of Legislative Legal Services, under authority of the law establishing
the Office (part 5 of article 3 of'title 2, C.R.S.), furnishes bill drafting services to members of
the General Assembly and the Governor. A request for bill drafting services from any state
department or agency or from any other public or private agency or individual may not be
accepted by the Office of Legislative Legal Services unless such a request is submitted
through a member of the General Assembly.

The policy of the Office of Legislative Legal Services is to serve all members of the General
Assembly equally, without regard to party affiliation, political view, seniority, or any other
characteristic. Highest priority is given to maintaining a nonpartisan staff committed to
honoring the confidentiality of the subject matter of each member's drafting requests.

This Legislative Drafting Manual is primarily designed to provide training material for
beginning drafters in the Office of Legislative Legal Services. However, its purpose is also to
provide a reference source to all drafters as to the requirements of the Senate, House, and
Joint rules, the statutes, the state constitution, and case law, as well as to give suggestions on
the mechanics, techniques, and styles of legislative drafting, with special emphasis on
practices and procedures used by the Colorado General Assembly. This manual is intended
to promote uniformity and standardization in the form, style, and language of legislation.

In the preparation of this manual, we have drawn from manuals of other states and from
textbooks on legislative drafting, and we gratefully acknowledge the assistance we have
received from these sources.

! This paragraph is quoted from Legislative Bill Drafting, by Albert R. Menard, Jr., 26 Rocky Mt. L. Rev.
368 (1954).
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CHAPTER 1: INTRODUCTION TO DRAFTING

1.1 REQUESTS FOR DRAFTING SERVICES

Requests for bill drafting services may be made to the Office of Legislative Legal Services by
any member of the General Assembly at any time, whether or not the General Assembly is
in session, or by the Governor or the Governor's representative. See section 2-3-505, C.R.S.
Drafting services may take the form of bills, resolutions, memorials, amendments, or
conference committee reports. While the material in this section speaks in terms of bills, it
also applies to the drafting of resolutions and memorials.

1.1.1 Duty of Confidentiality

The nature and subject matter of all bill requests are confidential. Section 2-3-505, C.R.S.,
provides that, prior to the introduction of a bill, no employee of the Office of Legislative
Legal Services shall disclose to any person outside the Office the contents or nature of such
bill, except with the consent of the person making the request. This requirement should be
kept in mind and honored at all times during the bill drafting process.

However, as an exception to the confidentiality rule, section 2-3-505, C.R.S., permits "the
disclosure to the staff of any legislative service agency of such information concerning bills
prior to introduction as is necessary to expedite the preparation of fiscal notes, as provided
by the rules of the general assembly." Joint Rule No. 22 of the Senate and House of
Representatives states in part that, "The Office of Legislative Legal Services shall furnish
preliminary copies of each bill and concurrent resolution to the Legislative Council staff in
order that it may commence its review of the fiscal impact of such measures in accordance
with this rule, but the Legislative Council staff shall not reveal the contents or nature of such
measures to any other person without the consent of the sponsor of the measure."

An attorney-client relationship may exist between the lawyers in the Office and the General
Assembly as an organization or institution. See Rule 1.13 of the Colorado Rules of
Professional Conduct. Thus, in addition to the statutory duty of confidentiality provided for
bill drafting, the lawyers in the Office may owe a general duty of confidentiality to the
General Assembly with respect to all information that relates to their representation of the
General Assembly. See Rule 1.6 of the Colorado Rules of Professional Conduct.?

1.1.2 Bill Requests

Typically, a legislator submits a bill request, though another person may submit a bill request

? For more information on the attorney-client relationship in the legislative context, see Douglas Brown
and Dan Cartin, The Attorney-Client Relationship and Legislative Lawyers: The State Legislature as Organizational Client,
Journal of the American Society of Legislative Clerks and Secretaries, volume 2, no. 1, Spring 1996, available at:
https://leg.colorado.gov/sites/default/files/ 1996-the-attorney-client-relationship-and-legislative-lawyers-the-st
ate-legislature-as-organizational-client.pdf.
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on a legislator's behalf with permission from that legislator. Any staff member of the Office
may accept a bill request. The requestor must at least provide the name of the prime sponsor
and a general description of the bill being requested; however, the staff member of the Office
accepting the request should try to get as much information as possible about the content of
the draft. A bill request form, available on the "s:drive" in the "Forms" folder, may help
collect information about the request.

If a prepared draft of the proposed legislation accompanies the request, the staff member
taking the request should ask for permission for the drafter to contact the person who
prepared the draft in case any questions arise. In order to comply with the statute on
confidentiality, the staff member should also ask the sponsor if the Legislative Council Staff
may release copies of the bill to affected state agencies prior to introduction for the purpose
of preparing the fiscal note on the bill.

The staff member who receives the bill request delivers the information to the front office
staff, who will assign the request an "LLS number" and enter the request information into
the Colorado Legislative Information and Communications System (CLICS). The front
office staff will enter the sponsor and description of the bill provided by the requestor, as well
as a category, any sub-categories, and a subject of the bill, as follows:

° The sponsor's name is entered, along with any other verified sponsors.> When
the request is made by someone other than the legislator who will introduce
the bill, the name of the person who will introduce the bill is entered on the
sponsor line with the notation "(verify)". If appropriate, the words "no name"
should be entered on the sponsor line, with additional information added in
parentheses, such as "(Governor)", "(Sen. Smith)", "(Interim Committee on
Public Education)", etc.

° The general subject matter of each request is designated by category. In most
cases, the category is determined by the C.R.S. title number that the request
primarily concerns. A list of categories is available on the "s:drive" in the
"Lists" folder.

° The specific subject of the request is phrased as"Personnel system - maximum
salary", rather than "Amend personnel laws to increase maximum salary".
° The details about what the measure will do are entered in the area of the form

headed "Drafting Instructions".

After the request is entered into CLICS, the bill request is assigned to a team and sent to the
team leader for assignment to a staff attorney or legislative editor.

1.1.3 Duplicate Bill Requests

Duplicate bill requests occur every session, and the Office must handle each such scenario
with diplomacy, tact, and confidentiality. The Office must help preserve the legislators'
resources, for example, a legislator's five bills and the body's time, while protecting the

3 Other members who would like to sponsor the measure must notify the Office of their intent to be
sponsors. An exception to this rule is made for interim bills, for which the Legislative Council Staff furnishes a list
of sponsors.

CHAPTER 1
1-2 INTRODUCTION TO DRAFTING



COLORADO LEGISLATIVE DRAFTING MANUAL Rev. 09/08/2020

confidentiality of bill requests.

Members become frustrated when the Office doesn't identify duplicate bills. Front office
staff, team leaders, and drafters should be on the alert to identify possible duplicate bills as
we go through the bill drafting season. Prior to the introduction of bills, staff members may
identify duplicate requests informally and by checking the information in the CLICS system.
Once bills begin to be introduced, the staff should also look at the subject index to identify
duplicates. Drafters should remain aware that during the drafting process, a bill request may
take an entirely different form than what the member originally described and thereby
become a duplicate of another request long after either request was received.

Sometimes it is difficult to determine whether two bill requests are truly duplicates. Staff
members should consult with the drafters of the affected bill requests to determine whether
the requests are identical, nearly identical, partial duplicates, or merely similar. When in
doubt, staff should err on the side of caution by identifying a potential duplicate situation to
the members who requested the bills.

If a staff member determines that two bill requests are identical, nearly identical, or partial
duplicates, the drafter should follow the process outlined below. Because of the delicate
nature of the interests involved, it is important that the Office treat all sponsors fairly and
similarly and follow the process consistently.

° First, determine whether the requests are identical, nearly identical, partial
duplicates, or merely similar.

° If the bills are identical, nearly identical, or partial duplicates, contact each
member and inform him or her that the Office believes his or her request may
be a duplicate of another bill request filed with the Office. In this
conversation, the drafter may disclose whether the other request is from a
member of the Senate or the House of Representatives and whether the
sponsor is a member of the same party. The drafter may not disclose the name
of either member to the other. However, if one of the requested bills is already
introduced, the drafter can tell the member who requested the unintroduced
bill about the introduced bill and ask whether the member wants to continue
pursuing the bill request.

° At this point, each member has some options. One option is that one or both
members may decide to withdraw their requests. The Office policy is that if a
legislator withdraws or kills a bill request prior to the bill introduction
deadlines as a result of having filed a duplicate bill request, the legislator may
submit another bill request, even if the deadline for submitting an early or
regular bill request has passed. The new request must be filed as soon as
possible — normally within 48 hours. If the duplicate is not identified until just
before the introduction deadline, the member may need to acquire delayed-bill
permission from legislative leadership so the drafter has sufficient time to draft
the replacement bill.

° The drafter should ask each member who requested the duplicate bill for
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permission to disclose his or her identity to the other member who requested
the bill. At this time, the drafter should clarify that he or she is seeking the
same permission from the other member, and the other member might not
give permission for such disclosure. If neither member gives permission to
contact the other, and both members indicate that they wish to continue with
their bill requests, the drafter should continue to work on both requests
without divulging any more information to either member about the other
member's request.

° If either member directs the drafter to disclose his or her identity to the other
member, the drafter should do so. Once such a disclosure is made, the drafter
should leave it up to the members to determine how to resolve the duplicate
bill situation. The drafter's goal is to let the two members decide what they
want to do without assuming the role of an intermediary.

° In resolving a duplicate bill situation, members may want to join efforts as
prime sponsors in each house, or they may want to become joint prime
sponsors in the same house, or one may become a prime sponsor and the
other a sponsor, or one of them may kill his or her request. In some cases,
both members will proceed with their bills and let the issue work itself out
through the process.

These steps may need to be modified in the case of a partial duplicate bill request. A partial
duplicate occurs when one requested bill contains a duplicate portion of another requested
bill. In this case, the drafter must not disclose the other contents of a bill that is only a partial
duplicate. The bill sponsors may need to work out which bill will contain the duplicate
provision — or whether it will appear in both bills.

If a bill drafter encounters circumstances that are not covered by these steps, e.g., a situation
involving three or more apparent duplicate requests, the drafter should consult his or her
team leader or a senior staff member in the Office.

1.2 PRELIMINARY DRAFTING CONSIDERATIONS

1.2.1 Purpose and Scope of Legislation

Before beginning to draft a bill, the drafter must determine exactly what the sponsor wants to
accomplish. The drafter's function is to devise appropriate statutory language in proper form
to carry out the sponsor's objectives. The drafter does not supply the policy of any bill or
question the political strategy or the need for requested legislation.

The precise objective of the sponsor cannot be achieved if the drafter has only a vague
impression of what the sponsor seeks to accomplish. Thus, at the first opportunity to discuss
the bill with the sponsor, the drafter should attempt to obtain specific instructions
concerning the purpose of the bill. Initially, the drafter should ask questions necessary to
determine the issue that the legislator wishes to resolve. To that end, the drafter may, as a
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matter of routine, ask the following questions:

° What is the issue in need of resolution?
° What are some examples of the issue?
° What is to be changed or accomplished by this legislation?

The answers to these questions will clarify areas of constitutional and statutory research the
drafter should pursue before drafting. If a proposed bill appears to be unconstitutional or to
have a more pervasive effect on the statutes than the sponsor anticipated, the drafter must
notify the sponsor.

Additional background information that is important to discuss with the sponsor at the
outset includes the following:

° Is a narrow title, to prevent substantial amendments, or a broad title, to allow
amendments, preferable?

° When will the bill become effective? To whom or to what is the bill to apply?

° Is an appropriation necessary to implement the bill? If so, from what source?
Which department/office/agency should receive the funding?

° If the legislation creates a new program, what agency should administer the
program? Are any changes needed in the administrative organization act?
Does the administering agency need rule-making authority? How will the new
program be funded? Does the new program or activity generate fees to be
applied to its administration?

° Does the bill create or change the classification of a criminal offense?
° Do any other states have similar legislation?

° Is there a model or uniform act on the subject?

° Have bills been introduced on the subject in prior legislative sessions?

Frequently, the sponsor does not give explicit instructions, nor can the drafter anticipate
every policy question that will arise in the course of drafting the bill. As the drafting of the
legislation proceeds, additional questions may arise and subsequent conferences with the
sponsor may be necessary.

The drafter should always request the name of any person drafter may contact in case
questions arise during the drafting process. The sponsor may prefer that an aide, lobbyist,
constituent, or other entity, including the state agency responsible for administering the
policies proposed by the bill, be contacted to field such questions. In light of the
confidentiality of all requests, only authorized parties may be contacted regarding the bill
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draft.
1.2.2 Constitutional Factors

Ideally, neither the intent nor the effect of the bill will violate federal or state constitutional
limitations. Keeping these limitations in mind during the bill drafting process may prevent
future constitutional challenges and confusion concerning the validity of statutes.

1.2.2.1 United States Constitution

The tenth amendment to the U.S. Constitution contains a reservation of power to the states,
which provides that all powers not delegated to the federal government or prohibited to the
states are reserved to the states. Other provisions of the U.S. Constitution effectively limit
this grant of power to state legislatures.

Article VI, clause 2 of the U.S. Constitution contains a provision known as the supremacy
clause, which is stated as follows:

This Constitution, and the laws of the United States which shall be made in pursuance
thereof; and all treaties made or which shall be made, under the authority of the United
States, shall be the supreme law of the land; and the judges in every state shall be bound
thereby, anything in the Constitution or laws of any state to the contrary notwithstanding.

This provision is perhaps the most important limitation on the power of state legislatures.

State legislative power is further limited by Article I, Section 8 of the U.S. Constitution,
which reserves certain subject areas to regulation by Congress. Such areas include the
regulation of interstate commerce, bankruptcy, and immigration. Article I, Section 4 of the
U.S. Constitution limits state control of elections for U.S. senators and representatives by
requiring that state legislation be subject to regulations that are passed by Congress. Article
I, Section 10 of the U.S. Constitution imposes express limitations on state sovereignty by
prohibiting activities ranging from entering treaties to passing laws that would have the
effect of a bill of attainder, an ex post facto law, or a law impairing the obligation of
contracts.

Atrticle IV, Section 1 of the U.S. Constitution requires that each state give full faith and
credit to the laws and judicial proceedings of other states. Article IV, Section 2 of the U.S.
Constitution further requires that the citizens of each state have all privileges and immunities
of citizens of other states.

Not only do certain articles of the U.S. Constitution limit state legislative power, a number
of amendments also impose fundamental restrictions. For example, a state legislature may
not prohibit religious freedom; establish religion; restrict freedom of speech or of the press;
or deprive persons of equal protection of the law or of the right to life, liberty, or property
without due process.
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1.2.2.2 Colorado Constitution

Article V of the Colorado Constitution provides for the structure and function of the
legislative department of the state government. The following provisions are of special
importance to drafters:

Section 17. No law passed but by bill -- amendments.

Section 18.  Enacting clause.

Section 19.  'When laws take effect -- introduction of bills.

Section 21.  Bill to contain but one subject -- expressed in title.

Section 24. Revival, amendment or extension of laws.

Section 25.  Special legislation prohibited.

Section 31.  Revenue bills must originate in House of Representatives.

Section 32.  Appropriation bills.

Section 33.  Disbursement of public money.

Section 34.  Appropriations to private institutions forbidden.
Many of these provisions are discussed throughout this manual. Other provisions of the
Colorado Constitution and the Enabling Act limit or affect legislative power in many areas,
including property taxation, public indebtedness, taking property for public use, sale of
public lands, public funding of certain health care services, funding of public education, and
limitations on taxation and spending. This list is far from exhaustive; and, given the scope of

the state constitution, a drafter should research the subject of each bill so that the drafter is
familiar with the state constitutional foundation.

1.2.3 Federal Preemption

Federal laws establishing standards for state welfare, health, education, highways, and other
programs may serve as limits or place requirements on state policy and legislation in those
areas. For example, in prior sessions, bills concerning highways, billboards, water pollution,
air pollution, and unemployment compensation were based on federal legislation in order to
assure that federal funds would be available to the state. After checking federal laws and
determining how any federal requirements will affect a proposed bill, the drafter and bill

sponsor should discuss the relationship between federal law and the intended purpose of the
bill.
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1.2.4 Approval or Rejection of Prior Colorado Case Law

There is a line of cases in Colorado where the courts have applied a presumption that the
General Assembly is aware of judicial precedent in a particular area when it enacts or
rewrites legislation in that area. The Colorado Supreme Court has held that "the General
Assembly is presumed to be cognizant of prior decisional law when enacting or amending
statutes".* In applying that presumption, the court in Rauschenberger v. Radetsky held that
"When a statute is amended, the judicial construction previously placed upon the statute is
deemed approved by the General Assembly to the extent that the provision remains
unchanged." As a result, if there is a case construing the statute that is not specifically
rejected in subsequent legislation, the General Assembly may inadvertently ratify or be
viewed as ratifying or approving some previous statutory interpretation made by the courts.

Practically speaking, drafters may not have time to research the case law every time they
draft a bill that amends a statute. However, when drafting a bill that significantly revises or
recodifies a statute, the drafter should at least conduct a cursory examination of the
annotations to see if there are cases construing the particular statute to be amended.
Alternatively, the drafter may question the contact persons as to whether they are aware of
any significant decisions construing the statute that need to be considered in revising the
law. If the drafter identifies any cases that may present an issue concerning interpretation of
the statute, the drafter should talk to the sponsor about the possibility of a presumption that
the General Assembly is aware of judicial precedent being applied in a way that might be
contrary to the intent of the bill.

1.2.5 Colorado Revised Statutes - Statutory Construction

The statutory sections that have the greatest effect on bill drafting are found in title 2 of the
Colorado Revised Statutes. Title 2 sets forth certain rules of statutory construction and
provides standard definitions for terms commonly used in legislation. The most pertinent
statutes are discussed in more detail throughout this manual. Each drafter should have an
in-depth working knowledge of title 2, C.R.S.

1.2.6 Rules of the General Assembly

Rules of the General Assembly cover many procedural aspects of the bill drafting process,
including the route a bill follows from introduction to adoption by the General Assembly.
Drafters should become familiar with the legislative rules published by the Colorado
Legislative Council. The legislative rules are also available on the General Assembly's
website, at: http://leg.colorado.gov/house-senate-rules.

Joint Rule No. 21 of the Senate and the House of Representatives provides the standard
rules for drafting legislation that amends existing law. Drafters should also be familiar with
the deadline schedule for the request, delivery, and introduction of bills as found in Joint
Rule No. 23. No request for a bill subject to the deadline schedule will be accepted, and no

4 Semendinger v. Britain, 770 P.2d 1270 (Colo. 1989); see Rauschenberger v. Radetsky, 745 P.2d 640 (Colo.
1987).
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work will be done on such a bill, after the deadline for requests has passed, unless the Office
has received the necessary permission from the Committee on Delayed Bills of the house in
which the bill is to be introduced. Concurrent resolutions, joint resolutions, resolutions, and
memorials are exempt from the deadline schedule; however, the General Assembly's rules
may impose some limits on the introduction of resolutions and memorials.

Joint Rule No. 24 imposes a limitation on the number of bills that a legislator may
introduce. Appropriation bills, resolutions, and certain committee bills are excluded from
the bill limitations.

1.3 SOURCES FOR RESEARCH

The Office maintains a number of resources for research, including past statutes and session
laws, reference books, and access to electronic databases. Further, Office staff has access to
the Joint Legislative Library at the Capitol and, pursuant to section 2-3-506, C.R.S., Office
staff may use the Supreme Court Library for their work. General sources for research are
described in this section.

1.3.1 Colorado Revised Statutes

A bill may be patterned on an existing Colorado statute, even if the existing statute is not on
the same subject. For example, a bill creating a board to license a particular profession or
occupation should be based on the standard provisions of the licensing laws set forth in title
12, C.R.S.

The language in an existing law often has been construed administratively or judicially.
Using successfully "tried and tested" procedure or language is preferable to taking chances
on new language. However, existing laws are not always perfect in form, style, or substance
and may need to be adjusted to fit the needs of the bill being drafted. If permitted by the
sponsor, the drafter should check with the appropriate state agency regarding the
"workability" of the existing law before using it as a basis for new legislation.

If statutory research requires going back to a codification of the Colorado Revised Statutes
prior to 1973, the comparative table found in Volume 18, Colorado Revised Statutes (1973),
can be used to trace cites to their C.R.S. 1963 counterparts.

The following table shows a chronological list of publications of Colorado Statutes and the
correct citation for each publication:

Revised Statutes of Colorado (1868) R.S. p. 8.
General Laws of Colorado (1877) G.L.§ __.
General Statutes of Colorado (1883) G.S.§ __.
Revised Statutes of Colorado (1908) R.S. 08,8 .
Compiled Laws of Colorado (1921) C.L.§ __.
Colorado Statutes Annotated (1935) CSA,C. __,§___
Colorado Revised Statutes 1953 (1953) CRS 53,8 ___.
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Colorado Revised Statutes 1963 (1963) C.R.S. 1963,8§ .
Colorado Revised Statutes* (1973) CR.S., § .

*The 1973 publication was originally titled "Colorado Revised Statutes 1973", but is now
titled "Colorado Revised Statutes".

1.3.2 Session Laws of Colorado

After every session of a General Assembly, both regular and extraordinary, a "Session Laws
of Colorado (year)" is published containing all laws of both a permanent and temporary
nature enacted at that session, proposed constitutional amendments and laws referred by
that particular session to the people, and those constitutional amendments and initiated laws
adopted at the general election held prior to the printing of a particular volume of Session
Laws. Session Laws also contain most joint resolutions and certain other resolutions and
memorials. These can help in drafting similar resolutions and memorials for a current
session.

Session Laws are cited as follows: "Session Laws of Colorado 1987" or "Session Laws of
Colorado 1986, Second Extraordinary Session". Electronic versions of past Session Laws are
available on the Office's publications webpage:

http://leg.colorado.gov/agencies/ office-legislative-legal-services/publications. The
University of Colorado's law library maintains an electronic version of session laws for years
prior to 1998, which is available online:
http://lawcollections.colorado.edu/colorado-session-laws/ .

1.3.3 Red Book

The "Red Book" is a pamphlet with a red cover prepared by the Office of Legislative Legal
Services after every regular session. The Red Book contains a list of all C.R.S. sections that
have been repealed, amended, recreated, or added by laws enacted at the preceding regular
session and at any extraordinary session held since the publication of the last Red Book. The
Red Book also contains the tentative C.R.S. section number or numbers assigned to such
new laws. The Red Book indicates the number and section of the bill in which the C.R.S.
section was repealed, amended, recreated, or added, the effective date of the section, and the
chapter of the session laws where the bill may be found. For example, through the use of the
1994 Red Book, a person can determine which sections of C.R.S. were amended during the
1994 session, which sections were repealed, and which sections were added. The same
information can be found in tables included in the annual volumes of Session Laws.
Electronic versions of past Red Books are available on the Office's publications webpage:
http://leg.colorado.gov/agencies/ office-legislative-legal-services/publications.

1.3.4 Bills from Prior Sessions

A bill may be based on a similar bill prepared for a prior session. The Office maintains
various subject indices and other finding aids that will facilitate research into bills drafted for
prior sessions. In addition, a senior staff member may recall whether a similar measure was
previously drafted.
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If a bill 1s modeled on one prepared for a previous session, the drafter should check the
member's bill request file for the old request sheet for additional information. The drafter
should also check the journals of the particular session or the Office materials containing bill
histories to ascertain whether the bill, even if not passed, was amended either by committee
or on the floor. Before including any such amendments in the bill, the drafter should verify
that they come within the current sponsor's purpose.

The drafter should never use a bill prepared for an earlier session without making it current and
checking it thoroughly for citations, dates, and so forth. Usually some improvement in the style
and even the substance of the former draft can be made. Do not assume that a bill is
satisfactory in all respects simply because it was introduced at a prior session.

1.3.5 Bills of Current Session

A member may request a bill identical or similar to a bill already introduced in the current
session. The member may intentionally request such a bill for a number of reasons,
including introducing the same bill in the other chamber or to replace a bill that has been
postponed indefinitely or otherwise lost. A drafter who receives a request for a bill that is
identical or similar to a bill already introduced, the drafter should discuss with the sponsor
whether the sponsor wants to use the prior bill's language or make changes before to
introducing the new bill.

If a member makes a request for a bill that is similar to a different request for a bill that has
not been introduced, or has been introduced and is still pending, it may be a duplicate
request. In that case, the drafter should consult the duplicate bill request policy described in
section 1.1.3 of this chapter.

1.3.6 Laws and Bills of Other States

The drafter may ask the bill's sponsor if similar legislation has been adopted by other states
or check the codes of other states that may have enacted laws addressing the same issue. In
following a statute of another state, the drafter must change the form and terminology to
conform to Colorado style and rules.

1.3.7 Uniform and Model Acts

In a few instances, the kind of bill desired has been prepared by the Uniform law
commission, also known as the National Conference of Commissioners on Uniform State
Laws, or a sponsor may specifically request a "uniform" bill. The commission prepares
uniform acts on a variety of subjects that are intended, for the most part, to be followed
exactly. For information about drafting uniform laws, see Chapter 12 of this manual titled
"Guidelines for Drafting Uniform Acts".

Numerous organizations prepare model acts on a variety of subjects. "Model acts" differ
from "uniform acts" in that they can be used as guides for legislation in which uniformity is
not required. If a member requests a bill based on a model act, the drafter should prepare a
draft of the model in the proper form and Office style. A benefit of using model legislation is
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that the act has been reviewed by others who may have identified potential problems and
included solutions in the model legislation, but a drafter should identify Colorado-specific
issues in the act that may not be addressed by a nationwide organization, and raise any
potential issues with the sponsor.

1.4 PREPARING TO DRAFT

1.4.1 Analyzing the Kind of Bill Required

After doing the necessary background research, the drafter is ready to begin making
decisions about the bill itself. A bill can do one or more of the following things:

° Create new law;
° Amend existing law;
° Repeal existing law.

1.4.1.1 Creating New Law

If existing law cannot be amended or repealed to accomplish what is desired, the bill will
create new law. New sub-subparagraphs, subparagraphs, paragraphs, subsections, sections,
parts, and articles may be added so as to fit into C.R.S., however, new titles are rarely
created.

Exceptions to the rule that new material must fit into C.R.S. are allowed for appropriation
bills and other bills whose applicability is strictly limited in time. An example of a bill having
temporary applicability was H.B. 72-1133, which enacted special procedures for the 1972
general election. These procedures were necessitated by legislative reapportionment and
would not be in effect for subsequent elections. The act appears in the 1972 Session Laws
but was never published in C.R.S.; accordingly, it was not necessary to designate C.R.S.
section numbers in the bill.

1.4.1.2 Amending or Repealing Existing Law

If existing statutes deal with the subject covered by the request and a change in existing
language, the addition of new language, or the repeal of existing language will accomplish
the objective of the sponsor, the bill will likely amend or repeal that existing law. If the bill
amends existing law, the drafter should harmonize the language and form with that used in
the current law in order to avoid creating inconsistencies and conflicts with unamended
portions of related law.

If a bill repeals any statutory subdivision, is to be repealed, the drafter must remember to
amend out any references to the repealed subdivision that are contained in other C.R.S.
sections. Sections that refer to a subdivision to be repealed may be determined by searching
the statutes for references to the section that contains the repealed subdivision. However,
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this search will not necessarily identify sections that include references to the subject of the
repealed subdivision. The drafter will have to find those references through a word search of
the statutes. For example, if section 22-53-201, which creates the commission on school
finance, is being repealed, the drafter will need to search the statutes for references to
22-53-201 and to search the statutes for the phrase "commission on school finance".

1.4.2 Outlining the Provisions of the Bill

A carefully prepared outline based on a sound analysis of the provisions that will be required
in the bill 1s a good preliminary step before beginning actual drafting. Most often, a bill is
structured so that the C.R.S. sections that form the core of the bill appear in numerical order.
When a bill consists primarily of a new article, part, or sections added in a single place with
the remainder composed of miscellaneous conforming amendments to existing statutory
sections, the new material should be placed first, followed by the amendments.

1.4.2.1 Suggested Bill Outline Structure

The usual arrangement of the provisions of a bill is as follows:
(1) Title;
(2) Bill summary;
(3) Enacting clause;
(4) New material, if it constitutes the major portion of the bill;
(5) Specific amendments to existing law;
(6) Specific repeals;
(7) Appropriation,;
(8) Applicability;

(9) Effective date, though the effective date and applicability section may be
combined;

(10) Safety clause or effective date clause.
1.4.2.2 Suggested Article Outline Structure

When a new article is added creating a new agency or establishing a new program, the
following arrangement of provisions within the article is suggested:

(1) Short title;

CHAPTER 1
NTRODUCTION TO DRAFTING 1-13



COLORADO LEGISLATIVE DRAFTING MANUAL Rev. 09/08/2020

(2) Legislative declaration,;
(3) Definitions;
(4) Sections containing substance of the article, which cover:
(a) Main purpose;
(b) Administration;
(I) Administrative authority, i.e., powers and duties;
(IT) Administrative procedure;
(c) Enforcement;
(d) Penalties.

A drafter should ensure the logical arrangement of an article's provisions, but because the
provisions of bills vary so much in character, there are no definite rules for organizing an
article. The drafter should examine existing statutes for the arrangement of laws similar to
the bill being drafted. It may be helpful to break a new article into several parts to assist in
organizing a lengthy bill.

1.4.3 Preparing Bills from Drafts Originating Outside the Office of
Legislative Legal Services

Frequently the Office receives a bill request that is accompanied by a prepared draft. In such
cases, unless instructed otherwise, the drafter's function is to check the draft for accuracy and
consistency with other laws, make necessary changes and corrections where inconsistencies
occur, and check the draft as to form. A drafter should avoid changes having no purpose
other than to substitute one's own preference in expression because editorial changes in
language to suit a drafter's preference may result in unintended but serious substantive
changes. Revisions may be made whenever they demonstrably improve the clarity of the
draft. If given permission by the bill sponsor, a drafter may contact the person who prepared
the draft to ensure that any suggested changes are consistent with the intent of the draft.

When instructed to review a draft for form only, that fact should be indicated on the bill
request form. See section 5.1.6.8 of this manual for instruction on reviewing as to form.

A uniform law is a type of draft that is prepared outside of the Office, but uniform laws come

with unique drafting rules and guidelines. For information about drafting uniform laws, see
Chapter 12 of this manual titled "Guidelines for Drafting Uniform Acts".

1.4.4 Use of Drafting Notes.

Drafting notes are a tool that can be very useful to the drafter. <{4 drafting note is in bold,
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italicized, and underlined font inside braces and angle brackets, as shown here.}> This icon on
the WordPerfect toolbar will insert a drafting note into a document: T2

A drafting note is an effective method to communicate questions or comments to a bill
sponsor or other interested person, indicate places where the drafter inserted a change,
explain the reason for a particular drafting convention, or raise policy or practical questions.
After the questions are answered or resolved, the drafter or legislative editor can delete the
codes and remove the questions from the draft.

1.5 WORKFLOW OF BILL PREPARATION

Each drafter should become familiar with all of the steps involved in bill preparation by the
Office of Legislative Legal Services, from the date a request for bill drafting is received
through delivery to its House or Senate sponsor for introduction. These steps are
summarized below.

Bill Request: As described in section 1.1.2 above, a legislator or other person submits a bill
request. If submitted by persons other than sponsor, the bill is not considered "submitted by
the legislator" until the legislator has notified the Office either orally or in writing that he or
she will actually sponsor the bill request.

Docketing: Each bill request 1s assigned a LL.S Number. A description of the bill is then
logged on a "member card" kept for each member and entered into CLICS. Every step of the
bill's progress is tracked through CLICS so a bill draft can be tracked at all times. The bill
request is assigned to a team and sent to the team leader for assignment to a staff attorney or
legislative editor.

Drafting: The legislator's idea is drafted into legal language and form.

Legal Editing: A legislative editor checks the drafter's work for errors, oversights, and
deviations from standard form, checks the correctness of references to C.R.S., and proofs the
bill draft against existing law if amended.

Team Leader's Revision: The team leader or the team leader's assistant reviews the bill for
constitutional and other legal issues and checks the bill title and bill summary. A legislative
editor will make any necessary changes following revision and return the bill to the drafter.

Bill Sponsor Review: The drafter forwards the prepared draft to the bill sponsor and any
authorized contact people for their review and comment. Any requested changes are
resolved and any changes are incorporated in a redraft which is usually circulated again to
the bill sponsor and any authorized contact people. The sponsor approves the bill for
introduction.

Assembling and Delivering: Legislative editors are responsible for making copies of each
bill and assembling the original and copies with sponsor sheets and bill backs. Depending on
any applicable rules, deadlines, and processes, sponsor preferences, bills are delivered either
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directly to the Secretary of the Senate or the Chief Clerk of the House for introduction or to
the sponsor, who will submit the bill to the Secretary of the Senate or the Chief Clerk of the
House. The bill is numbered by the Secretary or Clerk and assigned to a standing committee
by the presiding officer.

1.6 TRACKING A BILL THROUGH THE LEGISLATIVE PROCESS

Upon introduction, a bill is advanced through the legislature to passage or defeat. House
Rule No. 29 describes the course of a bill that is introduced in the House, and Senate Rule
No. 25 sets forth the course of a Senate bill. Amendments to bills can be proposed by
members when the bill is being considered by a committee to which a bill is referred or by
members when the bill 1s being considered on second or third reading. For a discussion of
procedure and responsibilities in amending a bill, see Chapter 3 of this manual titled
"Amendments to Bills".

Amendments made in the House are indicated in subsequent versions of a bill by the use of
shading and amendments made in the Senate are indicated by double underlining.

Bills are identified at different stages of the legislative process by the following terms:

° Printed bill: The bill as introduced before any amendments whatever are added. The
printed bill will be labeled as the "introduced" version.

° Engrossed bill: The bill as passed on second reading in the house of origin, including
any amendments adopted by that house on second reading. If no amendments are
made to the printed bill, the printed bill is the engrossed bill.

° Reengrossed bill: The bill as passed on third reading in the house of origin, including
all amendments adopted by that house. The reengrossed bill is transmitted to the
second house.

° Revised bill: The bill as passed on second reading in the second house, including any
amendments made to the bill on second reading by the second house.

° Rerevised bill: The bill as passed on third reading, including any amendments made
by the second house on third reading. The rerevised bill is then transmitted back to
the house of origin for any further action that it may have to take on the bill, or for
enrollment and transmittal to the Governor for action.

° Enrolled act: The bill in final form as adopted by both houses for transmittal to the
Governor.

See the Glossary in Appendix I of this manual for a more detailed list of terms and
definitions.

Note: Resolutions and memorials are governed by House Rule No. 26 and Senate Rule No.
30. Resolutions and memorials can be discussed and acted on the same day they are
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introduced, laid over one day, or assigned to a committee. Resolutions and memorials are
debated only once on the floor of the respective houses. Concurrent resolutions, on the other
hand, require a second and third reading in both houses.
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CHAPTER 2: DRAFTING A BILL

2.1 TITLE

The title is a critical part of a bill, and drafting the title is sometimes the most difficult and
challenging part of bill drafting. While this section 2.1 contains important information and
considerations about drafting the bill title, drafters should also consult the memos contained
in Appendix F.1.

2.1.1 The Single-Subject Requirement

The state constitution requires that a bill, other than a general appropriation bill, contain one
subject, and that subject must be clearly expressed in the bill's title. This requirement is
found in section 21 of article V of the state constitution, which provides:

No bill, except general appropriation bills, shall be passed containing more than one subject,
which shall be clearly expressed in its title; but if any subject shall be embraced in any act
which shall not be expressed in the title, such act shall be void only as to so much thereof
as shall not be so expressed.

A bill can contain any number of sections and provisions so long as they relate to one
subject. The Colorado Supreme Court has held that if one general subject matter is
expressed in the title, the inclusion in the bill of subdivisions of the general subject matter
does not violate this constitutional requirement. Clare v. People, 9 Colo. 122, 125-126, 10 P.
799, 801-802 (1886). Furthermore, a bill may amend any number of different statutes so long
as all the amendments made to those statutes relate to one general subject. For example, in
order to comply with a judicial reform amendment to the state constitution, the General
Assembly enacted legislation to change the jurisdiction of certain courts and to repeal from
the statutes all references to justices of the peace and constables. The act accomplishing this
purpose amended over 400 different sections of existing statutes under a general title,
"Concerning courts". See Ch. 39, Session Laws of Colorado 1964, page 203.

However, a bill that includes a subject that is not contained in its title is void as to the subject
not expressed in the title. In Bd. of County Comm'rs of Teller Co. v. Trowbridge, 42 Colo. 449,

95 P. 554 (1908), the Colorado Supreme Court held that a statutory change in a district
attorney's salary in an act, the title of which related to "fees", was void because "salary" was
not clearly expressed in the title and was not germane to the subject expressed in the title.

The Colorado Supreme Court has repeatedly held that generality in the title to an act is not
objectionable, and that if matters contained in an act are germane to the subject of the title,
the requirements of section 21 of article V are satisfied. See the C.R.S. annotations to that
section.

However, in 1987 the Court struck down a bill that coupled expenditure and program cuts
with revenue and fee increases in order to fund that session's spending priorities, even
though the Court conceded that all sections in the bill related to a single subject that was
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stated in the bill's title. See In re House Bill No. 1353, 738 P.2d 371 (Colo. 1987). The bill's title
was "CONCERNING AN INCREASE IN THE AVAILABILITY OF MONEYS TO FUND EXPENDITURE
PRIORITIES FOR THE 1987 REGULAR SESSION OF THE GENERAL ASSEMBLY THROUGH
REALLOCATION OF FUNDS, PROGRAM CUTS, EXPENDITURE REDUCTIONS, USE OF REVENUE
FROM UNCLAIMED PROPERTY, AND INCREASES IN FEES." The Court, noting that the single
common feature stated in the title was "not sufficient", concluded "that these diverse and
incongruous subjects impermissibly impede achievement of the goal that each legislative
proposal be considered on its merits, and intrude on the governor's ability to exercise the
veto power." Id., at 373.

It appears that if a person wishes to challenge legislation based on a defect in the bill title,
the person must bring a judicial action after the legislation is enacted but before the
enactment, in the subsequent legislative session, of the annual bill that reenacts laws passed
in the previous session. Olin v. City of Ouray, 744 P.2d 761 (Colo. App. 1987), rev'd on other
grounds, 761 P.2d 784 (Colo. 1988).

In 1971, the Office of Legislative Legal Services, known at that time as the Legislative
Drafting Office, published a research memorandum titled "Bills to Contain One Subject"
that explores the single-subject requirement in some detail. Additionally, the Office prepared
another memorandum, last updated in 1997, that provides guidance regarding the single
subject and original purpose requirements. The relevant portion of the 1971 memorandum
and the 1997 memorandum are contained in Appendix F.1 of this manual.

2.1.2 Titles - General, Specific, Narrow

Bill titles may range from very broad to very narrow.

General:
A BILL FOR AN ACT CONCERNING SCHOOLS.
(The body of the bill could contain any matter concerning schools.)

Specific:

A BILL FOR AN ACT CONCERNING THE METHOD OF FINANCING PUBLIC SCHOOL
TRANSPORTATION.

(The body of the bill could contain any matter concerning financing transportation
for public school children, but could not contain matters, for example, concerning the
powers of school boards to finance the construction of school buildings.)

Narrow:

A BILL FOR AN ACT CONCERNING THE DELAY OF STATE BOARD OF EDUCATION
DEADLINES FOR IMPLEMENTING STANDARDS-BASED EDUCATION UNTIL A SPECIFIED
DATE.

(The body of the bill could only contain matters pertaining to the delay of the state
board's deadlines for standards-based education and could not contain matters
pertaining to other education issues.)

The common practice of the Office is to use tight titles on bills unless otherwise instructed by
the legislator requesting the bill. This practice leaves the final determination of the nature of
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the title with the sponsor.

When working with the bill sponsor, the drafter should discuss with the sponsor the pros and
cons of a narrow versus broad bill title. The sponsor may desire a "broad" title to allow
flexibility and latitude in the addition of amendments during the course of the bill's passage.
Alternatively, the sponsor may want a narrow or "tight" title so that the bill cannot be altered
by amendments containing matters not intended to be a part of the bill.

In any case, the drafter should be careful to avoid unnecessarily broad titles. While a title
usually should not be so tight as to prohibit amendments that are reasonably foreseeable and
that have a reasonable relationship to the single subject of the bill, the title should not be so
broad as to permit the addition of amendments that are only remotely related to the single
subject of the bill. The drafter should secure the express approval of the requesting legislator
before using a broad title and have good reasons for using such a title.

2.1.3 Guidelines for Drafting Bill Titles

In view of the strategic importance of the title and the necessity of complying with the
constitutional single-subject requirement, the title should be drafted very carefully. The
drafter should keep the following points in mind in drafting the title to any bill.

1. Ensure the title covers the components of the bill.

The drafter should either draft the title last or review the title to verify that it covers all
subjects in the body of the bill after writing the bill. The title should contain only the
subject of the bill, not a table of contents or an explanation as to what the bill contains, as
was done in 1966 in the "Metropolitan Stadium Act." See Ch. 36, Session Laws of Colorado
1966, page 124.

See also Metzger v. People, 98 Colo. 133, 136, 53 P.2d 1189, 1191 (1936) ("a broad and general
title is better than a title attempting to catalogue the constituent parts of an act.")

Bills drafted outside the Office sometimes contain long and rambling titles. The drafter

should not hesitate to replace such a title with one stating only the one general subject of
the bill.

2. Avoid using conjunctions.

If possible, conjunctions ("and" and "or") should be avoided in describing the subject of the
bill because conjunctions suggest a violation of the constitutional single-subject requirement.
For example, the title "A BILL FOR AN ACT CONCERNING INDIVIDUAL AND CORPORATE
INCOME TAXES" may violate the single-subject rule by embracing two subjects: (1) Individual
income taxes and (2) corporate income taxes. A better title might be: "A BILL FOR AN ACT
CONCERNING INCOME TAXES."

On the other hand, conjunctions are sometimes unavoidable and unobjectionable, such as
where a subject 1s commonly described by a phrase that includes a conjunction and no single
word exists to describe the subject. Examples: "Dependent and neglected children"; "sales
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and use taxes"; "alcohol and drug-related offenses"; "department of labor and employment".
3. Avoid narrative titles.

Narrative titles are those that list at length all matters addressed in a bill instead of stating a
single subject common to all matters in the bill. The following is an example of a narrative
title from a 1993 bill on workers’ compensation: "CONCERNING THE RESPONSIBILITY OF
INSURERS TO PAY THE TOTAL COST OF INDEPENDENT MEDICAL EXAMINATIONS IN
WORKERS' COMPENSATION PERMANENT DISABILITY CASES TO RESOLVE ISSUES RELATED TO
THE DETERMINATION OF MAXIMUM MEDICAL IMPROVEMENT OF THE CLAIMANT UPON
REQUEST OF THE CLAIMANT SUBJECT TO REIMBURSEMENT THROUGH AN OFFSET AGAINST
THE PERMANENT DISABILITY AWARD BASED ON ADJUSTED GROSS FAMILY INCOME OF UP TO
ONE HUNDRED TWENTY-FIVE PERCENT OF THE FEDERAL POVERTY LEVEL PURSUANT TO THE
INCOME CRITERIA FOR THE COLORADO MEDICALLY INDIGENT PROGRAM."

4. Do not use the phrase "and for other purposes” in the title.

The phrase "and for other purposes" or similar terminology should not be used in a title.
Although this phrase is used in federal legislation, it is not used in titles to Colorado
legislation under any circumstances. In the event it is added to the title of a bill, it does not
serve to include stray matters related or unrelated to the subject matter of a bill.

5. Narrow titles can be risky.

It is important to remember that the narrower a title becomes, the greater the danger that a
bill will contain a subject that is void because it is not covered in the title. In People ex rel.
Kellogg v. Fleming, 7 Colo. 230, 3 P. 70 (1883), the Colorado Supreme Court held that where
a title specifies that the bill is amending a designated section of a specific article, an
amendment that adds to the designated section new and different matters affecting many
other sections of the article not germane to the designated section is void.

6. Broad titles can also be problematic.

On the other hand, remember that the title of a bill should not be overly broad. If possible,
the title should be drafted to allow only those amendments that are foreseeable and are
germane to the single subject of a bill.

Where it is necessary to use a very broad title, the drafter should consider using "trailers" in
the title to provide notice about the bill's major provisions. For example, consider the
following title: "A BILL FOR AN ACT CONCERNING PROPERTY TAXES, AND, IN CONNECTION
THEREWITH, MODIFYING PROCEEDINGS REGARDING ABATEMENTS AND PROVIDING FOR
CERTIFICATION OF PROPERTY TAXES DUE AND UNPAID ON PERSONAL PROPERTY." In this
example, the subject -- "property taxes" -- is very broad, but the trailer, which is the
remainder of the title, provides helpful notice about the two major provisions of the bill.

7. Appropriations should be indicated in the title.

The title of any bill that contains an appropriation section that makes or reduces an
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appropriation should indicate that fact. This is extremely useful information and, while the
addition of this phrase is not required by the constitution, a law, or legislative rule, it is
standard drafting procedure. See section 7.3.1 of this manual for the correct language for the
trailers.

8. Do not use C.R.S. citations in the title.

As a rule, citations to the Colorado Revised Statutes should not be used in a title except for
purposes of restricting the subject matter of the bill. If cited, the abbreviation for Colorado
Revised Statutes, i.e., "C.R.S.", should not be used; instead, "Colorado Revised Statutes"
should be written in its entirety.

9. Do not use blind titles.

The drafter should not use "blind" titles, such as "A BILL FOR AN ACT CONCERNING THE
REPEAL OF ARTICLE 21 OF TITLE 23, COLORADO REVISED STATUTES", without stating the
subject of the statutory material cited. Lack of a subject in the title causes confusion in
assigning the bill to committee and in indexing the bill. Additionally, a blind title fails to give
notice of the contents of the bill. A title that states "A bill of an act concerning the creation of
the' Act" should also be avoided for the same reasons.

10. Avoid subjective judgments and rationale in the title.

The drafter should avoid subjective judgments in the title such as: "A BILL FOR AN ACT
CONCERNING IMPROVEMENTS IN MUNICIPAL ELECTION PROCEDURES." In this example, a
better title might be: "A BILL FOR AN ACT CONCERNING MUNICIPAL ELECTION
PROCEDURES." Similarly, the drafter should try to avoid stating the reason for a bill in the
title unless necessary to narrow the subject of the bill. Example: "A BILL FOR AN ACT
CONCERNING THE ADOPTION OF UNIFORM CHILD SUPPORT GUIDELINES TO COMPLY WITH
THE FEDERAL "OMNIBUS BUDGET AND RECONCILIATION ACT OF 1990."

11. Avoid commas and other punctuation in the expression of the single subject.

In order to follow the single subject and original purpose constitutional mandates, the Office
has adopted a general policy of composing bill titles that state the single subject at the
beginning of the bill title. To help identify clearly a bill's single subject, a comma -- or a
period, if a trailer or reference to an appropriation is not included -- is often placed at the end
of the subject. This rule is generally stated as "the single subject is what comes before the
comma". To avoid confusion and debate about what is the single subject of the bill title,
drafters should not set off parenthetical information with commas or use a serial comma in
the portion of the bill title that contains the single subject. Even though the comma might be
grammatically correct, in the context of drafting a bill title, using that comma could cause
problems.

When the bill contains additional information in a "trailer" that appears after the comma for
the single subject, the phrase "AND, IN CONNECTION THEREWITH," should be used.
While "trailers" must be "germane," or related to the single subject, the words of the "trailer"
are not considered part of the statement of the single subject of the bill title. Commas or
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semicolons may and should be used in the "trailer" portion of a bill title.
2.1.4 Titles on Recodification Bills

When an entire body of law 1s changed to reorganize and relocate provisions, the title may
include the word "recodification". For example: "CONCERNING THE RECODIFICATION OF
BANKING STATUTES." There is often debate as to whether a bill with this type of title can
contain substantive amendments as a part of the reorganization. The Office is not aware of
any rule or practice that would prohibit the inclusion of substantive changes, and there have
been prior bills that did involve substance. However, this debate would be eliminated by not
using the term "recodification" and drafting a broader title for the bill. The drafter should
discuss the implications of using "recodification" in a bill title with the member.

Sometimes bills contain a recodification of an entire body of law and are characterized by
the sponsor as only reorganizing or relocating existing law without making substantive
changes. Drafters have written bill titles such as "CONCERNING A NONSUBSTANTIVE
RECODIFICATION OF COLORADO'S BANKING LAWS" in hopes of limiting amendments to the
bill to nonsubstantive or technical changes. The drafter should discuss with sponsors that a
title that refers to recodification or nonsubstantive recodification may not prevent
substantive amendments from being added to the bill. What is substantive may be subject to
debate and ultimately depends upon the wishes of the committee or the body at the time an
amendment is offered to the bill.

2.1.5 Amendments to Titles

When a bill is amended after its introduction, it may be necessary or appropriate to amend
its title. A title may be amended to narrow, but not to broaden, the subject matter of the bill
as introduced. For additional considerations in amending bill titles, see Chapter 3 of this
manual titled "Amendments to Bills."

2.2 BILL TOPIC

Each bill, resolution, and memorial is assigned an unofficial bill topic. The bill topic is a very
brief phrase that identifies the measure according to its primary topic, purpose, or effect. It is
used to identify the measure in calendars, journals, bill status reports, the subject index, and
other legislative records. It will also be displayed on the voting machines in the House
chamber and may appear in the televised proceedings. Since the 1995 legislative session, the
Office of Legislative Legal Services has been responsible for drafting the bill topic. The bill
topic is drafted when the bill, resolution, or memorial itself 1s drafted. It does not appear on
the introduced measure, but it is written on the request sheet and entered into CLICS.

Before the 2015 regular session, bill topics were referred to as "short titles". To avoid
confusion between statutory or nonstatutory short titles and short title descriptions of bills, in
2014 the term used for the short description of the bill was changed to "bill topic".
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2.2.1 Guidelines for Drafting Bill Topics

1. The bill topic should provide as much identifying information as possible within a
maximum size of 50 characters, including spaces, punctuation, and numerals.

2. The bill topic should identify the bill's primary topic. An awareness of the way the bill
topic is used in other documents should aid the drafter in writing a bill topic that is
user-friendly and achieves the purpose of identifying the bill for the public. The bill topic is
pulled from the CLICS program for insertion in the daily House and Senate calendars.
When a bill is listed for a committee hearing, the entry will include the bill number, the
sponsors' name, and the bill topic. In addition, each word of the bill topic for a bill 1s
retrieved and alphabetized, one word at a time, to create the subject index. Members of the
public, as well as legislators, staff, and lobbyists, look at the one-word entries in the subject
index to identify bills. For example, someone looking for a bill affecting no-fault insurance
rates would expect to find the bill by looking at the entries for "Insurance", "No-fault", or
possibly "Motor" or "Vehicle". When drafting a bill topic, the drafter should think about
how someone likely to be affected by the bill or looking for a certain type of bill would look
for the bill in the index. Instead of focusing on the purpose of the bill, focus on who or what
is affected, e.g., insurance industry, small business, health department, or what the basic
subject matter is for the bill. Simplifying the long title into a shorter version may not
communicate the topic of the bill.

3. A bill topic should not be used to achieve a partisan purpose or effect. The purpose of a
bill topic is not to make the bill seem more attractive by including"spin". Rather, the purpose
is to describe the primary topic, purpose, or effect of the bill. Accordingly, a bill topic should
be written in objective and neutral language. For instance, a bill topic should not include
subjective, value-laden words like "improve," "enhance," or "better"; instead, use neutral
descriptions such as "more stringent," "decrease requirements," "more funding,"
"standardize," etc.

4. In particular, do not use the word "act" -- in the sense of a bill that has become law -- and
do not refer to the year of enactment. This information is redundant and not helpful to the
reader.

5. When possible, the bill topic should state a subject, like "Alcohol Beverages Produced In
CO". However, the bill topic may also use verbs like "Recodify Traffic Laws" or "Retaining
Abandoned Property".

6. The bill topic does not have to be 100% technically accurate and does not have to identify
100% of the contents of the bill. The drafter should try to use "plain English" words in the
bill topic in the place of legalistic, technical words that may be used in the title or the body of
the bill. However, the drafter must be careful to use reasonably accurate terms and avoid
misstating the bill's primary topic, purpose, or effect when substituting plain English words
for technical terms.

7. The bill topic is not amended or updated as the bill is amended. Therefore, the drafter

should try to avoid specific information that may change after the bill is introduced.
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8. The bill topic should be in lower case letters with the first letter of each word capitalized,
1.e., "Initial Capped". There should be no period at the end. The bill drafting macro
automatically puts quotation marks around the bill topic.

9. Articles such as "the," "a," etc., should always be omitted. If necessary to squeeze other
key words into the bill topic, the drafter may also omit connecting prepositions even if the
resulting bill topic does not make strict grammatical sense. For example: "CO Youth Small
Game Hunting Licenses"; "Workers' Comp Motor Vehicle Accidents".

10. Because each of the words of the bill topic is used individually to create the subject index
that is used by the public and legislators to identify bills, the use of abbreviations is
discouraged. If you do use abbreviations, use standard and consistent abbreviations. The
standard abbreviations can be found on the internet at
http://leg.colorado.gov/sites/default/files/bill-topic-abbreviations.pdf

11. Do NOT make up abbreviations. Use abbreviations for words only when their meaning
is widely recognized, ex: RTD, TANF. If a drafter wishes to use an abbreviation that does
not appear on the list of approved abbreviations, the drafter should consult with the Revisor
of Statutes and/or the House Chief Clerk.

12. Apply this TEST: Separate out the words from the proposed bill topic and ask, "Would
the average subject index user think of that individual word to try to find this bill?" If the
answer i1s "no," then the drafter should modify the bill topic.

13. Do NOT abbreviate every word in the bill topic. It is recommended that the drafter use
no more than two abbreviations in a bill topic.

14. The subject index is useful if it groups similar bills together under the same key words. If
there are multiple bills on the same subject, the drafters and the teams should attempt to
identify those similar bills using the same key words in the bill topics for those bills. For
example, all insurance bills should have "insurance" in the bill topic. All medicaid bills
should have "medicaid" in the bill topic.

2.3 BILL SUMMARY

Joint Rule No. 29 of the Senate and House of Representatives requires that every bill and
concurrent resolution include a brief summary written by the Office of Legislative Legal
Services. The drafter should write the bill summary after drafting the bill or concurrent
resolution and should attempt to state in the summary what the bill would accomplish. See
Appendix A for examples of bill summaries in the bill samples.

2.3.1 Guidelines for Drafting Bill Summaries
1. The bill summary should be brief yet easy to read and understand. It should provide a

succinct, clear, and accurate synopsis of the major points of the bill.
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2. The drafter should try to use "plain English" words in the bill summary in place of
legalistic, technical words that may be used in the body of the bill. For example, a bill
summary may describe changes in the amounts recoverable in civil actions for "wrongful
death," although the statute amended by the bill uses the term "actions notwithstanding
death" rather than the term "wrongful death." However, the drafter must be careful to use
reasonably accurate terms and avoid making debatable legal conclusions when substituting
plain English words for technical terms.

3. In order to enhance readability, bill summaries should be written in complete sentences
and may emphasize significant points through the use of bullets. The bill drafter is also
encouraged to refer to sections of the bill by section number when practicable and if doing so
would be helpful to the reader in determining what the different parts of the bill do. Section
numbers in the summary should appear in bold type. For example, "Section 1 of the bill
requires . . ."

4. A bill summary for a bill that amends current law should describe how the bill will change
current law, rather than how the law will read after the change is made. This is especially
important in describing changes made by repealing and reenacting current law. For
example, if current law requires the payment of a fee either in cash or by check, and the bill
proposes to eliminate payment by check, then the bill summary should state something like,
"The bill eliminates the option of paying the fee by check", rather than "The bill requires
payment of the fee in cash".

5. The substance of a repealed statute should be indicated in the summary if it is important
to the bill.

6. When it is helpful for understanding the changes in a bill, the bill summary should
provide some explanation of existing law and the legal context of the changes.

7. The bill summary should describe changes in order of importance or in some other logical
order, which may not mirror the order in which the changes appear in the body of the bill.
Additionally, related changes should be described together in the summary. For example,
the most important changes could be described first, and minor changes could be mentioned
last. Moreover, the bill summary could list changes made by the bill in the order in which
the affected events are likely to occur e.g., changes to procedures for obtaining driver's
licenses could be described before changes to penalties for traffic offenses.

8. Whenever practical, the bill summary should include specific numbers, dates, and
amounts contained in a bill, rather than using phrases such as "after a specified date," "by a
specified amount," etc. For example: "Section 2 of the bill increases the state sales and use
tax by one-fourth of one percent, effective November 1, 1995."

In some cases, however, it may be more useful for the reader to exclude specific figures,
amounts, or percentages. For example, if a bill contains a complex formula, the bill
summary should not attempt to explain it fully. Additionally, if the figures or amounts are
expected to be further negotiated and modified by amendment, the drafter might consider
excluding them from the bill summary.
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9. The drafter should avoid overusing the word "provides" in the bill summary. Instead, the
drafter should use more specific words, such as "increases," "establishes," "creates," etc. The
drafter should also avoid starting each sentence in the bill summary with the phrase "The
bill..." The bill summary should contain a variety of sentence structures and should avoid
sounding overly repetitive or mechanical.

10. The drafter should avoid statements of meaningless information, such as "The bill
amends definitions" or "The bill amends the definition of 'public employee". In these
examples, the drafter should actually describe the definitional changes and how they change
substantive law, if the changes are important to the bill; otherwise, it is not necessary to
mention them at all.

On the other hand, if a bill contains numerous minor changes or conforming amendments, it
may be useful to include a statement like "Sections 5 to 9 of the bill make conforming
amendments." Similarly, if a bill contains a legislative declaration and the drafter wants to
note that, it should be noted with a statement like "Section 1 of the bill makes legislative
findings and declarations."

11. The drafter should always check a bill summary submitted with a draft that is prepared
outside the Office to verify that the summary reflects what the bill actually does.

12. If a bill is recommended by an interim or statutory committee, the summary should
begin with the name of the committee. The name of the committee should be in bold type
and followed by a period that is also in bold type, and the first letter of each significant word
should be capitalized as follows:

Committee on Legal Services.

Executive Committee of the Legislative Council.
Interim Committee on School Finance.

Joint Budget Committee.

Transportation Legislation Review Committee.

2.3.2 Policy for Updating Bill Summaries After Bills are Reengrossed

Upon the approval of the Committee on Legal Services, the Office started updating bill
summaries during the 2010 legislative session. The General Assembly amended Joint Rules
21 and 29 of the Senate and House of Representatives in the 2010 session to implement the
updating of bill summaries. Joint Rules 21 and 29 provide, in pertinent part:

Joint Rules of the Senate and House of Representatives
21. Bills Which Amend Existing Law

(©) The Office of Legislative Legal Services under the supervision of the
Committee on Legal Services shall adopt and implement drafting
practices to improve the format of bills introduced in the General
Assembly in order that members of the General Assembly and the public
will have a better understanding of the content of bills and the
relationship of bills to existing law. Such practices may include the
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formatting and updating of bill summaries.

29. Bill Summaries

(a) Every bill and concurrent resolution which is introduced shall include a
brief summary thereof to be written by the Office of Legislative Legal
Services. Bill summaries shall be formatted and may be updated as
directed by the Committee on Legal Services in accordance with Joint
Rule 21.

[Emphasis added].

The Committee on Legal Services directed, and the Office's policy is, that the Office staff
must promptly update the bill summary after the bill has been reengrossed in the first
chamber so that it will be available 24 hours prior to the first committee hearing in the
second chamber. Because of the need to prepare and print the reengrossed bill as soon as
possible after its passage, the Committee on Legal Services determined that the updated bill
summary would not appear on the reengrossed bill but would be available online on the
General Assembly's website. A notice under the bill summary heading on the printed,
engrossed, reengrossed, revised, and rerevised versions of the bill states that the bill summary
applies to the bill as introduced and does not reflect any amendments that may be
subsequently adopted, and that if the bill passes third reading in the house of introduction, a
bill summary that applies to the reengrossed version of the bill will be available at
http://leg.colorado.gov/

Since the legislators and the public rely on the updated bill summary and the Committee on
Legal Services directed that it should be prepared in a timely fashion, it is very important
that the drafter completes an updated bill summary as soon as possible and, at a minimum,
in compliance with the direction from the Committee on Legal Services and the Office's
policy.

The drafter must comply with the following guidelines when updating bill summaries:

1. The updated bill summary must reflect changes contained in the reengrossed bill that are
made through amendment. Sometimes a bill is amended, but the original bill summary still
adequately describes the bill. In that case, the drafter still needs to create and finalize an
updated bill summary indicating that the summary still applies to the reengrossed bill.

2. When updating a bill summary, the drafter uses strike type and italics to indicate changes
from the original bill summary. This format was chosen to eliminate any confusion between
changes made to the bill summary and amendments made in strike type and small caps in
the body of the bill.

3. If the bill was not amended in the first house, the drafter still needs to create and finalize
an updated bill summary document to indicate the fact that no changes to the bill summary
were made.

4. If there were any errors made in the original bill summary, the drafter can correct the error
if it 1s still relevant to the reengrossed bill at the same time that the drafter is updating the bill
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summary for the second chamber.

5. An automatic CLICS e-mail will notify the drafter when the bill has passed on 3rd reading
in the house of introduction.

6. The drafter prepares the updated bill summary by following the "Updated Bill Summary
Procedure" in Appendix F.5.14. A legislative editor will edit the draft updated bill summary
before finalizing the updated bill summary and posting it on the General Assembly's website.

2.4 ENACTING CLAUSE

Section 18 of article V of the state constitution provides: "The style of the laws of this state
shall be: 'Be it enacted by the General Assembly of the State of Colorado'."

Section 2-4-213, C.R.S., provides:

2-4-213. Form of enacting clause. All acts of the general assembly of the state of
Colorado shall be designated, known, and acknowledged in each such act of said state as
follows: "Be it Enacted by the General Assembly of the State of Colorado".

The "enacting clause," as above stated, is placed immediately before the first section of a bill.
The wording cannot be varied since it is fixed by the constitution and statutory law. The
clause must be included before introduction of the bill; failure to include it could invalidate
the entire act. The prescribed form, placed in one line immediately preceding the first section
of the bill, is as follows:

"Be it enacted by the General Assembly of the State of Colorado."

The macro to create a bill draft automatically adds this clause to every bill.

2.5 BODY OF ABILL

2.5.1 Prohibition on Introduction by Title Only

Section 19 of article V of the state constitution provides in part that "No bill shall be
introduced by title only." This provision specifically prohibits a former practice in the
General Assembly that allowed bills to be introduced with a title, the enacting clause, and
the word and figure "SECTION 1." The body of the bill would then "filled in" at at later
time. Now, every bill must be introduced "in full," that is, with a complete text.

2.5.2 Sectioning and Paragraphing - Terminology

The Colorado Revised Statutes are divided into 44 titles, and then each title is divided into
articles. An article may be further divided into parts, but not all articles contain more than
one part. Parts are then divided into sections, and each section may contain subsections,
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paragraphs, subparagraphs, and sub-subparagraphs as follows:
[Title]X-[Article] X-[Section] XXX. Headnote. (1) Subsection

(a) Paragraph

(I) Subparagraph

(A) Sub-subparagraph

(B) Sub-subparagraph

(II) Subparagraph

(b) Paragraph

(2) Subsection

(3) Subsection

In a three-part section number such as "5-6-101," "5" is the title number, "6" is the article
number, and "101" is the section number within the article and title. The three numbers
combined together as "5-6-101" constitute a section of C.R.S. When there is more than one
part in an article, the first digit of a three-digit section number and the first two digits of a
four-digit section number designate the part. For example, in section "5-6-301," the section
1s found in part 3 of article 6 of title 5.

In drafting new material, short sections should be used. This will help in later amendments
and will reduce the length of amendments. When a long section containing several different
matters must be amended, the General Assembly sometimes becomes involved in
considering not only the particular matter at issue but other matters that the sponsor of the
bill might not have wished to address.

There is no definite rule as to the amount of material that should be put in one section, but,
generally, each distinct topic should be in a separate section subdivided as necessary. One
test for determining whether a section is too long is to attempt writing a headnote for the
section. If a short headnote cannot be written, the section is probably too long.

2.5.3 Section Headings - Headnotes

After each section number there is an explanatory heading or "headnote" that should briefly
describe the content of the section. Section 2-5-113 (4), C.R.S., provides in part that "The
classification and arrangement by title, article, and numbering system of sections of
Colorado Revised Statutes, as well as the section headings ... shall be construed to form no
part of the legislative text but to be only for the purpose of convenience, orderly
arrangement, and information; therefore, no implication or presumption of a legislative
construction is to be drawn therefrom." Thus, changes in section headings may be handled
by the Revisor of Statutes and are not amended by bills.
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While the headnote is mostly informational, the drafter should employ care and good
judgment in selecting the language of section headings. In I re U.M. v. District Court, 631
P.2d 165 (Colo. 1981), the Colorado Supreme Court held that, although no implication or
presumption of legislative construction is to be drawn from a heading added by the Revisor
of Statutes, a "legislatively selected" heading may be used by a reviewing court as an aid in
construing a statute section.

If the drafter of a bill wishes to change a section heading to reflect the content of the section
as amended by the bill, the drafter simply rewrites the section heading. The drafter does not
use strike type and small caps to show the changes to the section heading.

In a few instances, subsections within a section will also contain headnotes for clarity and
easy reference. For example, see section 10-16-139, C.R.S.

2.5.4 Amending Clauses

The body of every bill consists of sections numbered "SECTION 1.", "SECTION 2.",
"SECTION 3.", etc. Except for sections having only a temporary effect, each of these section
numbers is followed by an "amending clause" and, in a separate paragraph, by the existing
law as it is to be amended or by new parts, sections, etc., that are to be added to the C.R.S.
These amending clauses cite the existing law to be amended or added to, refer to "Colorado
Revised Statutes," and are instructions as to how the bill proposes to modify current law.

In some cases, the current version of the material being amended or added to has not yet
been published. For example, this may occur when amending material previously amended
or enacted during the same legislative session. In this situation, the amending clause will cite
the material being amended or added to, in the form described above, followed by a phrase
in the following form: "amend as amended [or enacted] by House Bill 12-1234 ...". See
Appendix B.15 and B.16 for examples of this type of amending clause.

2.5.4.1 General Rules for Drafting Amending Clauses

1. You can combine multiple types of provisions in the same C.R.S. section within a
single amending clause, i.e., an amending clause may amend subsection (1)(b) and
(1)(c)(II) in a single C.R.S. section in one amending clause.

2. Amending clauses always begin with "In Colorado Revised Statutes," unless the bill
amends another document.
3. You will use "instructions" for what is to happen with the provision being amended,

repealed, etc. These instructions are grouped and appear in a certain order, as
outlined in appendix B.1.1.

4. Instruction words, such as "amend," "repeal," "add," etc., appear in bold.

The type of provision you're working with, i.e., a part, article, section, subsection,

etc., will dictate where the bold instruction word goes — either before the listed

provision or after.

6. Each instruction phrase is separated by a semicolon, i.e., the amended portion stands
alone; the repealed portion stands alone; etc. Within each instruction phrase, the
provisions appear in numeric and alphabetic order. Example: repeal (1), (2)(d), (2)(e),
and (5).

e
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~

At the end of the clause, use "as follows:", unless it's a straight repeal.

8. References to introductory portions appear after the C.R.S. provision. Example: In
Colorado Revised Statutes, 23-2-103, amend (2) introductory portion and (6) as
follows:

9. In some instances, you can combine two or more sections, parts, or articles in one
amending clause so long as the provisions are on the same level, e.g., add two new
parts or two new articles in a single amending clause, but do not add a new part and
a new article in the same amending clause. See Appendix B.1.3 for guidelines for
combining instructions in a single amending clause.

10. A Use the amending clause macro, which will properly format the amending

clause based on these general rules. In some special situations, the drafter will need to
modify the amending clause to address the circumstances and should confer with a
team editor or the Publications Coordinator to ensure the amending clause accurately
reflects how the bill is affecting current law.

While this chapter contains general information about amending clauses and a few
examples, drafters should consult Appendix B for more comprehensive and specific
information and examples to assist in drafting the amending clause.

2.5.4.2 Amending Current Statutory Material

2.56.4.2.1 Simple Amendment to a Single C.R.S. Section

The simplest form of an amending clause occurs when amending a section that is contained
in the current volume of C.R.S. In this case, the amending clause should read as follows:

SECTION 1. In Colorado Revised Statutes, amend 32-7-128 as follows:

If the section to be amended is contained in a bill enacted at the same legislative session, the
amending clause should read as follows:

SECTION 2. In Colorado Revised Statutes, amend as enacted by House Bill
12-1101 32-7-128 as follows:

When only the introductory portion of a section or subsection (and none of its subdivisions)
is to be amended, the amending clause should read as follows:

SECTION 3. In Colorado Revised Statutes, 32-1-103, amend the introductory
portion as follows:

2.5.4.2.2 Multiple Amendments Within the Same C.R.S. Section

Amendments to two or more subdivisions of the same C.R.S. section may be combined in
one bill section as follows:

SECTION 1. In Colorado Revised Statutes, 8-73-107 amend (1)(c), (1)(d)(ID), (2),
and (4) as follows:
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Another type of combination may be used when one or more subdivisions of a section are
amended and new material is also added:

SECTION 1. In Colorado Revised Statutes, 8-73-107, amend (1)(c) and (1)(d)(II);
and add (1)(k) as follows:

Additional examples of amending clauses to amend current law can be found in Appendix
B.2.

2.5.4.2.3 Amending an Entire Provision

Whenever changing an entire provision, such as a section, subsection, or paragraph, any
action can be performed on that provision and combined with other actions, whether it is
amending, adding, or repealing.

Although an amending clause can combine many different instructions and perform a
variety of different actions in one provision, when everything in a provision is being
amended or the entire provision is being included in the bill for reader-friendly purposes, the
amending clause does not need to be broken up into separate instructions for each action
being performed. Instead, use the simple amending clause that amends the entire provision.
Here is an example of amending an entire section:

SECTION 10. In Colorado Revised Statutes, amend 18-1-201 as follows:

18-1-201. State jurisdiction. (1) A person is subject to prosecution in this state for
an offense whiehire THAT THE PERSON commits, by hts THE PERSON'S own conduct or that
of another for which ke THE PERSON is legally accountable, if:

(a) The conduct constitutes an offense and is committed either wholly or partly
within the state; or

(b) Fheee

(c) The conduct outside the state constitutes a conspiracy to commit an offense
within the state, and an act in furtherance of the conspiracy occurs in the state; or

(d) THE CONDUCT WITHIN THE STATE CONSTITUTES AN ATTEMPT, SOLICITATION, OR
CONSPIRACY TO COMMIT IN ANOTHER JURISDICTION AN OFFENSE PROHIBITED UNDER THE
LAWS OF THIS STATE AND SUCH OTHER JURISDICTION.

(2) Whether an offender is in or outside of the state is immaterial to the commission
of an offense based on an omission to perform a duty imposed by thetawofthisstate THIS
ARTICLE 1.

The effect of the amending clause is that the introductory portion to subsection (1), (1)(a),
and (2) are amended, (1)(b) is repealed, and (1)(d) is added. When the section is printed in
the statutes, (1)(b) will be shown as "deleted by amendment" rather than as repealed because
the amending clause states that the section is "amended". SEE, FOR EXAMPLE, SECTION
10-16-104 (4):

10-16-104. Mandatory coverage provisions - definitions - rules. (4) (Deleted by
amendment, L. 2009, (HB 09-1204), ch. 344, p. 1802, § 2, effective January 1, 2010.)
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2.5.4.3 Adding New Statutory Material

2.5.4.3.1 New Sections

New sections may be added at the end of a statutory title, article, or part or inserted at the
most logical point between existing statutory material - sometimes through the use of
decimals. The amending clause for adding a new section or sections should read as follows:

SECTION 1. In Colorado Revised Statutes, add 10-3-911 as follows: {When
adding a single C.R.S. section}

or

SECTION 2. In Colorado Revised Statutes, add 10-3-911, 10-3-912, and 10-3-913
as follows: {When adding multiple C.R.S. sections to the same part or article}

If adding new sections at the end of an article or part, the new sections would be numbered
10-3-911, 10-3-912, etc. Decimal points may be used to insert new sections between existing
sections. For example, to insert new sections between sections 10-3-904 and 10-3-905, use
section numbers such as 10-3-904.3, 10-3-904.5, 10-3-904.7, etc. New sections inserted
between existing sections should be numbered to allow for later insertion of additional
sections. For example, the first section inserted between sections 10-3-904 and 10-3-905
should not be 10-3-904.1 unless the new section is so closely connected to 10-3-904 in subject
matter that it is inconceivable anyone would later want to insert a different section between
10-3-904 and 10-3-904.1.

A new section may be placed before the first section in an existing article or part in three
instances only:

(D To add a new "short title" section, which must be numbered as section
#-#-100.1;

@) To add a new "legislative declaration" section, which must be numbered as
section #-#-100.2;

3) To add a new "definitions" section, which must be numbered as section
#-#-100.3.

2.5.4.3.2 New Subsections, Paragraphs, Subparagraphs, and
Sub-subparagraphs.

New subsections, paragraphs, subparagraphs, or sub-subparagraphs may be added either at
the end of the existing statutory material or at a logical point within the existing statutory
material. The amending clause in either case should read as follows:

SECTION 1. In Colorado Revised Statutes, 7-30-104, add (3) as follows:

or
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SECTION 2. In Colorado Revised Statutes, 7-30-109, add (1)(c) as follows:

Decimal points may be used for adding new subsections, paragraphs, subparagraphs, and
sub-subparagraphs. For example, if the most logical location to add a new subsection to
section 7-30-104 is between subsections (1) and (2), a new subsection (1.5) could be added.

2.5.4.3.3 New Titles, Articles, and Parts

When the new material is sufficiently long and is not directly related to specific provisions of
existing law, a new article or part should be added. New titles are rarely added, and the
drafter should consult with the Revisor before adding a new title.

New articles are either added at the end of an existing title or inserted between existing
articles. The amending clause to add a new article should read as follows:

SECTION 1. In Colorado Revised Statutes, add article 8 to title 2 as follows:

If a new article were to be added at the end of title 1, its sections would be numbered
1-46-101, 1-46-102, et seq. Some titles have article numbers reserved for expansion. See, for
example, title 12, C.R.S.

If the new article fits most logically between two existing, consecutively numbered articles,
it can be designated with a decimal point. For example, if drafting a new licensing law for
inhalation therapists, which should be placed in alphabetical order within the health care
professions and occupations portion of title 12, "Professions and Occupations", the article
should be placed between Article 230 regarding hearing aid providers and article 235
regarding massage therapists and could be numbered "article 230.5." The new article would
contain sections numbered 12-230.5-101, 12-230.5-102, et seq. The designation of an article
as ##.5, rather than as article ##.1, allows future articles to be added either before or after
the new article.

In extreme situations, a new article numbered "0.5" could be inserted before the first article
in an existing title. This practice is discouraged and should only be done where the new
material simply cannot be placed anywhere else in the statutes.

New parts are always added at the end of an article. For example, if new parts were added to
article 2 of'title 2, the sections in successive new parts would begin with 2-2-2001, 2-2-2101,
et seq. Because the original design of the computerized statute data base did not contemplate
the practice, new parts cannot be added by means of decimals.

Whenever adding a new part to an existing article, it will be necessary to change every
reference to "this article" or "this article __" in the existing article to "this part __" or to "parts
__to__ ofthis article __" unless the reference may correctly be applied to the new part as
well as the remainder of the article. If a large number of these types of amendments is
required, it is better to add a new article instead of a new part.

The amending clause for the addition of a new part should read as follows:
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SECTION 1. In Colorado Revised Statutes, add part 5 to article 4 of title 2 as
follows:

When an existing law is materially amended or rearranged to accomplish the purpose of a
bill, when all the law on a subject scattered throughout the statutes is brought under one
statute, or when a sponsor wishes to repeal all the old law on a particular subject and enact
an entirely new and usually simplified approach to the subject at hand, a new article or part
may be added and existing, conflicting law repealed. A good example of the use of this
method was House Bill 1094 in 1965, the "Colorado Municipal Election Code of 1965", in
which the existing laws on municipal elections were repealed and an entirely new code
consisting of 176 sections was adopted.

In using this method, both the sponsor and drafter should consider the fact that judicial and
administrative interpretation of an old law may be lost in the creation of an entirely new
statute on subject matter that has been on the books for many years. Also, all existing law
and references to the subject matter covered by the new law should be checked carefully so
that conflicting and duplicate laws and references to any laws repealed do not remain in the
statutes. If existing law is to be repealed in a bill creating new law, a repealing clause should
be included in the bill.

Additional examples of amending clauses adding new statutory material can be found in
Appendix B.5.

2.5.4.4 Repealing and Reenacting Existing Law

Joint Rule No. 21 of the Senate and House of Representatives specifies the format drafters
are to use when amending existing law.

21. BILLS WHICH AMEND EXISTING LAW

(a) Bills which would amend existing law shall show the specific changes to
be made to existing law in the following manner:

(D) All new material shall be capitalized.

2) All material which is to be omitted from existing law shall be shown in
its proper place in cancelled letter type; such material, however, shall not be
deemed a part of the bill.

3) The bill as printed shall show the following explanation at the bottom of
the first page: 1) "Capital letters indicate new material to be added to existing
statute;" 2) "Dashes through words indicate deletions from existing statute."

The foregoing shall not apply to those bills or sections of bills which repeal or
repeal and reenact existing law with amendments, if compliance is not feasible in
the discretion of the Office of Legislative Legal Services.

Joint Rule No. 21 favors showing the reader new material in small caps and omitted
material in strike type as a general rule. Accordingly, merging existing law and new law
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without distinguishing between new law and omitted law through the practice of "repealing
and reenacting” existing material is not favored. This alternative format in which the bill sets
forth only the text of the law as it would read after the bill became law without graphically
distinguishing the text of new or existing law leaves the reader uncertain as to the
relationship of new and existing law. However, Joint Rule No. 21 allows use of repeal and
reenactment when the interests of better understanding the bill are served by its use.

The form of the amending clause for repealing and reenacting existing law should read as
follows:

SECTION 1. In Colorado Revised Statutes, repeal and reenact, with
amendments, 1-1-101 as follows:

See Appendix B.6 for additional example of repeal and reenact amending clauses.
2.5.4.5 Repealing Existing Law

The general rule that the reader should see new material in small caps and omitted material
in strike type requires a preference for showing the repeal of complete subdivisions of law
such as articles, parts, sections, and subdivisions of sections in strike type as follows:

SECTION 1. In Colorado Revised Statutes, repeal 25-3.5-607 as follows:

25-3.5-607. Repeal of part. Untesscontmued-by-thegeneralassembly;thispart

or

SECTION 2. In Colorado Revised Statutes, 25-3.5-403, repeal (2) as follows:

) Thegeneratassembty

However, a "straight repealer" may be employed when the length of the repealed provision
outweighs the benefits of seeing the provision in strike type. The form of a straight repeal is
as follows:

SECTION 1. In Colorado Revised Statutes, repeal article 11 of title 26.

With a straight repeal, the text of the statutory provision does not appear in the bill in strike
type.

When deleting entire subdivisions within an amendment to a larger body of material, it is
generally preferable for historical purposes to retain the numbers or letters designating the
deleted subdivisions instead of renumbering or relettering. Example:
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Preferred:

SECTION 1. In Colorado Revised Statutes, 44-30-518, amend (1) and (4); and
repeal (2) and (3) as follows:

44-30-518. Renewal of licenses. (1) Subject to the power of the eommisston
DIRECTOR to deny, revoke, or suspend licenses, any license in force shall be renewed by
the eommtsstort DIRECTOR for the next succeeding license period upon proper application
for renewal and payment of license fees and taxes as required by law and the rules of the
commisston DIRECTOR. The license period for a renewed license shall be the same
period as the initial license period pursuant to section 44-30-501. In addition, the
commtsstont DIRECTOR shall reopen licensing hearings at any time at the request of
the director, the Colorado bureau of investigation, or any law enforcement
authority. The eemmisstonr DIRECTOR shall act upon any application prior to the
date of expiration of the current license.

A

Heense:

(4) Renewal of a license may be denied by the eommtsston DIRECTOR for
any violation of article 20 of title 18 or this article 30, or the rules promulgated
pursuant thereto, for any reason that would or could have prevented its original
issuance, or for any good cause shown.

Alternative:
SECTION 1. In Colorado Revised Statutes, amend 44-30-518 as follows:

44-30-518. Renewal of licenses. (1) Subject to the power of the eommtsston
DIRECTOR to deny, revoke, or suspend licenses, any license in force shall be renewed by the
commisston DIRECTOR for the next succeeding license period upon proper application for
renewal and payment of license fees and taxes as required by law and the rules of the
commisston DIRECTOR. The license period for a renewed license shall be the same period
as the initial license period pursuant to section 44-30-501. In addition, the ecommtsstont
DIRECTOR shall reopen licensing hearings at any time at the request of the director, the
Colorado bureau of investigation, or any law enforcement authority. The commitsston
DIRECTOR shall act upon any application prior to the date of expiration of the current license.

& (2) Renewl of a license may be denied by the

commisston DIRECTOR for any
violation of article 20 of'title 18 or this article 30, or the rules promulgated pursuant thereto,
for any reason that would or could have prevented its original issuance, or for any good
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cause shown.

The preceding alternative method should ordinarily be used only when recodifying a larger
body of law such as an entire article or part.

Once a statute is repealed, the C.R.S. number is never reused unless the statute is "recreated
and reenacted" as described below. This rule applies to articles, parts, and sections. It is
unlikely that an entire title would ever be repealed. However, if a title were repealed, the title
number could not be reused unless the title is recreated and reenacted, as was the case with
House Bill 19-1172, which repealed title 12 in its entirety and reenacted the title with
amended and relocated provisions.

In repealing existing law, the drafter must take great care to repeal all the existing law on the
subject and to eliminate from the law all references to the subject repealed. For instance, in
the example above, which abolishes a commission, if in existing law there were references to
the commission under an entirely different title of the statutes (for example, in article 75 of
title 24 on state funds) or if there were references to the commission in other parts of title 26
or in the "Administrative Organization Act of 1968," these provisions also would need to be
repealed or amended since the purpose of the bill was to abolish the commission. For further
information, please see section 2.5.5 on "Conforming Amendments," below.

As noted in section 2.3., above, in the discussion of bill summaries, the substance of a repeal
statute should be indicated in the bill summary if it is important to the bill.

Additional examples of amending clauses to repeal existing law can be found in Appendix
B.4.

2.5.4.5.1 General Repeals and Repeals by Implication

A general repealing clause, such as "All acts or parts of acts in conflict with this section are
hereby repealed," should never be used. A general repealing clause does not give a bill any
effect it would not otherwise have, and the Colorado Supreme Court held in People ex rel.
Wade v. Downen, 106 Colo. 557, 561, 108 P.2d 224, 226 (1940):

It would seem scarcely necessary to repeat the rule we have so often announced that repeals
by implication are not favored, and that it is only where there is a manifest inconsistency or
conflict between a later and earlier act, that a repeal by implication will be held to have
occurred.

The drafter should consider whether the bill requires or makes desirable the repeal of
existing law, and, if repeals are necessary, the existing law should be repealed as provided in
this manual.

2.5.4.5.2 Future Repeals

The General Assembly frequently passes bills that provide for the repeal of an act, a
provision contained in an act, or of other provisions in the statutes at a date later than the
effective date of the act providing for the repeal. In cases of "future repeals," the repeal
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provision should be set forth in the statutes. In the case of the future repeal of an article or
part, the repeal is set forth in a separate section, and in the case of the future repeal of a
section or a subdivision of a section, the future repeal is, if possible, set forth as a separate
portion of the section or subdivision. Thus, the future repeal of an existing section of law
would be accomplished as follows:

SECTION 1. In Colorado Revised Statutes, amend 33-3-603 as follows:
33-3-603. Permit - fee - repeal. (1) A permit shall be issued for five dollars ....

(2) THIS SECTION IS REPEALED, EFFECTIVE JULY 1, 2025.

Future repeals are used for several purposes, e.g., to require the department of regulatory
agencies to review, pursuant to section 24-34-104, C.R.S., a regulatory entity prior to its
repeal (a "sunset" review - see section 6.3 of this manual titled "Sunrise and Sunset Laws");
to force the legislature itself to consider whether a statute ought to continue; or to repeal a
statute that will become obsolete. Unless there is good reason not to do so, the drafter should
include a future repeal for provisions of law that will become obsolete at a known point in
the future, typically one year after the law becomes obsolete. Examples include one-time
revenue transfers between funds, other specified actions that must be taken by a particular
actor by a specific deadline, temporary task forces, and interim legislative committees
created in statute for a specified period. A drafter may choose not to include a future repeal
if the sponsor does not want one or if there is a particular need for the permanent statutes to
reflect law that no longer has any effect.

Additional examples of future repeals can be found in Appendix B.4.2.

2.5.4.5.3 Repealing Administrative Rules

Slight variations on the foregoing examples of repealing clauses are required for bills that
repeal rules promulgated by the executive branch of government. Since executive agency
rules are published in the Code of Colorado Regulations rather than as part of Colorado
Revised Statutes, it is important to give as much information as necessary to identify clearly
the rules to be repealed. The information should include the identity of the rule-making
entity, the subject matter of the rules being repealed, and a correct citation to the Code of
Colorado Regulations. Since there is no standardized numbering system used by executive
agencies, it is important to identify the rule in exactly the same manner as designated by the
agency, for example, "Regulation 11.d." or "Section IV (A)(7)". See Appendix H of this
manual for examples of repealing and amending administrative rules.

The drafter should be familiar with section 24-4-103 (8)(d), C.R.S., which governs the
General Assembly's authority to review administrative rules.

2.5.4.6 Recodification Showing Relocation of Provisions

Some bills simultaneously amend and reorganize entire titles, articles, or parts of Colorado
Revised Statutes. Frequently, the major purpose of a recodification is to create a clearer and
more logical statutory structure with less redundancy. Most of the changes tend to be of a
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minor, technical nature, such as renumbering provisions, correcting cross-references,
deleting obsolete or repetitive language, and substituting gender-neutral language. A few
very significant substantive changes may also be included.

When a recodificiaton bill is prepared in the form of a "repeal and reenactment," the
resulting law is shown in all capital letters as new law, and it is difficult for the reader to find
the significant, substantive changes. In this circumstance, the drafter may use an alternative
format that shows amendments in the form of strike type and small caps and that identifies
the source of relocated provisions. Examples of this alternative format may be found in the
1993 Session Laws at chapter 167 (regulation of fraternal benefit societies), chapter 183
(initiative and referendum process) and chapter 234 (regulation of racing); in the 1994
Session Laws at chapter 337 (recodification of title 42, concerning vehicles and traffic); and
in the 2019 Session Laws at chapter 136 (recodification of title 12, concerning professions
and occupations). This alternative format is recommended whenever it is practical and
useful to show the changes made by a bill recodifying a title, article, or part of Colorado
Revised Statutes.

When this alternative format is used, it is preferred that each relocated section is relocated in
its entirety; however, there may be instances that warrant dividing a section by relocating
portions of a section as demonstrated by chapter 183 from the 1993 Session Laws. If the
drafter needs to divide a section into two or more sections, it is recommended that those
portions requiring a different section number be shown in strike type in the original section
(including any subsections, paragraphs, etc.) and shown in capital letters in the new section.
This is the preferred procedure for relocating provisions and allows for more concise and
accurate publishing of the Colorado Revised Statutes and any comparative tables.

For examples of amending clauses that should be used in relocating provisions, see
Appendix B.8 of this manual.

2.5.4.7 Recreating and Reenacting Former Law

Previously repealed provisions may be "recreated and reenacted", as follows:

SECTION 1. In Colorado Revised Statutes, recreate and reenact, with
amendments, part 2 of article 5 of title 39 as follows:

The new material should be capitalized.
New law should not be enacted by recreating and reenacting previously repealed material
unless the subject matter of the new material is similar to the subject matter of the former

material.

Additional recreate and reenact amending clauses can be found in Appendix B.7.
2.5.5 Conforming Amendments

In amending existing law, the drafter must take great care to amend all C.R.S. sections that
are affected by the amendment to existing law. For example, when repealing a statutory
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section, it is necessary to amend all sections that refer to the section to be repealed.
Similarly, when changing terminology, it is necessary to amend all sections that use the
terminology to be amended.

When a section, part, or article is repealed, repealed and reenacted, or substantially
amended, the drafter should always perform a computer search of the statutes to locate all
other statutes that refer to the repealed or amended material so that appropriate conforming
amendments can be made. In addition, the drafter should perform other appropriate
computer searches of the statutes to locate sections requiring conforming amendments, such
as where a term is changed and the statutes must be amended wherever the old term is used.

When, in the judgment of the Director or the Revisor, conforming amendments would be so
numerous as to unduly burden or disrupt the legislative process, a section that allows the
Revisor to prepare conforming amendments may be added to the bill. See, for example, HB
12-1055, which contained the following language directing the Revisor to make necessary
conforming amendments:

(__) Change of name - direction to revisor - repeal. (a) WITHIN THREE
YEARS AFTER THE EFFECTIVE DATE OF THIS SUBSECTION (16), THE REVISOR OF
STATUTES SHALL CHANGE ALL REFERENCES TO THE DIVISION OF REGISTRATIONS
AND THE DIRECTOR OF THE DIVISION OF REGISTRATIONS IN THIS PART 1 AND
EVERYWHERE ELSE A REFERENCE IS CONTAINED IN THE COLORADO REVISED
STATUTES TO THE DIVISION OF PROFESSIONS AND OCCUPATIONS AND THE
DIRECTOR OF THE DIVISION OF PROFESSIONS AND OCCUPATIONS.

It is not always necessary or appropriate to make conforming amendments to statutes that
no longer have any operative effect. For example, in a bill that changes the name of the
"highway legislation review committee" to the "transportation legislation review
committee", it may not be necessary to amend a provision that requires the "highway
legislation review committee" to report to the General Assembly by January 1, 1992, or to
amend a provision that makes a statutory appropriation of money to the "highway
legislation review committee" for the fiscal year beginning July 1, 1992.

2.5.6 Short Title or a Name of a Law in the C.R.S.

Sometimes the legislative bill sponsor wants to include a name for the particular law, such as
the "Organic Certification Act" or "Katie's Law." This is called a "short title." The standard
format for a short title is:

x-xx-xxxX. The short title of this [C.R.S. subdivision] is the " Act".

2.6 SPECIAL CLAUSES

There are a number of special clauses that a drafter may include in bills depending upon the
nature of the particular bill. The drafter should always place these various clauses in
separate sections at the end of a bill. The following is an explanation of the special clauses
drafters use most frequently, and the reasons for including or omitting them from particular
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bills.

The following statutory examples of special clauses are based on sections of the Colorado
Revised Statutes but have been modified to reflect updated drafting practices. Therefore,
there are some discrepancies between the following examples and existing statute.

2.6.1 Saving Clause - Grandfather Clause

Usually the provisions of a bill enacted into law become effective on the effective date of the
new act. When a new act would affect existing rights, obligations, and procedures, a saving
clause may be included to limit the application of the bill when enacted into law. The saving
clause differs from the applicability clause, discussed below, in that the saving clause "saves"
existing law while the applicability clause provides that new law will apply to certain events
and transactions after a specified date.

Usually a drafter need not include a saving clause in a bill since a general saving clause,
concerning penalties and liabilities, is included in section 2-4-303, C.R.S.:

2-4-303. Penalties and liabilities not released by repeal. The repeal, revision,
amendment, or consolidation of any statute or part of a statute or section or part of a section
of any statute shall not have the effect to release, extinguish, alter, modify, or change in
whole or in part any penalty, forfeiture, or liability, either civil or criminal, which shall have
been incurred under such statute, unless the repealing, revising, amending, or consolidating
act so expressly provides, and such statute or part of a statute or section or part of a section
of a statute so repealed, amended, or revised shall be treated and held as still remaining in
force for the purpose of sustaining any and all proper actions, suits, proceedings, and
prosecutions, criminal as well as civil, for the enforcement of such penalty, forfeiture, or
liability, as well as for the purpose of sustaining any judgment, decree, or order which can
or may be rendered, entered, or made in such actions, suits, proceedings, or prosecutions
imposing, inflicting, or declaring such penalty, forfeiture, or liability.

If the general statutory saving clause quoted above is not adequate for purposes of a
particular bill, the drafter should insert a specific clause. However, the drafter must use
extreme care in the drafting of a specific saving clause to be certain of its actual effect and
operation.

2.6.1.1 Examples of Specific Saving Clauses

The following are different examples of specific saving clauses:

4-7-703. Saving clause. A document of title issued or a bailment that arises before
September 1, 2006, and the rights, obligations, and interests flowing from that document or
bailment are governed by any statute or other rule amended or repealed by this article 7 as
ifamendment or repeal had not occurred and may be terminated, completed, consummated,
or enforced under that statute or other rule.

13-22-230. Saving clause. This part 2 does not affect an action or proceeding
commenced or a right accrued before this part 2 takes effect. Except as otherwise provided
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in section 13-22-203, an arbitration agreement made before August 4, 2004, is governed by
the "Uniform Arbitration Act of 1975".

24-75-915. Saving clause. The repeal and reenactment of this part 9, effective July
1, 1986, does not affect the validity of any notes or any agreements in connection with such
notes issued by the state treasurer pursuant to the authority contained in this part 9 prior to
July 1, 1986.

2 Grandfather Clause

The "grandfather clause" is a special type of saving clause whereby persons lawfully engaged
in a particular profession, occupation, or activity do not have to comply with certain

provisions of a new licensing law. Former section 12-2-114 (1), C.R.S., concerning the

licensing of accountants, is an example:

The example below in former section 12-8-109, C.R.S., was from a bill that repealed the

12-2-114. Existing certificates confirmed. (1) No person who, on or before
August 1, 1959, holds a certified public accountant certificate previously issued under the
laws of this state is required to secure an additional certificate under this article 2 but is
otherwise subject to all the provisions of this article 2. Such certificate previously issued is,
for all purposes, considered a certificate issued under this article 2.

state board of barbers and cosmetologists and placed the licensing function with the director

of the division of registrations in the department of regulatory agencies. Former section
12-8-109 (1), C.R.S., addressed the validity of the rules adopted by the predecessor board,

and section 12-8-109 (2), C.R.S., addressed the validity of a license issued by the predecessor

board:

In reenactments of the income tax law and the general property tax law adopted in 1964,

12-8-109. Rules and orders adopted by the state board of barbers and
cosmetologists under previous law - persons licensed or registered under previous law.
(1) All rules, rates, orders, and awards of the state board of barbers and cosmetologists
lawfully adopted prior to July 1, 2000, continue to be effective until revised, amended,
repealed, or nullified pursuant to law.

(2) All licenses issued by the state board of barbers and cosmetologists to practice
barbering or cosmetology prior to July 1, 2000, remain valid and are subject to renewal by
the director pursuant to section 12-8-115.

two very inclusive saving clauses were included. The first quoted below is from the income
tax law, and the second quoted below is from the general property tax law:

39-22-624. Prior rights and liabilities not affected. Nothing in this article 22
affects any right, duty, or liability arising under statutes in effect immediately prior to
January 1, 1965, which are continued and concluded under such prior statutes. Nothing in
this article 22 revives or reinstates any right or liability previously barred by statute.

39-1-117. Prior actions not affected. Nothing in articles 1 to 13 of this title 39
applies to or in any manner affects any valuation, assessment, allocation, levy, tax
certificate, tax warrant, tax sale, tax deed, right, claim, demand, lien, indictment,
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information, warrant, prosecution, defense, trial, cause of action, motion, appeal, judgment,
sentence, or other authorized act, done or to be done, or proceeding arising under or
pursuant to the laws in effect immediately prior to August 1, 1964, which are governed by
and conducted pursuant to the provisions of law in effect immediately prior to August 1,
1964.

A saving clause can also "save" existing law from implied repeal. If a bill is to be
supplementary to an existing law, and is not intended impliedly to repeal any existing law,
the drafter may wish to insert a clause such as that in the "Colorado Water Quality Control
Act":

25-8-612. Remedies cumulative. (1) It is the purpose of this article 8 to provide
additional and cumulative remedies to prevent, control, and abate water pollution and
protect water quality.

(2) No action pursuant to section 25-8-609 bars enforcement of any provision of
this article 8 or of any rule or order issued pursuant to this article 8 by any authorized
means.

(3) Nothing in this article 8 abridges or alters rights of action or remedies existing
on or after July 1, 1981, nor does any provision of this article 8 or anything done by virtue
of this article 8 estop individuals, cities, towns, counties, cities and counties, or duly
constituted political subdivisions of the state from the exercise of their respective rights to
suppress nuisances.

2.6.1.3 General Saving Clauses

Instead of any of the more specific saving clauses above, the following general saving clauses
may suffice:

The remedies provided for in sections __and __ are cumulative, and no action taken
by the state constitutes an election by the state to pursue any remedy to the exclusion of any
other remedy for which provision is made in this article 10.

This article 4 is intended to be in addition and supplementary to other laws of this
state, and does not repeal any of sections __and

A drafter should include such saving clauses in a C.R.S. section since they are part of the
permanent law and should be located conveniently with the permanent law.

2.6.2 Severability Clause - Nonseverability Clause

If a court holds any part of an act unconstitutional, a severability clause insures that the
remainder of the act will not be affected. A severability clause is a type of saving clause in
that it "saves" parts of an act if a court declares any other parts of the act unconstitutional.

There is a general severability clause in article 4 of title 2, that applies to all statutes:

2-4-204. Severability of statutory provisions. If any provision of a statute is
found by a court of competent jurisdiction to be unconstitutional, the remaining provisions
of the statute are valid, unless it appears to the court that the valid provisions of the statute
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are so essentially and inseparably connected with, and so dependent upon, the void provision
that it cannot be presumed the legislature would have enacted the valid provisions without
the void one; or unless the court determines that the valid provisions, standing alone, are
incomplete and are incapable of being executed in accordance with the legislative intent.

It would seem that the above general severability clause would be adequate since it applies
to all statutes. Nonetheless, the Colorado Supreme Court has given some weight to the
inclusion of a severability clause in specific statutes. See In re Questions of the Governor, 55
Colo. 17, 123 P. 660 (1912); Mountain States Telephone and Telegraph Co. v. Animas Mosquito
Control District, 152 Colo. 73, 380 P.2d 560 (1963). Thus, a drafter may sometimes include a
severability clause in a bill, especially in long or controversial bills or when a member
specifically requests its inclusion in a bill. However, a drafter should not use a severability
clause should not be used indiscriminately since it serves no particular purpose in most bills.

If the drafter determines that a severability clause is necessary, the drafter should use the
example below, adapted from the severability clause in uniform laws:

X-X-XXX. Severability. If any provision of [this act] or the application thereof
to any person or circumstance is held invalid, such invalidity does not affect other
provisions or applications of [the act] that can be given effect without the invalid provision
or application, and to this end the provisions of [this act] are declared to be severable.

In some cases the General Assembly may request a "nonseverability" clause. This clause
declares that the General Assembly would not have enacted the bill without a// the
provisions in it; therefore, if any provision is held to be invalid, the entire act is invalid. The
following is an example of a "nonseverability" clause:

29-8-139. Nonseverability. If any provision of this article 8 is held invalid, such
invalidity invalidates this article 8 in its entirety, and to this end the provisions of this article
8 are declared to be nonseverable.

2.6.3 Effective Date Clause

Since 1951, the following provision of article V of the state constitution has specifically
addressed effective dates of acts, though other provisions of the constitution may also have a
bearing on effective dates.

Section 19. When laws take effect - introduction of bills. An act of the general
assembly shall take effect on the date stated in the act, or, if no date is stated in the act, then
on its passage....

2.6.3.1 Bills That Include a Safety Clause

Many bills do not specify a date when they become effective. Every bill that has a safety
clause but does not a specified effective date takes effect "on its passage". The date of
"passage" is determined by section 11 of article IV of the state constitution, which requires
that every bill passed by the General Assembly be presented to the Governor for approval or
veto. Under this section, a bill becomes law when signed by the Governor, when the
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Governor fails to act on the bill within the time allowed, or when the General Assembly
overrides the Governor's veto.

In most cases, the date of "passage" is the date of the Governor's signature. If the Governor
vetoes a bill and the General Assembly overrides the veto, the date of passage is the date on
which the second house passes the veto override motion. If the Governor does not sign or
veto the bill, the date of passage is the day following the date on which the period for
Governor action expires. The Governor may sign or veto a bill on any day during the
ten-day period after it is presented to him or her; except that, if the General Assembly
adjourns during the ten-day period before the Governor acts on the bill, then the Governor
may sign or veto the bill on any day during the thirty-day period following adjournment.

As a general rule, if a bill has an effective date clause but the Governor signs the bill after the
specified effective date, the bill takes effect as of the date that the Governor signed the bill. In
People v. Glenn, Jr., 200 Colo. 416, 420, 615 P.2d 700, 703 (1980), the Colorado Supreme

Court held as follows:

When a bill repealing a criminal statute is signed into law after the bill's stated effective
date, the directive contained in Art. IV, Sec. 11, to the effect that the bill does not "become
a law" until it is signed by the Governor, takes precedence over the directive contained in
Art. V, Sec. 19, to the effect that a legislative act "shall take effect on the date stated in the
act".

2.6.3.2 Bills That Do Not Include a Safety Clause

Under section 1 of article V of the state constitution, if a bill does not include a safety clause,
it is subject to the citizens' referendum power. In this case, the earliest the bill can take effect
1s ninety days after adjournment of the legislative session in which the General Assembly
passed the bill. See In re Interrogatories, 66 Colo. 319, 181 P. 197 (1919). For a more detailed
explanation of the safety clause and the referendum power, see section 2.6.5 of this manual.

Thus, if a bill does not include a safety clause, it must include a clause that specifies an
effective date that is no sooner than ninety days after the session adjourns; the bill sponsor
may choose to specify an effective date that is later than the ninetieth day. The standard
ninety-day effective date clause reads as follows:

SECTION . Act subject to petition - effective date. This act takes effect at
12:01 a.m. on the day following the expiration of the ninety-day period after final
adjournment of the general assembly (August 2, 2019, if adjournment sine die is on May 3,
2019); except that, if a referendum petition is filed pursuant to section 1 (3) of article V of
the state constitution against this act or an item, section, or part of this act within such
period, then the act, item, section, or part will not take effect unless approved by the people
at the general election to be held in November 2020 and, in such case, will take effect on the
date of the official declaration of the vote thereon by the governor.

2.6.3.3 Specifying an Effective Date

The drafter should determine from the sponsor the date on which the sponsor wants the bill
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to take effect, and the drafter should be prepared to discuss with the sponsor reasons why the
bill should take effect at a particular time. Some bills can go into effect immediately without
undue inconvenience to anyone, and the sponsor may want the bill to take effect at the
earliest possible date. These bills need not contain an effective date section, and they will
take effect on "passage" so long as they have a safety clause. If the bill sponsor wants an
early effective date and therefore a safety clause to achieve the early effective date, the
drafter should discuss with the bill sponsor whether the bill meets the requirements of the
safety clause as described in section 1 (3) of article V of the state constitution, as necessary

n

for the "immediate preservation of the public peace, health, or safety....".

However, the better practice on most bills is to provide that they take effect on a definite date
subsequent to the passage of the bill. An interval between the passage and effective date of a
bill allows state agencies, local governments, the courts, and individuals to be informed of
the new law or the changes to existing law that affect them, and, during this interval, these
entities have time to make the necessary adjustments to comply with the new law.

Bills that affect state government and involve the appropriation or expenditure of state
money generally should have an effective date of July 1, which marks the beginning of the
state's fiscal year. Sometimes a date other than July 1 should be used. For certain tax bills,
the sponsor may want to have the procedural or other changes go into effect as soon as
possible.

The drafter should place the effective date clause near the end of the bill after any repeals or
appropriations and before the safety clause, if one is included. A specified effective date in a
bill that includes a safety clause can be simply stated as follows:

SECTION __. Effective date. This act takes effect July 1, 2019.

Some circumstances require variations in effective date sections. For example: In some
circumstances, certain sections of a bill should take effect at one time and other sections at
another time; increases in certain elected officials' compensation cannot apply during the
sitting officials' terms of office; or a new reapportionment act can apply only to subsequent
General Assemblies. Examples of effective date clauses with multiple dates that would apply
in these situations, both for bills that include safety clauses and those that do not, appear in
Appendix K of this manual.

Similarly, whether a bill becomes effective may be conditioned (contingent) upon passage of
another bill. For example, a bill or portions of a bill may take effect only if another bill
passes or may not take effect if another bill passes. Also, whether a bill takes effect may be
conditional upon whether another bill passes with a certain estimated level of cost savings.
Examples of conditional effective date clauses, both for bills that include safety clauses and
those that do not, appear in Appendix K of this manual.

If a bill takes effect, or a portion of a bill has an automatic repeal provision that takes effect,
on a date that is after the beginning of the next regular session, the drafter should specify the
effective date or the date of repeal in the statutory text. Specifying these dates in statute
provides more effective public notice that the section has a delayed effective date or repeal.
This practice also allows the General Assembly to amend the provision subsequently to
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further delay its effective date or repeal without having to amend an effective date clause or
a repeal clause in the act as printed in the session laws. In most cases, the drafter can easily
specify the effective date or repeal date by adding an additional subsection or paragraph in
the statutory text indicating, for example, "This section is effective July 1, 2020", or "This
section is repealed, effective July 1, 2020".

Under some circumstances, an act should take effect upon the occurrence of a particular
event or condition rather than on a date certain. For example, previously the state income
tax form accommodated only fifteen lines of income tax check-offs for voluntary
contributions to charitable organizations. In 2010, the General Assembly enacted part 38 of
article 22 of title 39, C.R.S., creating the unwanted horse fund voluntary contribution as the
sixteenth income tax check-off authorized in statute. To accommodate the limitations of the
income tax form, the General Assembly specified in section 39-22-3802 (2), C.R.S., that the
unwanted horse fund voluntary contribution would take effect as follows:

39-22-3802. Voluntary contribution designation - procedure - effective date.
(2) This part 38 shall take effect on September 1 of the year in which the executive director
of the department of revenue files a written certification with the revisor of statutes that
there are no more than fourteen other lines on the Colorado state individual income tax
return form for voluntary contributions for the state income tax year commencing in January
of the following year.

Drafters are discouraged from making an act effective upon the occurrence of some event or
condition unless absolutely necessary, because the reader of the statutes is unable to
determine from the statutes alone whether the act is in effect. When it is necessary to make
an act effective upon the occurrence of an event or condition, the drafter should clearly and
objectively describe the event or condition so that there is no room for argument about
whether the qualifying event or condition has occurred. For example, the following
provision is excessively subjective: "This act takes effect when caseload studies indicate its
provisions would be beneficial."

If a contingent effective date provision is necessary, the drafter should identify an objective
event or condition that will clearly trigger the effectiveness of the bill. For example: "This act
takes effect when the number of pupils enrolled statewide under the early childhood
development program, as determined by the commissioner of education, exceeds two
thousand." In addition, the drafter should include language directing a person or entity to
notify the revisor of statutes in writing when the event occurs or the condition is met, as
provided in section 39-22-3802 (2), C.R.S., above, so that the Office can clarify the effective
date of the statute in an editor's note. Drafters should refer to the canned language in
Appendix F.5.13 when drafting statutory provisions requiring a notice to the revisor of
statutes.

The drafter should be very cautious about making provisions effective on June 30 or
December 31, especially in the case of repeals. In general, when an act passes with a
specified effective date, the act will be construed to take effect at 12:01 a.m. on that date. For
example, if an act repeals a body of law on June 30, then the act may be construed to repeal
the law at 12:01 a.m. on June 30. If the act further provides that a new body of law on the
same subject is to take effect on July 1, the drafter may have inadvertently left a one-day gap
when no body of law on that subject is in effect.
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2.6.4 Applicability Clause

A variation on the effective date clause and the saving clause is the applicability clause,
which specifies that the new statutory material, although effective on the effective date of the
act, will apply to certain events or transactions. A drafter should add an applicability section
to any bill that regulates conduct or affects contracts or contractual relationships. The
following are some common applicability sections:

SECTION 1. Effective date - applicability. This act takes effect July 1, 2003,
and applies to offenses committed on or after said date.

SECTION 2. Applicability. This act applies to fiscal years beginning on or after
July 1, 2003.

SECTION 3. Effective date - applicability. This act takes effect July 1, 2003,
and applies to causes of action filed on or after said date.

SECTION 4. Effective date - applicability. This act takes effect July 1, 2003,
and applies to civil actions pending on said date and to civil actions commenced after said
date.

Drafters should be advised that use of the word "action" in applicability clauses without any
modifying language like "civil action" or "cause of action" has led to litigation as to what
types of proceedings the term applies. When drafting applicability clauses for bills relating to
civil matters, drafters are advised to use the term "civil action" rather than "action". Drafters
might want to consider the case of In re Marriage of Plank, 881 P.2d 486 (Colo. App. 1994).

Amendments to the income tax or property tax laws should usually include an applicability
clause in a numbered C.R.S. section to the effect that "This section [subsection, paragraph,
etc.], as amended, applies only with respect to taxable years beginning after December 31,
20__". The reason is that the prior statutory provision must continue to govern taxable years
prior to the specified date, and may govern filing of amended returns for such years or
determination of penalties or refunds.

Drafters also frequently applicability clauses in criminal laws and other acts concerning
contracts, contractual relationships, or court proceedings. See, e.g., section 15-17-101,
C.R.S., in the "Colorado Probate Code", and section 18-1-103, C.R.S., in the "Colorado
Criminal Code". When amending a statute that is governed by a previously enacted
applicability section with a C.R.S. number, it is important to remember to conform the
applicability section to the desired effective date. For examples of applicability clauses, refer
to Appendix K.1.6.
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2.6.5 Safety Clause’®

2.6.5.1 Background

Until 1997, the practice of the Office was to automatically put a "safety clause" on every bill
unless a member directed us otherwise. In 1997, the Executive Committee directed our
Office to ask each member whether or not the member wants to include a safety clause on
his or her bill. That policy has been reaffirmed by subsequent Executive Committees. Copies
of the Executive Committee memorandum and the Office's memorandum concerning the
Executive Committee's directive can be found in Appendix F.2 of this manual. A bill that
does not have a safety clause is subject to referendum. The safety clause originates in the
initiative and referendum provisions of the state constitution. Section 1 (3) of article V of the
state constitution provides as follows:

(3) The second power hereby reserved is the referendum, and it may be ordered,
except as to laws necessary for the immediate preservation of the public peace, health, or
safety, and appropriations for the support and maintenance of the departments of state and
State institutions, against any act or item, section, or part of any act of the general assembly,
either by a petition signed by registered electors in an amount equal to at least five percent
of the total number of votes cast for the office of the secretary of state at the previous
general election or by the general assembly. Referendum petitions, in such form as may be
prescribed pursuant to law, shall be addressed to and filed with the secretary of state not
more than ninety days after the final adjournment of the session of the general assembly that
passed the bill on which the referendum is demanded. The filing of a referendum petition
against any item, section, or part of any act shall not delay the remainder of the act from
becoming operative. (Emphasis added.)

When discussing the use of a safety clause with a member as directed in the Executive
Committee memorandum, the drafter should inform the member that a Colorado Supreme
Court decision indicates that bills without a safety clause cannot take effect prior to the
expiration of the ninety-day period following adjournment of the General Assembly, the
period that is allowed for filing referendum petitions against such bills. In view of the
ninety-day requirement for bills without a safety clause, the drafter should be aware of and
inform the member that there are certain bills that may need to take effect on July 1 or
before the expiration of the ninety-day period following adjournment. These bills could
include those that require an immediate change in the law or bills that relate to fiscal or tax
policy that are intended to apply to either the current fiscal year or to the entire upcoming
fiscal year. If a member directs the drafter to prepare a bill without a safety clause, the
drafter should substitute a petition clause that indicates the act is subject to petition and
explains the alternate effective date.

2.6.5.2 Points of Importance Regarding the Safety Clause

(1) An act with a safety clause cannot be referred to the people by petition. Another way of

> For information on effective date and applicability clauses, see "2.6.3 Effective Date Clause" and "2.6.4
Applicability Clause" in this Chapter.
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saying this is a bill with a safety clause is not subject to the citizen's right to file a referendum
petition against all or any part of the bill.°

(2) The General Assembly can refer an act or part of an act to the people by the simple
procedure of substituting a referendum clause in place of the safety clause. The bill then
becomes what is often termed a "referred bill".

(3) The procedure by which the people can refer an act or part of an act of the General
Assembly that does not include a safety clause to themselves by petition is often termed a
"recision referendum" or an "initiated referendum". The only two times acts of the General
Assembly have been referred to the people by petition of the people were in 1932 when an
increase in the tax on oleomargarine was referred and in 2019/2020 when an act concerning
the adoption of an agreement among the states to elect the president of the United States by
national popular vote was referred.

(4) Colorado court decisions have held that the legislature is vested with the exclusive power
to decide the appropriateness of using the safety clause. The question of including the safety
clause in legislation is a matter of debate in the legislative process and the body's decision
cannot be reviewed or called into question by the courts.

(5) Certain acts are not referable either by petition of the people or by an act of the General
Assembly even if they do not have a safety clause. These are appropriation acts for the
support and maintenance of the departments of state and state institutions.

(6) Acts without a safety clause which are referable to the people by petition cannot go into
effect until the expiration of the ninety-day period after adjournment of the session of the
General Assembly that passed the act. See In re Interrogatories, 66 Colo. 319, 181 P. 197
(1919).

(7) If a bill must go into effect immediately or at any other time prior to the expiration of the
ninety-day period after adjournment, the drafter must include a safety clause in the bill.

(8) The 1nitiative and referendum provisions of the state constitution state that, "The veto
power of the governor shall not extend to measures initiated by or referred to the people."
Accordingly, bills referred to the people by the General Assembly have not, as a matter of
practice, been sent to the Governor. This is an exception to section 11 of article IV under
which the Governor has specified times within which the governor must approve or veto a
bill - ten days when the General Assembly is in session and thirty days after adjournment of
the session. However, bills that have been enacted without a safety clause are delivered to
the Governor for the governor's consideration.

(9) The drafter should consult with senior drafters whenever a situation arises that does not
appear to be covered by these guidelines.

® The right to file a referendum petition is established in section 1 (3) of article V of the Colorado
constitution.
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2.6.5.3 Bills with a Safety Clause

If a bill has a safety clause, it is always the final section of the bill. The following are
examples of safety clause provisions. For more information on the use of safety clauses,
drafters should refer to Appendix F.2.

2.6.5.3.1 Safety Clause - No Effective Date Specified

If a member wants a bill to take effect as soon as possible or at an early date--before the
expiration of the ninety-day period following the adjournment of the session--and the
member accepts the fact that a safety clause is necessary, then the drafter should add a safety
clause to the bill. The bill will take effect when the Governor signs it, when it becomes law
without the Governor's signature, or when it is adopted over a veto.

The safety clause that evolved from section 1 (3) of article V of the state constitution reads as
follows:

SECTION __. Safety clause. The general assembly hereby finds, determines, and
declares that this act is necessary for the immediate preservation of the public peace, health,
or safety.

2.6.5.3.2 Safety Clause - with Specified Effective Date

If a bill 1s to take effect on a specified date, include an effective date clause before the safety
clause. An effective date clause specifies the predetermined date for the bill to take effect
following its passage. For example:

SECTION __. Effective date. This act takes effect
SECTION __. Safety clause. The general assembly hereby finds, determines, and

declares that this act is necessary for the immediate preservation of the public peace, health,
and safety.

2.6.5.3.3 Safety Clause - with Specified Effective Date - with Applicability

A bill may also need an applicability clause and an effective date clause. For example:

SECTION __. Effective date - applicability. This act takes effect ,
and applies to on or after said date.

SECTION __. Safety clause. The general assembly hereby finds, determines, and
declares that this act is necessary for the immediate preservation of the public peace, health,
or safety.

Drafters should familiarize themselves with the Office memo on Safety Clauses and
Effective Date Clauses in Appendix F.2.1 of the Drafting Manual and the additional
samples of effective-date clauses in Appendix D of the Drafting Manual.
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2.6.5.3.4 Safety Clause - with Applicability

A bill can also have a safety clause, no specified effective date clause, and an applicability
clause. For example:

SECTION __. Applicability. This act applies to on or after the
effective date of this act.

SECTION __. Safety clause. The general assembly hereby finds, determines, and
declares that this act is necessary for the immediate preservation of the public peace, health,
and safety.

2.6.5.4 Bills Without a Safety Clause - Act Subject to Petition Clause

The following examples of act subject to petition clauses have been developed to address
different circumstances. If a bill does not have a safety clause and it is intended that the bill
take effect at the earliest possible date, then the drafter should add a general "petition"
clause, or "no safety clause", at the end of the bill in place of the safety clause. A drafter can
use the following examples to fit the circumstances presented by most bills. There are more
examples of act-subject-to-petition clauses in Appendix D.2 of the Drafting Manual. There
are other situations that may arise such as when different sections of a bill are to take effect
at different times. Since it is not possible here to describe every situation, the drafter should
consult with senior drafters whenever a situation arises that does not appear to be covered by
these guidelines.

2.6.5.4.1 Act Subject to Petition Clause - No Effective Date Specified

If no effective date is specified, a bill without a safety clause will take effect on the day
following the expiration of the ninety-day period following adjournment of the session.
However, the bill will not take effect on that date if a petition is actually filed. In such a case,
the bill can only take effect when approved by the people at a general election and when the
vote is declared by proclamation of the Governor as required by subsection (4) of section 1
of article V of the state constitution. The governor usually acts in late December or early
January following the election.

SECTION __. Act subject to petition - effective date. This act takes effect at
12:01 a.m. on the day following the expiration of the ninety-day period after final
adjournment of the general assembly (projected effective date inserted by the macro); except
that, if a referendum petition is filed pursuant to section 1 (3) of article V of the state
constitution against this act or an item, section, or part of this act within such period, then
the act, item, section, or part will not take effect unless approved by the people at the general
election to be held in November, (vear inserted by macro), and, in such case, will take effect
on the date of the official declaration of the vote thereon by the governor.

2.6.5.4.2 Use Care When Selecting an Act Subject to Petition Clause to
Avoid a Problem with the Effective Date

When selecting any ac -subject to petition clause, the drafter needs to think very carefully
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about whether using the petition clause will work for the bill. Specifically, the drafter and the
editors and revisors working on the bill prior to introduction need to thoughtfully consider
whether anything in the bill needs to take effect before the applicable 90-day period for
proponents to file a referendum petition would elapse, and would therefore not take effect if
the bill had a petition clause. For example, a sunset bill might extend the scheduled repeal
date of an article in the C.R.S. from July 1, 2016, to September 1, 2026. If the drafter were to
use a petition clause, then the article in the bill would actually repeal on July 1, 2016,
pursuant to the statute before the 90-day period would run on August 10, 2016. In this
instance, the petition clause will not work if the provision of law will repeal before the
change to that provision even takes effect and the bill would have a significant flaw.
Therefore, drafters and editors must use caution and think carefully before selecting an act
subject to petition clause. When reviewing amendments to introduced bills, drafters and the
OLLS Publications Team should also be aware of potential issues with the effective date of
the contents of the bill and the effective date stated in the petition clause that might result
from the substitution of a petition clause for a safety clause. Check the entire bill for repeals
occurring prior to the 90-day period for turning in a petition and check for any provision in
the bill taking effect after the 90- day period but before the governor would declare the vote
by proclamation in the year that the referendum would appear on the ballot if a petition
were filed. If the drafter finds this occurring in a bill, the bill should have a safety clause.
Examples of act subject to petition clauses appear in Appendix D.2.

2.6.5.4.3 Act Subject to Petition Clause - No Effective Date - with
Applicability

If the bill does not have a safety clause and the bill requires the use of an applicability
provision, the drafter may include an applicability provision with the appropriate effective
date clause. For example:

SECTION __. Act subject to petition - effective date - applicability. (1) This
act takes effect at 12:01 a.m. on the day following the expiration of the ninety-day period
after final adjournment of the general assembly (projected effective date inserted by the
macro); except that, if a referendum petition is filed pursuant to section 1 (3) of article V
of the state constitution against this act or an item, section, or part of this act within such
period, then the act, item, section, or part will not take effect unless approved by the people
at the general election to be held in November,(year inserted by macro), and, in such case,
will take effect on the date of the official declaration of the vote thereon by the governor.

(2) This act applies to on or after the applicable effective date of this
act.

2.6.5.4.4 Act Subject to Petition Clause - with Effective Date Specified

If a bill does not have a safety clause and it is intended that the bill take effect on a specified
fixed date subsequent to the expiration of the ninety-day period following adjournment, then
the the drafter should use the following clause to assure that no ambiguity is created if a
petition is actually filed against the bill. The clause indicates that if a petition is filed, the
measure will take effect on the specified date or the date of the proclamation, whichever is
later. For example:
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SECTION __. Act subject to petition - effective date. This act takes effect

(insert a fixed date);except that, if a referendum petition is filed pursuant to

section 1 (3) of article V of the state constitution against this act or an item, section, or part

of'this act within the ninety-day period after final adjournment of the general assembly, then

the act, item, section, or part will not take effect unless approved by the people at the general

election to be held in November, (vear inserted by macro), and, in such case, will take effect

on (insert a fixed date), or on the date of the official declaration of the vote
thereon by the governor, whichever is later.

If a referendum petition is filed within the ninety-day period, the bill would be submitted to
the people at the next general election. General elections are held in November of
even-numbered years. Bills approved at such an election take effect from and after the date
of the governor's proclamation of the vote as required by subsection (4) of section 1 of article
V of the state constitution. The proclamation is issued in late December of the election year
or early January of the following year.

If the specified effective date is before the date of the next general election and the date of
the Governor's proclamation of the vote and a petition is filed, the bill will not take effect on
the specified date. Instead, if it is approved by the voters, it will take effect on the date that
the Governor proclaims the vote.

If the specified effective date is after the next general election and the date of the
Governor's proclamation of the vote and a petition is filed, the bill will take effect on the
specified date if it is approved by the voters and the vote is proclaimed prior to the specified
date.

2.6.5.4.5 Act Subject to Petition Clause - with Effective Date - with
Applicability

A bill may also need an effective date clause and applicability clause. For example:

SECTION __. Act subject to petition - effective date - applicability. (1) This
act takes effect (insert a fixed date); except that, if a referendum petition is
filed pursuant to section 1 (3) of article V of the state constitution against this act or an item,
section, or part of this act within the ninety-day period after final adjournment of the general
assembly, then the act, item, section, or part will not take effect unless approved by the
people at the general election to be held in November, (vear inserted by macro), and, in such
case, will take effect on (insert a fixed date), or on the date of the official
declaration of the vote thereon by the governor, whichever is later.

(2) This act applies to (insert actions - e.g., "offenses committed") on
or after the applicable effective date of this act.

2.6.6 Referendum Clause

2.6.6.1 Non-TABOR Referendum

Under section 1 (3) of article V of the state constitution, as previously discussed, the General
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Assembly may refer an act or part of an act to the people for their approval or rejection if the
General Assembly so desires. If so referred, the measure is voted upon at the next biennial
regular general election. If a sponsor wishes to refer a bill to the people, the drafter should
insert, in lieu of the safety clause, a referendum clause as follows:

2.6.6.1.1 Referendum Clause - No Effective Date - No Applicability

SECTION . Refer to people under referendum. At the election held on
November (insert date & year), the secretary of state shall submit this act by its ballot title
to the registered electors of the state for their approval or rejection. Each elector voting at
the election may cast a vote either "Yes/For" or "No/Against" on the following ballot title:
"Shall [insert language here]?" Except as otherwise provided in section 1-40-123, Colorado
Revised Statutes, if a majority of the electors voting on the ballot title vote "Yes/For", then
the act will become part of the Colorado Revised Statutes.

To determine the appropriate date to insert into the clause, the drafter should apply the rule
in section 1-4-201, C.R.S., which requires a general election to be held "on the first Tuesday
succeeding the first Monday of November in every even-numbered year."

Also, when drafting the title to be inserted in the referendum clause, a drafter should be
mindful of the requirement in section 1-40-106 (3)(d), C.R.S., which establishes rules for
properly referring to a proposition or an amendment.

2.6.6.1.2 Referendum Clause - with Effective Date - with Applicability

Because a bill cannot become effective until it is approved at the next general election, a
drafter should not specify an effective date or applicability date earlier than the date that the
Governor is likely to proclaim the results following the election (usually by late December or
early January following the November election).

SECTION __. Effective date - applicability. This act takes effect
and applies to on or after said date.

SECTION _ . Refer to people under referendum. At the election held on
November (insert date & year), the secretary of state shall submit this act by its ballot title
to the registered electors of the state for their approval or rejection. Each elector voting at
the election may cast a vote either "Yes/For" or "No/Against" on the following ballot title:
"Shall (insert language here)?" Except as otherwise provided in section 1-40-123, Colorado
Revised Statutes, if a majority of the electors voting on the ballot title vote "Yes/For", then
the act will become part of the Colorado Revised Statutes.

2.6.6.2 TABOR Referendum Clause

The drafter should use the same base referendum clause if the bill involves matters arising
under section 20 of article X of the state constitution (TABOR). But there are two important
differences. First, the clause may be referred to the voters at the general election or an
odd-numbered year election. If it is an odd-numbered year, under section 20 (3)(a), these
elections take place "on the first Tuesday in November . . ." Second, in some situations
TABOR may require the ballot title to begin with certain language such as "Shall state taxes
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be increased . . ." A drafter should consult section 9.5 and Appendix A.11 of this manual for
more information about this language.

2.6.6.2.1 Referendum Clause - No Effective Date - No Applicability

SECTION __. Refer to people under referendum. At the election held on
November 3, 2015, the secretary of state shall submit this act by its ballot title to the
registered electors of the state for their approval or rejection. Each elector voting at the
election may cast a vote either "Yes/For" or "No/Against" on the following ballot title:
"Shall state taxes be increased $192,260,000 annually by a change to the Colorado Revised
Statutes raising the state sales and use tax rate by 0.1%?" Except as otherwise provided in
section 1-40-123, Colorado Revised Statutes, if a majority of the electors voting on the
ballot title vote "Yes/For", then the act will become part of the Colorado Revised Statutes.

2.6.7 Penalty Clauses and How to Draft Criminal Laws

2.6.7.1 Components to Include When Creating a New Crime

When drafting a criminal law, the drafter needs to define the elements of the crime, establish
the penalty for the crime, address any affirmative defenses, exceptions, and immunity
provisions, if applicable, and define any necessary terms. For examples of the components to
include when creating a new crime, see page Appendix F.5.8.

2.6.7.1.1 Elements of the Crime and Culpable Mental State

When drafting a criminal law, the drafter needs to describe the prohibited conduct as a clear
series of elements that a prosecutor must prove in order to convict a defendant. The elements
take one of three forms - conduct, result, or attendant circumstance. The elements of the
offense must describe the conduct necessary to commit the crime, either an act or an
omission. The elements may also include a result, like bodily injury. Finally, an element can
include a fact that the criminal offense requires, like using a deadly weapon during the
offense.

The crime also needs to specify the mental state. Both statute and case law make it clear that
even if a mental state is not stated in the offense, one may still be required to commit the
offense. A court may then imply a mental state in that case. See section 18-1-503, C.R.S.,
and People v. Moore, 674 P.2d 354 (Colo. 1984). Usually a court will imply a reckless intent
when no mental state is specified. So, it is best to include a mental state rather than leaving it
up to judicial interpretation. In Colorado, mental state refers to a person acting intentionally
or with intent; knowingly or willfully; recklessly; or with criminal negligence. See Section
18-1-501 (4), C.R.S. Use only these defined mental states. These terms are defined in section
18-1-501, C.R.S., as follows (Note that the statutory definitions have not been modified for
gender neutrality):

° "Intentionally" or "with intent". All offenses defined in this code in which the
mental culpability requirement is expressed as "intentionally" or "with intent"
are declared to be specific intent offenses. A person acts "intentionally" or
"with intent" when his conscious objective is to cause the specific result
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proscribed by the statute defining the offense. It is immaterial to the issue of
specific intent whether or not the result actually occurred.

° "Knowingly" or "willfully". All offenses defined in this code in which the
mental culpability requirement is expressed as "knowingly" or "willfully" are
declared to be general intent crimes. A person acts "knowingly" or "willfully"
with respect to conduct or to a circumstance described by a statute defining an
offense when he is aware that his conduct is of such nature or that such
circumstance exists. A person acts "knowingly" or "willfully", with respect to a
result of his conduct, when he is aware that his conduct is practically certain
to cause the result.

° "Recklessly". A person acts recklessly when he consciously disregards a
substantial and unjustifiable risk that a result will occur or that a circumstance
exists.

o "Criminal negligence". A person acts with criminal negligence when, through

a gross deviation from the standard of care that a reasonable person would
exercise, he fails to perceive a substantial and unjustifiable risk that a result
will occur or that a circumstance exists.

The one exception to using a mental state is when the member intends for the crime to be a
strict liability crime. In that case, a mental state is not necessary to commit the crime. To
ensure that the member's intent to create a strict liability crime 1s respected and a mental
state is not implied, the crime needs to specifically state that it is a strict liability crime.

When drafting only refer to one mental state. The mental states differ in levels of culpability;
the lowest level is criminal negligence, next is recklessness, then there is knowingly, and
finally intentional is the highest level of culpability. So if the member wants the mental state
to be recklessly, the drafter may think he or she needs to include recklessly, knowingly, and
intentionally, but the drafter only needs to include the lowest mental state. When a crimes
calls for a lower level of mental state, the mental state can be satisfied by a higher mental
state. That means if the crime only requires criminal negligence and the person acted
recklessly, knowingly, or intentionally, the criminal negligence is still satisfied. So, if the
member wants the mental state to be recklessness, the drafter need not also include
knowingly and intentional since both are higher mental states.

2.6.7.1.2 Penalties of the Crime

The drafter needs to specify the level of offense for the crime, such as class 1-6 felony, level
1-4 drug felony, class 1-3 misdemeanor, level 1&2 drug misdemeanor, or petty offense). In
addition, the drafter should include any penalty enhancement and aggravating factors. See
section 18-1.3-401, C.R.S., for felony penalties; section 18-1.3-401.5 C.R.S., for drug
felonies, section 18-1.3-501, C.R.S., for misdemeanor and drug misdemeanor penalties,
section 18-1.3-503 C.R.S., for petty offense penalties.

Examples:
(1) Murder in the first degree is a class 1 felony.

or

CHAPTER 2
2-42 DRAFTING A BILL



COLORADO LEGISLATIVE DRAFTING MANUAL Rev. 09/08/2020

(2) (a) Murder in the second degree is a class 2 felony.

(b) Notwithstanding subsection (3)(a) of this section, murder in the second degree
is a class 3 felony if the act causing the death was performed upon a sudden heat of
passion...".

Ordinarily, the drafter should specify a class of felony, misdemeanor, or petty offense for
every crime added to the statutes consistent with the classification schemes established in
part 4 of article 1.3 of title 18, C.R.S. This is especially true for felonies. If a class is not
specified, there is the possibility that provisions that are based on the specific classes will not
apply to the crime. (See, for example, sections 17-22.5-403, 18-1.3-504, and 18-1.3-506,
C.R.S)

Section 18-1.3-401, C.R.S., sets forth the classification of felonies and establishes a
minimum and a maximum penalty, upon conviction. Section 18-1.3-501, C.R.S., sets forth
the classification of misdemeanors and section 18-1.3-503, C.R.S., sets forth the
classification of petty offenses.

The drafter should use the word "commits" when referring to a specifically defined crime, in
title 18, C.R.S., the "Colorado Criminal Code". For example:

... commits second degree official misconduct ...

The drafter should use specific statutory section references when working with a penalty
clause outside title 18. For example, in the case of a specifically defined crime:

... commits second degree official misconduct, as defined in section 18-8-405.

Previously, it was common to use the verb "commits" when referring to the penalty, for
example, "commits a class 2 misdemeanor". Now the preferred practice when referring to
the penalty is "Murder in the first degree is a class 1 felony.". But, there may be
circumstances when the structure of the crime makes using the verb "commits" preferable or
the sponsor may prefer to use the verb "commits".

When making reference to a crime for which the penalty is detailed within the section or
when "misdemeanor" or "felony" is used without reference to the class of misdemeanor or
felony as established by the "Colorado Criminal Code", the words "is guilty of" are
preferred. For example:

... 1s guilty of a misdemeanor and, upon conviction thereof, shall be punished by a fine of
not more than five hundred dollars, or by imprisonment in the county jail for not more than

six months, or by both such fine and imprisonment.

... 1s guilty of murder and, upon conviction thereof, shall be punished by imprisonment in
the state penitentiary for not less than one year nor more than fifteen years.

... 1s guilty of a misdemeanor.

The penalty for a class 1 petty offense is set forth in section 18-1.3-503, C.R.S., following the
words "upon conviction". Therefore, when adding a class 1 petty offense to the statutes, it is
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not necessary to include the words "upon conviction". As is the case with misdemeanors and
felonies, if the penalty is set out in the "Colorado Criminal Code", the drafter should use the
following language:

... is a class 1 petty offense.

If the penalty is in a statute outside the "Colorado Criminal Code", the drafter should use the
following language:

... is a class 1 petty offense and shall be punished as provided in section 18-1.3-503.

When setting out the penalty language for a class 2 petty offense, the drafter must include
the words "upon conviction" in the section setting forth the penalty since section 18-1.3-503,
C.R.S., provides that the penalty for such convictions be specified in the section defining the
offense.

Since the actual penalty imposed is determined by the court, the penalty language must state
"and shall be punished" rather than "is punished", as illustrated in these examples.

When establishing a penalty for a new crime, the drafter needs to consider whether there are
existing criminal statutes that punish the same conduct as in the new crime. It is a violation
of equal protection for two criminal laws that punish the same conduct to have different
levels of punishment.

2.6.7.1.3 Affirmative Defenses, Exceptions, and Immunity Provisions

The drafter needs to specify any affirmative defenses for or exceptions to the crime.
Drafting an affirmative defense or exception is similar to drafting the elements of an offense;
the drafter should specify the conduct or attendant circumstances that give rise to the defense
or exception. An affirmative defense or exception should be drafted separate from the
elements of the crime in its own subsection.

The key distinction between an affirmative defense and an exception is the impact on the
defendant. An affirmative defense is an element or series of elements that the defendant
must prove at trial to secure an acquittal. In contrast, an exception requires that the
prosecutor or court dismiss the charges before a trial when the elements are met. An
exception is more beneficial to a defendant since there is no trial.

Examples:

(3) Itis an affirmative defense that the offender reasonably believed that his or her
conduct was necessary to

or
(4) Itis an exception to the offense of if the offender

The drafter needs to identify any exceptions or immunity to the criminal act.
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Examples:

(5) This section does not apply to a medical caregiver with prescriptive authority
or authority to administer medication who prescribes or administers medication for
palliative care to a terminally ill patient....

or

(6) Anoccupant of adwelling using physical force, including deadly physical force,
... 1s immune from criminal prosecution for the use of such force.

2.6.7.1.4 Crime-specific Definitions

The drafter needs to define any terms that are not initially defined in the definitions section
for the part, article, and title.

2.6.8 Declaration of Special Factors

Despite the prohibition on special legislation found in section 25 of article V of the state
constitution, bills may be drafted to govern special situations or geographical areas when
conditions prevent a general law being made applicable. Examples are the regional
transportation district law, article 9 of title 32, C.R.S., the three lakes water and sanitation
district law, article 10 of title 32, C.R.S., and S.B. 77-549, which would have provided a
special procedure for creating a regional service authority in the Denver metropolitan area.
A drafter may model language justifying this type of bill on the language used in the regional
transportation district statute:

32-9-102. Legislative declaration. (1) The general assembly determines, finds,

and declares:
sksksksk

(b) That a general law cannot be made applicable to the district and to the
properties, powers, duties, functions, privileges, immunities, rights, liabilities, and
disabilities of such district as provided in this article 9 because of a number of atypical
factors and special conditions concerning same.

2.6.9 Accountability Clause

In 2006, section 2-2-1201, C.R.S., was enacted and this section provides for the
post-enactment review by the legislative service agencies of the implementation of certain
bills. The legislative service agencies are required to conduct a post-enactment review for
any enacted bill that includes both an accountability clause and a legislative declaration
setting forth the desired results or benefits to be achieved by the bill, as intended by the
General Assembly.

An accountability clause is defined as "a noncodified provision of a bill that directs
legislative staff agencies to conduct a review of the implementation of the bill either two or
five years, as specified in the provision, after the enactment of the bill." Depending on the
time within which the legislative service agencies are to complete a post-enactment review,
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an accountability clause should take the following form with the appropriate time period
selected:

SECTION __. Accountability. Two/Five (select one) years after this act becomes
law and in accordance with section 2-2-1201, Colorado Revised Statutes, the legislative
service agencies of the Colorado general assembly shall conduct a post-enactment review
of the implementation of this act utilizing the information contained in the legislative
declaration set forth in section 1 of this act.

An accountability clause should be placed toward the end of a bill, after any section of the
bill with an appropriations clause but prior to any section of the bill WITH other noncodified
clauses such as an effective date clause, a safety clause, or a referendum clause. Based upon
the estimated cost of conducting a post-enactment review as reflected in the bill's fiscal note,
a "future appropriation" clause should also be added following any section of the bill with an
appropriations clause but prior to the accountability clause section.

The title of any bill that has an accountability clause and the related legislative declaration
should indicate that the bill requires a post-enactment review. The drafter should add the
following trailer at the end of the title: "..., AND, IN CONNECTION THEREWITH, REQUIRING A
POST-ENACTMENT REVIEW OF THE IMPLEMENTATION OF THIS ACT." Similarly, any
amendment that adds an accountability clause and the related legislative declaration should
also amend the title of the bill to include this trailer in the title indicating the addition of a
post-enactment review requirement.

The drafter should include an accountability clause and the related legislative declaration in
a bill only when requested by a member. When discussing the use of an accountability
clause with a member, the drafter should ask whether the post-enactment review is to be
conducted two or five years after the bill’s enactment. The drafter should also inform the
member that, in addition to an accountability clause, a legislative declaration must be
included in the bill to trigger a post-enactment review. The legislative declaration, which
may be codified or noncodified, should specify the desired results and benefits of the bill, as
intended by the General Assembly, as this information is to be used by the legislative service
agencies to conduct the post-enactment review. Lastly, a drafter should inform the member
that requiring a post-enactment review may result in a fiscal note for and a future
appropriation clause added to the bill as the resources required for the legislative service
agencies to conduct the post-enactment review will need to be reflected in each bill that
requires a post-enactment review.

2.6.10 Drafting a "Notice to the Revisor of Statutes” Provision in a Bill

Drafters are often called upon to make a statutory provision in a bill take effect (or to prompt
its repeal) sometime in the future following the occurrence of a triggering event. Generally,
at the time of publication of the legislation, the Office does not know whether the triggering
event has occurred resulting in uncertainty about what law is to be published. Therefore,
drafters frequently include a "notice to the revisor of statutes" provision requiring an
individual to notify the revisor of statutes when the triggering event has taken place.

When drafting this type of provision, it is important that the drafter follow these guidelines:
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1) Clearly identify an individual by title (not a branch of state government or other
entity) who is responsible for notifying the revisor of statutes.

2) Specify that the notice must be in writing.

3) Clearly state what event or condition precedent must occur to trigger the
effectiveness (or repeal) of the law.

4) Identify with specificity what should result upon the occurrence of the triggering
event or condition precedent. For example, does the section take effect once that event
transpires? Or should the section be repealed at that time?

5) Place the notice requirement in statutory language so that the legislation establishes
a legal duty that the individual must send the notice. Do not put the notice in an effective
date or "act subject to petition" clause at the end of the bill.

6) When drafting a notice-to-the-revisor-of-statutes provision, use the recommended
language below, including the specific e-mail address, that the individual must use to notify
the revisor of statutes. The recommended notice-to-the-revisor-of-statutes provision has been
added to the canned language under the "clause options" button in WordPerfect. If the
drafter believes that he or she needs to deviate from the standard language, he or she should
consult with the revisor of statutes.

Example:

This [identify the provision of law such as section/subsection/paragraph] [takes
effect/repeals] when [identify the triggering event, such as "the federal department of health
and human services issues the waiver requested pursuant to this section"]. The [name a
person by title (not a department) who will have the duty to send the notice such as
"executive director of the department"] shall notify the revisor of statutes in writing when
the condition specified in this [section/subsection/paragraph] has occurred by e-mailing
the notice to revisorofstatutes.ga@state.co.us. This [provision of law] [takes
effect/repeals] upon the date identified in the notice that the [triggering event] occurred
or upon the date of the notice to the revisor of statutes if the notice does not specify a
different date.

Drafters should use the Clause Options macro and select the Canned Language button when
including a notice to the revisor of statutes in a bill. The canned language is also found in
appendix F.5.13.

2.7 LEGISLATIVE DECLARATIONS AND LEGISLATIVE INTENT
STATEMENTS

Many times legislators or lobbyists request the inclusion of a legislative declaration or
legislative intent statement in a bill. Because the statements may be used by the courts to
interpret the statute or may include representations that could generate litigation, the drafter
should exercise care in writing these statements. For an outline on Statutory Legislative
Declaration and Intent Statements: the Colorado Perspective, see Appendix F.3.
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2.7.1 The Difference Between a Legislative Declaration Statement and
a Legislative Intent Statement

It is important that a drafter understand the distinction between a legislative declaration
statement and a legislative intent statement. A Jegislative declaration statement is an explicit or
formal statement or announcement about the legislation. It may provide such things as
information or value statements about the subject addressed in the bill, findings made by the
General Assembly, the history of a particular issue, or the manner for accomplishing a
desired result. Often a legislative declaration statement indicates the problems the General
Assembly is trying to address and includes a statement that the General Assembly is
enacting this legislation to fix these problems. A legislative intent statement indicates the
intended purpose or aim of the legislation or it may indicate the state of mind of the
legislature at the time it is enacting the measure. It usually includes a statement of the
desired result. In some instances, it may include a statement of what is 7ot the intended
result. Many statements are a combination of information and intent.

2.7.2 Purpose of the Statement

A drafter should evaluate the purpose for inclusion of a legislative declaration statement or a
legislative intent statement. Is the statement included for the purpose of making people feel
good, such as a statement akin to "motherhood and apple pie"? Is the statement desired for
no real purpose other than to garner support for the bill? Is the statement included for the
purpose of establishing the desired result when the result may not be apparent from the act
itself? Is it a persuasive or factual statement included for the purpose of justifying the
enactment of the bill and promoting its passage? If the answers to these questions are yes, the
drafter should consider suggesting to the sponsor that these kinds of statements might be
more appropriate in a fact sheet or information sheet prepared for the committee of reference
instead of being included in the bill. While the sponsor has the ultimate decision about the
inclusion of these kinds of statements in a bill, the drafter can attempt to discourage them
and at least be careful about the accuracy of the statements or representations made in these
kinds of statements. In addition, such statements could be included as nonstatutory material
that would only appear in the Session Laws rather than in the Colorado Revised Statutes.

On the other hand, there are some legitimate reasons for including legislative declaration
statements or legislative intent statements in legislation. For example, a legislative
declaration can be used for the purpose of establishing an historical perspective to justify the
enactment of the bill. See SB 00-181 in Session Laws of Colorado 2000, p. 492. Like
persuasive or factual statements, historical statements must be accurate. Legislative
declaration statements may be used in anticipation of a challenge to the legislation in a court
case and may be included for the purpose of establishing a justification for the bill that will
stand up in court. See section 8-2-120, C.R.S., regarding residency requirements, or section
24-46.5-101, C.R.S., regarding whether business incentives for United Airlines were special
legislation. The drafter may include statements to show the connection between a special
session call item and the proposed bill. An example is HB 91S2-1027 pertaining to the
funding of education and medicaid and changes in the tax procedures. Another legitimate
purpose of legislative intent statements is where the General Assembly provides a statement
about the intent of the General Assembly to the public, the administrators of the law, and to
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the court. For examples, see section 13-21-119, C.R.S., regarding the exemption from
liability for equine or llama activities and section 13-80-103.7, C.R.S., regarding the
extension of the statute of limitations. Sometimes the General Assembly includes a
statement about what the General Assembly did not intend. See section 14-10-103 (3),
C.R.S., regarding the change of the term "visitation" to "parenting time". Statements have
also been included in bills that were enacted in response to court cases. See sections
26-1-126.5 and 2-4-215, C.R.S.

2.7.3 Role of Legislative Declaration and Legislative Intent Statements

As a general rule, legislative declaration and legislative intent statements are only helpful to
the courts if there are questions regarding the statute. Under rules of statutory construction
and section 2-4-203, C.R.S., the courts only look to the legislative declaration or purpose if a
statute is ambiguous.

Statements may be used to construe the scope and effect of a statute. "In construing the
scope and effect of a statute, [the court must] seek out the intent of the legislature in voting
its passage. Perhaps the best guide to intent is declaration of policy which frequently forms
the initial part of an enactment".See St. Luke's Hosp. v. Industrial Comm'n, 142 Colo. 28, 32,
349 P.2d 995, 997 (1960).

The general rule is that a legislative intent statement does not confer power or determine
rights. However, there have been cases where courts have construed legislative declaration
or legislative intent statements as creating rights or entitlements to programs. Litigation has
also been based upon value statements, goals, or promises set forth in legislative
declarations. Drafters should be very cautious about including statements that could be
viewed as creating a substantive right or a promise that the state will do something.

2.7.4 Guidelines for Drafting Legislative Declaration or Legislative
Intent Statements

(1) A legislative declaration or legislative intent statement should serve a legitimate purpose.
Statements that serve other purposes should be avoided. Encourage members to make the
arguments for their bills in a position or information statement instead of in the bill. If that
can't be avoided, at least include the statement only as nonstatutory material.

(2) A statement should not be characterized as "legislative intent" when it really is a
"legislative declaration" and vice versa. Consider the use of the term "legislative findings".

(3) A legislative declaration or legislative intent statement should accurately reflect the
content of the bill and remain accurate as the bill is amended in the legislative process.

(4) There should be a connection between the desired result and the reasons stated in the
statement. Decide what the purpose of the statement is to be and then make the words

accomplish the purpose.

(5) Facts or statements in a legislative declaration or legislative intent statement should be
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verified for accuracy. Statistics should be avoided.

(6) A legislative declaration or legislative intent statement should not create any kind of right
or prohibit any action and should not otherwise create substantive law. The drafter should
evaluate whether the statement is promising something on behalf of the state that could be
used as a basis for a lawsuit against the state for failing to meet that promise.

(7) A legislative intent statement should not be ambiguous. If it is, the statement may be
used for an unintended purpose.

(8) A legislative intent statement should not be a substitute for precise and accurate
legislative bill drafting. If a bill is properly drafted, the intent is self-evident.

(9) As a general principle, a legislative declaration or a legislative statement should not be
written unless there is a legitimate reason for its inclusion.

2.7.5 Format of a legislative declaration or legislative intent
statement.

Use semicolons at the end of paragraphs in legislative declarations or legislative intent
statements, unless the paragraph contains more than one sentence in which case, use a
period.

2.8 DRAFTING A COMPACT - COMPACTS VERSUS MODEL LAWS

Drafters are often given a draft bill that purports to be a compact. In perhaps a majority of
instances, it is not a compact; it is a model law that the proponents wish to invest with the
dignity of a compact. But they are very different things that need to be treated differently.

Usually, a fully executed compact is, simultaneously, three things:

1) A contract between at least two states, typically negotiated by designees of the
governor or other official representative of the states, not a private organization. If a
compact is violated, the various states' exclusive litigation remedy is to sue each other
directly in the United States Supreme Court. Individuals typically have no standing
to enforce a compact.

2) State law enacted by the contracting states' legislatures. Because a compact is a
contract, and a contract cannot be unilaterally modified by any of the contracting
parties, if a bill is actually a compact, it needs to be enacted wihtout any changes -
none. Look at, e.g., most of the parts in article 60 of title 24 - typically there's a
C.R.S. section that states a short title and another C.R.S. section that reproduces the
compact as is - without any changes. There should be either a direction to the
governor or a designee of the governor to enter into the compact or a portion of the
compact that includes the signatures or other acknowledgment of execution by the
other compacting states.
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3) Federal law. A compact that increases the power of states at the expense of the
federal government cannot take effect under the federal constitution unless Congress
approves it; this element is not required if the compact does not so increase the states'
power.

The applicable portion of the US constitution, Article I, Section 10, states:

No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep Troops, or
Ships of War in time of Peace, enter into any Agreement or Compact with another State, or
with a foreign Power, or engage in War, unless actually invaded, or in such imminent
Danger as will not admit of delay.

In contrast, many of the things given to drafters that purport to be compacts are really simply
model laws. There has been no contract between the states, nor any plan to enter into one;
instead of a compact, the proponents are organizations or individuals that would benefit
from having similar laws in various states, not the states themselves. The laws are
enforceable by parties other than the enacting states. The laws are enacted only in more or
less similar form. There has been no approval by Congress nor any plan to get it.

This information from Wikipedia contains a good summary of an interstate compact:

In the United States of America, an interstate compact is an agreement between two or more
states. Article I, Section 10 of the United States Constitution provides that "No State shall,
without the Consent of Congress... enter into any Agreement or Compact with another
State." Consent can be obtained in one of three ways. First, there can be a model compact
and Congress can grant automatic approval for any state wishing to join it, such as the
Driver License Compact. Second, states can submit a compact to Congress prior to entering
into the compact. Third, states can agree to a compact then submit it to Congress for
approval, which, if it does so, causes it to come into effect. Not all compacts between states
require explicit Congressional approval - the Supreme Court ruled in Virginia v. Tennessee
that only those agreements which would increase the power of states at the expense of the
federal government required it.

Frequently, these agreements create a new governmental agency which is responsible for
administering or improving some shared resource such as a seaport or public transportation
infrastructure. In some cases, a compact serves simply as a coordination mechanism between
independent authorities in the member states.

Such compacts are distinct from Uniform Acts, which are model statutes produced by
non-governmental bodies of legal experts to be passed by state legislatures independently.

It is incumbent on the drafter to determine, precisely, whether a draft provided to the drafter
is a compact before trying to codify it. If it's truly intended to be a compact, even if the other
two elements--contract and congressional approval--are not yet in place, it should generally
be codified as a part in article 60 of title 24 and should not be altered in any way, including
by amendment, which you the drafter should clarify in no uncertain terms with both the
sponsor and any legislator who tries to amend it. If it really is simply a model law, the
drafter should explain that fact to the sponsor and not codify it as a part in article 60 of title
24 Legislation that creates a model law may be altered or amended however the sponsor or
the General Assembly wishes, and should not be referred to as a compact.
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CHAPTER 3: AMENDMENTS TO BILLS

3.1 INTRODUCTION

Amendments to bills are of two types:

(1) Committee amendments - amendments proposed by members of the committee of
reference to which a bill is referred. These amendments, if adopted by the committee, are
combined into a final committee report, which is offered for consideration by the committee
of the whole on second reading.

(2) Floor amendments - amendments proposed by individual members as a bill is being
considered on the floor, either on second reading in the committee of the whole or on third
reading. A second reading floor amendment may amend either the committee report or the
bill.

Amendments may be prepared by the members themselves or, in the case of floor
amendments, by the amendment clerk, without assistance from the designated bill drafter;
however, in most cases, members request the drafter to prepare proposed amendments
ahead of time. The principles and techniques set out in this manual for drafting bills apply
equally to the preparation of amendments. Particular note should be taken of the provisions
concerning gender-neutral drafting and the use of the "user-friendly" format in which certain
provisions that are not being amended, for example subparagraphs in a series, are included
to aid comprehension.

The same degree of care must be used in preparing amendments as in drafting bills. Many
defects in enacted legislation are the result of amendments that were carelessly prepared or
too hurriedly drafted or that did not fit logically into the bill. An amendment to a bill should
be consistent with the entire bill being amended and with any affected existing law.
Depending on how extensive an amendment is, other portions of the bill may also have to
be changed or additional "conforming" changes to existing law may have to be added to the
bill.

Care should also be taken to avoid introducing errors when an amendment requires
renumbering of provisions in a bill. For example, if an amendment adds a new section to a
bill, the drafter should be sure to change any reference to specific bill sections in an effective
date or applicability clause to correspond to the inclusion of the new section. If an
amendment renumbers a C.R.S. section, the drafter must check the remainder of the bill to
correct any cross-references to the renumbered provision.

The drafter is responsible for checking amendments to the bill by reviewing the preamended
bill as it goes through the process. Since some of the amendments adopted may be prepared
by persons who are not as familiar with the bill, it is important that the drafter check all
amendments very carefully by rereading the entire bill. The drafter should check for errors in
form and internal references and for conflicts or inconsistencies between sections. The
drafter should also be alert to issues relating to title questions or other legal problems caused
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by amendments. See section 3.5 of this chapter.

While most of the information in this chapter is directed toward amending bills, it will
generally apply to amending resolutions and memorials as well.

Examples of committee and floor amendments prepared by the Office of Legislative Legal
Services can be found at the end of this chapter. Further examples can be found in Appendix
C of this manual.

3.2 AMENDING THE CORRECT DOCUMENT

Amendments are made to the current version of a bill, that is, the printed bill as introduced;
the engrossed bill prepared after second reading in the first house; the reengrossed bill
prepared after third reading in the first house; the revised bill prepared after second reading
in the second house; or the rerevised bill prepared after third reading in the second house, or
to a pending amendment or committee report. When an amendment is made to a pending
committee report, either by a previous committee, if the bill is assigned to more than one
committee, or on the floor, the amendment is made to the original committee report, as it
was separately printed and distributed, rather than to the version printed in the house or
senate journal. In the house, the original committee report is printed on green paper and
often referred to as the "green sheet". In the senate, the original committee report is printed
on purple paper and often referred to as the "purple sheet".

To determine which version of a bill is to be amended or whether the committee report
should be amended, the drafter must first determine "where the bill is" in the legislative
process. The Colorado Legislative Information and Communications System (CLICS)
should be used to ascertain the current status of the bill.

To prepare a committee amendment or second reading amendment for a bill that is in the
house of origin, amend the printed bill and any applicable prior committee amendments.
For a third reading amendment in the house of origin, amend the engrossed bill.

To prepare a committee amendment or second reading amendment in the second house,
amend the reengrossed bill and any prior committee amendments in that house. For a third
reading amendment in the second house, amend the revised bill.

Note: It is rare that a drafter is requested to prepare a third reading amendment in either
house; third reading amendments are generally disfavored and usually limited to technical,
as opposed to substantive, changes to the bill as adopted on second reading. If a bill reaches
third reading without having been amended in committee or on second reading, the bill as
introduced in that house will be the only paper version available. In the first house, that will
be the "printed bill"; in the second house it will be the "reengrossed bill". However, a third
reading amendment should still refer to the "engrossed" or "revised" bill, as appropriate, to
reflect the fact that the bill has gone through second reading.
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3.3 GUIDELINES FOR DRAFTING AMENDMENTS

3.3.1 General Guidelines

The drafter should remember the following points in the preparation of amendments to bills.

(1) When amending any version of a bill, a committee report, or another amendment,
identify the document being amended in the first amendment instruction and refer to the
page and line number where changes are made or inserted. It is not necessary to refer to the
section number of the bill. Repeat the page number for each subsequent amendment
instruction, and end each amendment instruction with a period. For example:

Amend printed bill, page 2, line 1, strike "AFTER" and substitute "BEFORE".
Page 2, line 3, strike "AFTER" and substitute "BEFORE".
Page 3, line 2, strike "AFTER" and substitute "BEFORE".

Amendment instructions that strike multiple consecutive lines or strike an entire page do
not follow this "Page X, line X, strike ... "format. For example:

Amend printed bill, page 2, line 1, strike "AFTER" and substitute "BEFORE".

Page 4, strike lines 15 through 27.

Strike page 5.
(2) For the amendment instructions, the drafter may strike words or phrases, strike words or
phrases and substitute other words or phrases, insert words or phrases, or add words or

phrases.

To remove new language from the bill, the drafter should specify the word or words to be
removed:

Page 11, line 22, strike "HOSPITAL".

To indicate that the existing statute will be changed, the words need to be shown stricken,
then followed by the new terms in small caps:

Page 11, line 24, strike "hospitals" and substitute "hespttats FREE-STANDING CLINICS".

If the words being changed are not in existing statute but are being added to it, they should
not be shown stricken but simply replaced as follows:

Page 12, line 15, strike "HOSPITALS" and substitute "FREE-STANDING CLINICS".

Put text on a separate line from the amendment instruction only when adding a new
amendment instruction or when it is necessary to indicate formatting, such as a "Left Tab":
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Page 7, after line 11 insert:

"(5) NOTHING IN THIS ARTICLE 27 REQUIRES AN EXISTING COUNCIL TO
RECONFIGURE OR RECONVENE.".

Amend the Health and Human Services Committee Report, dated February 28, 2020, page
2, after line 11 insert:

"Page 6 of the reengrossed bill, line 9, after "DISABILITIES." add "THE REPORT SHALL
ALSO INCLUDE A SUMMARY OF THE NUMBER OF JOBS OBTAINED FOR PERSONS WITH
DEVELOPMENTAL DISABILITIES, AND THE NUMBER OF JOBS RETAINED BY THOSE
INDIVIDUALS AT THREE MONTHS, SIX MONTHS, AND NINE MONTHS FOLLOWING THE
INITIAL PLACEMENT.".".

New material can be added to the end of a subsection or paragraph using "add" as the
instruction:

Page 9, line 16, after the period add "NEW SENTENCE(S)."

New material can be inserted into the middle of a sentence or paragraph using "insert" as the
instruction:

Page 2, line 21, after the period insert "NEW SENTENCE(S).". (Note: If there is more than one
period on a line, the instruction should specify the first period, second period, etc.)

Page 4, line 5, after "a" insert "CURRENT AND VALID".

(3) Punctuation marks that are part of the amended material are placed inside the quotation
marks. Punctuation marks that are not part of the amended material are placed outside the
quotation marks. This may result in two or more sets of "nested" quotation marks. For
example:

Amend the Transportation and Energy Committee Report, dated February 15, 2020, page
3, after line 26 insert:

"Page 24 of printed bill, line 17, after the period add "THE SALES AND USE TAX EXEMPTION
GRANTED TO A LESSOR OF TANGIBLE PERSONAL PROPERTY WHO AGREES TO COLLECT SALES
TAX ON LEASE PAYMENTS UNDER SECTION 39-26-114 (1)(a)(XII) SHALL NOT APPLY TO THE
SALES AND USE TAX IMPOSED PURSUANT TO THIS SUBSECTION (1)(b).".".

Page 3 of the report, line 27, strike "SHALL" and substitute "MAY".

Page 8 of the report, line 10, strike ""39-26-123 (2)."." and substitute ""39-26-123 (2). THE
SALES AND USE TAX EXEMPTION GRANTED TO A LESSOR OF TANGIBLE PERSONAL PROPERTY
WHO AGREES TO COLLECT SALES TAX ON LEASE PAYMENTS UNDER SECTION 39-26-114
(1)(a)(XII) SHALL NOT APPLY TO THE SALES TAX IMPOSED PURSUANT TO THIS SUBSECTION

(2)(c).".".

Page 9 of the report, after line 12 insert:
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"Page 58 of the bill, line 2, after the period add "THE SALES AND USE TAX EXEMPTION
GRANTED TO A LESSOR OF TANGIBLE PERSONAL PROPERTY WHO AGREES TO COLLECT SALES
TAX ON LEASE PAYMENTS UNDER SECTION 39-26-114 (1)(a)(XII) SHALL NOT APPLY TO THE
TAX ON MOTOR VEHICLES AND RELATED ITEMS IMPOSED PURSUANT TO THIS SUBSECTION

(1.,

Page 9 of the report, line 13, strike "SHALL" and substitute "MAY".

(4) Joint rule no. 21 of the Colorado Senate and House of Representatives, concerning
capitalization of new material and canceled letter type (a/k/a strike type) for material to be
omitted, applies to amendments in the same manner as it applies to bills.

(5) To indicate a series of lines or pages, use "through" to ensure inclusion of the final page
or line number mentioned. For example:

Page 10 of the reengrossed bill, strike lines 11 through 15.

Note, this departs from the statutory style favoring "to" over "through". See section 2-4-113,
C.R.S.

(6) If the drafter prepares two amendments that are to be inserted at the same point in a bill,
such as on the same page and between the same two lines, the drafter should place the
amendment that the drafter intends for the enrolling room to insert first affer the line above
that point and the second amendment before the line below that point. For example:

Amendment No. 1:
Amend printed bill, page 5, after line 16 insert:

Amendment No. 2:
Amend printed bill, page 5, before line 17 insert:

(7) Sometimes, the changes made by an amendment will require corresponding changes to
the title of the bill. If so, the title changes should go at the end of the amendment, and the
quoted portions of the title should appear in bold type:

Amend printed bill, page 1, line 102, strike "HOSPITAL" and substitute "FREE-STANDING
CLINIC".

(8) Some amendments provide for striking a bill in its entirety below the enacting clause and
substituting a new bill. A "SEBEC amendment" ("Strike Everything Below the Enacting
Clause") may be used when amendments are so extensive and numerous that amending the
bill piecemeal would be clumsy or confusing. However, the decision to prepare a SEBEC
amendment should always be reviewed with the sponsor, because some members may be
reluctant to vote for an entirely new bill in which the changes from the prior version are not
readily apparent.

(9) If an amendment is made to a committee report, give the name of the report using initial
capitals (e.g., "Judiciary Committee Report"), the date of the report, and the page and line
number amended in the report, as follows:
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Amend the Education Committee Report, dated April 1, 2020, page 4, strike lines 9 through
31.

(10) If most of the committee report is to be amended, the drafter may choose to strike the
committee report and substitute it with amendments to the bill. If more than one committee
report is stricken, strike the most recently adopted committee report first. For example, if the
Judiciary Committee report was adopted January 15 and the Appropriations Committee
report was adopted March 15, strike the Appropriations Committee report first and then the
Judiciary Committee report:

Strike the Appropriations Committee Report, dated March 15, 2018.
Strike the Judiciary Committee Report, dated January 15, 2018, and substitute:
"Amend printed bill, page 2, line 16, ... [etc.]".

Other examples of amendments striking committee reports appear in Appendix C, section
C.2.2 of this manual. Note that the "settled question" rule in the house creates differences in
the proper form and timing of these amendments, depending on whether they are offered in
the house or the senate.

(11) Sometimes a legislator will ask to "amend an amendment" that has not yet been
adopted. This may happen, for example, if a lengthy amendment has already been
distributed to committee members before the hearing, and the sponsor or another member
wishes to offer a small change to it during the hearing. To amend a proposed committee
amendment, identify it as the "proposed amendment," cite the storage number in
parentheses, and give the page and line number as for any other amendment:

Amend proposed committee amendment (HB1137 1.001), page 1, line 14, ... [etc.]
Other examples of amendments to amendments appear in Appendix C of this manual.

(12) In an amendment to another amendment, such as a floor amendment to a committee
report, references to specified pages and lines are sometimes confusing because the page and
line numbers might refer to the original bill or to the amendment being amended. In such
cases the drafter should always include a reference to the document being amended each
time a page number is given. The example for paragraph (3) above, illustrating proper
punctuation when quoting other amendments, also illustrates how to clarify references to the
bill and a committee report. Other examples appear in Appendix C, section C.4.

(13) When an amendment changes or strikes a phrase that extends over two successive lines,
the drafter may include references to both lines in one instruction instead of writing a
separate instruction for each line. For example, if the phrase "beyond a reasonable doubt" is
being changed to "by clear and convincing evidence" and a line break occurs after "beyond
a", the amendment can be written as follows:

Page 1, lines 7 and 8, strike "BEYOND A REASONABLE DOUBT" and substitute "BY CLEAR AND

CONVINCING EVIDENCE".
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(14) Repetitive amendments. Occasionally a drafter will draft an amendment that changes
a word, term, or phrase that occurs repeatedly in the bill. If it becomes too cumbersome to
write a separate instruction for each occurrence, the drafter can identify all occurrences in a
single instruction. In this case, the language change comes first, followed by the locations of
the change using bold for each new page number. The drafter should place the instruction at
the end of the amendment after any single change instructions but before the title change.
Drafters have discretion when determining when to use this format. There is no threshold
requirement for when the format must be used. The amendment looks like this:

Strike "PRIVATE SECURITY COMPANY" and substitute "GOVERNMENTAL AGENCY" on: Page
2, lines 8 and 10; Page 3, lines 4, 9 and 10, and 16 and 17; Page 4, lines 9 and 10, 11 and
12, 15 and 16, 21, and 24; Page 5, line 23; Page 6, line 1, 7,9, and 14 and 15; Page 7, line
7,9,13,17, 18, 20, and 23 and 24; and Page 8, lines 15 and 16, 17 and 18, 21, and 26.

If a drafter changes a term this many times, there will probably be instances when the term
has a comma, semi-colon, colon, apostrophe, or period attached. The Office's amendment
drafting standard normally requires that the drafter include with the term any attached
punctuation. When using the format for repetitive amendments, the punctuation is not
attached. However, the punctuation will still remain in the bill, so drafters need to be careful
in reviewing the preamended bill after adoption of a repetitive amendment to ensure that the
punctuation has not been inadvertently removed or changed. Additionally, a term used
multiple times may occasionally start a sentence, but drafters do not need to show or make a
separate amendment line for the initial capped instances of the term.

Another complication could arise if there are multiple references to the same term on a line
or lines listed in a repetitive amendment. For example:

Desired amendment is to change "EXECUTIVE DIRECTOR" to "DEPARTMENT".

Page 7, line 15 reads ". . . PURSUANT TO RULES PROMULGATED BY THE EXECUTIVE".

Page 7, line 16 reads "DIRECTOR. THE EXECUTIVE DIRECTOR SHALL REPORT ANNUALLY TO
THE GENERAL ASSEMBLY."

In this situation, the instruction would look like this:

Strike "EXECUTIVE DIRECTOR" and substitute "DEPARTMENT" on: Page 7, lines 15 and 16,
and line 16.

This makes it clear that the term that is split between lines 15 and 16 and the complete term
on line 16 are both changed. If for some reason the amendment is intended to only change
the term that is split between lines 15 and 16 and not the complete term on line 16, then
there would be no reference to just line 16 and it would be clear the amendment only
changes the split term between lines 15 and 16.

On occasion, the complete phrase may appear more than once on a single line.

Desired amendment is to change "EXECUTIVE DIRECTOR" to "DEPARTMENT".
Page 7, line 16 reads "EXECUTIVE DIRECTOR. THE EXECUTIVE DIRECTOR SHALL REPORT
ANNUALLY TO THE GENERAL."
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In this situation, the instruction would look like this:

Strike "EXECUTIVE DIRECTOR" and substitute "DEPARTMENT" on: Page 7, line 16 two times.
3.3.2 Guidelines for Drafting House Amendments - Settled Questions

The house of representatives follows the rule that once a question has been "settled" by the
body, for example by a committee of reference or the committee of the whole, it cannot be
given further consideration except through formal reconsideration. The application of this
rule means that:

1. The drafter should write any group or series of committee amendments for the same
sponsor to "dovetail" with each other and not touch the same portions of the bill if possible,
or, if that is not possible, the drafter should advise the sponsor to treat them as alternatives or
substitutes for each other.

2. During second reading, a committee report or floor amendment cannot be amended after
it has been adopted. Therefore, the drafter should use the following guidelines when drafting
house floor amendments:

(a) The drafter will need to decide whether to make the amendment to the printed (or
reengrossed) bill or to the committee report. In making that determination, the drafter needs
to use great caution to be sure an amendment drafted to the printed or reengrossed bill does
not put the amendment sponsor in a situation where the amendment will relate to language
already changed when the body voted on the committee report. If the presiding officer
determines the issue is a settled question, the presiding officer will rule the amendment out
of order and will not allow the amendment sponsor to offer the amendment. In some
instances, the drafter may be able to achieve the desired result by amending just the
committee report, i.e., by inserting into the committee report the desired amendment to the
bill. In other instances, the amendment can be split into more than one amendment with
certain amendments being made to the committee report and the other issues that are not
settled questions being made to the printed bill and handled after the committee report is
adopted.

(b) Do not make amendments to both the printed (or reengrossed) bill and a committee
report in the same amendment.

(c) In the case of an amendment to a proposed amendment, see item 3.3.1 (11) above, the
drafter should inform the sponsor that the amendment to the proposed amendment needs to
be offered before the proposed amendment itself is adopted. Remember, the senate rule is
just the opposite. See section 3.3.3 below.

3.3.3 Drafting Senate Amendments

Unlike the house of representatives, the senate does not follow the settled question rule
described above in section 3.3.2. In the senate, the drafter may amend different documents,
such as a committee report and the printed or reengrossed bill, in the same amendment. For
example:
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Amend the Finance Committee Report, dated January 20, 2020, page 1, line 6, strike "AN"
and substitute "A COMPLETED".

Page 1, line 11, after "REGISTER" insert "BY ENDORSEMENT".
Amend printed bill, page 4, line 12, strike "(c)" and substitute "(5)".
Page 4, line 14, strike "(5)" and substitute "(6)".

Also, in the senate during second reading, a committee report, or any other kind of floor
amendment, cannot be amended until after it has been adopted by the body. Floor
amendments are considered by the body in the order they are turned in to the secretary of
the senate. If the drafter prepares an amendment to a proposed amendment for second
reading, the drafter should inform the sponsor that the amendment to the proposed
amendment needs to be offered after the proposed amendment is adopted.

3.4 COMMITTEE OF THE WHOLE ("COW") AMENDMENTS

The committee of the whole in both houses consists of the full body of the house or senate,
sitting as a committee to consider bills, committee reports, and amendments to bills. When
the committee of the whole finishes work for the day, it "rises and reports" the actions it took
in that capacity. The committee of the whole report is then subject to adoption by the full
house or senate, voting on second reading.

Amendments are sometimes proposed to amend the committee of the whole report. These
amendments are usually prepared by the amendment clerk, but drafters are sometimes asked
to assist. In the house, an amendment to the committee of the whole report can only indicate
that a previously offered amendment passed or did not pass. But in the senate, a member
may offer an amendment to the committee of the whole report to show that an amendment
that was not offered in debate did pass. Therefore, the amendment might contain new
material, for which the amendment clerk might request the drafter's assistance.

3.5 SINGLE SUBJECT - ORIGINAL PURPOSE - TITLE
AMENDMENTS

When an amendment is prepared, the drafter should always check to ensure that the
amendment does not change the original purpose of the bill, which is prohibited by section 17
of article V of the state constitution, and that it does not violate the single-subject rule set out
in section 21 of article V of the state constitution.

Article V, section 17 reads as follows:

Section 17. No law passed except by bill - amendments. No law shall be passed
except by bill, and no bill shall be so altered or amended on its passage through either house
as to change its original purpose.
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Article V, section 21 of the state constitution is quoted and discussed in the portion of this
manual relating to the drafting of bill titles. See section 2.1.1. When considering title
questions, the drafter should keep both of these provisions in mind.

The drafter may amend the title of a bill to include subject matter added to the bill by
amendment so long as that subject matter is "germane" to the original subject of the bill and
does not change the original purpose of the bill. The Colorado Supreme Court held in In re
Amendments of Legislative Bills, 19 Colo. 356, 35 P. 917 (1894), that the title of a bill may be so
amended as to cover the original purpose of the bill as extended by amendments. For
example, if an appropriation is added to a bill, the title should be amended to add the correct
appropriation trailer; for example, "AND, IN CONNECTION THEREWITH, MAKING AN
APPROPRIATION.".

The single subject of the bill generally is expressed in the phrase preceding the first comma.
Everything after the first comma is referred to as the "trailer". The function of the trailer is
simply to give more complete notice and a clearer explanation of the specific contents of the
bill. So, for example, a bill titled "CONCERNING FRUIT, AND, IN CONNECTION THEREWITH,
PROVIDING FOR THE REGULATION OF APPLE GROWERS AND FOR A TAX ON THE SALE OF
ORANGES" could be amended to include regulation of grapefruit growers, with a
corresponding addition of "AND GRAPEFRUIT GROWERS" to the title after "APPLE
GROWERS". In this case the single subject is "fruit", both before and after the addition of the
references to grapefruit growers, and the trailer gives notice of these additional references.
The inclusion of grapefruit grower regulation is consistent with the single subject and does
not change the original purpose.

The General Assembly closely adheres to an unwritten rule that a title may not be amended
to broaden the subject matter of the bill as introduced. This rule has developed as a method
of ensuring that the single-subject and change-of-purpose provisions of the state constitution
are not violated. Note that strict compliance with this rule could result in a challenge to the
amended title used in the preceding example; it could be argued that the addition of
"grapefruit growers" broadens the title. The counter-argument would be that, because one of
many available subcategories of fruit growers, i.e., apple growers, was already addressed by
the bill, the addition of one more subcategory, grapefruit growers, does not materially
increase the intended scope of the legislation.

A title may be narrowed by adding words of limitation to the subject. Occasionally,
members or drafters attempt to narrow a title by inserting the specific C.R.S. sections or
subsections to be amended by the bill; however, this approach may not actually narrow the
title for two reasons: First, there is no guarantee that the section or subsection won't be
amended to include items unrelated to the original purpose of the bill. Second, if a list of
specific C.R.S. sections is added to the trailer, the effect will be only to help explain, albeit
clumsily, the effect or purpose of the bill rather than to limit the subject matter. So before
citing a statutory section or an act in the title as a method of narrowing the title, the drafter
should consult with the team leader or revisor.

Note: It appears that the constitutional provisions would not be violated if an amendment
made in the first house to limit the subject of a title is removed or the title is broadened by
the second house so long as the second house does not broaden the original subject of the
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bill as introduced.

While bill titles can be amended and in many cases should be amended to give notice as to
what will be contained in a bill after it is amended, drafters should exercise caution in
making title amendments. Title amendments and related questions about whether or not an
amendment fits within the single subject or violates the restriction on change of purpose
involve legal interpretations that can dramatically affect the legislative process. A presiding
officer may rule amendments out of order if the presiding officer determines that the
amendments violate either provision. Amendments that violate either provision may subject
the bill to a legal challenge. The drafter should always consult with a team leader or with the
Director when the drafter has concerns about the single subject or original purpose or about
a title amendment.

The single-subject and change-of-purpose provisions cited in this chapter apply only to bills;
resolutions and memorials are not subject to the same requirements but there is no harm in
following them if the sponsor of a resolution or memorial wishes to do so. In addition,
pursuant to section 1 (5.5) of article V of the state constitution, adopted at the 1994 general
election, the single-subject rule applies to initiated measures to amend the Colorado
constitution or statutes.

For additional information concerning the single-subject rule and the original-purpose
limitation, see Appendix F of this manual, which includes portions of an Office research
memorandum titled "Bills to Contain Single Subject"; an NCSL Legisbrief that discusses
"What is Germane?"; and a memorandum concerning amendment and title questions.

3.6 CHECKING AMENDMENTS

If a bill 1s amended by a committee of reference or on second or third reading, the
publications team will send a "To Do" e-mail message to the drafter indicating that the bill
has been amended. If the bill has been amended by a committee, the drafter compares the
preamended version that has been prepared by the enrolling room with the committee report
and the printed or reengrossed bill to ensure that all changes have been correctly
incorporated. If the bill has been amended on second or third reading, the drafter reviews the
appropriate version of the bill (engrossed, reengrossed, revised, or rerevised), which should
contain all of the committee amendments plus the floor amendments.

The purpose of checking the amendments is to identify errors or inconsistencies that may
have occurred in the course of amending or enrolling the bill. While a drafter may be
tempted to conclude that the amendments "must be fine" since the drafter drafted the
amendments, the drafter needs to realize that, in many cases, amendments are altered at the
time of adoption. In addition, errors sometimes occur because of the haste in preparing rush
amendments. One way to think about the task of checking amendments is that the drafter
should devote the same care and attention to checking the bill as was devoted to drafting and
preparing the bill for introduction. Checking amendments serves as a quality-control check
on the work not only of the drafter but of everyone involved in the legislative process.

The drafter should look at the following things when checking amendments:
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Was the amendment properly enrolled? In other words, was the amendment
as adopted inserted in the proper place in the bill?

Were lines of text inadvertently dropped?

Are terms used consistently? Did the amendment use a different phrase or
term for something that is defined in the bill in a definition section?

Was gender-specific language inserted that should be gender-neutral?

Check the effective date section. If the effective date section includes different
effective dates for various provisions of the bill, check to see that the effective
date is still accurate and that any sections mentioned in the effective date are
still in the bill. Pay close attention to the effect on the effective date section of
amendments that remove or add sections to a bill.

If the bill has an effective date clause and a safety clause and has different
effective dates for various provisions of the bill, the safety clause and the

effective date clause must take effect at least as early as any other section in
the bill.

CORRECT EXAMPLE:

3-12

SECTION 5. Effective date. (1) This section and sections 3 and 6 of this act take

effect upon passage and the remainder of this act takes effect July 1, 2020.

SECTION 6. Safety clause. The general assembly hereby finds, determines, and

declares that this act is necessary for the immediate preservation of the public peace, health,
and safety.

Sometimes amendments add or remove the safety clause and substitute a
petition clause, or vice versa. These changes need to be reviewed to be sure
that the drafter used the correct language and that the change does not create a
timing issue. Check the entire bill for repeals or effective dates occurring
before the end of the 90-day period for turning in a petition. If this occurs in a
bill, the bill should have a safety clause.

Pay close attention to applicability clauses. A bill should not have an
applicability clause that conflicts with a stated applicability within the text of
the bill. Such an ambiguity might result in a court construing the applicability
in a way unintended by the sponsor or the General Assembly. Either the
language should be identical in both places or the applicability should be
stated in the text and removed from the applicability section.

If a bill does not have a safety clause, any effective dates within the bill must
occur at least ninety days after the last day on which the current legislative
session could end.

If the amendment removes part but not all of the changes to a particular
C.R.S. section, is the amending clause for the C.R.S. section still accurate?

If items have been renumbered or relettered in the bill because something was
deleted or added, were the internal references contained in the bill also
renumbered or relettered?

If an amendment repealed or renumbered or relettered a provision of current
law, are new conforming amendments needed?

Did the amendment add something to the bill that is not in the single subject
of the bill?

Did the amendment remove a section of the bill that is mentioned in the

CHAPTER 3
AMENDMENTS TO BILLS



COLORADO LEGISLATIVE DRAFTING MANUAL Rev. 09/08/2020

trailer of the bill title and fail to amend the "trailer" portion of the title?

° Are there misspellings?

° Are legal issues raised by the amendment? Did the amendment add something
that arguably is in conflict with another statute or is unconstitutional?

° Are there internal inconsistencies in the bill?

Errors in bills can be fixed one of two ways: By correction schedule ("C.S.") or by
amendment. If the mistake is minor, such as a misspelling or an incorrect amending clause,
chances are it can be fixed by C.S. In this case the drafter should simply note the error in the
comment section of the "To Do" response sent back to the publications team. Items noted on
the correction schedule will be fixed at the time the bill is enrolled. However, more
substantive problems cannot be fixed by C.S., so in the case of anything other than an
obviously minor technical error, the drafter should consult with the publications team about
the issue.

If the problem cannot be fixed by C.S., the drafter should explain the problem to the sponsor
of the bill and discuss correcting the problem by amendment. Be aware that the sponsor may
have reasons for not wanting to fix the problem immediately. For example, if the bill is
controversial and the final vote is likely to be close, the sponsor may not want to ask
permission to offer a third reading amendment but instead wait until after introduction in the
second house and fix the problem there. Or, if the bill is in the second house, a bill sponsor
might not want to fix a problem with a second or third reading amendment and risk having
the bill go to conference committee. The drafter should consult with the sponsor and present
the various options for addressing the issue and let the sponsor decide how he or she wants
to proceed. If time is of the essence, the drafter may want to prepare suggested amendment
language ahead of time.

Another option may be correcting the problem with an amendment to the annual Revisor's
Bill. However, the drafter should consult with the publications team or the Revisor of
Statutes about whether a particular matter is something that can be fixed in the Revisor's
Bill. Substantive changes cannot be done through the Revisor's Bill.
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SB256 L.013
SENATE COMMITTEE OF REFERENCE AMENDMENT
Committee on Education.
SB09-256 be amended as follows:

—

Amend printed bill, page 14, strike line 24 and substitute "IMPROVE STUDENT
2 ACHIEVEMENT.".

3 Page 14, line 25, strike "(a)".

4 Page 15, strike lines 2 and 3 and substitute "SECTION SHALL PROVIDE A PLAN
FOR USE OF THE FUNDS TO THE STATE BOARD BEFORE HOLDING AN ELECTION".

N

6  Page 15, strike lines 5 through 25.

skok skskok skk koksk kok
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HB1205 L.008 Amendment No.
HB09-1205
HOUSE FLOOR AMENDMENT
Second Reading BY REPRESENTATIVE Pace

1  Amend printed bill, page 6, after line 14 insert:

2 "(6) IF THE INTERNET-BASED VOTING PILOT PROGRAM IS
3 SUCCESSFUL FOR THE GENERAL ELECTION HELD IN 2012, THE SECRETARY
4 OF STATE SHALL IMPLEMENT AN INTERNET-BASED VOTING SYSTEM FOR
5  ALL COLORADO CITIZENS. IF THE PROGRAM IS UNSUCCESSFUL FOR THE
6 2012 GENERAL ELECTION, THIS ARTICLE 5.5 IS REPEALED, EFFECTIVE JULY
7 1,2013.".
sksk skekek skesk oskekek sksk
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HB1262 L.001
HOUSE COMMITTEE OF REFERENCE AMENDMENT

Committee on Judiciary.
HB16-1262 be amended as follows:

1 Amend printed bill, strike "PRIVATE SECURITY COMPANY" and substitute
2 "GOVERNMENTAL AGENCY" on: Page 2, lines 8 and 10; Page 3, lines 4, 9
3 and 10, and 16 and 17; Page 4, lines 9 and 10, 11 and 12, 15 and 16, 21,
4 and 24; Page 5, line 23; Page 6, lines 1, 7, 9, and 14 and 15; Page 7, line
5 7,9,13,17, 18, 20, and 23 and 24; and Page 8, lines 15 and 16, 17 and
6 18,21, and 26.

7  Strike "ALL FILES PERTAINING TO THE APPLICANT" and substitute "THE
8  APPLICANT'S FILES" on Page 3, line 1; Page 4, lines 12 and 13; Page 5,

9 line 24 two times; Page 7, lines 10 and 11; and Page 8, lines 18 and 19.

10 Strike "SEVEN" and substitute "TWENTY" on Page 3, line 14; Page 4, line
11 26; Page 6, line 12; and Page 7, line 22.

sk ckokock skok skkok skk
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CHAPTER 4: CONFERENCE COMMITTEE
REPORTS

4.1 INTRODUCTION

If a House bill is amended in the Senate or vice versa, a conference committee is the method by
which the two houses may attempt to resolve the differences between the reengrossed and
rerevised versions of the bill. Conference committees are appointed pursuant to Joint Rule No. 4
of the Senate and House of Representatives, a portion of which is quoted below:

Joint Rules of the Senate and House of Representatives
4. Conference Committees

(a) In any case of difference between the two houses upon any measure, and prior to
adoption of a motion to adhere by a majority of those elected to either house, either
house may request a conference and appoint a committee for that purpose and the
other house shall also appoint a similar committee.

(b) Each such committee shall consist of three members of the house appointing the
same, with a chairman designated, and the two committees jointly shall constitute
a conference committee. Notwithstanding any rule of the House of Representatives
or any rule of the Senate to the contrary, one of the three members of such
committee appointed by each house shall be a member of the minority party of that
house and shall be appointed by the minority leader of that house. A majority of the
members of each committee appointed by each house shall be necessary to approve
a majority report of any conference committee submitted to the General Assembly.

(b.5) A minority conference committee report shall be drafted by the Office of
Legislative Legal Services upon the request of any member of a conference
committee. No minority conference committee report shall be considered in either
house unless it is approved by one member of the conference committee from each
house.

(©) The conference committee shall meet at such time and place as shall be designated
by the chairman of the committee on the part of the house requesting such
conference and said chairman shall preside over the meetings of the conference
committee. The conference committee shall be attended by a staff member of the
Office of Legislative Legal Services and by a staff member of the Legislative
Council. The conferees shall confer fully on the reasons of their respective houses
concerning the differences between the two houses on the measure before them.

(d) With the consent of a majority of members elected to each of the two houses, the
conference committee may report on matters beyond the scope of the differences
between the two houses; otherwise the committee shall report only on matters
directly at issue between the two houses.

(e) When a conference committee has reached a decision, the staff member from the
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Office of Legislative Legal Services shall draft a conference committee report
reflecting the agreements of the committee. Every conference committee report
shall be in writing.

(f) and (g) [Concern action to be taken on conference committee reports. ]

(h) [Concerns correction of an error, conflict, or inconsistency in a report by means of
a second report.]

(1) When a conference committee has met, reached a decision, and instructed the
Office of Legislative Legal Services' staff to prepare a report, the signing of the
report by the committee members shall constitute approval of the report and
ratification of the decision made by the conference committee. No report which
includes matters beyond the scope of the differences between the two houses shall
be signed until consent to report on such matters has been given in accordance with
subsection (d) of this Joint Rule.

Joint Rule Nos. 5, 6, 7, and 8 also concern conference committees and the reports of those
committees. The drafter should be familiar with these rules, but they are not essential in the
actual drafting of conference committee reports.

Conference committee reports are the most exacting phase of legislative drafting. A conference
committee report is the last opportunity to make changes to a bill before the bill is enacted by the
General Assembly. If a conference committee report contains substantive or technical errors, the
report cannot be directly amended to correct the errors. (See Joint Rule No. 4 (h) for the
correction of an error by means of a second report.) Therefore, it is very important that the drafter
makes sure that a conference committee report is complete and correct when it is signed by the
conferees. The following explanation and the examples of various types of conference committee
reports contained in Appendix D of this manual will serve as a basis for understanding the
technicalities and mechanics of such reports.

After a bill is adopted by the second house, the bill is returned to the first house (the bill’s house
of origin) if the second house made amendments to the bill. The house of origin must act on the
amendments of the second house in order to complete the final enactment of the bill. The house
of origin may concur or may refuse to concur in the amendments of the second house. If the
house of origin refuses to concur in the second house amendments, "a difference between the two
houses [on the] measure," as stated in Joint Rule No. 4 (a), is immediately created. The
amendments of the second house are the basis of this difference. Therefore, the amendments of
the second house are the only matters that may be considered by a conference committee in its
report, except as otherwise noted below.

Joint Rule No. 4 (d) states: "With the consent of a majority of members elected to each of the two
houses, the conference committee may report on matters beyond the scope of the differences
between the two houses. . . ." Accordingly, if given this consent, the conference committee can
consider any part of the bill before it, can recommend new provisions concerning the subject
matter of the bill, or can even write a new bill relating to the same subject matter. Joint Rule No.
4 (1) specifically permits a conference committee to consider matters beyond the scope of the
differences before permission is granted but requires the conference committee to obtain such
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permission before the report is signed. Note that the operative term here is "signed".
Simply stated, a conference committee may:

(1) Recommend the adoption or rejection of each amendment made by the second
house or recommend changes in or substitutions for those amendments, but to no
other provisions of the bill, i.e., all changes are "within the scope of the
differences"; or

(2) If the conference committee has the consent of a majority of members elected
to each of the two houses to report on matters other than those that are at issue
between the two houses, i.e., matters "outside the scope of the differences",
recommend amending any provision of the bill, recommend new matter relating to
the subject matter of the bill, or even recommend an entirely new bill relating to
the same subject matter.

If a conference committee decides to accept the bill as amended in the second house, it may
submit a report that adopts the rerevised bill (see the applicable sample in Appendix D of this
manual). However, a conference committee report is not necessary in such case. As a procedural
alternative, the first house may instead act to concur in the second house amendments, dissolve
the conference committee, and repass the bill as amended in the second house. Similarly, if a
conference committee decides to accept the bill as it left the first house, it may submit a report
that adopts the reengrossed bill, or, as a procedural alternative, the second house may recede
from its position on the bill. See Joint Rules No. 5 and 6.

If the second house has adopted an amendment striking everything below the enacting clause (a
"SEBEC" amendment), the entire bill is considered within the scope of the differences, and
therefore the conference committee can consider any part of the bill. The Office's view has been
that, in this case, the conference committee could add provisions to the bill that were not ever
part of the bill, or even completely rewrite the bill, as long as the final content fits under the title.
In effect, the title of the bill defines the scope of the differences between the two houses. In such
an instance, the drafter does not need to draft the conference committee report to show "scope"
and, procedurally, neither house needs to get power to go beyond the scope of the differences.

If the conferees want to amend the same C.R.S. section in two different ways and part of the
amendment is within the scope of the differences and part is beyond the scope of the differences,
the question arises about whether to have two separate amending clauses in the bill. If possible,
the drafter should sever the amendments and write two amending clauses identifying the
amendments as within or beyond the scope. However, sometimes it is too confusing or difficult
to sever the amendment, in which case the drafter should put both changes in the "beyond the
scope" portion of the report and explain to the conferees that, for ease of comprehension, the
portion of the amendment that is within the scope was combined with the portion of the report
that shows the beyond-the-scope portion.

If the title of a bill was amended in the second house (the rerevised bill) and the conference
committee report is being drafted to amend the reengrossed bill, the title that should be used in
the conference committee report is the title of the reengrossed bill since that is the document
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being amended.

A conference committee report can only include amendments adopted by the committee. The
drafter of the report cannot include technical amendments in a conference committee report
unless the committee has agreed to specific technical changes the drafter brings to the
committee's attention or if the committee has agreed to include any technical changes the drafter
finds when preparing the report. Technical changes are subject to the same "scope"
considerations that apply for substantive changes.

4.2 DRAFTING A CONFERENCE COMMITTEE REPORT

4.2.1 Form of the Report

Conference committee reports are prepared as amendments to either the rerevised bill or the
reengrossed bill. The drafter should use the rerevised bill unless amending the reengrossed bill is
simpler. Sample conference committee reports covering most situations are contained in
Appendix D of this manual, and the drafter should carefully follow the form of the appropriate
sample.

4.2.2 Attendance at the Meeting

The drafter of the bill or another attorney from the Office should attend the meeting of the
conference committee. See Joint Rule No. 4 (¢). When a bill is assigned to a conference
committee, a conference committee packet is assembled and a file is maintained for each bill in
conference committee. The drafter of the bill will be informed when and where the conferees will
meet. The drafter should have copies of the rerevised and the reengrossed bills to work with at
each conference committee meeting.

Unlike other committee meetings, a conference committee meeting requires active participation
by the drafter, and the drafter should sit at the table with the conferees. Remember, once the
conference committee adopts and signs the report, there will be no further opportunities to "fix"
any problems with the report or the bill. So the drafter should be prepared to appropriately clarify
or advise the committee in case of any question regarding substance or procedure.

4.2.3 Preparing a Draft Conference Committee Report

Sometimes a drafter will be asked to prepare a draft conference committee report for
consideration by the conferees. To ensure that such a draft is not mistaken for a report approved
by the conference committee, the draft should be clearly labeled as a draft on the first page and
the signature lines at the end of the report should either be deleted or marked through.

4.2.4 Signing the Report

The drafter of the report is responsible for arranging for members of the conference committee to

CHAPTER 4
4-4 CONFERENCE COMMITTEE REPORTS



COLORADO LEGISLATIVE DRAFTING MANUAL Rev. 09/08/2020

sign the report. Every member of the conference committee should be offered an opportunity to
sign the report, including members who were absent from the meeting at which the report was
adopted and members who voted against the report.

If it appears likely that the committee will accept a previously prepared draft report without
changes, the drafter should bring one original final version of that draft, with signature lines, and
be ready to offer it to the members to sign immediately after the meeting if they so desire. It may
even be helpful to lightly pencil in the members' names below the appropriate lines (see 4.2.6,
below, concerning matters of form) so that they will sign in the right place. The pencil marks can
be erased later.

4.2.5 Filing the Report - Adoption

After the report is signed, four copies of the signed report must be made for filing with the House
and Senate. The signed original and two copies are filed with the house assenting to the
conference; i.e., Senate bills are filed with the House, and House bills are filed with the Senate.
The other two copies are filed with the opposite house.

Usually, a bill's house of origin requests the conference, and the second house assents. Therefore,
the second house usually acts first on the conference committee report.

4.2.6 Guidelines for Matters of Form

(1) No "white out" changes or interlineations should be made on an original conference
committee report. This is subject to change in a "rush" situation, in which case the person making
the changes on the original is responsible for making sure that the changes are also made in the
document as stored in the computer.

(2) No line numbers should appear on the side of the page. A conference committee report is not
subject to amendment, so line numbers are not required.

(3) Signature lines should never appear on a page by themselves.

(4) Conference committee reports on a House bill should have House signature lines appearing
on the left side of the page and Senate signature lines appearing on the right side of the page.
This format is reversed for a Senate bill. It is customary for the majority-party members in each
house to use the top two lines, with the chair of the committee (usually a prime sponsor of the
bill) taking the first line on each side, as applicable.

4.3 PROCEDURAL ASPECTS OF CONFERENCE COMMITTEES

The joint rules and the rules of the House and the Senate set forth a number of requirements and
procedural limitations on conference committees, including limiting the options for action
depending on the particular stage the bill is in. See Appendix D of this manual for charts listing
the conference committee options for House bills and Senate bills, depending upon what stage of
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proceedings the particular bill is in.

CHAPTER 4
4-6 CONFERENCE COMMITTEE REPORTS



COLORADO LEGISLATIVE DRAFTING MANUAL Rev. 09/08/2020

CHAPTER 5: SPECIAL RULES AND
TECHNIQUES OF DRAFTING AND GRAMMAR
AND STYLE

5.1 JOINT RULE 21

Joint Rule No. 21 of the Senate and House of Representatives requires that all bills must be
submitted to the Office of Legislative Legal Services before introduction for approval as to
form.

In every bill amending existing law, the drafter must follow Joint Rule No. 21 to show the
specific changes to existing law by using small capital letters and strike type (referred to as
"cancelled letter type" in Joint Rule No. 21). At the discretion of the Office, when
amendments are so extensive or compliance with the method of showing changes is not
feasible, the drafter may use the repeal or repeal and reenact methods rather than the small
capital letters and strike type method. The requirement to show changes in existing law by
using small capital letters and strike type is also specified in section 24-70-204 (2), C.R.S.
The pertinent parts of Joint Rule No. 21 provide:

(a) Bills which would amend existing law shall show the specific changes to be made
to existing law in the following manner:

(D) All new material shall be capitalized.

2) All material which is to be omitted from existing law shall be shown in its
proper place in cancelled letter type; such material, however, shall not be
deemed a part of the bill.

3) The bill as printed shall show the following explanation at the bottom of
the first page: 1) "Capital letters indicate new material to be added to
existing statute;" 2) "Dashes through words indicate deletions from existing
statute."

The foregoing shall not apply to those bills or sections of bills which repeal or repeal and
reenact existing law with amendments, if compliance is not feasible in the discretion of the
Office of Legislative Legal Services.

5.1.1 Capitalization Requirements

New material is always shown in small capital letters.

The text of new material, regardless of length and even if it comprises an entire section, part,
or article, is always indicated in small capital letters. New material is not shown in lower
case in any part of a bill. The repeal and reenactment, recreation and reenactment, and
enactment of new titles, articles, parts, sections, subsections, and smaller provisions should
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always appear in small capital letters.

Several examples of the use of small capital letters as required in Joint Rule No. 21 follow.

5.1.1.1 Amending Existing Law and Showing Changes by Use of Small

Capital Letters and Strike Type

5.1.1.2 Amending Existing Law by Adding a New Article, Part, Section,

SECTION 1. In Colorado Revised Statutes, amend 10-16-129 as follows:

10-16-129. Costs of administration. Every corporation subject to the provisions
of this article 16 shall pay annually on March 1 to the commissioner to defray the cost of
administering and implementing the rate review procedures established pursuant to sections
10-16-125to 10-16-128 an amount equivalent to fiveeentsperpersomenrottedt ONE-FIFTH
OF ONE PERCENT OF THE PREMIUMS COLLECTED OR CONTRACTED FOR ON the health service
plans of such corporation etrPecember-31-of IN the prior CALENDAR year.

Subsection, Etc. - New Material Is Shown in Small Capital Letters

SECTION 2. In Colorado Revised Statutes, 26-2-111, add (7) as follows:

26-2-111.  Eligibility for public assistance. (7) IN ACCORDANCE WITH
DEPARTMENT RULES, MEDICAL CARE WITH THE SAME SCOPE OF BENEFITS AS THE MEDICAL
CARE PROVIDED IN ARTICLE 4 OF THIS TITLE 26 UNDER THE "COLORADO MEDICAL
ASSISTANCE ACT" SHALL BE PROVIDED TO THOSE PERSONS ELIGIBLE FOR AID TO THE NEEDY
DISABLED DUE TO A TEMPORARY DISABILITY AS DEFINED IN SECTION 26-2-103 (6)(a) AND
DEPARTMENT RULES.

5.1.1.3 Amending Existing Law by Adding a New Subdivision to a
Section, Combined with Amendments to Other Subdivisions of the

Same Section - the New Subdivision Is Shown in Small Capital Letters

5-2

SECTION 3. In Colorado Revised Statutes, 39-26-102, amend (15); and add (2.7)
as follows:

39-26-102. Definitions. (2.7) "DIRECT MAIL ADVERTISING MATERIALS" MEANS
DISCOUNT COUPONS, ADVERTISING LEAFLETS, AND OTHER PRINTED ADVERTISING,
INCLUDING, BUT NOT LIMITED TO, ACCOMPANYING ENVELOPES AND LABELS.

(15) "Tangible personal property" means corporeal personal property. The term
shall not be construed to include newspapers, as legally defined by section 24-70-102, or
preprinted newspaper supplements which THAT become attached to or inserted in and
distributed with such newspapers, OR DIRECT MAIL ADVERTISING MATERIALS THAT ARE
DISTRIBUTED IN COLORADO BY ANY PERSON ENGAGED SOLELY AND EXCLUSIVELY IN THE
BUSINESS OF PROVIDING COOPERATIVE DIRECT MAIL ADVERTISING.
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5.1.1.4 Recreating and Reenacting Old Law - the Text of the New
Material Is Shown in Small Capital Letters, Regardless of Length

SECTION 4. In Colorado Revised Statutes, recreate and reenact, with
amendments, 25-4-1410 as follows:

25-4-1410. Repeal of part. THIS PART 14 IS REPEALED, EFFECTIVE JULY 1, 2000.
5.1.2 Bold and Italics for New Numerals in Statutory Text

The Committee on Legal Services approved the use of bold and italics in bill language in
2018, and it is now mandatory for changes to statutory language in only the following two
categories:

1) New numerals and symbols in a series; and
2) New numerals and symbols in a table.

The general rule is that new statutory language is shown in small capital letters. However,
small capital letters are not noticeable with numerals and symbols, which cannot be
capitalized. Therefore, when adding a new numeral in statutory text, either in a series of
existing numerals or an existing table, the drafter must show the new numeral in bold and
italics to clearly indicate that it is new. If parentheses or a dollar sign symbol are adjacent to
the numeral, without a space, then the drafter should show that symbol in bold and italics
too. Drafters should continue to show repealed numerals in strike type.

Bold and Italics Coding: The bold and italics coding operates the same as small capital
letters coding; it should wrap around the numerals, which may include punctuation within
and outside the new material. Do not include the spaces on either side. In addition, the bold
code should be on the inside, touching the numeral, then the italics code on the outside. To
achieve this, select bold first, then italics through the menu or key command.

...sections 5-16-124 (1), 6-16-104.6, 12-61-907, 23-64-121 (1), 33-4-101 (1)...

-sectionsd-5-16-1240:(1),-6-16-104.6 - |ltalc jBold )12-61-907 -23-64-121C-(1),0_Bold [ Italc <> 33-4-101-(1)...

If these standards are not met exactly, it will not negatively impact enrolling or publications
from a technical standpoint. While these are the standards by which drafters and editors
should use bold and italics, it will not break the system if the bold and italics codes are
swapped or if a comma isn't included.

The following are examples of how to show new numerals in different contexts:
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5.1.2.1 Category 1: New Numeral in a Series

5.1.2.1.1 Internal References: Sections and Subsections

11-35-101. Alternatives - requirements - definition. (1) The requirement of a
surety bond as a condition to licensure or authority to conduct business or perform duties
in this state provided in sections 5-16-124 (1), 6-16-104.6, 12-61-907, 23-64-121 (1),
33-4-101 (1), 33-12-104 (1), 3555164 37-91-107 (2) and (3), 38-29-119 (2),
39-21-105, 39-27-104 (2)(a), (2)(b), (2)(c), (2)(d), (2)(e), (2.1)(a), and 44-20-413 may be
satisfied by a savings account or deposit...

5.1.2.1.2 Internal References: Subsections

12-39-111. Grounds for discipline. (1) The board has the power to revoke,
suspend, withhold, or refuse to renew any license in accordance with the procedures set
forth in subsections (1), 35 (2), (4), (6), and (8) of this section.

5.1.2.1.3 Year

22-54-104. District total program - definitions. (3.5) Minimum per pupil funding
shall be:

(a) Forthe 26+5-162017-2018, 2018-19,2019-20, and tater 2020-21 budget years,
the amount must be...

5.1.2.2 Category 2: New Numeral in a Table

5.1.2.2.1 Table: Dollar Sign Separated by a Space

42-4-1701. Traffic offenses and infractions classified - penalties - penalty and
surcharge schedule - repeal. (4) (a) (I) Every person who is convicted of a violation of this
title 42 shall be fined as follows:

Section Violated Penalty Surcharge
42-2-101 (1) or (4) $35.00 $ 16:66 12.00
42-2-101 (2), (3), or (5) 15.00 6.00
42-2-104 (3.5) 50.00 8.00
42-2-105 76-60 80.00 10.00

5.1.2.2.2 Table: Dollar Sign Attached

5-4

25-8-502. Application - definitions - fees - funds created - public participation
-repeal. (1.1) For each regulated activity:

Facility Categories for Permit Fees Annual Fees
(IT) General permits:
(E) Department of transportation (DOT) $9,460 $9,750
(F) Minimal discharge of industrial water $630
(G) Low complexity $826 3850
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5.1.2.3 When the Bold and Italics Rule Does Not Apply: New Language
Is Clear from Context

Bold and italics only work if they are clear and convenient for the drafter and reader. The
drafter should use best judgment in determining whether a new number is apparent through
context in or around a series or table. As is standard practice, continue striking and
re-adding language when needed for clarity, such as with the addition of an article or title
number. Normal coding procedures apply.

5.1.2.3.1 Using Small Capital Letters to Show Context: Part Number

39-22-4703. Definitions. Asused in this part PART 47, unless the context otherwise
requires:

5.1.2.3.2 Using Small Capital Letters to Show Context: Section Number
Repeated to Show New Subsection Numbers

(k) The amount recaptured in accordance with seetron39=22=4765+(2) SECTION
39-22-4705 (2), (3), AND (3.5).

5.1.2.3.3 Final Number in the Series Is Accompanied by Small Capital
Letters

(g) Has been convicted of or pled guilty or nolo contendere to a misdemeanor
related to drugs or alcohol or a felony. A certified copy of the judgment of a court of
competent jurisdiction of the conviction or plea is conclusive evidence of the conviction or
plea. In considering the disciplinary action, the director is governed by sections 12-20-202
(5), 12-30-404, and 24-4-105, AND 24-5-101.

5.1.2.3.4 Updating Internal References: Number Is Accompanied by Small
Capital Letters

(b) Any form of identification indicated in paragraph-ta)rof-thisstbseetion(19:5)

SUBSECTION (19.5)(a) OF THIS SECTION that shows the address of the eligible elector shall
be considered identification only if the address is in the state of Colorado.

5.1.3 Repealing Existing Law

The repeal of a portion of C.R.S. is indicated by strike type unless the material being
repealed exceeds one page or one section, in which case the repeal is indicated by a straight
repeal clause.

5.1.3.1 Repeal Without Other Amendments
SECTION 1. In Colorado Revised Statutes, repeal 25-4-1506 as follows:

25-4-1506. Repeal of part. Thispartt5tsrepeated;effective Fuly 151992
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5.1.3.2 Repeal Combined with Other Amendments to Same Section

SECTION 2. In Colorado Revised Statutes, 18-9-201.5, amend (4); and repeal (3)
as follows:

18-9-201.5. Scope of part 2. (3) Nothmgimrthtspart2-shataffect-antmal-care

(4) Nothing in this part-2-shatiaffeet ARTICLE 9 AFFECTS facilities licensed under
the provisions of the federal "Animal Welfare Act of 1970", 7 U.S.C. sec. 2131 et seq., as
amended.

5.1.3.3 Repeal of Material Exceeding One Page or One Section in
Length - Straight Repeal

SECTION 3. In Colorado Revised Statutes, repeal part 15 of article 4 of title 25.
5.1.4 Repealing and Reenacting Existing Law

Generally, even if the drafter is completely rewriting existing law, the drafter should show
the text of the existing law in strike type followed by the text of the new law in small capital
letters. However, if the existing law exceeds one page or one section in length or if the
changes are so extensive as to make reading the bill with strike type and small capital letters
very difficult, the drafter may repeal and reenact the existing law. In this case the text of the
existing law is not shown and the new material is shown in small capital letters. The drafter
should work with the sponsor to decide which method the sponsor prefers.

5.1.4.1 Existing Law Does Not Exceed One Page or One Section

SECTION 1. In Colorado Revised Statutes, 35-9-102, amend (21) as follows:

35-9-102. Definitions. (21) "Pesticide" means

b)—Any-substanceo nre-ofsubsta ded-foruse-as—aptantreg -
defoltant,—or—destccant: A SUBSTANCE OR MIXTURE OF SUBSTANCES INTENDED FOR
PREVENTING, DESTROYING, REPELLING, OR MITIGATING A PEST ORA SUBSTANCE OR MIXTURE
OF SUBSTANCES INTENDED FOR USE AS A PLANT REGULATOR, DEFOLIANT, OR DESICCANT;
EXCEPT THAT THE TERM "PESTICIDE" DOES NOT INCLUDE AN ARTICLE THAT IS A "NEW
ANIMAL DRUG" AS DESIGNATED BY THE UNITED STATES FOOD AND DRUG ADMINISTRATION.
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5.1.4.2 Existing Law Exceeds One Page or One Section

SECTION 2. In Colorado Revised Statutes, repeal and reenact, with
amendments, 35-10-111 as follows:

35-10-111. Record-keeping. EACH COMMERCIAL, LIMITED COMMERCIAL, AND
PUBLIC APPLICATOR SHALL KEEP AND MAINTAIN RECORDS OF EACH PESTICIDE APPLICATION
IN THE FORM AND MANNER DESIGNATED BY THE COMMISSIONER ...

5.1.5 An Amended Provision Should Be Shown in Context Whenever
Helpful FOR a Clear Understanding of the Amendment - "User-friendly"
Drafting

A primary consideration in preparing bills is to present changes to the law in a manner that
facilitates clear understanding. This concept is called "user-friendly" drafting, and it means
the drafter should include as much of a statute as necessary to put a proposed change in
context. The practice of amending the smallest subdivision of a section and not showing
related subdivisions is discouraged since it is not as likely to show amendments in context.
Use entire sections or subsections except when the length of the section or subsection makes
this impractical or inappropriate, such as where the length of the additional material exceeds
one page.

Additionally, always include the introductory portion of a statute in a bill, even if it will not
be amended, when amending one or more of the provisions following that introductory
portion.

5.1.5.1 Amended Material Shown in Context

SECTION 1. In Colorado Revised Statutes, amend 22-20-105.5 as follows:

22-20-105.5. Statewide information and communication network. (1) The
department shall establish a statewide information and communication network in order to
promote excellence in education for all students in public schools, including gifted children.

(2) This section is repealed, effective July 1, 993 1995, unless the general
assembly acting by bill continues this section.

5.1.5.2 Introductory Portion Shown

SECTION 2. In Colorado Revised Statutes, 25-1-107, amend (1)(s) as follows:

25-1-107. Powers and duties of the department. (1) The department has, in
addition to all other powers and duties imposed upon it by law, the following powers and
duties:

(s) To establish and enforce standards for exposure to toxic materials mthe

gaseous; quid;or-sohdphase that may be deemed necessary for the protection of public
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health;

5.1.6 Specific Applications of Joint Rule No. 21

5.1.6.1 Small Capital Letters Always Follow Strike Type

In applying the rule, first show the strike type if new material is to be substituted for the
omitted material and then follow with the new material in small capital letters.

Correct Application:
"The permit fee shat-be-two IS FOUR dollars."
Incorrect Application:

"The permit fee IS FOUR shal-betwo dollars."”

5.1.6.2 Addition to Unsubdivided Section

When adding a new subsection to a section that has no numbered subsections, designate the
existing section as subsection (1), and then add the new material as subsection (2) in small
capital letters. Numbered subsections, paragraphs, and so forth cannot be added if the
existing statute to be amended does not already contain numbered subsections, paragraphs,
etc. The entire section must be amended and all the new material must be in small capital
letters. Example:

SECTION 1. In Colorado Revised Statutes, amend 30-11-103 as follows:

30-11-103. Commissioners to exercise powers of county - property of county.
(1) The powers of a county as a body politic and corporate shattbe ARE exercised by a
board of county commissioners therefor.

(2) A REAL OR PERSONAL ESTATE CONVEYED TO A COUNTY SHALL BE DEEMED THE
PROPERTY OF SUCH COUNTY.

[The existing law before amendment contained only the first part of the section headnote
and no subsection number (1).]

5.1.6.3 Changes or Additions to Section Headnotes

The example shown in section 5.1.6.2 also illustrates a point with respect to rewording or
extending section headnotes. The headnote of section 30-11-103, C.R.S., before being
amended, contained only the words "Commissioners to exercise powers of county." When
subsection (2) was added, the content of the section was extended, and the extension was
reflected in the section headnote by adding the words "property of county." In changing or
expanding a section headnote, the drafter need not follow Joint Rule No. 21, since section
headnotes are not part of the legislative text. Many times, even though a section is amended
or extended, the section headnote is comprehensive enough not to require change. The
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drafter should make any changes in section headnotes as short as possible and as descriptive
of the changes covered by the amendment as possible.

The drafter may not change a section headnote by amendment unless the drafter is also

making substantive amendments to the text of the section. If necessary, the revisor of
statutes may make editorial changes to section headnotes.

5.1.6.4 Punctuation Changes

Joint Rule No. 21 does not apply to changes in punctuation since one obviously cannot
capitalize a period, comma, or semicolon, and it is not the practice of the Office to show
punctuation, standing alone, in strike type.

Correct Application:

The applicant shall pay a fee of two dollars. and Any such copy of the record is prima facie
evidence ....

Incorrect Application:

The applicant shall pay a fee of two dollars;. andatry ANY such copy of the record is prima
facie evidence ....

Merely insert the period in place of the existing comma. When punctuation is contained in a
series of words in strike type, the strike type will run through the punctuation as in this

example: "The commission shall reeetve; investigate,and-pass-upon HEAR complaints."

5.1.6.5 Capitalization changes

To change the capitalization of a word, either by uppercasing the first letter or lowercasing
the first letter, it is not necessary to strike the original word and substitute the new word in
small capital letters. Capitalization is considered an editorial change and can simply be
changed.

Correct application: Change "the national fire code" to "the National Fire Code"
Incorrect application: the matronatfire-code NATIONAL FIRE CODE

5.1.6.6 Parts of Words

Do not apply strike type or small capital letters to just part of a word. Use strike type through
the entire word and small capital letters for the new word:

Correct Application:

The eommisstonrer COMMISSIONERS have the power ....
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Incorrect Application:

The commissionerS have the power ....
5.1.6.7 Proposed Constitutional Amendments

Proposed amendments to the Colorado constitution are written as concurrent resolutions
rather than bills, either Senate or House concurrent resolutions depending on where
introduced. Pursuant to the following rules of the House and Senate, Joint Rule No.
21applies to indicate the proposed changes in concurrent resolutions:

Rules of the House of Representatives
26. Resolutions and Memorials

(b) House concurrent resolutions as well as Senate concurrent resolutions shall be
treated in all respects as bills ...

Rules of the Senate
30. Resolutions and Memorials

(a) 2) Senate concurrent resolutions, as well as House concurrent resolutions,
shall be treated in all respects as bills .... All other provisions of these rules
or the joint rules applying to bills shall also apply to concurrent resolutions.

5.1.6.8 Approval as to Form by Office of Legislative Legal Services

Joint Rule No. 21 provides, in part, as follows:

Joint Rules of the Senate and House of Representatives
21. Bills Which Amend Existing Law

(d) All bills before being introduced shall be submitted to the Office of Legislative
Legal Services for approval as to form pursuant to the provisions of this rule.

Bill drafters in this Office comply with Joint Rule No. 21 when drafting bills. Bills drafted by
outside sources very often do not comply with the rule or the rule is not correctly applied.
When reviewing bills from outside sources, it is the duty of the drafter to apply the rule and
to make other necessary changes as to form and as to citations, capitalization of words, and
so forth.

5.2 SUBSECTIONS, PARAGRAPHS - DEFINITIONS SECTIONS

Subsections, except for definitions, almost always consist of complete sentences. If a section
consists of an introductory clause ending with a colon and followed by a series of numbered
or lettered subdivisions, use a numbered subsection with paragraphs as follows:
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Correct Application:

11-8-105. Pledge of assets. (1) A state bank may pledge its assets to:

(a) Enable it to act as agent for the sale of obligations of the United States;

(b) Secure borrowed funds;

(c) Secure deposits when the depositor is required to obtain such security by the
laws of the United States, by the terms of any interstate compact, by the laws of any state,
or by the order of a court of competent jurisdiction;

(d) Otherwise comply with the provisions of this code.

Incorrect Application:

11-8-105. Pledge of assets. A state bank may pledge its assets to:

(1) Enable it to act as agent for the sale of obligations of the United States;

(2) Secure borrowed funds;

(3) Secure deposits when the depositor is required to obtain such security by the
laws of the United States, by the terms of any interstate compact, by the laws of any state,
or by the order of a court of competent jurisdiction;

(4) Otherwise comply with the provisions of this code.

Partial sentences contained in subdivisions following a colon end with a semicolon,;
complete sentences in these subdivisions are punctuated with a period. Example:

10-2-907. Required contract provisions - reinsurance intermediary-managers.
(1) Transactions between an RM and the reinsurer steh THE RM represents shall only be
entered into . . . The contract shalt MUST, at a minimum, contain provisions that incorporate
all of the following:

(a) The reinsurer may terminate the contract for cause upon written notice to the
RM. The reinsurer may suspend . . . the cause for termination.

(b) The RM shall render accounts to the reinsurer accurately detailing all material
transactions, including information necessary to support all commissions, charges, and other
fees received by, or owing to, the RM, and remit all funds due under the contract to the
reinsurer on not less than a monthly basis;

(¢) THERM SHALL HOLD all funds collected for the reinsurer's account shattbehetd
by-theRM in a fiduciary capacity in a bank that is a qualified United States financial
institution as defined in section 10-1-102 (17). The RM may retain no more than three
months' estimated claims payments and allocated loss adjustment expenses. The RM shall
maintain a separate bank account for each reinsurer that sael THE RM represents.

Definitions sections are slightly different because the introductory portion is not designated
as a subsection. Each definition has a separate subsection number; each subsection ends
with a period, not a semicolon; and the definitions are alphabetized. Note the standard
introductory language for a definitions section: "As used in this title __ [article __, part __,
section], unless the context otherwise requires:". For a definitions section that includes many
different examples, see section 25-7-103, C.R.S. New words are inserted in alphabetical
order, and decimal points (.1 through .9) are used to provide an appropriate subsection
number. If a new word must be inserted before the word that is defined in subsection (1), the
first definition should be stricken with strike type, the new language inserted in its place in
small capital letters, and the original definition should be added as a new subsection, or the
first definition may be repealed and reenacted as a subsection between (1) and (2), for
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example (1.5). See section B.10 of Appendix B of this manual for examples.

The drafter should not include substantive law in a definitions section. Definitions should be
just that - definitions.

Part 4 of article 4 of title 2, C.R.S., includes definitions that apply to every statute. For
example, it is not necessary to define "person" in a new act; section 2-4-401 (8), C.R.S.,
already defines "person", and the definition applies to every statute. If the drafter wants a
different definition for "person", then it is appropriate to redefine "person" in the new act.

5.3 AMENDMENTS OR ADDITIONS TO THE SAME SECTION OR
ARTICLE IN TWO OR MORE BILLS

Sometimes a bill already drafted or introduced amends the same section or adds new
material, identically numbered, as the bill being drafted. If the bills are intended to
accomplish the same result, the drafter may notify the sponsor of the later bill once all issues
of confidentiality have been resolved. The sponsor who requested the later bill may prefer to
introduce an amendment to the bill already drafted or introduced. Beware of title and
single-subject questions in this regard.

The drafter must draft each bill according to the statutes as they exist and not in relation to
another bill that has not yet been enacted even though introduced. If two or more bills
amend the same statutory sections in a manner that may cause a conflict if all of the bills
pass, the Revisor of Statutes notifies the bill sponsors and committee chairs of these
potentially conflicting bills so that the bill sponsors may work with the bill drafters to draft
appropriate amendments. When two or more bills enacted at the same session amend the
same section, the Revisor of Statutes attempts to harmonize the amendments when
preparing the Colorado Revised Statutes. If the amendments are irreconcilable, section
2-4-206, C.R.S., governs which amendment prevails. If two or more bills enacted at the
same session create new statutory subdivisions using the same numbers or letters, the
Revisor of Statutes renumbers the subdivisions as part of the publications process.

Sometimes it is necessary to amend a section that has been amended or enacted in a bill
adopted earlier in the same legislative session. The following are examples of the amending
clauses for this type of amendment:

SECTION 1. In Colorado Revised Statutes, 16-7-403, amend as amended by
House Bill 97-1254 (1) as follows:

SECTION 2. In Colorado Revised Statutes, amend as amended by House Bill
97-1320 17-22.5-304 as follows:

SECTION 3. In Colorado Revised Statutes, 37-90-137 amend as added by Senate
Bill 97-5 (8) as follows:

For additional examples of these types of amending clauses, see section B.16 of appendix B
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of this manual.

Other times, it is necessary to refer in the statute to a bill that has passed during that same
session. To do that, the drafter needs to state the number of the bill and the phrase, "enacted
in " and fill in the year. For example:

...THE PRIORITIZED LIST OF PROJECTS TO BE FUNDED BY THE REVENUES
APPROPRIATED FOR SUCH YEAR BY HOUSE BILL 09-1234, ENACTED IN 2009,
SHALL CONSIST ONLY OF...

5.4 RULES OF STATUTORY CONSTRUCTION

Every drafter should read article 4 of'title 2, C.R.S., for general rules of statutory
construction. Part 1 explains construction of words and phrases; part 2 concerns
construction of statutes; part 3 deals with amendatory statutes; and part 4 includes
definitions. In addition, drafters should read section 2-5-113, C.R.S., concerning the effect of
the enactment of Colorado Revised Statutes 1973 and the use of editorial material in
construing statutes.

Drafters should become familiar with "Sutherland Statutes and Statutory Construction". It is
a good source of information and commentary concerning issues such as Legislative Power,
Legislative Organization and Procedure, Legislative Form and Mode, Legislative Ability,
Statutory Interpretation, and Application of the Rules of Statutory Construction in Selected
Areas of Substantive Law. A set of Sutherland's is available in the copy room by the
Business Team.

Finally, drafters are encouraged to read the articles published on LegiSource concerning
statutory construction. These articles are available by searching LegiSource using the key
term "statutory construction".

5.5 INADVERTENT OMISSIONS FROM EXISTING LAW

When drafting a bill, the drafter should never type the existing law into the bill. Rather, the
drafter should use the alt-M macro to retrieve an existing statute from the Office's official
database for the bill draft. And even in using the macro, the drafter should check the printed
statutes to be sure all of the pertinent subdivisions of a statutory section were copied into the
bill, especially the introductory portions to subsections, paragraphs, and subparagraphs.
Omitting any portion of an existing statute that is identified in an amending clause as being
changed presents a serious problem. If the bill is challenged, a court may construe as
repealed any wording omitted from an existing statute that is being amended. The legislative
editors will usually catch the omission in proofreading the final bill for introduction, but it is
still extremely important that the drafter check each draft against existing law as to the
inclusion or other disposition of all provisions of the law that is being amended. This is
particularly important in reviewing a bill draft prepared by an outside source. The drafter
should never rely on a document prepared by an outside source as being an accurate record
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of existing law. The drafter should retrieve the existing law from the Office's database, and
the legislative editor should proof the bill draft against the actual statute.

The drafter can inadvertently omit language if the amending clause is inaccurate. The
amending clause must identify specifically the statute or part of the statute to be amended.
The following example illustrates how easily this very serious error can be made:

SECTION 1. In Colorado Revised Statutes, 22-14-106, amend (1) as follows:

22-14-106. Local education provider practices assessment - technical assistance
- rules. (1) (a) Each high priority and priority local education provider shatt MAY conduct
a practices assessment as described in subsection (2) of this section. Each high priority and
priority local education provider's practices assessment, shatt IFCONDUCTED, MUST consider
community partnerships with state and local government agencies and community-based
organizations and current practices and policies as they relate to different types of dropout
students or students at risk of dropping out.

Section 22-14-106 (1), C.R.S., in existing law has four paragraphs lettered (a) through (d). In
the draft, only subsection (1)(a) is amended and the remaining paragraphs are omitted
entirely, although the amending clause states that all of (1) is to be amended. If this
amendment was enacted as drafted, subsections (1)(b) through (1)(d) of the existing law
could be lost entirely. The amending clause should have stated that 22-14-106 (1)(a) was to
be amended.

The drafter should not rely on the legislative editors proofing a bill to find and correct these
types of errors. Instead, each drafter should be certain to identify specifically the statutory
subdivision being amended and check the copy carefully to see that none of the existing law
has been omitted.

5.6 INTERNAL REFERENCES

5.6.1 References to Colorado Revised Statutes

In amending and repealing clauses, bill titles, and other nonstatutory provisions, except
appropriation clauses, cite the Colorado Revised Statutes as "Colorado Revised Statutes". In
appropriation clauses, use the abbreviation "C.R.S." when referring to the Colorado Revised
Statutes. See section 24-75-112.5, C.R.S.

Before 2017, when referring to the Colorado Revised Statutes in the body of a statute, the
abbreviation "C.R.S." was used when referring to a statutory provision not located in the
same title as the section containing the reference. Starting in 2017, references to statutory
provisions within the statutes should not use "C.R.S." whether the reference is within the
same title or not. When referencing a statute section in the text of another statute, refer, for
example, to "section 5-6-301". However, in an amending clause, omit the word "section".

When citing a Colorado statute by using its short title, use quotation marks around the short
title and include as part of the citation the appropriate part, article, and title of the statute.
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For example:

... the "Colorado Auto Accident Reparations Act", part 7 of article 4 of title 10.
5.6.2 References to C.R.S. Section Subdivisions

Before 2017, references to a subsection, paragraph, subparagraph, or sub-subparagraph
within the same C.R.S. section were given in a long format. For example:
paragraph (a) of subsection (1) of this section
paragraph (a) of this subsection (1)
subparagraph (I) of paragraph (e) of subsection (1) of this section
sub-subparagraph (B) of this subparagraph (I)

Starting in 2017, when referencing a subsection, paragraph, subparagraph, or
sub-subparagraph within the same C.R.S. section, write the references in a shorter format.
For example:

Same subsection this subsection (1)

Same paragraph this subsection (2)(g)

Same subparagraph this subsection (4)(1)(I1T)

Same sub-subparagraph this subsection (3)(b)(V)(C)
Different subsection subsection (3) of this section
Different paragraph subsection (5)(d) of this section
Different subparagraph subsection (1)(f)(IT) of this section
Different sub-subparagraph subsection (6)(c)(I)(A) of this section

When making references within a different C.R.S. section, cite the section in its entirety with
the specific subsection, paragraph, subparagraph, or sub-subparagraph placed after the
section number. For example: "section 39-3-101 (1)(a)," "section 39-3-101 (1)(e)(I)," or
"section 39-3-101 (1)(g)(I)(B)."

The changes to internal references specified in sections 5.6.1. and 5.6.2. implemented in
2017 are prospective. The drafter should update existing internal references that are written
in the old format at the drafter's discretion only through bills and not on revision.

5.6.3 References to Federal Law

Consistent with references to short titles of Colorado acts, place references to short titles of
federal acts in quotation marks and capitalize them wherever the official short title includes
capital letters, e.g., "section 602 of the federal "Social Security Act"," or "section 4 of the
"Federal Hazardous Substances Act"". A federal act usually has the first letter of each word
capitalized, and it should be quoted if it is the proper title of the act. Whenever possible,
include the citations for the federal act. The popular name table in the final index volume of
the U.S. Code Annotated is extremely useful in finding the exact short title of a federal act.
The word "Title" as used in a reference to a federal act is also capitalized and its number
appears in roman numerals, for example: "Title XIX of the federal "Social Security Act"".
Do not capitalize the word "section". References to federal law found in the U.S. Code take
the following form: "42 U.S.C. sec. 1315". References to federal public laws can be written
either as "Federal Public Law 92-603" or as "federal "Superfund Amendments
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Reauthorization Act of 1986", Pub.L. 99-499, 100 Stat. 1613 (1986)". If the sponsor's
intention is to include future amendments to the federal law in the citation, the phrase "as
amended", is preferable to the phrases "and amendments thereto" or "as from time to time
amended".

5.6.4 References to Committees of Reference

When referring to a committee of reference in a bill or a resolution, the drafter should use
the correct name of the committee followed by the phrase "or any successor committee."
This is necessary to avoid inaccurate references in the statutes if the General Assembly
changes the name of the committee. For example, "The report shall be submitted to the
business affairs and labor committee of the house of representatives, or any successor
committee, and the business, labor and technology committee of the senate, or any successor
committee." If the committee of reference is a statutorily created committee like the joint
budget committee or legislative audit committee, use the statutorily given name and do not
include the successor committee phrase.

5.7 GRAMMAR, STYLE, AND USE OF PLAIN LANGUAGE

This manual does not attempt to educate the drafter thoroughly in grammatical construction
or punctuation in writing bills. Numerous legislative manuals of other states and a textbook
titled "Legislative Drafting" by Reed Dickerson discuss rules of grammatical construction
and word usage in great detail. These manuals and textbook are available in the Office for
any drafter who wishes to become more familiar with practices followed in well-worded and
well-constructed legislation. Basically, the fundamental rules of grammatical construction
used in composition apply to statutory drafting. In addition, section 2-2-801, C.R.S.,
requires bills and amendments to be drafted in plain language. To avoid confusion and
duplication, the guidelines on the use of plain language and the principles of grammar and
style are consolidated in this Chapter.

Section 2-2-801, C.R.S., directs the staff of the Office and others to draft bills and
amendments in plain, nontechnical language:

2-2-801. Plain language requirement in state laws. Any person, including
members of the general assembly and employees of each house of the general assembly, the
office of legislative legal services, the legislative council staff, and the staff of the joint
budget committee, shall ensure that, to the extent possible, all bills and amendments to bills
prepared or proposed by such person are written in plain, nontechnical language and in a
clear and coherent manner using words with common and everyday meaning which are
understandable to the average reader. Enactment of a bill by the general assembly shall
create a presumption that such bill conforms to this section. (Emphasis added.)

In addition, section 1-40-105 (1), C.R.S., provides similar requirements for initiatives:
1-40-105. Filing procedure - review and comment - amendments - filing with
secretary of state. (1) The original typewritten draft of every initiative petition for a

proposed law or amendment to the state constitution to be enacted by the people, before it
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is signed by any elector, shall be submitted by the proponents of the petition to the directors
ofthe legislative council and the office of legislative legal services for review and comment.
Proponents are encouraged to write such drafts in plain, nontechnical language and in a
clear and coherent manner using words with common and everyday meaning which are
understandable to the average reader. Upon request, any agency in the executive
department shall assist in reviewing and preparing comments on the petition. No later than
two weeks after the date of submission of the original draft, unless it is withdrawn by the
proponents, the directors of the legislative council and the office of legislative legal services,
or their designees, shall render their comments to the proponents of the petition concerning
the format or contents of the petition at a meeting open to the public. Where appropriate,
such comments shall also contain suggested editorial changes to promote compliance with
the plain language provisions of this section. Except with the permission of the proponents,
the comments shall not be disclosed to any person other than the proponents prior to the
public meeting with the proponents of the petition. (Emphases added.)

5.7.1 Guidelines for the Use of Plain Language and Principles of
Grammar and Style

In drafting bills and amendments, drafters should consider the following guidelines to ensure
that the written product is written in plain language and uses proper grammar:

1. The meaning of statutes should be clear and easily understood.

All of the concepts presented here are directed toward making the statutes clear in meaning
and understandable to the public.

2. Use proper grammar and follow the drafting manual requirements - use standard
English.

3. Use simple sentences and use simple words.

For example, "A violation of this act s a misdemeanor" is preferable to "A violation of this
act constitutes a misdemeanor".

4. Be brief, but not to the extent that clarity is lost. Draft short sections, subsections,
and paragraphs, and use short and simple sentences wherever possible.

Generally, the shorter a bill can be drafted, the better; but the drafter should not become so intent
on brevity that the drafter does not adequately treat all necessary requirements. For example,
a drafter once wrote that "Absentee voting shall be permitted in the election provided for in
this act" but set up no procedure as to how the absentee voting would be handled. The
drafter should have outlined a detailed procedure for absentee voting or, better still, referred
to and adopted the specific procedure used for absentee voting in an election law already on
the statute books that was adaptable to the bill.

5. Use the structure of the statutes to assist in clarifying a sentence.

A sentence that is lengthy or difficult to follow may be made clear through the proper use of
subdivisions in the statutes.
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After the 2011 legislative session, the Office revised its drafting guidelines pertaining to verb
tense, active voice, and the use of authority verbs. See paragraphs 6, 7, and 8. These
guidelines emphasize writing in active voice, writing in present tense, and more consistent
use of the authority verbs "shall", "shall not", "may", and "need not". In applying the
guidelines in paragraphs 6, 7, and 8 to existing statutes, the drafter needs to use caution and
discretion. The drafter will find many examples of existing statutes that do not follow these
guidelines. The context of the statute or how much of the statute is being amended in the bill
may indicate that strict conformity with these guidelines is inappropriate. The drafter should
retain passive voice in a statute if the actor's identity is unknown or there are numerous
actors and it would be difficult to determine the proper actor, applying the test provided in
paragraph 6. In addition, some bill sponsors do not like to make "clean-up" changes to
existing statutes in their bills. See the "Guidelines for When to Update Statutes Regarding
The Present Tense, Active Voice, and Authority Verbs" and "Guidelines for the Use of
'Shall' and 'Must" in Appendix F.

6. Use the active voice in sentences.

Whenever possible, write sentences that clearly identify the actor of the sentence, and use
the active voice to make that actor take the action specified in the sentence.

Passive voice (actor absent): A notice shall be mailed to the parties within fifteen days
after issuance of an order.

Active voice (actor present).  The commission shall mail a notice to the parties within
fifteen days after issuance of an order.

Passive voice: 1 was hit by the dodgeball.
Active voice:  'The dodgeball hit me.

Passive voice: A permit shall be issued by the state engineer.
Active voice:  The state engineer shall issue a permit.

Passive voice: Prescribed forms may be furnished by the county clerk and recorder.
Active voice:  The county clerk and recorder may furnish prescribed forms.

7. Provisions should generally be stated in the present tense. Avoid use of the future
tense.

Statutes operate in the continuing present; they tell the reader what must, cannot, may, and
need not be done at the time the statute is applied. Under Colorado's statutory rules of
statutory construction, "words in the present tense include the future tense."

(Section 2-4-104, C.R.S.)

Future tense:  Beginning January 1, 2025, the penalty for any violation of this section
shall be one hundred dollars.

Present tense: Beginning January 1, 2025, the penalty for any violation of this section
is one hundred dollars.

Future tense:  After the parties both eliminate one of the three nominees, the
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remaining doctor will become the independent medical examiner.
Present tense:  After the parties both eliminate one of the three nominees, the
remaining doctor becomes the independent medical examiner.

8. Use of authority verbs to mandate, permit, prohibit, or impose conditions.
Authority verbs are those verbs that:

Mandate;

Prohibit;

Permit; or
Impose conditions.

"non

Examples of authority verbs are "shall", "must", "may", and "need".

In legal drafting, words such as "shall", "must", and "may" are at times ambiguous, because
each could have multiple, possibly conflicting meanings. When a word takes on too many
meanings, it becomes useless to the drafter. To avoid this result, consistently use these words
as indicated in this section and in accordance with section 2-4-401, C.R.S., and the
legislative declaration stated in House Bill 13-1029. See "Guidelines for the Use of 'Shall'
and 'Must" in Appendix F of this manual.

The following test will help the drafter determine whether an authority verb is used
correctly. If the words in quotes from the right-hand column below convey the intended
meaning, then use the word or words from the left-hand column.

shall = a person "has a duty to" (but see paragraph (a)(1)(C) below
regarding the passive voice)

shall not = a person "has no authority to", "has a duty to not", or "is not
permitted to"

may = a thing or person "is permitted to" or a person "has discretion
to" or "has authority to"

must = a thing or person "is required to" meet a condition for a
consequence to apply. "Must" does not mean that a person has
a duty.

need not = a condition "is not required to" be met by a thing or person

Also, when applying this test, the drafter needs to remember that the definition of "person"
in section 2-4-401 (8), C.R.S., is "any individual, corporation, government or governmental
subdivision or agency, business trust, estate, trust, limited liability company, partnership,
association, or other legal entity". This definition applies by default to every statute, unless
the applicable statutes contain a more specific definition of "person".

(a) Shall. Use "shall" to impose a duty on a person. "Will", "must", and "should" should not
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be used as a substitute for "shall".

Avoid:

Write:

Avoid:

Write:

Avoid:
Write:

Avoid:

Write:

Avoid:

Write:

The state engineer wil/ administer the laws of the state relating to water.
The state engineer shall administer the laws of the state relating to water.

The clerk may notify an elector whose name has been purged from the
registration records of that fact.

The clerk shall notify an elector whose name has been purged from the
registration records of that fact.’

A candidate shall reside in the district.
Only a person who resides in the district is qualified to be a candidate.

The board shall not include more than one member from a single
congressional district.

The governor shall not appoint more than one member from a single
congressional district to the board.

An eligible grantee shall not have an income above the federal poverty line.
Only a person whose income does not exceed the federal poverty line is
eligible as a grantee.

(I) Avoid using "shall":

(A) To state a legal fact or result. A common problem in legislative drafting is that the word
"shall" is often used to indicate a legal result rather than a command. This is known as a
"false imperative". An example of this usage of "shall" is the following:

False imperative: The advisory committee shall consist of the director, the

administrator, and the executive director.

Alternatives: The advisory committee consists of the director, the

Avoid:

Write:

Avoid:

Write:

Avoid:

Write:

administrator, and the executive director.

or

The members of the advisory committee are the director, the
administrator, and the executive director.

As used in this section, "commission" shall mean . . .
As used in this section "commission" means . . .

This section shall not apply to offenses committed . . .
This section does not apply to offenses committed . . .

A person shall be deemed to be liable if . . .
A person is liable if . . .

7 See Duprey v. Anderson, 518 P.2d 807 (Colo. 1974) (due process requires notice, so the court held "may"

means "shall").
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(B) To confer a right. "Shall" implies a duty to enjoy the right.

Avoid: The director shall receive one thousand dollars per year.
Write: The compensation for the office of director is one thousand dollars per year.

(C) In the passive voice. See section 5.7.1.6 for the rule concerning use of the active voice. If
using the passive voice, because the actors are unknown, unmistakable, or too numerous to
list, and the context indicates a legislative intent that a person has a duty, use "shall", not
"must", even though the subject of the sentence is a thing. For example:

The votes must be recorded within twenty-four hours after being cast. This implies that a
machine automatically records the votes, or at least that no person has a duty to record the
votes.

The votes shall be recorded within twenty-four hours after being cast. This implies that a
person records the votes and has a duty to do so.

Avoid: The fee must be paid within twenty days.
Write: The fee shall be paid within twenty days.

Avoid: The revenues must be allocated to the division.
Write: The revenues shall be allocated to the division.

(D) To indicate a future occurrence. See section 5.7.1.7 for the rule concerning use of the present
tense.

(II) When using "shall" to mandate an action in which the outcome is in the discretion of the
actor, include alternative actions the actor may take:

Avoid: The commissioner shall approve an application within thirty days.
Write: The commissioner shall approve or deny an application within thirty days.

(b) (I) Shall not. Avoid the use of "may not" to prohibit because it could be interpreted to
refer to an improbable or unnecessary action rather than a prohibited one. Instead, use "shall
not" to prohibit or deny authority or to impose an affirmative duty not to act with regard to a
person.

Avoid: The director may not consider comments submitted after the deadline.
Write: The director shall not consider comments submitted after the deadline.

Avoid: The board has no authority to award a grant to an unqualified applicant.
Write: The board shall not award a grant to an unqualified applicant.

(IT) No person shall. With the new definition of "shall", the drafter should avoid using the
phrase "no person shall" in a sentence written in active voice. For example, "No person shall
act..." means, literally, "no person /as a duty to act...". This would allow everyone to do the
act specified because "no person" has a duty, implying that the action is discretionary or not
prohibited. That's not what the apparent intent is; indeed, it's the reverse - the drafter
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apparently wants to prohibit the action. To prohibit the action, the drafter should write "4
person shall not act...". Using the test for authority verbs, that means that a person "has a duty
to" not act as specified.

Compare the "no person shall" phrase in a sentence written in the passive voice: "No person
shall be required by the director to...". In this instance, the director does have a duty to not
require anyone to act as specified; that person is not, however, the subject of the sentence.
As usual, it's preferable to write the sentence in the active voice if possible: "The director

shall not require a person to ....".

(c) May. Use "may" to permit or grant discretion or authority with regard to a thing or
person.

Avoid: The certificate can include the holder's street address.
Write: The certificate may include the holder's street address.

Avoid: A person has the right to appeal by filing a written notice with the director.
Write: A person may appeal by filing a written notice with the director.

Avoid: The board has authority to promulgate rules.
Write: 'The board may promulgate rules.

(d) Must. Use "must" or "must not" to impose a condition on a thing or person.® The drafter
should consider whether to explicitly state the consequence of not meeting the condition.

Avoid: The notice of appeal shall contain the following information:
Write: To be effective, the notice of appeal must contain the following information:

Avoid: A candidate shall reside in the district.
Write: To be qualified as a candidate, a person must reside in the district.

Avoid: The board shall not include more than one member from any congressional
district.

Write: For its actions to be valid, the board must not include more than one member
from any congressional district.

Avoid: An eligible grantee shall not have an income above the federal poverty line.
Write: An eligible grantee must not have an income above the federal poverty line.

(e) Need not. Use "need not" to specify that a thing or person is not required to meet a
condition.

Avoid: To be valid, a notice does not need to be sent by registered mail.
Write: 'To be valid, a notice need not be sent by registered mail.

8 See Silverview at Overlook, LLC'v. Overlook at Mt. Crested Butte LLC, 97 P.3d 252, 255 (Colo. App. 2004) cert.
denied (2004) (in construing a statute that states "The declaration must contain:", the court held that use of the word
"must" "connotes a requirement that is mandatory and not subject to equivocation.")
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Avoid: A person shall not be a resident to qualify as a candidate.
Write: A person need not be a resident to qualify as a candidate.

Avoid: The board shall not be required to have a quorum in order to adjourn.
Write: The board need not have a quorum in order to adjourn.

9. Use the singular instead of the plural wherever possible. Part 1 of article 4 of title 2,
C.R.S., provides in part as follows:

2-4-102. Singular and plural. The singular includes the plural, and the plural
includes the singular.

If the plural must be used in a compound word, the significant word takes the plural:

attorneys-at-law deputy sheriffs notaries public
attorneys general grants-in-aid rights-of-way
corporation counsels judge advocates trade unions
10. Use base verbs.

Nominalization: The commission shall make a determination whether the application is
approved within fifteen days of filing.

Base verb: The commission shall determine whether the application is approved within fifteen
days of filing.

11. Use common words, avoiding technical terms or "legalese'. However, terms of art
should be used if they are appropriate.

12. Use the common meanings of words.

Strained meanings for words, even if precisely defined in the statutes, may lead to confusion
or misinterpretation.

13. Avoid redundant phrases.
Examples: Null and void; full and complete; true and correct.

For "null and void" use "void"; for "shall be in force and effect" use "take effect"; and for
"authorized and empowered" use "may".

14. Use only necessary words.

Courts attempt to give meaning to all words in a statute. There shouldn't be any unneeded
words.

For example, the following is too verbose:
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The chief clerk is hereby authorized and it shall be the chief clerk's duty to sign and
approve every order that may be issued by the commission, and the chief clerk shall have
every such order published as provided for in this article 4.

A more concise and direct statement follows:

The chief clerk shall sign every order of the commission and have the order
published as required by section X-X-XXX.

15. Avoid the use of archaic terms.

For example, words like "whomsoever" or "aforementioned". In short, never use a "big"
word when a simple word will do.

16. Be consistent in the choice of words, both in the bill and throughout the law.
Check to see what terms are already used in the statutes, the constitution, or the rules.

If a word or phrase is defined in a definitions section, the drafter should use the word or
phrase exactly as defined and only when the meaning given by the definition is intended. If
the drafter intends a contrary meaning, the drafter must state the contrary meaning
specifically.

17. Be consistent when using official titles.

For example, don't refer to the "state highway engineer" in one sentence and to the "chief
engineer" in another. Always check the official title of an officer, department, agency,
institution, or other entity in the statutes and use the correct title either in full or, after using
it once in its complete form, provide for its use in a shorter form by so stating in the bill. The
latter may be done by definition or by a clause similar to the following: "The department of
natural resources, referred to in this article 6 as the "department", shall...."

18. Be consistent when using ordinary words.

For example, don't use "minor" in one sentence and "child" in another. Using synonyms
does not add variety, only confusion.

19. Do not use provisos.

A proviso contains the words "provided that", "provided, however, that", or "provided
further, that" before a sentence or clause, usually to state an exception to the preceding
sentence or clause. The best practice in bill drafting is to avoid using provisos altogether. The
proviso originally was used in conveying real property and was a reservation on the grant -
the sole purpose of the reservation being to defeat the grant upon the happening of a
condition subsequent. In statutory drafting, provisos have most often been used to make
exceptions to preceding provisions and are sometimes improperly used to present extraneous
ideas not connected with a preceding provision. In legislation, to make a simple exception to
a preceding provision, use words such as "but", "except that", "if", or "so long as". If a
provision is subject to numerous exceptions or conditions, place those exceptions or
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conditions in a separate section or subsection for clarity.

Example: An application for a concealed weapon shall be approved provided that the
applicant has not been convicted of more than five homicides.

Suggestion: An application for a concealed weapon shall be approved if (so long as) the
applicant has not been convicted of more than five homicides.

20. If possible, express provisions positively rather than negatively.
Examples:

Negative: The commission may not reject a renewal application if the application is complete
and the applicant has not been convicted of any crime specified in section 18-1.3-401.

Positive: The commission shall approve a renewal application if the application is complete
and the applicant has not been convicted of any crime specified in section 18-1.3-401.

21. Do not use or retain references to outdated terms.

Be alert for references to outdated terms, such as references to the civil service or the tax
commission; refer instead to the state personnel system or the property tax administrator.
Certain writs have been abolished in connection with supreme court review; the preferred
language is "subject to appellate review as provided by law and the Colorado appellate
rules". Also watch for the allocation of legislative duties to the lieutenant governor, the
president of the senate, and the majority leader of the senate, which were changed by
constitutional amendment adopted in 1974.

22. Do not use "herein", "heretofore", "above", or other similar words.

These are imprecise references to the statutes, dates, or other matters. Refer instead to the
particular statutory material, e.g., "the air pollution control commission, referred to in this
article __ [not, "herein"] as the "commission", shall...", or to the date, e.g., "all persons
licensed before July 1, 1988", [not, "heretofore"]. When the reference is to the date an act
takes effect and that date will be the date of the act's passage rather than a date specified in
the act, in the case of new material, refer to "On or after the effective date of this article __
[part __, section, etc.]". When existing statutory material is amended, refer to "On or after
the effective date of this article __ [part __, section, etc.], as amended,...." "If the board
consists of three commissioners, they must be elected as provided in subsection (2) of this
section [not, "above"] ...."

23. Use the words "and" and "or" as follows:

Use the word "and" to connect two or more phrases, conditions, events, etc., a// of which
must occur. Use the word "or" to connect two or more phrases, events, conditions, etc.,
when only one or more, but not all, need occur. Never use the phrase "and/or". Instead of
using "and/or", use "A or B or both".
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For example: The penalty for conviction of a provision of this section is six months
imprisonment, a five hundred dollar fine, or both.

Whether to use an "and" or an "or" at the end of the second-to-last paragraph in a series of
paragraphs under an introductory portion often depends on what the introductory portion
states. If the introductory portion states "all of the following" or "the following matters", it is
clear that all of the items listed in the series of paragraphs must be followed. In that instance,
the "and" should be used in drafting a new series or if it is missing in an existing statute it is
implied. If the introductory portion states "any one of the following", the "or" should be used
in drafting a new series. If the introductory portion of an existing statute states "any one of
the following", and the "or" is missing in the series, the "or" is implied.

Use an "and" or an "or" at the end of the second-to-last paragraph in a series of paragraphs
under an introductory portion when the paragraphs are not complete sentences. If the
second-to-last paragraph has more than one sentence or is a complete sentence that should
end with a period, "and" or "or" cannot be used. In this case, the introductory portion should
be amended to specify whether all, one, or some of the paragraphs are required.

When drafting a new series, the drafter should use the "and" or "or" in the series, as
described, depending on the language in the introductory portion. Many times in bill
drafting, the drafter will need to amend a statute with an existing series to add another item
to the series. Depending on the language in the introductory portion, the drafter may need to
amend the existing statute in the bill to add the missing "and" or "or" in the appropriate
location. If the drafter adds a new paragraph or item to the end of the series and the existing
statute already has an "and" or "or", the drafter should strike the existing "and" or "or" from
the statute and add it following the second-to-last final paragraph or item in the series in the
statute. It is always best to address the "and" or "or" in the series when drafting the bill.

However, because the amending process can be rushed and an existing "and" or "or" in the
wrong location in the series may get overlooked, the Office Publications Team has
developed a category of revision change to fix this problem through revision. On revision,
the Office Publications Team, may move an "and" or "or" in a series to the second-to-last
paragraph where it is obvious that the existing "and" or "or" should have been stricken and
amended in the process of adding items to the series. However, the Office Publications
Team will not add an "and" or "or" to a statute on revision where one never existed in the
statute.

24. Do not repeat the same statutory requirement in different places the statutes.

At times there are attempts to put the same statutory requirement in more than one place in
the statutes rather than enacting the provision once and providing cross references when
necessary. Multiple expressions of the same statutory requirements may cause confusion if
the multiple provisions aren't worded exactly the same. In addition, there is the possibility
that future legislation may inadvertently change some but not all of the provisions.

25. Express numbers as follows:

In substantive law, express numbers in words. For example: "A provider shall file a surety
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bond in the sum of five thousand dollars."Also, do not use the abbreviated or slang
references to numbers. For example, write "one thousand six hundred pounds" but not
"sixteen hundred pounds".

In appropriations bills or appropriation sections, express numbers only in figures: "For the
2019-20 state fiscal year, $40,291 is appropriated to the department of public safety...".

In bill summaries, use figures to express numbers, with the exception of the number "one",
which should be spelled out. For example, write "the penalty for violating the prohibition is
increased from one to 2 years in prison."

26. Express dates as follows:

° July 1, 2000;
° Beginning July 1, 2000, and ending June 30, 2001; or
° The license must be renewed before July 1 of each year.

27. Express time intervals for court filings or agency filings in multiples of seven.

To avoid questions when pleadings are due to be filed by a Saturday or Sunday, the
Colorado Supreme Court rules require all time intervals be expressed in multiples of seven.
In 2012, 2013, and 2014, the General Assembly adopted bills changing time intervals for
court filings or agency filings in statute to multiples of seven.

In drafting a bill that establishes a number of days by which something must be filed with a
court or with an agency, the drafter should specify the number of days as a multiple of seven.
For example: "If either party in a civil action believes that the judgment of the county court
is in error, he or she may appeal to the district court by filing notice of appeal in the county
court within fourteen days after the date of entry of judgment and by filing within the said
fourteen days an appeal bond with the clerk of the county court."

28. Express time as follows:

o 12 noon or 12 midnight;
o 9am.or2pm,;
° 1:00 .M. - NOT 1 P.M. Only with the figure "1" use a colon and 00.

29. Express age as follows:

Use "years of age", not "years old".
Example: "twenty-one years of age"

The following examples show how to express age ranges for clarity and preciseness in order
to include or exclude the intended ages.

To express a lower age limit, but no upper limit:
Example: "Persons who are twenty-one years of age or older"
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To express an upper age limit but no lower age limit, the limit should exclude the age that is
over the upper limit:
Example: "A person who is under twenty-five years of age" (people who are twenty-five
years of age are not included) rather than "A person who is twenty-four years of age
and under" (it is unclear whether people who are twenty-four years of age are
included for the entire year they are twenty-four).

To express both a lower and an upper age limit, combine the examples for upper and lower
limits:
Example: "Persons who are eighteen years of age or older but under twenty-one years of age"
(the range includes people who are eighteen but not people who are twenty-one and
over).

30. Use of the words "to" and "through".

Use the connecting word "to" to include the first and last items and the intervening sections
specified in a succession of statutory sections or subdivisions (subsections, paragraphs, etc.,)
of a statute. This is pursuant to section 2-4-113, C.R.S., which provides that a reference to
several statutory sections in succession includes the intervening sections as well as both
sections mentioned. However, when referencing a succession of numbers, dates, letters, etc.,
use the connecting word "through" to include the last item mentioned. Express age as
indicated in section 5.7.1.29.

° In subsections (1) to (9) of this section,;
° From July 1, 2020, through July 30, 2020.

31. Verify that a prepositional word or phrase encompasses all of the numbers, dates, or
items intended to be included by its use.

For example, "persons licensed before July 1, 2000, and after said date" does not provide for
persons licensed on July 1, 2000. Use of the prepositions "on" and "after" would have
accomplished the inclusion of persons licensed on July 1, 2000. This caution is especially
applicable to numerical tables or categories.

32. Don't use the terms "handicap", "physically handicapped", "the handicapped" or
other similar words.

In 1993, the General Assembly passed SB 93-242 to change the terminology used in the
Colorado Revised Statutes for referring to persons with disabilities in order to be consistent
with the federal "Americans With Disabilities Act". The drafter should use terms consistent
with SB 93-242. In general, rather than saying "the handicapped" or "handicapped persons",
the preferred term is "person with a disability" or "persons with disabilities". Rather than
saying that a person has a "handicap", state that the person has a "disability".

33. Use "people first" language when describing people with disabilities.

In 2010, the General Assembly enacted section 2-2-802, C.R.S., requiring the use of "people
first" language in the Colorado Revised Statutes. Examples of people first language include,
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but are not limited to: Persons with disabilities, persons with developmental disabilities,
persons with mental illness, and persons with autism. Drafters should use terms consistent
with section 2-2-802, C.R.S., and avoid terminology that equates persons with their
condition, such as "epileptics", "autistics", or "quadriplegics". Drafters should also avoid
disrespectful, insensitive, or outdated terms such as "mentally retarded" and instead use
terms such as "persons with intellectual disabilities." The expectation is that people first
language also applies to terms beyond people or persons. Instead of referring to "seriously
mentally ill offenders" the term should be "offenders who are seriously mentally 1l1".
Depending on the context, it could also apply to terms like defendant, petitioner, applicant,

or taxpayer.

34. Do not use "any", "each", "all", or "some" if it's possible to use "a", "an", or "the"
with the same result.

35. If possible, use finite verbs rather than their corresponding participles, infinitives,
gerunds, or other noun or adjective forms.

Do not say "give consideration to", say "consider". Do not say "is applicable to", say
"applies".

36. Use "that" and "which" correctly.

Use "that" for a restrictive clause and "which" for a nonrestrictive clause.

"That" indicates a restrictive clause that restricts and defines the word modified and that is
necessary to identify the word modified. A restrictive word, clause, or phrase is necessary to

the meaning of a sentence and is not set off by commas.

Example restrictive clause: The court shall retain the weapon that was used in the
alleged offense until the conclusion of the trial.

"Which" indicates a nonrestrictive clause that does not restrict the word modified and that
provides additional or descriptive information about the word modified. A nonrestrictive
word, clause, or phrase is not essential to the meaning of a sentence and is set off by

commas.

Example nonrestrictive clause: The commission shall establish the hearing date, which
may be changed upon the request of either party.

37. Avoid gender-specific terms.
See section 5.8 of this Chapter on gender-neutral language.

38. Watch for problems related to particular words that are frequently confused or
misused.

See the Glossary of Words and Phrases Frequently Misused in section 5.11 of this Chapter.
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39. Be careful about problems caused by the rule of the last antecedent.

The rule of the last antecedent is a rule of grammar that bedevils drafters. It presumes that
referential and qualifying words and phrases refer only to the last antecedent clause in a
series immediately preceding the qualifying words or phrase. Another way to think about it
is that, if there's a list, a modifier that follows the list only applies to the last item of the list.
In 1981, the General Assembly repudiated this rule by passing section 2-4-214, C.R.S.:

2-4-214. Use of relative and qualifying words and phrases. The general assembly
hereby finds and declares that the rule of statutory construction expressed in the Colorado
supreme court decision entitled People v. McPherson, 200 Colo. 429, 619 P.2d 38 (1980),
which holds that "...relative and qualifying words and phrases, where no contrary intention
appears, are construed to refer solely to the last antecedent with which they are closely
connected..." has not been adopted by the general assembly and does not create any
presumption of statutory intent.

But be careful because the Colorado supreme court in People v. O'Neal, 228 P.3d 211 (Colo.
App. 2009) held that the change in the statute repudiating the rule of the last antecedent was
prospective only. So the last antecedent rule does apply to statutes enacted before section
2-4-214, C.R.S., was enacted. In People v. O'Neal, the court was interpreting the definition of
"firearm" in the Colorado Criminal Code in section 18-1-901 (3)(h), C.R.S., which had been
enacted before section 2-4-214, C.R.S. The definition in question read:

... "firearm" means any handgun, automatic revolver, pistol, rifle, shotgun, or other
instrument or device capable or intended to be capable of discharging bullets, cartridges, or
other explosive charges.

Applying the rule of the last antecedent to this statute, the Court held that the qualifying
phrase "capable or intended to be capable of discharging bullets, cartridges, or other
explosive charges" was only intended to modify the last general item in the series "other
instrument or device". It did not modify handgun, automatic revolver, pistol, rifle, or
shotgun.

The best advice to avoid this ambiguity is to rewrite the sentence to avoid the problem. Here
are some suggestions:

o If the qualifier only applies to one item, change the order of the items in
the list.

In the following provision, if only the eggs need to be green:

Avoid: "To get dessert, you must eat ham and eggs that are green."
Write: "To get dessert, you must eat eggs that are green and ham."

Make it extra clear by breaking it up:
"To get dessert, you must eat the following:
(1) Eggs that are green; and
(2) Ham."
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Also think about qualifiers that are before the list:

Avoid: "To get dessert, you must eat green eggs and ham."
Write: "To get dessert, you must eat ham and green eggs."

° If the qualifier applies to each item in the list, use "each of the following"
(or a similar phrase to introduce the list.

In the following provision, if each item needs to be green:

Avoid: "To get dessert, you must eat ham and eggs that are green."
Write: "To get dessert, you must eat each of the following that are green: ham and

eggs."
Again, break it up:
"To get dessert, you must eat each of the following that are green:
(D Eggs; and
(2) Ham."
° Or repeat the qualifier.

If the second suggestion does not work, the drafter can repeat the qualifier each time:

Avoid: "To get dessert, you must eat green eggs and ham."
Write: "To get dessert, you must eat green eggs and green ham."

° Simplify the list.

Is a list necessary? Take the phrase "sale and transfer". Black's Law Dictionary, 7th edition,
p. 1503, explains that the word "transfer" "embraces every method - direct and indirect,
absolute or conditional, voluntary or involuntary - of disposing or parting with property or
an interest in property." In other words, it's every way a person can stop owning something.
And a person can stop owning something by selling it:

Avoid: "You shall not sell or transfer to a family member green eggs."
Write: "You shall not transfer to a family member green eggs."

° If necessary, repeat the preposition.
It's best to avoid a qualifier after a list, but this can be nearly impossible. An example might
be a sentence that uses one list to modify another list. If the lists cannot be simplified, one

option is to repeat the preposition. This at least points the court in the right direction:

Avoid: "To get dessert, you must eat eggs and ham of greenness."
Write: "To get dessert, you must eat eggs of and ham of greenness."
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5.8 GENDER-NEUTRAL LANGUAGE

The Executive Committee of the Legislative Council has directed that gender-neutral
language be used for all legislative measures. The Committee on Legal Services has formally
approved guidelines for the use of gender-neutral language. The guidelines are summarized
in this section.

The directive provides that "All bills, amendments, resolutions, memorials, and proposals
for legislation to be introduced in the General Assembly shall use gender-neutral style,
avoiding male or female gender terms except in those instances in which a gender-specific
term is applicable only to members of one sex or in instances where an exemption is
provided for in guidelines or standards." The directive states that the use of or failure to use
gender-neutral language does not prevent a legislator from offering a measure or an
amendment. If the drafter has a question about specific language or about the application of
the guidelines, the drafter should discuss the matter with the member sponsoring the
measure or amendment.

5.8.1 General Considerations and Cautions

When changing language to make it gender-neutral, the drafter should never sacrifice clarity
or intent. The drafter should make every effort to follow accepted principles of grammar,
punctuation, and usage and any applicable rules of statutory construction.

The drafter may exercise considerable discretion in selecting alternatives for gender-specific
language when drafting nonstatutory measures and new bodies of law. However, when the
length of the new material is relatively short, the drafter should use caution. Generally, the
drafter may use gender-neutral language in a new or repealed and reenacted article of
C.R.S., but using it in a new section or subsection may create conflicts with existing
provisions not being amended. Therefore, if the drafter adds a new provision to existing law,
the drafter should check the portions not being amended to assure that the gender-neutral
language 1s consistent or compatible with those unamended portions. For example, if an
article contains a general definitions section defining the term "policeman" and the drafter
adds a new section to the article that uses the gender-neutral alternative of "police officer",
an ambiguity could result.

The drafter should also be careful when amending an existing statute. For example, if the
drafter amends a specific subsection of an existing statute by adding feminine pronouns to
existing masculine pronouns to make that subsection gender-neutral, the drafter should
check to ensure that the use of the masculine pronoun in subsections that are unamended
will not result in an erroneous interpretation of the provision. The underlying question the
drafter should consider is whether the changes to gender-neutral language would create an
ambiguity or conflict in the remaining portions of the statute that are not amended.

5.8.2 Avoid the Use of Gender-specific Nouns

The drafter should avoid using nouns that are gender-specific and instead use substitutes that
are generally accepted by recognized authorities on correct English usage. For example,
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"presiding officer" may be substituted for "chairman", but the use of "chairperson" is
discouraged as a substitute because it is not as well accepted.

The following is a list of gender-specific nouns and possible substitutes:

brother, sister
businessman

crewman
daughter, son
draftsman

enlisted man

father, mother
female

fireman

foreman
grandfather, grandmother
husband and wife
mailman

male

man

man hours
manmade
manpower
midshipman
ombudsman

per man

policeman

seaman

serviceman

siX-man commission
trained manpower
widow, widower
wife, husband
workmen

sibling

business person, executive, member of the
community, business manager

crew member

child, children

drafter

enlisted personnel, enlisted member, enlistee
parent, parents

person, individual

firefighter

supervisor

grandparent, grandparents

married couple, spouses

mail carrier

person, individual

person, human, human being, individual
person hours, hours worked, worker hours
artificial, of human origin, synthetic, manufactured
personnel, workforce, worker, human resources
cadet

ombuds (see https://federalombuds.ed.gov/s/faq)
per person

police officer

sailor, crew member

service member

six-member commission

trained workforce, staff, personnel

surviving spouse

spouse

workers, employees

5.8.3 Avoid the Use of Gender-specific Pronouns

The most difficult aspect of drafting measures in gender-neutral language is avoiding
gender-specific pronouns. This manual suggests several alternatives, and some work better
than others in given circumstances. The drafter should evaluate each alternative keeping in
mind that the goal in drafting any measure is to assure clarity and avoid ambiguity. In
general order of preferred use, the alternatives are:

1. Repeat the subject of the sentence or the word that would have been the pronoun's
antecedent reference. In some instances, repeat the possessive noun.

Examples:
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A person shall receive an exemption if re THE PERSON submits an application.
If the director finds cause, e THE DIRECTOR may dismiss the claim.
The applicant shall sign hts THE APPLICANT'S name.

The executive director shall issue a report and hts THE EXECUTIVE DIRECTOR'S
recommendation.

2. Substitute a noun for the pronoun.
Examples:
If ke THE INDIVIDUAL submits an application, it shall be considered.

Each person listed is eligible. He A LISTED PERSON is also entitled to all
ancillary benefits.

3. Omit the pronoun or the phrase that would include the pronoun, if the pronoun or
phrase is not essential.

Examples:
The director shall hold hts office until a successor is appointed.

Each employee shall retain the status held byhtm on the date of hts
resignation.

4. Use an article such as "a", "an", "the", or "that" instead of the pronoun.
Examples:
The person shall submit hts AN application.

An applicant shall include with hts THE application a copy of hts THE
APPLICANT'S permit.

5. Restructure or rewrite the sentence to avoid the need for a pronoun.
Examples:
Use a relative clause:

H An applicant WHO has been licensed in another state he shall submit a
verified application.

Use a modifier without an expressed subject:
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H-the-commuisstonerfinds UPON FINDING that the sampling frequency can be
safely reduced, e THE COMMISSIONER may order it reduced as specified in
subsection (2) of this section.

Remove the nominal.:

A person who imports or has-thitspossesstort POSSESSES dangerous drugs
commits a class 1 felony.

Use a plural.

A-member MEMBERS shall submit hts THEIR expense votreher VOUCHERS.
6. Use both the masculine and feminine pronoun.
Examples:

The duties shall be exercised in the name of the director and under his OR HER
direction.

A person shall receive an exemption if he OR SHE submits an application.

Use of both a masculine and feminine pronoun in several clauses in a row can become
verbose and repetitive. In such cases, the drafter should try a different alternative. See the
first example under alternative (1) of this list. The drafter should remember that not
everyone identifies as a male or female, so using the masculine and feminine pronouns is
less inclusive than the alternatives.

5.8.4 Do Not Change Gender-specific Language That Applies to Only
One Sex

Words that denote or connote gender distinctions may be used in a statute that specifically
applies to only one sex. The drafter should be careful to not change gender-specific language
in an existing statute when that statute specifically applies to only one sex.

Example:

10-16-104. Mandatory coverage provisions - definitions - rules. (10) Prostate
cancer screening. (a) Allindividual and all group sickness and accident insurance policies,
except supplemental policies covering a specified disease or other limited benefit, which are
delivered or issued for delivery within the state by an entity subject to the provisions of part
2 of this article and all individual and group health care service or indemnity contracts
issued by an entity subject to the provisions of part 3 or 4 of this article, as well as any other
group health care coverage offered to residents of this state, shall provide coverage for
annual screening for the early detection of prostate cancer in men over the age of fifty
years and in men over the age of forty years who are in high-risk categories, . . .

Another example not contained in the guidelines that also illustrates this principle is
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contained in section 25.5-3-106, C.R.S., concerning prohibition on the use of public funds
for abortions.

25.5-3-106. No public funds for abortion - exception - definition - repeal. (2) If
every reasonable effort has been made to preserve the lives of a pregnant woman and her
unborn child, then public funds may be used pursuant to this section to pay or reimburse for
necessary medical services....

5.9 PUNCTUATION

1. Follow the accepted rules of punctuation in drafting bills. Although some courts have
held that punctuation is not a part of a statute, punctuation is, of course, necessary, and the
Colorado Supreme Court has, at least on one occasion, interpreted a proposed constitutional
amendment on the basis of punctuation.’

2. Always use a comma in a series before a conjunction or a semicolon if clauses of a
series have punctuation within them. For example:

A city, town, county, or city and county shall not require any license in addition to the
license required by this article 10.

3. Place periods and commas inside quotes, unless the punctuation is not a part of the
matter being quoted. In that case, the punctuation is placed outside the quotes. This is
particularly true in amendments to bills. For example, do not place a period inside the
quotation marks when stating a short title to a bill:

The short title of this part 7 is the "Colorado Disaster Emergency Act". (The period is not
a part of the quote.)

4. Punctuation in bills based on a uniform act. See section 12.3.2 in Chapter 12 of this
manual, titled "Guidelines for Drafting Uniform Acts".

5.10 CAPITALIZATION

The Office follows capitalization policies for the Colorado Revised Statutes that are
somewhat different than those found in many English manuals of style. In bills, capital
letters are used sparingly. In the age of typeset printing, capital letters cost more to print, so
the General Assembly avoided capitalizing many types of words commonly used in the
statutes. This practice continues.

Capital letters should not be used for the following:

° The titles of public officers or substitutes for such titles;

® In re Senate Concurrent Resolution No. 0, 137 Colo. 491, 328 P.2d 103 (1958).
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Examples: “lieutenant governor”, "the commissioner”, or "the director”.

° The titles of governmental departments, agencies, institutions, boards, or
funds, or substitutes for such titles;

Examples: "the department”, "the university", or "department of health care policy and
financing".

° Laws on a particular subject;
Example: "insurance statutes",
° The words "federal" and "state"; or
"o

° The words "article", "act", "chapter", "section", and "subsection".

Capital letters should be used for the following:

° The first word of a sentence or the first word following a colon;
° The first word of each entry of an enumerated paragraph after a colon,;
° The short title of an act;

Example: "Workers' Compensation Act of Colorado”.

° The proper name of a place or jurisdiction, so the name of a county, river, or
street, is generally capitalized, but in keeping with the historical practice, the

nn

word "county", "river", or "street" is itself not capitalized,;

Examples: "Costilla county", "Colorado river", "Lincoln street", "university of
Colorado", and "Lookout Mountain school for boys".

° The word "God";
° The proper name of a private entity or publication; and

Examples: "Colorado Bar Association", or "The National Fire Code" or the "National
Fire Protection Association".

° Although they are governmental institutions, the names of military branches.
Examples: "Marine Corps"”, "Army", "Navy", "National Guard", or "Air Force".
Before 2015, the Office did not capitalize the names of private entities. So when looking at
the Colorado Revised Statutes, the drafter may see the names of entities that have not been

capitalized. But now the Office capitalizes these names. If the drafter is already amending
the statute, the drafter may capitalize these existing names. However, changes to
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capitalization in the Colorado Revised Statutes are to be made prospectively, not
retrospectively.

There are a couple of exceptions to the capitalization practices described in this section.
When a bill is based on a uniform act, the drafter generally should not change the
capitalization. In memorials and resolutions, which are frequently sent to Congress or
government officials, the Office uses standard rules of capitalization.

CHAPTER 5
5-38 SPECIAL RULES AND TECHNIQUES OF DRAFTING AND GRAMMAR AND STYLE



COLORADO LEGISLATIVE DRAFTING MANUAL

Rev. 09/08/2020

5.11 GLOSSARY OF WORDS AND PHRASES FREQUENTLY

MISUSED

a, an Use a before words beginning with a
consonant sound: a book, a unique necklace.
Use an before words beginning with a
vowel sound: an apple, an urchin. NOTE:
It is the sound, not the actual letter, that
determines the form of the indefinite
article: a university, an R.C.A. television set,
an 8-sided object.

accept, except Accept means to receive:
"Please accept my offer." The verb except
means to leave out: "Will you except the
last provision of the contract?"

adapt, adopt Adapt incorporates the word
apt, which means suited to the purpose;
therefore, adapt means to make suitable.
Adopt means to choose or to make one's own
selection. "We adopted the style of play that
had been adapted from the style used by
the Green Bay Packers."

adverse, averse Adverse means opposing:
adverse circumstances. Averse means
disinclined: "He was averse to my proposal."
Adverse is usually related to actions or
things, averse to people (who have an
aversion).

affect, effect Affect means to influence: "His
attitude in class affected his grade." Affect is
never used as a noun except in
psychological terminology. Effect as a
noun means result: "The effect of the
explosion was disastrous." Effect as a verb
means fo accomplish: "The new machinery
effected a decided improvement in the
product."

aggravate Do not use aggravate to mean
irritate. Aggravate means to make a bad
situation worse.

aid, aide Aid, meaning fo assist, can be a
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verb: "Alice will aid the toddlers in tying
their shoes." Aid can also be a noun:
"Robert gave aid to the homeless." Aide is
always a noun meaning an assistant: "The
general had an excellent aide to assist
him."

all ready, already A/l ready, an adjective,
means everyone is in readiness or properly
prepared: "We were all ready to go."
Already, an adverb, means previously:
"They had already gone."

allusion, illusion, delusion An allusion is
an indirect reference to a literary work or
to a statement by another: "When she
said, 'To go or not to go, that is the
question,' Betty was using an allusion to
Hamlet." An illusion is something that
appears real to the perception, but is not:
"Richard realized that although the
magician seemed to be sawing a woman
in half, it was an illusion." A delusion is also
a false perception about one's self or
others, but is based more on a set of false
beliefs than an unreal image: "Although
he had achieved very little in school,
Joseph had delusions of grandeur."

*alright A bad spelling of all right. Do not
confuse the spelling with words like
almost, already, altogether.

alternate, alternative Alternate as a verb
means to function every other time or to
act by turns: "Travis and Jason will
alternate playing the Nintendo game."
Alternate as a noun means one who takes
the place of another: "On the debating
team, Lindsey served as an alternate."
Alternative, also a noun, refers to a choice
between two possibilities, one of which
must be rejected: "Her only alternative was
to leave immediately or remain longer
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than she wished."

alumnus, alumna, alumni, alumnae,
alum, An alumnus is a male graduate.
Alumni is the plural. An alumna is a female
graduate. Alumnae 1s the plural. Alumni is
used for male and female combined. Alum
may also be used as the plural of a mixed
group of alumnus or alumna, but it is
more casual. There is no gender neutral
alternative for the singular form of these
words.

ambivalent, ambiguous Ambivalent
means mixed or conflicting feelings about
a person or an idea. Ambiguous is a
statement capable of being misinterpreted
because it is not clear.

amend, emend Amend means to alter for
the better, as in amendments to the
Constitution. Emend, once an alternative
spelling for amend, now is specialized in
use to mean removing errors from a text.

amiable, amicable Amiable is used to
describe persons who are kind, gentle, and
friendly. Amicable is used to describe
arrangements or settlements that are
agreed to peacefully by both parties.

among, between Between 1s used in
connection with two persons or things.
"He divided the money between his two
sons." Among is used for more than two:
"He divided the money among his three
sons." EXCEPTIONS: If more than two
are involved in a united situation, between
is used: "Between the four of us we raised a
thousand dollars." If a comparison or an
opposition is involved, between is used:
"There was great rivalry between the three
colleges. It was difficult to choose between
them."

amount, number Amount refers to bulk or
quantity: amount of sugar, grain, flour,
money. Number refers to objects that are
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thought of as individual units: number of
oranges, children, diamonds. Notice that
most words following amount are singular
(coal, butter, water) and that most words
following number are plural (apples,
bottles, cups).

and/or Although the legalism and/or is
becoming common in current English, it is
to be avoided as faddish verbiage. The
simple word or carries exactly the same
meaning in most cases and does not call
attention to itself.

ante-, anti- These prefixes, though
similar, are quite different in meaning.
Ante- means before, as in antechamber (a
small room that comes before a larger one)
or antebellum (before the war). Anti- means
opposed to, as in antinuclear or antitoxin.

appraise, apprise Appraise means to
evaluate; apprise means to inform: "The
jeweler appraised the diamond and apprised
the owner of his evaluation."

apprehend, comprehend Comprehend
means only to understand a
communication; apprehend carries that
meaning as well as anticipating with dread
or anxiety, with the adjective form used
more often: "Sarah was apprehensive about
flying." Comprehensive means all-inclusive,
or covering completely: "The insurance
policy was comprehensive."

apt, liable, likely Apt refers to a habitual
disposition: "Having a good brain, he is
apt to get high grades." Likely merely
expresses probability: "It is /ikely to rain."
Liable implies the probability of something
unfortunate: "The firm is /iable to fail."

as, like When used as a preposition, /ike
should never introduce a clause (NOT /ike
I was saying). When introducing a clause,
as is used (as I was saying) even if some of
the words of the clause are implied: "He
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did it as well as I [did]."

ascent, assent Ascent is a noun referring to
a climb or movement upward; assent is a
noun or verb having to do with agreement
with an idea or an opinion: "Eugenia
assented (or gave assent) to the group's
opinion that the weather was too
uncertain for an ascent up the mountain."

beside, besides Beside means by the side of-
"Ask him to sit beside me." Besides means in
addition: "She had an apartment in the
city. Besides, she owned a home at the
shore."

bimonthly, semimonthly Bimonthly
means occurring every two months;
semimonthly means twice a month. This
can be applied to biwecekly, semiweekly and
biennial, semiannual.

bring, take Bring refers to action toward
the writer or speaker: "Bring the book to
me." Take refers to action away from the
writer or speaker: "When you leave us,
take your books with you."

burst, bust Burst, meaning to explode or
erupt from inward pressure, is sometimes
written bust, but this is slang and is
incorrect.

can, may Can implies ability: "I can (I am
able to) swim." May denotes permission:
"May 1 (Have I permission to) swim in
your pool?" In informal speech, when the
context is clear, can and may are both used
to express permission.

capital, capitol Capital denotes the seat of
government of a state or nation. Capitol is
the building in which a legislative
assembly meets.

censure, criticize To censure always
expresses disapproval, but to criticize may

be neutral, expressing approval of some

CHAPTER 5

Rev. 09/08/2020

characteristics and disapproval of others.
Criticism should be a careful weighing of
the merits and demerits of such things as
artistic works.

cite, site To cite is to make a reference to
an original source when writing a research
essay. The noun site applies to the space of
ground occupied or to be occupied by a
building: "The site of a new bank."

claim, assert Claim refers to a justified
demand or legal right: "I claim this piece of
property." "I claim the prize." It should not
be used when only an assertion is
involved; "He asserted (not claimed) that his
demands were reasonable."

compare to, compare with Compare to is
used to indicate a definite resemblance:
"He compared the railroad fo a street."
Compare with is used to indicate an
examination of similarities and
dissimilarities: "He compared the Middle
Ages with modern times."

complement, compliment A complement
is something that fills up or completes, as
in the sentence: "Foreign travel is a
complement to the study of geography." A
compliment 1s, of course, an expression of
praise, as in "He paid her a high
compliment."

compose, comprise The traditional rule
states that the whole comprises the parts;
the parts compose the whole. Compose
means to make up the constituent parts of;
constitute or form: "Fifty states compose
the Union." Comprise means to consist of;
be composed of: "The Union comprises
fifty states."

comprehensible, comprehensive
Comprehensible means capable of being
understood. Comprehensive means
all-inclusive or covering a wide range of
knowledge on a subject.
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compulsion, compunction Compulsion is
to be compelled to action by a
psychological urge. Compunction is to feel
anxiety because of guilt or remorse.

confidant, confident A confidant
(confidante, if female) is a noun meaning a
trusted friend. Confident is an adjective
meaning you are certain, €.g., you are
confident he or she will not betray your
trust.

congenital, congenial A congenital defect
is a bodily defect dating from birth. A
congenial person is pleasant and sociable.

connotation, denotation The connotation
of a word is what it suggests, favorably or
unfavorably, beyond its dictionary
meaning (denotation). For example, steed
denotes horse, but connotes a powerful,
beautiful horse ridden by a knight, unlike
nag, which suggests a broken-down horse.

consensus Even in respected newspapers,
consensus 1s sometimes misspelled
"concensus," perhaps in the mistaken idea
that a "census" has been taken to
determine agreement. The root word has
to do with consent, hence consensus. Do
not use the phrase consensus of opinion,
which is redundant.

consul, council, counsel Consul means a
foreign embassy official: "The Swedish
consul threw a party for the president."
Council means an official body: "The city
council passed the ordinance by a
three-to-one margin." Council is a group of
individuals who act in advisory capacity
or who meet for the purposes of discussion
or decision making: "The mayor met with
the council." Counsel means to advise, or as
a noun, means a legal advisor: "Find
someone to counsel you about your
accident. In fact, you should hire the
company lawyer to act as counsel in this
matter." "He sought my counsel." "He
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retained counsel to represent him at the
trial." As a verb, counsel means to advise:
"T would counsel you to accept the first
good offer."

contemptible, contemptuous Contemptible
is something that deserves contempt. A
contemptuous person shows disdain for a
person or thing.

continual, continuous A continual action
occurs over a considerable period of time
with pauses and intermissions: "He
censured her continually." A continuous
action occurs without such pauses: "The
roar of the waterfall was continuous."

councilor, counselor A councilor is a
member of a council. A counselor advises,
particularly on legal matters.

credible, credulous Credible means
believable (or capable of being believed)
and is the opposite of incredible. A credulous
person is willing to believe even when the
evidence is not conclusive.

deadly, deathly A poison is deadly if it can
cause death. Silence is deathly if it is like
the silence of death, but does not kill.

deduce, deduct To deduce means using
reasoning to derive a conclusion. To
deduct, means to subtract, e.g., a discount
of 10 percent from a price.

deprecate, depreciate To deprecate is to
express disapproval. To depreciate 1s to
lessen the value of an item.

detract, distract Although both of these
words mean to draw away from, detract
has come to mean taking away someone's
good name, as in "His constant lying
detracts from his good qualities." Distract
means drawing the mind away from
whatever it had been thinking, as in "The
loud noise distracted her, making her lose

CHAPTER 5

5-42 SPECIAL RULES AND TECHNIQUES OF DRAFTING AND GRAMMAR AND STYLE



COLORADO LEGISLATIVE DRAFTING MANUAL

concentration."

different from Different from is the correct
idiom, NOT different than.

differ from, differ with Differ from applies
to differences between one person or thing
and others: "My car differs from his because
it is a newer model." Differ with means to
have a difference in opinion: "I differ with
him in his views about government."

discover, invent A person discovers
something already in existence, but
unknown (like electricity); a person invents
a new product, like a video recorder.

discreet, discrete Discreet means careful in
avoiding mistakes, as in "He was discreet in
his habits." Discrete means separate, or
detached, as in "Each grain of rice was
discrete, not clinging to the rest in a
glutinous mass."

disinterested, uninterested Disinterested
means impartial, showing no preference or
prejudice. To be uninterested is to be bored,
or simply lacking interest.

dissent, descent, descend Dissent means
disagreement: "Mine was the only vote in
dissent of the proposed amendment."
Descent refers to a decline; fall: "The road
made a sharp descent and then curved
dangerously to the right." Descend means
to come down: "They had to descend from
the mountain top in darkness."

dual, duel Dual always refers to two
things, as in a "dual-control" video game.
Duel refers to a formal contest with guns
or pistols.

due to Due to functions like the adjective
attributable plus the preposition to. "The
flood was attributable to the rapid spring
thaw." "The flood was due to the rapid
spring thaw." If there is no noun like flood
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for the adjective due to to refer to, use the
preposition because of. "He was late because
of an accident." Or rephrase the sentence:
"His lateness was due to an accident."

elicit, illicit Elicit, always a verb, means
to draw forth or bring out: "Herman can
always elicit an argument with anyone."
Lllicit, always an adjective, means
unlawful: "Illicit drugs cause major
problems in this country."

eminent, imminent Eminent means
famous or prominent; imminent means
soon to take place: "The Christmas season
1s imminent."

enormity, enormousness Enormity, used
to describe something monstrously evil,
should never be confused with
enormousness, which refers to something of
extraordinarily large size.

farther, further Farther refers to physical
distance: "We will drive no farther
tonight." Further refers to degree or extent:
"Let's pursue this argument no further."

fewer, less Fewer is used in connection
with people or with objects that are
thought of as individual units: fewer
oranges, fewer children, fewer books, fewer
dollars. Less is used in connection with the
concept of bulk: less money, less coal, less
weight, less grain. Notice that most words
following fewer are plural (oranges, books,
dollars): most words following Jess are
singular (money, coal, wheat).

flotsam, jetsam Flotsam means wreckage
found afloat. Jetsam, which comes from
the word jettison, means objects thrown
overboard and then washed ashore.

forceful, forcible One can have a forceful
personality, but to break down a door
violently is to make a forcible entry.
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former, latter Former and latter are used to
designate one of two persons or things: "Of
the two possibilities, I prefer the former to
the latter." If more than two persons or
things are involved, first or first named and
last or last named are used: "He had a
choice of yellow, rose, pink, and brown.
He preferred the first and last to the
others."

fortuitous, fortunate That which is
fortuitous happens by accident and may or
may not be a favorable event. The word is
often misused as a synonym for fortunate,
but it does not have this meaning.

founder, flounder Founder, a nautical
verb, denotes a boat collapsing or sinking.
Anyone can flounder, which means to
move clumsily about or to struggle to gain
footing: "He floundered in the deep mud."

fulsome Never use fulsome to mean
plentiful; it means excessive and insincere:
"Her boss gave fulsome praise, which
angered her."

*had ought Ought is known as a defective
verb because it has only one form and
cannot be used with an auxiliary: "They
ought INOT had ought) to have told her."

hanged, hung Hanged is used in
connection with executions: "He was
condemned to be Aanged by the neck until
dead." Hung denotes any other kind of
suspension: "The pictures were sung on
the wall."

hardly Like barely and scarcely, hardly
should not be used with a negative. "He
was hardly (barely, scarcely) able to do it."
(NOT not hardly, barely, scarcely)

healthful, healthy Healthful means
health-giving: a healthful climate. Healthy
means in a state of health: "He was a healthy
young man."
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hypercritical, hypocritical A hypercritical
person is overly critical; a aypocritical
individual does not practice what he or are
she advises.

imply, infer Imply means to throw out a
hint or suggestion: "She implied by her
manner that she was unhappy." Infer
means to take in a hint or suggestion: "I
inferred from her manner that she was
unhappy."

impracticable, impractical Impracticable
means impossible to put into practice.
Impractical, when referring to a person,
means one who is incapable of dealing
sensibly with practical (or day-to-day)
matters. A plan may be impractical if it is
not profit-making.

intense, intensive Intense means
something is present to a high or extreme
degree, for example, intense suffering.
Intensive means highly concentrated or
exhaustive in application, as in the
Intensive Care Unit of a hospital.

invaluable, priceless Usually, the prefix
in- indicates a negative, but invaluable does
not mean "of no value." It means that the
value of the object is so great that its worth
cannot be evaluated. The word priceless
has the same meaning: "so great a value
that a price cannot be set for it."

its, it's Its (no apostrophe) is the
possessive case of it: "The pig nursed its
young." It's is the contraction for it is: "It's
too late to do anything about it."

kind, sort, type, variety Since these
words are singular in number, they should
never be prefaced by plural demonstrative
pronouns: This kind of people (NOT these
kind of people).

kind of, sort of, type of, variety of Never
use a or an after these expressions. *Kind of
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a pistol 1s confusing because a is used for
one particular member of a class, whereas
kind of pistol is preferable because pistol by
itself correctly refers to the general idea of
pistol.

lack, absence Lack is a deficiency of
something needed: "The Jlack of rain
ruined the crops." Absence is the
nonpresence of a thing that may or may
not be necessary: "The absence of malice in
the negotiations between the parties
allowed them to move faster."

last, latest Last means that which comes
at the end: "It is the /ast game of the
season." Latest is the last in time, but not
necessarily the final occurrence: "That was
the Jatest insult in a series of indignities."

lay, lie Lay and laid are the principal parts
of the transitive verb that means to put
down: "I shall /ay the rug." "I /aid the rug."
"I have /aid the rug." Lie, lay, lain are the
principal parts of the intransitive verb (it
cannot take an object) that means to
recline or repose: "She will lie in the
hammock." "She is lying in the hammock."
"She /ay in the hammock yesterday." "She
has lain there all afternoon."

lead, led When pronounced alike, the
word lead is the metal, /ed is the past tense
and past participle of the verb to lead.

liable See apr.
like See as.

literally, figuratively Unless an event
actually happened (/iterally happened), one
speaks of it figuratively. One should not
say, "We literally died laughing."
Figuratively refers to the use of figures of
speech, such as similes or metaphors:
"When he forgot his wife's birthday, he
was in (NOT I/iterally) the doghouse."

CHAPTER 5
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mean, median Mean is the middle point
between extremes, usually the arithmetic
mean (computed by dividing the sum of
quantities in a set by the number of terms
in the set). Median refers to the middle
value in a distribution: "The median salary
in the organization is larger than half and
smaller than half of all the salaries."

meantime, meanwhile The noun
meantime refers to an action taking place in
an interim: "In the meantime, he read the
novel." The adverb meanwhile is almost the
same in meaning: "Meanwhile, he read the
novel."

militate, mitigate Militate (connected
with military) means to have strong
influence for or against, usually against:
"His grouchy manner militated against his
success as a salesman." Mitigate means to
lessen: "The cold compress on his leg
mitigated his suffering."

myself Myself (like yourself, himself, herself,
itself, themselves) is an intensive and
reflexive pronoun. It should never be used
in a sentence without its corresponding
noun or pronoun: "I myself will do it." "I
hurt myself." "They sent for John and me
(NOT myself)."

mysterious, mystic Mysterious refers to
those phenomena that excite wonder,
curiosity, and surprise and that are
difficult to explain or understand. A mystic
purports to have religious experiences of
direct association with the deity. Such an
occurrence would be called mystical.

practical, practicable Practical refers to
something that is effective, useful, or easy
to use; practicable means something that is
or could be done. A practical idea is one
that is sensible because it can be
implemented, and a practical can opener,
for example, is one designed to be easy to
use.
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precede, proceed Precede means to go
ahead of, as in a line: "Stephanie will
precede Ralph in the graduation line."
Proceed means simply to go ahead with an
action: "We will now proceed with the
conferring of the degrees."

presently, at present Presently means
soon, or shortly: "I will join you presently."
At present means now, currently, at this
time: "At present, he is in his office."

principal, principle Principal is usually an
adjective: principal cities, principal people. It
has become a noun in a few usages where
the noun it formerly modified has been
dropped. "He was the principal (teacher) of
the school." "I withdrew the principal
(amount) and interest from my savings
account." "He acted as a principal (person)
rather than as an agent." The noun
principle means a basic law or doctrine:
"The country was founded on the principle
that all men are created equal."”

rare, scarce Rare and scarce refer to hard to
find items that exist in small quantities.
Rare usually implies exceptional quality or
value: "If it is a really rare book, it will be
quite expensive." Scarce can be applied to
ordinary things, usually those that were
previously abundant: "Potatoes are usually
plentiful in the supermarket, but the
drought has made them scarce."

reason is because The words reason is
(was, etc.) should be followed by a
statement of the reason: "The reason for
his failure was illness." "The reason for the
strict rules is to enforce discipline." Similar
statements can be made by using because:
"He failed because of illness." "The rules
are strict because it is necessary to enforce
discipline." Reason and because convey the
same sense. It is illogical to use both
words to convey the same meaning.

regardless, irregardless Irregardless, a
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nonstandard word, probably is patterned
after irrespective. Regardless, which means
without regard to or despite, is the correct
form: "Regardless of his frank comments, I
like him."

respectable, respectful Respectable means
"worthy of respect or esteem," as in "She
had a respectable command of the German
language." Respectful means "showing
respect for something else," as in "The
teacher received the respectful attention of
the class." Many letters are closed with
"Respectfully yours."

rightfully, rightly Rightful or rightfully
means having a just or legally established
claim: "She was the rightful owner of the
property." Rightly means properly or
correctly, without the legal claim: "He
rightly refused to comment."

same Do not use same as a pronoun: "I
have your order for the books and will
send them (INOT will send same)."

stationary, stationery Stationary, an
adjective, means standing still or having a
fixed position. Stationery, a noun, means
writing materials, especially paper.

their, there, they're Be careful to
distinguish the spelling of the possessive
case of the pronoun their (their books) from
the spelling of the adverb and the expletive
there, and the contraction they're. "I got
there before I knew it." " There are forty
grapefruit in the crate." " They're waiting
for us."

therefor, therefore Therefor means for
that, for this, for it. Therefore means for
that reason, hence.

tortuous, torturous 7ortuous means full of
twists or bends: "The car was moving too
fast for such a tortuous, crooked road."
Torturous means inflicting great pain in a
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cruel manner: "The forturous devices were form of who: "We knew the family whose
everywhere in the prison camps." house was robbed."

unique Unigue means the only one of its X-ray, X ray X-ray is a verb that means to
kind: "His was a unique personality." It expose to the action of X rays; examine,
cannot logically be used in a comparative treat, or photograph with X rays; to

or superlative form. Something may be employ X rays: "I need to X-ray your
more or most odd, rare, unusual, peculiar, foot." X ray is a noun meaning a
remarkable, etc., but NOT more or most photograph obtained by the use of X rays:
unique. "Let me look at the X ray."

who's, whose Who's is the contraction for you're, your You're is the contraction of
who is and who has: "I cannot imagine you are. Your 1s the possessive form of the
who's coming." Whose is the possessive pronoun you: " Your birthday is tomorrow."

5.12 THINGS NOT TO PLACE IN THE STATUTES

5.12.1 Avoid References to Colorado Code of Regulations or the Code
of Federal Regulations

Do not refer to a particular citation in the Colorado Code of Regulations (the "CCR") or the
Code of Federal Regulations (the "CFR"), because the references are subject to being
amended or renumbered, thereby creating an out-of-date or obsolete reference in the
Colorado Revised Statutes. The other objection to this practice is that it arguably results in
an improper delegation of the General Assembly's power to set policy, because it shifts the
setting of the policy to a different entity to issue the rules. If asked to refer to such a rule or
regulation, the drafter should refer to rules of the particular adopting agency governing the
particular topic and attempt to describe the subject matter of the rules without giving the
actual citation.

5.12.2 Avoid References to Trade Names or Brand Names

Drafters should avoid referring to trade names or brand names in statutes. Legislators raised
concerns about the use of references or terms of a more proprietary nature. One example
was the use of the term "toughman" to refer to a type of fighting. The bill sponsor ultimately
amended the bill to refer to "toughperson" fighting. Another example was when a bill
referred to a type of motorized equipment as a "goped", and concerns were raised that it was
a trade name. Upon conducting trademark searches through the U.S. Patent and Trademark
Office, the drafter discovered that "goped" as used in the title of the bill and the bill was not a
trade name, but that the hyphenated spelling "go-ped" was a trademark. The drafter
prepared an amendment to substitute "motorized scooter" for the term "goped" in the bill.
However, since the Office avoids amending bill titles, the term "goped" was not amended in
the title. Another concern is that using a trade name or brand name might constitute "special
legislation" in violation of article V, section 25 of the Colorado Constitution. The Office is
not aware of any legal impediment to using these terms in bills and in statutes, but legislators
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have expressed concerns about using trade names because that practice could be viewed as
an inappropriate endorsement of a particular product. As a result of these concerns, drafters
should make the sponsor aware that this has been a drafting issue in the past and should use
other descriptive language to substitute in the place of the trade name or brand name.

5.12.3 Avoid Special Legislation

Drafters should be aware of bill requests that may be considered special legislation once
drafted. Article V, section 25 of the Colorado Constitution (article V, section 25) prohibits
the General Assembly from passing special laws under enumerated circumstances and in all
other cases where a general law, rather than a special law, could apply. Generally, the
purpose of a constitutional prohibition against special legislation "is to confine the power of
the legislature to the enactment of general statutes conducive to the welfare of the state as a
whole, to prevent diversity of laws on the same subject, to secure uniformity of law
throughout the state as far as possible, and to prevent the granting of special privileges.
The purpose of these provisions "is not to limit legislation, but merely to prohibit the doing,
by local or special laws, of that which can be accomplished by general laws . . . .""

nl10

Colorado courts have determined that article V, section 25 was enacted to serve several
specific purposes. These purposes include preventing class legislation (legislation that applies
to some classes but not to others without a reasonable basis for distinguishing between
them), curbing favoritism by the General Assembly, preventing the General Assembly from
interfering with local affairs, preventing the General Assembly from passing unnecessary
laws to fit limited circumstances, and acting as a limitation on the power of the legislature.'

As previously mentioned, the constitutional ban on special legislation comprises two parts.
The first part sets forth the enumerated prohibitions regarding special legislation, and the
second part is a statement of the preference for the enactment of general legislation. If a
party challenges a statute on the basis of violating the constitutional prohibition against
special legislation, a court must first determine whether the statute addresses one of the
enumerated prohibitions in article V, section 25.

If the statute implicates an enumerated prohibition, the court will next consider "whether the
classification adopted by the legislature is a real or potential class, or whether it is logically
and factually limited to a class of one and thus illusory.""’ The primary consideration in
determining whether a class is a genuine class and therefore constitutional is whether the
statute is ""generic in its application' and 'applicable to other foreseeable situations.""*
Colorado courts have demonstrated that, "even when the legislature had a specific entity in

1082 C.1.S. Statutes § 151 (1999).

"

"2 People v. Canister, 110 P.3d 380, 382-383 (Colo. 2005).

B Id at 383, quoting In re Interrogatory Propounded by Gov., 814 P.2d 875, 886 (Colo. 1991).

14 Peoplev. Canister, 110 P.3d at 384, quoting Greenwood Village v. Petitioners, 3 P.3d 427, 442 (Colo. 2000).
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mind when drafting the legislation, the class created by the legislation is not illusory if it
could include other members in the future.""> However, the class is illusory if the legislation
defines the class in such a way that it could never include "members other than those
targeted by the legislation . . . ."'® If the court determines that the class is a genuine class, the
court will then determine whether the class is reasonable'’. If there is a rational basis for
distinguishing the class involved and treating the members of the class similarly, the court
will not find that the legislation is special.'®

If a statute is challenged on the basis of violating the constitutional prohibition against
special legislation, and an enumerated provision of article V, section 25 is not implicated, the
question of whether a general law could apply to the situation instead of the specialized law
is within the discretion of the General Assembly. The current standard that the courts apply
requires only that the classification the General Assembly creates be "reasonable." A court
will only consider "whether the General Assembly has acted arbitrarily or capriciously in its
decision" to enact a specialized law and will not interfere in the actions of the General
Assembly "absent an abuse of that discretion.""’

If a drafter is concerned that a bill may be special legislation, the drafter should notify his or
her team leader and should also explain the constitutional prohibition against special
legislation to the bill sponsor.

B IdInn re Interrogatory, the governor asked the Supreme Court to determine whether a bill that provided
certain business incentives with the intent of causing United Airlines to locate a maintenance facility in Colorado
violated the provisions of article V, section 25. The Court determined that, while the legislation in question
specified certain requirements regarding the length of time of the business incentive agreements and a maximum
total monetary outlay of the incentives, there was nothing in the legislation that would prevent another company,
in addition to United Airlines, from meeting the statutory criteria contained in the bill. Therefore, the Court
concluded that the bill was not, on its face, per se special legislation.

16 14 In Canister, the defendant, Randy Canister, was charged with several counts, including three for first
degree murder. After the prosecution announced it would seek the death penalty against Canister, the U.S.
Supreme Court held the death penalty sentencing process in Arizona unconstitutional because it denied defendants
the right to a jury trial. The process in place in Colorado was basically the same as that in Arizona, so the Governor
called the Colorado General Assembly to meet in special session. While the general assembly was meeting, the
jury found Canister guilty of all charges. The general assembly enacted a statute during the special session allowing
a trial judge, rather than a jury, to determine the death penalty of a person convicted of a capital crime, but only
in cases in which the prosecution had announced, as of the effective date of the bill, that it would seek the death
penalty. Canister was awaiting sentencing when the new law became effective. At the time the Colorado legislation
was passed, Canister and one other criminal defendant were the only two people in the state who were on trial for
a capital offense and, due to the timing restrictions in the legislation, were the only two people to whom the statute
would ever apply. Therefore, the Colorado Supreme Court determined that the legislation violated the
constitutional prohibition of special legislation.

"7 Id. at 383.
8 Inre Interrogatory, 814 P.2d at 885.

19 1d. at 885-886.

CHAPTER 5
SPECIAL RULES AND TECHNIQUES OF DRAFTING AND GRAMMAR AND STYLE 5-49



COLORADO LEGISLATIVE DRAFTING MANUAL Rev. 09/08/2020

[This Page Intentionally Blank]

CHAPTER 5
5-50 SPECIAL RULES AND TECHNIQUES OF DRAFTING AND GRAMMAR AND STYLE



COLORADO LEGISLATIVE DRAFTING MANUAL Rev. 09/08/2020

CHAPTER 6: EXECUTIVE BRANCH AGENCIES

6.1 THE ADMINISTRATIVE ORGANIZATION ACT OF 1968

The general assembly enacted article 1 of title 24, C.R.S., in 1968 to implement the
constitutional amendment approved in 1966 calling for the reorganization of the state
government's executive branch into not more than twenty principal departments. The article
includes a list of the principal departments and sets forth the statutorily created divisions,
sections, boards, commissions, etc., placed within a department. To keep article 1 current
and to define clearly the status of newly created agencies within the context of executive
reorganization, the drafter must include an appropriate amendment to article 1 of title 24,
C.R.S., for any bill:

° Creating a new executive agency with substantive powers (i.e., an agency
other than a strictly advisory board or committee);
o Transferring an agency from one department to another; or

° Abolishing an agency.

Section 24-1-105, C.R.S., defines three types of transfers that determine the relationship
between an agency and the principal department. The designation of an agency as a type 1
or type 2 agency and the transfer of an agency by a type 1 or type 2 transfer affects the
powers that the agency has based on the definitions set forth in section 24-1-105, C.R.S. All
drafters should be thoroughly familiar with these types of transfers since each agency
transferred must be designated as functioning pursuant to a specific type of transfer and each
new agency created must be designated as functioning as if transferred pursuant to a specific
type of transfer.

A type 1 transfer denotes a relationship in which the subordinate division, board, or other
agency exercises its powers, duties, and functions independently of the executive director of
the department within which the agency is placed. The most important powers retained by a
type 1 agency - powers which may be exercised in whatever way the agency determines,
even without the approval of the executive director - are the promulgation of rules and the
rendering of administrative findings, orders, and adjudications.

In a type 2 transfer, all powers, duties, and functions of the division, board, or other agency
belong to the executive director of the department. In both a type 1 and a type 2 transfer, the
executive director of the department is vested with "budgeting, purchasing, and related
management functions".

A type 3 transfer involves the transfer of a// functions of an agency to another agency and the
abolition of the old agency; it is rarely used.

Type 1, 2, and 3 transfers only apply to executive branch agencies and not to judicial or
legislative branch agencies.
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6.1.1 Language to Use When Creating a New Agency

When drafting a bill involving the creation of a new agency, the drafter must add a new
subsection, paragraph, or subparagraph to the section in article 1 of title 24, C.R.S.,
concerning the department to which the agency is being added and must use the somewhat
awkward but important phrase "as if [the agency] were transferred by a [type 1 or type 2]
transfer". The practice is to put any reference to type 1, type 2, or type 3 in bold font.

This example of how to create a new agency is based on a bill from 1992, in which the
hazardous waste commission was created in the department of health, subsequently
renamed the department of public health and environment). Note that the examples in this
section were modernized to eliminate the authority verb "shall". The bill creates the new
hazardous waste commission by adding a new subsection (8) to section 24-1-119, C.R.S.
with the following language:

24-1-119. Department of health - creation. (8§) THE HAZARDOUS WASTE
COMMISSION, CREATED IN PART 3 OF ARTICLE 15 OF TITLE 25, EXERCISES ITS POWERS AND
PERFORMS ITS DUTIES AND FUNCTIONS AS IF THE SAME WERE TRANSFERRED BY A TYPE 1
TRANSFER TO THE DEPARTMENT OF HEALTH.

The bill also creates the hazardous waste commission in the title governing the department
in section 25-15-302, C.R.S., using similar language:

25-15-302. Hazardous waste commission - creation - membership - regulations
- administration. (1) (a) THERE IS HEREBY CREATED IN THE DEPARTMENT OF HEALTH A
HAZARDOUS WASTE COMMISSION...WHICH EXERCISES ITS POWERS AND PERFORMS ITS DUTIES
AND FUNCTIONS AS IF IT WERE TRANSFERRED TO SAID DEPARTMENT BY A TYPE 1 TRANSFER.

For a new agency, the text must refer to the type of transfer and state that the agency
exercises its powers, etc., as if it were transferred by a type 1 or type 2 transfer since a new
agency is not actually being transferred but is being created for the first time. If the drafter
places the new agency in the department of regulatory agencies, the drafter needs to use the
standard language regarding the applicability of the Sunset Law (section 24-34-104, C.R.S.)
in the statute governing the agency, add the agency to the list in section 24-34-104, C.R.S.,
regarding the Sunset law, and add the agency to the section in article 1 of title 24 (section
24-1-122, C.R.S.)) that governs the department of regulatory agencies. If the new agency is a
department, the drafter needs to add an entirely new section to article 1 of title 24 and
amend section 24-1-110, C.R.S., to add the new department to the list of principal
departments.

6.1.2 Language to Use When Transferring Portions of a Department to
Another Department

If a bill involves the transfer of an existing agency from one department to another
department, the bill must specify that the agency is transferred to the second department by a
type 1 or type 2 transfer. The drafter must amend the appropriate section in article 1 of title
24 for the particular department to which the agency is being transferred and specify the type
of transfer. In addition, the drafter must repeal the relevant subsection, paragraph, or
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subparagraph that is being transferred from the section concerning the original department.

Finally, besides amending the appropriate section in the Administrative Organization Act,
the drafter must also include similar language defining the type of transfer in the substantive
law governing the agency transferred. There may be more than one place in the organic act
governing the agency that the drafter needs to amend and keep current.

An example of the appropriate language to transfer a division from one agency to another is
this example based upon the transfer of the highway operations and maintenance division in
the former state department of highways to the new department of transportation:

24-1-128.7. Department of transportation - creation. (3) THE DEPARTMENT OF
TRANSPORTATION CONSISTS OF THE FOLLOWING DIVISIONS:

(a) HIGHWAY OPERATIONS AND MAINTENANCE DIVISION, THE HEAD OF WHICH IS THE
CHIEF ENGINEER. THE HIGHWAY OPERATIONS AND MAINTENANCE DIVISION AND THE OFFICE
OF THE CHIEF ENGINEER, CREATED BY PART 1 OF ARTICLE 1 OF TITLE 43, AND THE OFFICE OF
THE CHIEF ENGINEER, CREATED BY PART 1 OF ARTICLE 1 OF TITLE 43, AND THEIR POWERS,
DUTIES AND FUNCTIONS ARE TRANSFERRED BY A TYPE 2 TRANSFER TO THE DEPARTMENT OF
TRANSPORTATION.

The drafter made the following corresponding amendment to the substantive statute:

43-1-114. Highway operations and maintenance division - creation. (2) THE
HIGHWAY OPERATIONS AND MAINTENANCE DIVISION AND THE OFFICE OF CHIEF ENGINEER
EXERCISE THEIR POWERS AND PERFORM THEIR DUTIES AND FUNCTIONS UNDER THE
DEPARTMENT OF TRANSPORTATION AND THE EXECUTIVE DIRECTOR AS IF THE SAME WERE
TRANSFERRED TO THE DEPARTMENT BY A TYPE 2 TRANSFER, AS SUCH TRANSFER IS DEFINED
IN THE "ADMINISTRATIVE ORGANIZATION ACT OF 1968", ARTICLE 1 OF TITLE 24.

Note that in this example, the drafter used the "as if the same were transferred" phrase in the
substantive statute since the highway operations and maintenance division was a new
division.

6.1.3 Eliminating a Department by a Type 3 Transfer

When an agency is abolished, the drafter uses a type 3 transfer. In this example, the state
department of highways was abolished and a new department of transportation was created.

24-1-128.7. Department of transportation - creation. (4) THE STATE
DEPARTMENT OF HIGHWAYS, CREATED BY SECTION 24-1-126, PRIOR TO ITS REPEAL IN 1991,
ANDITS POWERS, DUTIES, AND FUNCTIONS, ARE TRANSFERRED BY A TYPE 3 TRANSFER TO THE
DEPARTMENT OF TRANSPORTATION, PURSUANT TO THE PROVISIONS OF THIS ARTICLE 1, AND
THE STATE DEPARTMENT OF HIGHWAYS IS ABOLISHED.

6.1.4 Transfer of Functions

Occasionally certain functions of one agency are transferred to another agency without the
agency itself being transferred. Unless such functions are already specified in article 1 of title
24, as, for instance, is the case in section 24-1-120 (3), C.R.S., it is not necessary to amend
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article 1.

6.1.5 Transfer of Employees, Contracts, Appropriations, and
Continuity of Rules

The drafter should consult with the sponsor and the affected agencies about whether the
transfer of duties, functions, or agencies involves the transfer of employees, property,
contracts, appropriations or the continuity of administrative rules and regulations. The
drafter should be alert to any potential problems and should include standard provisions in
any transfer bill to transfer the officers and employees of a division or a department, along
with their pension rights, to another department and to transfer the property of a division or
department to another department, if appropriate. Such provisions belong in the substantive
law affecting the agency transferred - not in article 1 of title 24, C.R.S. See section 24-37-105,
C.R.S,, for an example of the standard language. For examples of how to preserve existing
rules or orders of an agency or department being transferred to another department, see the
examples of saving clauses and grandfather clauses in section 2.6 "Special Clauses" in
Chapter 2 of this manual.

In past attempts to solve the problem of numerous conforming amendments required by a
bill transferring agencies or functions some drafters have included a section to the effect that
"Whenever in any law concerning reference is made to the division of , such
term shall be deemed to refer to the division of ". These attempts are confusing, and
the Office of Legislative Legal Services prefers to include specific conforming amendments
to all statutory sections affected by the transfer unless such amendments are absolutely not
feasible in light of available time. The computer statutory search program makes the location
of affected sections much easier.

Colorado currently has nineteen principal departments - one fewer than the constitutional
maximum of twenty principal departments. If twenty departments were to be reached again,
the creation of a new department would require an existing one to be abolished. See section
22 of article IV of the state constitution.

6.2 THE STATE PERSONNEL SYSTEM

When drafting bills involving the state personnel system, a drafter should keep in mind two
provisions of the state constitution concerning the state personnel system that have
occasionally caused problems. The provisions:

° Governing which state employees and officials must be included in the state
personnel system; and
° Designating the appointing authority for these employees.

The state constitution states that the personnel system comprises "all appointive public
officers and employees of the state", except those specifically exempted by the constitution. In
other words, all state officers and employees, other than elected officials, must be within the
personnel system unless constitutionally exempted. The exemptions are for the following
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categories of persons:

° Members of boards and commissions serving without compensation except
per diem and expense reimbursement;

° Certain named boards, including the Public Utilities Commission, the State
Board of Land Commissioners, the State Parole Board, the State Personnel
Board, and the Colorado Tax Commission, which is now the Board of
Assessment Appeals, and the Industrial Commission, which has been

abolished;
° Assistant attorneys general;
° Legislative and judicial department members, officers, and employees;
° Employees in the offices of the governor and lieutenant governor whose

functions and duties are confined to the administration of those offices;

° Faculty members and certain administrators of educational institutions and
departments;

° Appointees to fill vacancies in elective offices;

° One deputy of each elective officer other than the governor and lieutenant

governor specified in section 1 of article IV of the state constitution;

° Students and inmates in state educational or other institutions employed
therein;
° Subject to the approval of the state personnel director, the following persons

from each principal department: Deputy department heads, chief financial
officers, public information officers, legislative liaisons, human resource
directors, and executive assistants to the department heads; and

° Subject to the approval of the state personnel director, senior executive service
employees.

Also exempted are officers specified elsewhere in the constitution; for instance, cabinet
officers, who are exempted by section 22 of article IV, the commissioner of insurance, who
1s exempted by section 23 of article IV, and other officers named in the state constitution
such as the Commissioner of Mines.

It follows that a constitutional exemption from the personnel system must be found if a bill
establishes any officer to serve as a gubernatorial appointee with the exception of cabinet
members.

Issues arise in connection with the attempt to establish full-time boards whose members are

exempt from the personnel system. At the time the personnel system amendment was
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adopted, the list of exempt boards included virtually all the full-time boards in state
government. Section 40-2-101 (2), C.R.S., requires public utilities commissioners to "devote
their entire time to the duties of their office to the exclusion of any other employment". The
salaries of such commissioners are fixed by the General Assembly on an annual basis and
are "for the full-time services of the persons involved". See section 24-9-102 (2), C.R.S.
Section 17-2-201 (1), C.R.S., provides that parole board members "shall devote their full
time to their duties as members of the board". Although not explicitly stated, the
constitutional exemption for board members receiving per diem and expense reimbursement
has, with one exception, been used exclusively for part-time boards composed of citizen
members.

Two bills from the 1977 session raised the issue of whether the General Assembly can use
the general constitutional exemption from the state personnel system for members of boards
and commissions receiving only per diem and reimbursement for expenses to create new
full-time boards composed of appointed officials outside the personnel system by setting the
per diem high enough to attract full-time board members. One of these bills did not pass.
Although the other was in effect for a few years and was not challenged, better practice
would appear to be not to create full-time boards exempt from the personnel system without
a constitutional amendment.

From time to time people have thought that there may be an administrative rule, either of
the State Controller or of the State Personnel Board, that provides that any person who
receives more than some specific amount in per diem compensation in any year is presumed
to be a full-time employee and therefore subject to the state personnel system. So far as the
Office of Legislative Legal Services is able to determine, no such rule is currently in effect.
Even if such a rule existed, its constitutionality might be in doubt and the legal question
would still remain as to whether the constitution permits full-time state employment outside
the personnel system without specification in section 13 of article XII.

An Attorney General's memorandum dated October 26, 1976, addresses the question of
inclusion in the personnel system. That memorandum sets forth criteria for the approval of
personal service contracts. This is a slightly different issue since it requires construction of
the constitutional provisions governing temporary employment, which is another
constitutional exemption from the personnel system. The memorandum reflects the
assumption that all "employment", as opposed to contractual relationships, must be
according to the constitutional provisions governing the personnel system. The
memorandum distinguishes between "employees" and "independent contractors" and states
that an independent contractor, among other things, is not subject to the control of the state
as to the means and methods of accomplishing the results of his or her work, selects his or
her clients and is free to work for one or more during any given interval, determines the time
and place work will be performed, generally does not receive regular amounts at stated
intervals and may agree to perform specific services for a fixed price, and is usually subject to
a temporary contract used primarily where special expertise is required for a definite period
to accomplish a limited task. Based on the foregoing criteria, it seems probable that a
full-time board member would be an employee and not an independent contractor.

Subsection (7) of section 13 of article XII provides that the head of each principal
department is "the appointing authority for the employees of his office and for heads of
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divisions, within the personnel system, ranking next below the head of such department".
Division heads are the appointing authorities for all personnel system positions within their
divisions.

There are at least two common ways of contravening these provisions. The first occurs when
a governor-appointed board or commission is created within a department either by a type 1
or type 2 transfer and the board warrants having a permanent staff. Perhaps an entirely new
division is sought. If the new board, which is presumably exempt from the personnel system
because its members receive only per diem and expenses, is made the head of the division,
the constitution requires that it also be the appointing authority for all the employees of the
division. It may not want to be involved in this kind of administrative detail (or in other
day-to-day administrative duties). Alternatives are to make the board a part of the office of
the executive director, in which case the executive director would appoint the staff or, if the
staff is to be large enough to warrant a staff director or executive secretary, to make that
director, who would be under the personnel system, the head of the division. In the latter
case, the director would of course have to be appointed by the executive director of the
department and not by the board; the statute could specify that the appointment be made
only after consultation with the board. See section 24-34-302, C.R.S., which requires the
executive director of the department of regulatory agencies to give good faith consideration
to the recommendations of the civil rights commission before appointing the director of the
civil rights division. Another possibility might be to direct that a member of the board sit on
any panel convened to interview candidates for the position.

The language of section 13 (7) quoted above might be construed to require that all heads of
divisions must be within the personnel system. Although the great majority of division heads
are personnel system employees, since there is no exception in section 13 (2) for the entire
class of division heads and such an exception was defeated by the voters at the 1976 general
election, this reading poses problems for entities like the Colorado Racing Commission,
which is specifically named head of the Division of Racing Events. Since the commission is
exempt from the personnel system because it is compensated on a per-diem-plus-expenses
basis, it makes no sense to read subsection (7) to require commission members to be
personnel system employees appointed by the executive director; the alternative under this
reading of the "within the personnel system" language is to construe subsection (7) to require
that division heads be individuals and not exempt boards or commissions and that such
individuals must be within the personnel system.

Statutory provisions concerning appointments that were enacted prior to 1970, the year
section 13 of article XII of the state constitution was adopted, may not conform to the
constitution. A drafter should be very careful not to use these statutes as models for new
agencies. Suggestions for good models are the State Housing Board and the State Director of
Housing, part 7 of article 32 of'title 24, C.R.S., and the Civil Rights Commission and the
director thereof, part 3 of article 34 of title 24, C.R.S.

The second problem area is encountered when one attempts to have the executive director of
a principal department who is not within the state personnel system also hold the office of
division director or, conversely, to have a division director act ex officio as the head of a
department. The constitution does not seem to contemplate this kind of arrangement. For
instance, how can an executive director who is exempt from the personnel system appoint
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himself to a position within the personnel system? Could the governor designate someone
who already holds a personnel system position as the head of a division to fill the exempt
position of department head? Furthermore, in a wholly new department, how could a
division head exist without there having been an executive director appointed previously?
The three examples of this problem that appeared in the statutes were altered to conform to
the constitution in 1971, the executive director of the Department of Health (now known as
the Department of Public Health and Environment) was ex officio the head of the Division
of Administration, the executive director of the Department of Labor and Employment was
ex officio the director of the Division of Labor (now known as the Division of Labor
Standards and Statistics), and the Chief Engineer was ex officio the head of the State
Department of Highways (now known as the Department of Transportation).

In spite of the apparent absurdity of these situations, at least one example exists in current
law. Section 24-30-1001, C.R.S., enacted in 1976 and amended in 1995, requires that the
executive director of the Department of Administration (now Personnel) be the head of the
Division of Administrative Hearings. This case, however, is to be distinguished from the
situation in which a position may exist but has not in fact been funded. The director of the
Division of Professions and Occupations in the Department of Regulatory Agencies is
created by statute, but the executive director of the department, for periods in the past, has
performed all of the duties connected with the position.

6.3 SUNRISE LAWS

"Sunrise" describes the administrative and legislative procedure for evaluating the request
that an unregulated professional or occupational group be regulated by the state of
Colorado. The process is governed by section 24-34-104.1, C.R.S.

If a drafter is asked to draft a bill that involves new regulation of a profession or occupation
not previously regulated, the drafter should consult with the sponsor about the applicability
of section 24-34-104.1, C.R.S., which requires that anyone proposing new regulation submit
certain information to the department of regulatory agencies for sunrise review. The
determination of the need for new regulation is based upon the following criteria:

(1) Whether the unregulated practice of the occupation or profession clearly harms or
endangers the health, safety or welfare of the public, and whether the potential for
harm is easily recognizable and not remote or dependent on tenuous argument;

(2) Whether the public needs, and can be reasonably expected to benefit from, an
assurance of initial and continuing professional or occupational competence; and

(3) Whether the public can be adequately protected by other means in a more
cost-effective manner.

Further, section 24-34-104.1, C.R.S., requires the department to submit a report no later
than 120 days after receipt of a sunrise application to the General Assembly and discusses
the introduction of legislation based on such report. Legislation to regulate a professional or
occupational group may be presented to the General Assembly during each of the two
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regular sessions that immediately succeed the date of the report. While failure to comply
with the statutory procedure probably does not invalidate a bill for new regulation, the
sponsor should be aware that the issue could arise.

The department may decline to conduct reviews in the case of a repeat application with no
new information provided. If the department declines to conduct an analysis and evaluation
for this reason, the proponents are deemed to have complied with the requirements of this
section. In cases where a profession or occupation is posing an imminent threat to the
public's health, safety or welfare, the department may notify the proponents and recommend
that the professional or occupational group be regulated by the state, without completing an
analysis and evaluation.

If the department receives a proposal to regulate a profession or occupation indicating, based
on verified documentation, that the unregulated profession or occupation poses an imminent
threat to public health, safety, or welfare, the department is required to notify the proponents
and the legislative council of the General Assembly of the threat and to submit
documentation of its findings. The legislative council is required to hold a hearing to
examine the report and the department's findings. See section 24-34-104.1, C.R.S., for more
information about the legislative council's role in the hearings.

Drafters should use the following canned language for any NEW sunrise that creates a new
regulatory scheme and adds a sunset review provision, selecting the applicable description
for section 24-34-104, and making sure that the repeal date used in the phrase "are scheduled
for repeal" in section 24-34-104 and the repeal date used in the organic section are the same:

SECTION 1. In Colorado Revised Statutes, 24-34-104, add (__ ), as follows:

24-34-104. General assembly review of regulatory agencies and functions for
repeal, continuation, or reestablishment - legislative declaration - repeal. (__ ) (a) THE
FOLLOWING AGENCIES, FUNCTIONS, OR BOTH, ARE SCHEDULED FOR REPEAL ON SEPTEMBER
1, [YEAR]:

(_) THE REGULATION OF [__] BY THE [NAME OF ENTITY] IN ACCORDANCE WITH
[C.R.S. SUBDIVISION].

OR

(_) THE REGULATION OF PERSONS [SPECIFY THE PARTICULAR TYPE OF

REGULATION] PURSUANT TO [C.R.S. SUBDIVISION].
OR
(_) THE FUNCTIONS OF THE [NAME OF ENTITY] RELATED TO [__] SPECIFIED IN
[C.R.S. SUBDIVISION].
OR
(_) THE [NAME OF ENTITY] CREATED IN [C.R.S. SUBDIVISION].
AND

(b) THIS SUBSECTION (__ ) ISREPEALED, EFFECTIVE SEPTEMBER 1,20 [YEAR THAT

IS TWO YEARS LATER THAN IN SUBSECTION (a)].

SECTION 2. In Colorado Revised Statutes, add article [ ] as follows:
ARTICLE XX

Article Name
12-xx-xxx. Short title. THE SHORT TITLE OF THIS ARTICLE XX ISTHE" __ ACT".
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....... text of the bill has been omitted for this example ....

12-xx-xxx. Repeal of article. THIS [ARTICLE X X] IS REPEALED, EFFECTIVE [DATE].
BEFORE ITS REPEAL, THIS [ARTICLE XX] IS SCHEDULED FOR REVIEW IN ACCORDANCE WITH
SECTION 24-34-104.

6.4 SUNSET LAWS

"Sunset" involves the periodic review of state agencies that regulate professions or
occupations, specific functions, and advisory committees. Agencies, functions, and advisory
committees are terminated on specified dates unless their life is extended by legislative
action. The department of regulatory agencies reviews the agency, function, or advisory
committee prior to its scheduled repeal and makes recommendations to the general assembly
about whether the agency, function, or advisory committee should be continued. The
process for sunset review of agencies and functions is governed by section 24-34-104, C.R.S.
The sunset review of advisory committees is governed by section 2-3-1203, C.R.S.

In an effort to maintain consistency in the sequence of termination dates for divisions,
boards, and agencies subject to the sunset law, sections 2-3-1203 and 24-34-104, C.R.S.,
have various subsections categorized by date of repeal and subdivided by department or
division in which the board or agency being repealed is found. When drafting a bill that
includes a termination, include the new information in the proper subsection. Or, if
necessary, add a new subsection that maintains the sequence and format of section 2-3-1203
or 24-34-104, C.R.S.

A drafter who creates a NEW board, division, or agency in the department of regulatory
agencies must use the canned language shown in section 6.3 to:

° Add language indicating that section 24-34-104, C.R.S. are applicable to the
new entity; and

° Add language to section 24-34-104, C.R.S., specifying the repeal date.

When an agency or function subject to the sunset law is CONTINUED, the drafter must
repeal the paragraph listing the agency or function in section 24-34-104, C.R.S., and relist
the agency or function in a new subsection with the appropriate repeal date and a
corresponding effective date in a similar manner as for a new agency or function.

Similarly, when an advisory committee is CONTINUED, the drafter must repeal the
paragraph listing the advisory committee in section 2-3-1203, C.R.S., and relist the advisory
committee in a new subsection with the appropriate repeal date and a corresponding
effective date. Note, however, that although the life of a newly created advisory committee
cannot exceed ten years before a sunset review, once a sunset review is completed, the
advisory board may continue indefinitely. Therefore, the drafter may not always need to
relist the advisory committee in a new subsection.
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In 2016, section 24-34-104, C.R.S., was repealed and reenacted in order to make the section
easier to work with and to create self-repealing subdivisions. At the same time, some of the
language in the canned language format for sunset bills was modified; however, the two
were not incorporated in the 2016 legislation. In order to give effect to both improvements,
sunset bills that continue an EXISTING government agency or agency should follow this
model:

SECTION 1. In Colorado Revised Statutes, amend 12-10-111 as follows:
12-10-111. Repeal of article. (1) This artiele ARTICLE 10 is repealed, effective

Fulty 12617 SEPTEMBER 1, 2026.

2y Priortosuch BEFORE THE repeal, THE DEPARTMENT OF REGULATORY AGENCIES

SHALL REVIEW the office and the commission shaltbereviewed—asprovided—for in

ACCORDANCE WITH section 24-34-104. GR-S-

SECTION 2. In Colorado Revised Statutes, 24-34-104, repeal (12)(a)(VIII); and
add (27)(a)(V) as follows:

24-34-104. General assembly review of regulatory agencies and functions for
repeal, continuation, or reestablishment - legislative declaration - repeal. (12) (a) The
following agencies, functlons or both W111 repeal on July 1,2017:

(27) (a) The following agencies, functions, or both, will repeal on September 1,
2026:

(V) THE OFFICE OF BOXING, INCLUDING THE COLORADO STATE BOXING
COMMISSION, CREATED IN ARTICLE 10 OF TITLE 12.

In addition, in organic statutes that describe an existing function or regulatory scheme for
review, the drafter should not change the description of the function or regulatory scheme
when drafting a sunset bill. The canned language was designed to be very broad, and is
intended to be used in sunrise bills that propose to create a new regulatory scheme. The
drafter should not broaden or otherwise modify the scope of review under the sunset process
for an existing function or regulatory scheme unless the sunset report recommends it.

When a board or agency is in its wind-up period under sunset and is technically repealed, it
is reestablished rather than continued. The entire section, part, or article must be recreated
and reenacted.

CONCERNING THE REAUTHORIZATION OF THE REGULATION OF REAL ESTATE APPRAISERS BY
THE BOARD OF REAL ESTATE APPRAISERS THROUGH A RECREATION AND
REENACTMENT OF THE RELEVANT STATUTES INCORPORATING NO SUBSTANTIVE
AMENDMENTS OTHER THAN THOSE APPROVED DURING THE FIRST REGULAR SESSION
OF THE 69TH GENERAL ASSEMBLY.

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. In Colorado Revised Statutes, recreate and reenact, with
amendments, part 7 of article 61 of title 12 as follows:

PART 7
REAL ESTATE APPRAISERS
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12-61-701. Legislative declaration. THE GENERAL ASSEMBLY FINDS, DETERMINES,
AND DECLARES THAT SECTIONS 12-61-702 TO 12-61-723 ARE ENACTED PURSUANT TO THE
REQUIREMENTS OF THE "REAL ESTATE APPRAISAL REFORM AMENDMENTS", TITLE XI OF THE
FEDERAL . ..

(b) [Formerly 12-61-703 (2.5)] THE GENERAL ASSEMBLY FINDS, DETERMINES, AND
DECLARES THAT THE ORGANIZATION OF THE BOARD UNDER THE DIVISION AS A TYPE 1
AGENCY WILL PROVIDE THE AUTONOMY NECESSARY TO AVOID POTENTIAL CONFLICTS OF
INTEREST BETWEEN THE RESPONSIBILITY OF THE BOARD IN THE REGULATION OF REAL ESTATE
APPRAISERS . . .

(13) THIS SECTION IS REPEALED, EFFECTIVE JULY 1,2018. BEFORE ITS REPEAL, THE
CERTIFICATION OF REAL ESTATE APPRAISERS IS SCHEDULED FOR REVIEW IN ACCORDANCE
WITH SECTION 24-34-104, C.R.S.

For an example of a bill that recreated and reenacted a sunset provision and that also made
substantive changes, see Senate Bill 13-238.

In working with bills either continuing or reestablishing any division, board, or agency, the
drafter should give special attention to section 24-34-104 (7)(a), C.R.S., which provides that
"... a committee of reference may not continue, reestablish, or amend the functions of more
than one division, board, or agency in any one bill for an act, and the title of the bill must
include the name of the division, board, or agency." When drafting and checking bills that
continue a division, board, or agency subject to termination under the "Sunset Law" in
section 24-34-104, C.R.S., the drafter should include in the title of the bill some mention of
the name of the division, board, or agency.

If the sponsor asks the drafter to prepare a bill terminating an agency or its functions at a
time other than the regularly scheduled termination date in section 24-34-104, C.R.S., it is
important for the drafter to ascertain from the sponsor the desired result. For example, is the
statutory function to be completely abolished? Or are the functions to be assumed by another
administrative unit? The drafter should determine whether all the powers, duties, and
functions of an agency should be repealed, transferred elsewhere, or assumed by some other
entity and what provisions, if any, are to be made for staff, property, records, and so forth.
This may involve changing the Administrative Organization Act in article 1 of title 24,
C.R.S. The provisions of the law creating the agency may have to be repealed as well as any
provisions that are so closely tied to the agency as to have no meaning or effect if the agency
is gone. Additionally, the paragraph listing the agency in section 24-34-104, C.R.S., should
be repealed, and care should be taken to ensure that this repeal is effective on the same date
as the repeal of the provisions creating the agency.
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6.5 OTHER SPECIAL STATUTORY REQUIREMENTS

Pursuant to direction from the legislative leadership, the Office of Legislative Legal Services
is responsible for informing members of bills that are affected by certain statutory
requirements in addition to the regular legislative procedures. Drafters should identity six
types of bills subject to special statutory requirements in addition to regular legislative
procedures. If a bill is identified, the Office informs the prime sponsor of the special statutory
requirements, attaches a letter to the bill when introduced that indicates the special
requirements, and gives a copy of the letter to the chair of the committee of reference to
which the bill is referred. Examples of these letters are in Appendix J of this manual. The
last category of special requirements, sunrise issues, discussed in section 6.5.6, below, does
not require a letter but does require the drafter to be aware of the statutory procedures for
new regulation of profession or occupation not previously regulated.

6.5.1 Health Care Coverage Mandates

Section 10-16-103, C.R.S., requires the submission of a report with any bill mandating a
health coverage or offering of a health coverage by a health care coverage (health insurer)
entity. The report must address the social and financial impacts of such a requirement, and
the statute sets forth the specifics to be included in the report. This statute is silent on what, if
anything, the legislative committee of reference must do with the report. An office
memorandum detailing how the General Assembly should implement section 10-16-103,
C.R.S,, is found in Appendix J of this manual.

6.5.2 Impacts on Criminal Justice System

Section 2-2-701, C.R.S., requires any bill that is introduced at any session that affects
criminal sentencing and that may result in a net increase or a net decrease in periods of
imprisonment in state correctional facilities to be reviewed by the director of research of the
legislative council for the purpose of providing information to the General Assembly on the
long-term impact that may result from the passage of the bill. Section 2-2-702, C.R.S.,
requires all bills affecting criminal sentencing that would result in a net increase in periods of
imprisonment in a state correctional facility to be assigned or referred to the appropriations
committee of the house of origin. Section 2-2-703, C.R.S., requires that any bill that results
in a net increase in periods of imprisonment in state correctional facilities must include an
appropriation of money sufficient to cover any increased capital construction costs and
increased operating costs that are the result of such bill in each of the first five years in which
there is a fiscal impact related to the bill. Exceptions to this requirement are permitted if the
exception is expressed in the bill itself. The costs of the bill may be offset by corresponding
reductions to other criminal sentences in the same bill or some other bill so long as the
connection is clearly made. Examples of statutory appropriations and exceptions from the
requirement to comply with this provision can be found in Appendix E of this manual. See
section 7.3.4.3 of this manual for more information on the potential placeholder
appropriation and the 5-year statutory appropriation language.
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6.5.3 Capital Development Committee

Section 2-3-1304 (1), C.R.S., gives the Capital Development Committee jurisdiction for
purposes of determining the priority to be accorded proposals made by entities of state
government for capital construction, controlled maintenance, and capital asset acquisitions.
The committee is to make determinations based upon information available to the
committee based on estimates of revenue available for these purposes.

6.5.4 Number of Judges

Section 10 (3) of article VI of the Colorado constitution requires a two-thirds vote of the
members of each house for passage of bills that increase or diminish the number of district
judges. In addition, Joint Rule 23 imposes introduction and passage deadlines for such bills.
The Office sends a letter to the committee chair and to leadership about these requirements.
See "Mandatory Cover Letters for Bills" in Appendix J of this manual for the examples of
these letters.

6.5.5 Mandated Continuing Professional Education

Section 24-34-901, C.R.S., requires that information concerning the need for any proposed
mandatory continuing education program be submitted to the office of the executive director
of the department of regulatory agencies prior to introduction of a bill to mandate the
requirement. The executive director analyzes the proposal and files a written report with the
General Assembly on whether the requirement would likely protect the public served by the
professional group. This law does not apply to occupations that had mandatory continuing
education requirements prior to July 1, 1991, or to any bill introduced as a result of an
interim committee study. In practice, reports from the executive director on bills imposing a
continuing education requirement are usually prepared concurrently with the drafting and
introduction of the bill and are considered by a committee of reference when acting on the
bill.

6.5.6 "Sunrise” Issues for New Regulation of a Profession or
Occupation Not Previously Regulated

If a drafter is asked to draft a bill that involves new regulation of a profession or occupation
not previously regulated, the drafter should consult with the sponsor about the applicability
of section 24-34-104.1, C.R.S., which requires that anyone proposing new regulation submit
certain information to the department of regulatory agencies for sunrise review. See section
6.3 for more information on drafting sunrise bills.

6.5.7 Legislative Appointees to Boards, Commissions, and
Committees - Terms and Service at the Pleasure of Appointing
Authority

When creating a board, commission, or committee that authorizes a member of legislative
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leadership to make appointments to that entity, the drafter needs to talk to the bill sponsor

about the sponsor's intent regarding the appointments. The drafter needs to tell the bill

sponsor that section 2-2-325, C.R.S., will operate as the default for the appointees' terms and

reappointment unless the sponsor wants to specify different requirements regarding the

appointees' terms. If the bill does not make specific provisions, section 2-2-325, C.R.S., will

control. Section 2-2-325, C.R.S., provides:

2-2-325. Legislative appointees - boards and commissions - other governmental
bodies. Unless otherwise provided by law, appointments or reappointments of persons to
a board, commission, committee, council, panel, or authority by the speaker of the house of
representatives, the president of the senate, the majority leader of the house of
representatives, the majority leader of the senate, the minority leader of the house of
representatives, or the minority leader of the senate shall expire on the convening date of the
first regular session of each general assembly, and all subsequent appointments or
reappointments shall be made as soon as practicable after such convening date. The person
making the original appointment or reappointment shall fill any vacancy by appointment for
the remainder of an unexpired term. Members appointed or reappointed by the speaker, the
president, the majority leader of the house of representatives, the majority leader of the
senate, the minority leader of the house of representatives, or the minority leader of the
senate shall serve at the pleasure of the appointing authority and shall continue in office
until the member's successor is appointed. (Emphasis added)

6.5.8 Legislative Appointees to Boards, Commissions, and
Committees - Compensation and Expenses

When creating a state board, commission, or committee that authorizes a member of

leadership to appoint legislators to serve on a state entity or when amending a statute to add
appointed legislative members to serve on an existing state entity, the drafter needs to talk to
the bill sponsor about legislative compensation. The drafter needs to tell the bill sponsor that

section 2-2-326, C.R.S., will operate as the default for the payment of compensation and
expenses of the appointed legislators unless the sponsor wants to specify different

requirements. The intention of this language was to establish uniform payments of per diem

and reimbursement of expenses of legislators serving on state entities. If the bill does not
make specific provisions, section 2-2-326, C.R.S., will control. Section 2-2-326, C.R.S.,

provides:

2-2-326. Compensation and expenses for members appointed to and serving on
state entities - definition. (1) Notwithstanding any law to the contrary:

(a) While appointed to any state entity and serving on any state entity during
regular and special sessions of the general assembly, in addition to the base compensation
specified in section 2-2-307 (1), current members of the general assembly are entitled to
receive only the per diem lodging and expense allowances and the travel expenses
authorized by section 2-2-317; and

(b) While appointed to and serving on any state entity when the general assembly
is in recess for more than three days or is not in session, in addition to the base
compensation specified in section 2-2-307 (1), current members of the general assembly are
entitled to receive the amount specified in section 2-2-307 (3)(a) for necessary attendance
at meetings of the state entity and reimbursement for all actual and necessary travel and
subsistence expenses incurred in connection with attendance at meetings of the state entity.

EXECUTIVE BRANCH AGENCIES
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Mileage rates shall not exceed those authorized for the executive department. All
compensation paid and reimbursements made pursuant to this subsection (1)(b) shall be paid
from appropriations made to the legislative department. (Emphasis added)

(2) For purposes of this section, "state entity" means any board, commission,
committee, task force, authority, enterprise, council, working group, re-view team, or other
entity created or authorized by statute on which current members of the general assembly
are statutorily required to be appointed to serve; except that "state entity" does not include
the Colorado commission on uniform state laws created in section 2-3-601 (1) or the
education commission of the states created pursuant to section 24-60-1201.

6.5.9 Cross-reference Needed for a Bill that Grants Any Person or
Entity the Power of Eminent Domain

Section 38-1-201, C.R.S., declares that because the use of eminent domain "substantially
impacts fundamental property rights it is necessary and appropriate to ensure that
Coloradans can easily determine which governmental entities, corporations, and other
persons may exercise the power of eminent domain...". Section 38-1-202, C.R.S., is
supposed to cross-reference every state constitutional or statutory provision that grants the
power of eminent domain. If the bill grants the power of eminent domain, the drafter should
include an appropriate cross-reference in section 38-1-202, C.R.S., and place it under the
proper category of entity or person.

6.6 RULE-MAKING AUTHORITY

A bill may authorize a state agency to promulgate rules. A drafter may include rule-making
authority in a bill when the bill either creates a new state agency or creates a new program
within an existing state agency. In drafting such a provision, it is important to keep in mind
the following items.

6.6.1 Delegation of Authority to State Agency - Constitutional
Requirements

The General Assembly may delegate to an agency the authority to promulgate rules to carry
out the legislative purposes of an act of the General Assembly. In so doing, the General
Assembly is delegating legislative power to an agency in the executive branch.

Concurrent with such a delegation of legislative power, the General Assembly must include
sufficiently clear standards to ensure that the fundamental policy decisions made by the
elected legislative representatives of the people will not be altered by agency personnel.
Dodge v. Department of Social Services, 657 P.2d 969 (Colo. App. 1982); Elizondo v. State, 194
Colo. 113, 570 P.2d 518 (1978). Otherwise, the delegation may constitute an
unconstitutional delegation of legislative power. The test for determining the propriety of a
legislative delegation is not simply whether the delegation is guided by standards but
whether there are sufficient statutory standards and safeguards, in combination, to protect
against the unnecessary and uncontrolled exercise of discretionary power. Cottrell v. City and
County of Denver, 636 P.2d 703 (Colo. 1981).
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A proper statutory grant of rule-making power allows the General Assembly to establish the
policy and principles to guide the state agency and gives the state agency rule-making
authority to fill in the details that cannot be addressed by the statute. The grant to the agency
of rule-making power consistent with the policy and principles is not a delegation of the
General Assembly's policy determination function but is at most the delegation of the power
to establish rules for the achievement of that policy. See Sutherland Stat. Const. § 4.15.

6.6.2 Drafting Considerations

The drafter should consider the following factors when drafting a rule-making provision:
6.6.2.1 Generally

What specific individual, board, or other entity has rule-making authority? A delegation of
rule-making authority to a "department" or "division" may create ambiguity and should be
avoided.

Which entity or officer in the state agency has historically been given rule-making authority?
Are there existing rule-making provisions for that officer or agency that may provide
examples?

Is the rule-making authority mandatory or discretionary?

Determine if the state agency will be or has been created by a type 1 or a type 2 transfer.
Section 24-1-105, C.R.S., and section 6.1 of this manual describe these types of transfers and
should be reviewed in connection with this determination. Under section 24-1-105 (1) and
(4), C.R.S., a type 1 agency exercises its delegated rule-making power independent of the
head of the principal department to which it is allocated, but the power delegated to a type 2
agency to promulgate rules is exercised by the head of the principal department to which the
agency is allocated.

Therefore, be aware that a delegation of rule-making authority to a type 2 agency may raise
issues as to whether that delegation is intended to be consistent with section 24-1-105,
C.R.S. Specifically, it may be unclear whether rule-making is to be performed by the agency
itself or by the head of the agency's principal department.

If the delegation of rule-making authority involves a type 2 agency, the following options
should be considered:

° Rule-making authority may be delegated to the executive director of the principal
department in which the type 2 agency is located. Two examples of such a delegation
are as follows:

Example 1

X-X-XXX. Powers and duties of executive director. (1) In order to perform his
or her duties, the executive director has the power to:
(a) Promulgate rules in accordance with article 4 of title 24 for the controller and
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the staff of the division of accounts and control in the collection of debts referred to that
office, including such matters as referrals to collection agencies or practicing attorneys for
out-of-state collection of debts, authority to write off, release, or compromise, authorization

of suit filings, and methods of collection of judgments;
k k%

Example 2

X-X-XXX. Surplus and excess equipment and supplies. (1) The executive
director shall promulgate rules to be utilized by the division in governing:

(a) The sale, lease, or disposal of surplus equipment and supplies by public auction
or competitive sealed bidding, but no public employee, which for the purposes of this
subsection (1) includes elected officials, is entitled to purchase any such equipment and
supplies unless such purchase satisfies the conditions specified in subsection (2.1) of this
section; and

(b) The transfer of excess equipment and supplies.
k ok ok

° If, under the circumstances, it is appropriate for the rule-making authority to be held
by someone other than the executive director, rule-making authority may be
delegated to a type 1 board, commission, division, etc. having authority over the type
2 agency. An example of such a delegation is as follows:

Example 3

X-X-XXX. Child care centers - rules. The state board of health, after consultation
with the division in the department of human services involved in licensing child care
centers and if the committee formed in section X-X-XXX recommends the establishment
of child care facilities in nursing homes, shall promulgate reasonable rules in accordance
with article 4 of title 24 establishing any necessary requirements for operating a day care
center in a nursing home facility. Such rules shall include, but need not be limited to, the

following:
k ok ok

° Rule-making authority may be delegated to a type 2 agency when the delegation
contains a specific exception to the general rule in section 24-1-105 (4), C.R.S., that
rule-making delegated to a type 2 agency is to be exercised by the head of the
principal department. An example of such a delegation is as follows:

Example 4

X-X-XXX. Division of gaming - creation. There is hereby created, within the
department of revenue, the division of gaming, the head of which is the director of the
division of gaming. The director shall be appointed by, and is subject to removal by, the
executive director of the department of revenue. The division of gaming, the Colorado
limited gaming control commission created in section X-X-XXX, and the director of the
division of gaming shall exercise their respective powers and perform their respective duties
and functions as specified in this article 47.1 under the department of revenue as if the same
were transferred to the department by a type 2 transfer, as such transfer is defined in the
"Administrative Organization Act of 1968", article 1 of title 24; except that the commission
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shall have full and exclusive authority to promulgate rules in accordance with article 4 of
title 24 related to limited gaming without any approval by, or delegation of authority from,
the department.

° Rule-making authority may be delegated to a specific person or entity in the type 2
agency rather than to the agency in general. The delegation to a specific person or
entity may be sufficient to override the general rule in section 24-1-105 (4), C.R.S.,
that rule-making delegated to a type 2 agency is to be exercised by the head of the
principal department. However, the drafter may also want to reinforce this intention
by including an express exception, as in the preceding example. An example of such
a delegation without an express exception is as follows:

Example 5

X-X-XXX. Rules. The director of the division of local government of the
department of local affairs may, after consultation with the affected departments or agencies,
if any, promulgate, adopt, amend, and repeal such rules as may be necessary for the
implementation and administration of the grant program.

° If the delegation of rule-making authority is to a newly created agency, it may be
appropriate to establish the agency by a type 1 transfer instead of a type 2 transfer if
the powers, duties, and functions of the agency are actually of a type 1 variety. If the
grant of rule-making authority is in connection with an existing type 2 agency that
actually has type 1 powers, it may be appropriate to amend the statute and change
the agency to a type 1 agency.

Rule-making authority may be inappropriate for an advisory committee or board.
6.6.2.2 Information From Sponsor

Does the bill sponsor have an idea of specific limits on the agency's rule-making authority? If
so, is there a way to tailor the rule-making provision so that it specifically delineates the
areas or subjects the rules will address? Examples of rule-making provisions granting limited
or specific authority are provided in Appendix H of this manual.

If possible, get a feel for what the agency intends to do through future rule-making to
determine whether it matches the sponsor's intent and draft the provision to specifically
target the rule-making authority to those intentions.

Consider carefully whether a grant of broad rule-making authority is appropriate or will
create problems. Potential issues that may arise from broad authority should be raised, even
if all interested parties agree that the agency should be given that authority. Examples of

rule-making provisions granting an agency broad authority are provided in Appendix H of
this manual.

6.6.2.3 Future Considerations

Look down the road to the day when the agency's rules may come to the office during the
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rule review process. Will it be difficult to determine or understand at that time exactly what
authority the agency has for the rule or rules? Try to avoid a situation where in which you,
as the drafter of the rule-making provision, have to tell a member or agency that there is
confusion over what the language means.

6.6.3 Use of Terminology

6.6.3.1 Use of the Term "Rules”

Section 24-4-102 (15), C.R.S., of the State Administrative Procedure Act provides that "rule"
includes "regulation". Therefore, it is unnecessary to authorize an agency to promulgate
"rules and regulations". The statutes, however, contain many examples of state agencies or

nn

agency directors that are authorized to make or promulgate "rules and regulations", "rules",
"regulations", "standards", "guidelines", "procedures", etc. These terms have frequently been
used interchangeably. Notwithstanding the past use of these various terms, the drafter
should use the term "rules" unless another term is clearly warranted. For example, the term
"guidelines" may be appropriate when an agency is called upon to describe conduct that is

desirable but not required.
Two examples of appropriate terminology in rule-making grants are as follows:
Example 6

X-X-XXX. Rules. The commissioner may promulgate rules necessary for the
administration and enforcement of this article. Such rules shall be promulgated in
accordance with article 4 of title 24.

Example 7

X-X-XXX. Rules. (1) In order to carry out the purposes of this part 15, the state
manager shall promulgate rules in accordance with article 4 of title 24 governing the
following:

(a), (b), (c), etc., limiting the subject matter the rules will address.
k sk ok

6.6.3.2 Cross-referencing the State Administrative Procedure Act

It is not necessary to include a reference to the State Administrative Procedure Act (article 4
of title 24, C.R.S.) in grants of rule-making authority to a state agency. See Examples 6 and 7
above. Section 24-4-103 (1), C.R.S., and section 24-4-107, C.R.S., are very clear that any

executive branch agency adopting rules must follow the State Administrative Procedure Act.

However, if a drafter does make a cross-reference to the State APA, the way in which the
State APA is referenced will depend on whether the grant of rule-making authority is
permissive or mandatory. Examples of permissive and mandatory rule-making follow. The
statutes currently contain many cross-references to the State APA. The drafter needs to
follow this distinction when editing any existing grants of rule-making authority. To avoid
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any ambiguity about the intent of any changes to one of these existing grants, the drafter
should not delete existing references to the State APA in a statute just to follow the principle
that the citation to the State APA is unnecessary.

Permissive rule-making. Where the grant of rule-making authority provides that the state
agency may make rules, the drafter should specify the grant of authority in a statement
separate from the cross-reference to the State APA. Failure to separate the delegation and
cross-reference may result in ambiguity. Two examples of a correct delegation of permissive
rule-making authority and a cross-reference to the State APA are as follows:

Example 8

X-X-XXX. Rules. The executive director may promulgate rules necessary for the
administration of this article 1. Such rules shall be promulgated in accordance with article
4 of title 24.
Example 9
X-X-XXX. Rules. Pursuant to article 4 of title 24, the director may promulgate
rules necessary for the administration of this part 2 governing (fill in the subject matter the

rules will address).

An example of an incorrect delegation of permissive rule-making authority and a
cross-reference to the State APA is as follows:

Example 10

X-X-XXX. Rules. The executive director may promulgate rules necessary for the
administration of this article 3 in accordance with article 4 of title 24.

Example 10 is incorrect because it could mean that compliance with the State APA is
permissive but not mandatory.

Mandatory rule-making. Where the grant of rule-making authority provides that the agency
shall make rules, the drafter may include a cross-reference to the State APA in the grant as in
Example 7 above or the cross-reference may be stated separately as follows:

Example 11

X-X-XXX. Rules. The director shall promulgate rules for the licensure of
applicants under this part 2. Such rules shall be promulgated in accordance with article 4 of
title 24.

Example 12

X-X-XXX. Rules. The commissioner shall promulgate rules necessary for the
administration and enforcement of this article 5 and in accordance with article 4 of title 24.

EXECUTIVE BRANCH AGENCIES 6-21



COLORADO LEGISLATIVE DRAFTING MANUAL Rev. 09/08/2020

6.6.4 Overly Broad Grants of Rule-making Authority

A drafter should avoid extremely vague grants of rule-making authority such as, "The board
may adopt rules that are not inconsistent with this article 2." As noted under section 6.6.1
above, such standardless grants of authority are potentially unconstitutional.

6.6.5 Ambiguous Statements of Delegation

In referring to administrative rule-making, the drafter should use the verb "promulgate" and
refer to "rules". If the sponsor wants an agency to engage in formal rule-making, state "The
department shall promulgate rules..." Do not substitute an inaccurate or ambiguous
statement such as "The department shall adopt standards..." or "The department shall
establish guidelines..." The presumption should be that any standards or guidelines are to be
adopted through the "State Administrative Procedure Act". However, if the sponsor does
not want to require rule-making, but wants the agency to establish policies or procedures, the
drafter should make that clear by stating that the agency need not promulgate the required
procedures, standards, or guidelines as rules under the "State Administrative Procedure
Act".

6.6.6 Additional Examples

Additional examples of statutory provisions authorizing rule-making are contained in
Appendix H of this manual.

6.6.7 Rule Review

When a state agency with statutory rule-making authority promulgates rules, it must do so
pursuant to the "State Administrative Procedure Act", article 4 of title 24, C.R.S. Section
24-4-103 (8)(d), C.R.S., requires the agency to submit those rules to the Office of Legislative
Legal Services for review by staff to determine whether the rules are within the agency's
rule-making authority. A rule that staff determines is not within the agency's constitutional
or statutory authority is presented to the Committee on Legal Services for the action
prescribed in section 24-4-103 (8), C.R.S.

6.7 CREATION OF ENTITIES THAT ARE TEMPORARY IN NATURE

Occasionally, drafters are asked to create a temporary board, commission, committee, or
task force that is established for a single, one-time-only purpose and that can accomplish its
purpose within a relatively short period of time. A temporary board does not include what
are normally called "advisory" boards or any other board that has a continuing function. A
number of practical problems have arisen in the past when the enabling legislation for such
temporary entities was so sketchy that it failed to anticipate the activities and functions
needed by the entity. Often the financial expenses of carrying out the functions are not
anticipated. The drafter should consider the following issues when creating temporary
entities. Sample language for temporary entities is included in Appendix F of this manual.
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6.7.1 Establish Clear Purpose

Establish the clear purpose for the creation of the temporary board (for purposes of this
example, "board" is used although it could be called a commission, committee, task force,
etc.). A temporary board is one that is established for a single, one-time-only purpose and
that can accomplish its purpose within a relatively short period of time.

6.7.2 Membership

The drafter should consider the following issues relating to membership:
1. Establish the number of members.
2. Establish qualifications for appointments (optional):

a. Political balance;

b. Geographic representation;

c. Ethnic balance;

d. Representation from specific groups, occupations, fields of knowledge or training,
etc.

3. Establish how appointments are made and when.

4. Establish chair of board.

5. Establish compensation provisions:
a. Can provide that members serve without compensation;
b. Executive branch officials generally serve without compensation;
c. If the board has legislative members, they generally get reimbursed for necessary
expenses and get the per diem allowed members of interim committees. (Note: this
will drive a fiscal note - the fiscal note may be eliminated by putting in language that
says the compensation is paid from available appropriations to the General

Assembly.) The term "compensation" generally covers both per diem and expenses.

d. If all members are paid compensation, this will drive a fiscal note.
6.7.3 Meetings

Establish the minimum number of meetings (this will affect the fiscal note) and when the
first meeting should be held.
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6.7.4 Duties

Establish duties and responsibilities of the board or issues to be studied if needed to
supplement the language establishing the purpose and objective of the board.

6.7.5 Staff Support

1. Establish what legislative agencies and/or executive agencies are to provide staff support
for the board.

2. Establish which of the legislative or executive agencies will serve as the lead staff agency.

3. Establish whether the legislative agencies and/or executive agencies will need an
additional appropriation in order to provide staff support (this may drive a fiscal note - the
fiscal note may be eliminated by putting in language that says staff assistance will be
provided from available appropriations to the agency). If an appropriation is necessary, an
appropriation can be made to all affected agencies or can be made to the lead agency only
with that agency making payments to the other affected agencies.

6.7.6 Recommendations

1. Establish to whom the recommendations of the board are to be made and when.
2. Establish in what form the recommendations are to be made.
a. Are the recommendations to be made in the form of a bill or bills?

b. If in the form of a bill or bills, are they to be presented to the Legislative Council
like other interim committee bills and do the rules relating to interim committee bills

apply?
6.7.7 Sunset Provisions or Termination Dates

Establish a repeal date for the section establishing the board in accordance with
sunrise/sunset provisions. Section 2-3-1203 (1)(a), C.R.S., limits the life of a newly created
board to ten years. A board that will last fewer than ten years is not subject to the required
sunset review process.

If the bill is not subject to sunrise/sunset provisions, the drafter needs to specify a
termination date and include the statutory language required for the creation of state boards
and commissions as set forth in section 24-3.7-101, C.R.S. If the bill is subject to
sunrise/sunset provisions, the drafter needs to follow the process specified in section 6.3.
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6.8 REFERENCES TO UNITS OF GOVERNMENT NOT CREATED
BY STATUTE OR REFERENCES TO NON-GOVERNMENTAL
GROUPS OR ENTITIES

As a general rule, a drafter should not refer to a division, section, or unit of state government
by name unless that division, section, or unit is created by statute. If a division, section, or
unit of state government has been statutorily created, it is most likely included in and the
proper name may be found in the "Administrative Organization Act of 1968", article 1 of
title 24, C.R.S. However, if a sponsor requests that a bill include a specific reference to an
existing division, section, or unit that is not created by statute and has been created
administratively, the drafter should include language that makes this fact clear to the reader.
For example, the drafter could include a citation to section 24-1-107, C.R.S., which
authorizes department heads to establish, combine, or reallocate divisions, sections, or units
within their departments. Such a reference would read: "... the division of tax collectors,
created pursuant to section 24-1-107." Another option would be to say "... the division in the
department responsible for tax collectors".

Similarly, a drafter should not refer to non-governmental groups or entities in a bill. Such a
reference may raise legal issues for the bill. Examples of possible concerns are: (1) Is there a
violation of the constitutional prohibition on special legislation in section 25 of article V of
the constitution; (2) Is there a violation of the constitutional prohibition on appropriations to
private institutions in section 34 of article V of the constitution; (3) Is there an unlawful
delegation in violation of section 35 of article V of the constitution? Additionally, such a
reference might imply that the group or entity can be required to perform certain
government-like functions. However, the group or entity can not be required to continue or
begin to perform certain functions. The group or entity might be dissolved or simply go out
of business. If a sponsor requests that a bill include a specific reference to such a group or
entity, the drafter should use general descriptive terminology. For example, the drafter could
include a general reference to groups or entities that perform certain functions. Such a
reference would read: "...a contract may be awarded to a nationally organized group or
entity that provides services determined by the director to be the equivalent of the services
specified in this section" or "a representative of a nonprofit organization that advocates for
the homeless may be appointed to the board."

6.9 PERIODIC REPORTING REQUIREMENTS BY EXECUTIVE
BRANCH AGENCIES AND BY THE JUDICIAL BRANCH

Pursuant to the "Information Coordination Act", section 24-1-136 (11), C.R.S., effective
July 1, 1996, whenever any report is required or allowed to be made to the General
Assembly by an executive agency or the judicial branch on a periodic basis, the requirement
for such report shall expire on the day after the third anniversary of the date on which the
first report is due to the General Assembly, unless the General Assembly acting by bill
continues the requirement. When drafting a bill that requires periodic reporting, the drafter
needs to ask the bill sponsor a policy question about whether the sponsor wants the reporting
to go on indefinitely or to be subject to expiration after the third anniversary of the first
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report pursuant to this statute. If the bill sponsor wants the reporting requirement to continue
for a longer period of time or indefinitely, the drafter needs to write that into the bill and
should make clear that this is an exception to section 24-1-136 (11)(a)(I), C.R.S.

Example:

Notwithstanding the requirement in section 24-1-136 (11)(a)(I), the requirement to submit
the report required in this section continues indefinitely.

If the bill sponsor does not intend to have the reporting requirement continue for more than
the statutorily defined period, then the drafter should include a repeal of the periodic
reporting as shown in the following example.

Example:

(3) (a) The department of education shall submit a report on July 1, 2007, and every
July 1 thereafter on the number of grants awarded to local school districts to improve
reading programs and the success of each grant recipient in increasing CSAP reading scores.

(b) Pursuant to section 24-1-136 (11)(a)(I), this subsection (3) is repealed, effective
July 1, 2010.

6.10 JUDICIAL REVIEW OF EXECUTIVE BRANCH AGENCY
DECISIONS & GIVING INITIAL JURISDICTION TO THE
COLORADO COURT OF APPEALS

Pursuant to section 1 of article VI of the state constitution, the General Assembly created an
intermediate court of review known as the Colorado Court of Appeals. See section 13-4-101,
C.R.S. By case law, the General Assembly's authority to determine the jurisdiction of the
Court of Appeals is exclusive and is set forth in section 13-4-102, C.R.S. If the drafter
provides for judicial review by the Court of Appeals of a final decision by an executive
branch agency, the drafter needs to amend section 13-4-102 (2), C.R.S., to specifically give
the court initial jurisdiction over the appeal.

6.11 RECOMMENDED LANGUAGE FOR CRIMINAL
BACKGROUND CHECKS

On occasion a bill sponsor wants to impose a statutory requirement that a licensee must
submit to a criminal background check with fingerprints in order to obtain a license from an
executive branch agency. The language for a criminal background check must be written in
a particular way or the federal bureau of investigation will not perform the background
check. This is the recommended language to use for a criminal background check and is
available in a macro:

(_) With the submission of an application for a license granted pursuant to this
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[C.R.S. subdivision], each applicant shall submit a complete set of his or her fingerprints to
the [name of entity]. The [name of entity] shall submit the fingerprints to the Colorado
bureau of investigation for the purpose of conducting fingerprint-based criminal history
record checks. The Colorado bureau of investigation shall forward the fingerprints to the
federal bureau of investigation for the purpose of conducting fingerprint-based criminal
history record checks. The [name of entity] may acquire a name-based criminal history
record check for an applicant or a license holder who has twice submitted to a
fingerprint-based criminal history record check and whose fingerprints are unclassifiable.
An applicant who has previously submitted fingerprints for state or local licensing purposes
may request the use of the fingerprints on file. The state licensing authority or local
jurisdiction shall use the information resulting from the fingerprint-based criminal history
record check to investigate and determine whether an applicant is qualified to hold a state
or local license pursuant to this [C.R.S. subdivision]. The [name of entity] may verify the
information an applicant is required to submit. The applicant shall pay the costs associated
with the fingerprint-based criminal history record check to the Colorado bureau of
investigation.

The bill should address who is responsible for paying the cost of the background check. The

last sentence is optional and is one example of how to cover the cost of the background
check. The drafter should check that this is how the sponsor wants the cost to be covered.
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CHAPTER 7: FUNDING: APPROPRIATIONS,
TRANSFERS, AND SPECIAL FUNDS

7.1 INTRODUCTION

The drafter should carefully consider the funding implications of each bill: Does the bill cost
money to implement? If so, where does the money come from? In many cases, it is necessary
to appropriate money in the bill to implement its provisions. In some cases, it is necessary to
establish a mechanism that provides a source of revenue to fund the bill, and in other cases it
may be desirable to create a cash fund to hold the revenue collected to fund the bill. This
section addresses the drafting of appropriation sections and other provisions that establish
cash funds.

7.2 APPROPRIATIONS GENERALLY

7.2.1 Constitutional Background - Meaning of "Appropriation”

Article V, section 33 of the Colorado Constitution states: "No moneys in the state treasury
shall be disbursed therefrom by the treasurer except upon appropriations made by law, or
otherwise authorized by law...." Accordingly, under the constitutional separation of powers
doctrine, the General Assembly has plenary or absolute power over appropriations, subject
only to constitutional limitations.*® The plenary power of the General Assembly over
appropriations is the power "'to set apart from the public revenue a certain sum of money for
a specified object, in such manner that the executive officers of the government are
authorized to use that money, and no more, for that object and for no other."!

An "appropriation" is legal authority for an agency to expend a specified sum of money for a
specified purpose, and a state agency may only expend money from the state treasury for a
particular purpose if the agency has a legislative appropriation for that purpose or if the
expenditure is "otherwise authorized by law." Since most state government programs
depend on the level of funding provided, the drafter must understand appropriations in order
to adequately address the possible funding implications of each bill.

7.2.2 Long Bill - Supplemental Appropriation Bills

Most appropriations for state departments, agencies, and institutions are included in the
annual general appropriations bill, commonly known as the "long bill," which the joint

20 Colorado General Assembly v. Lamm, 704 P.2d 1371, 1380 (Colo. 1985); MacManusv. Love, 179 Colo. 218,
499 P.2d 609 (1972).

21 Colorado General Assembly v. Lamm, 700 P.2d 508, 520 (Colo. 1985) (quoting People ex rel. Ammons .
Kenehan, 55 Colo. 589, 598, 136 P. 1033, 1036 (1913)).
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budget committee staff drafts and the joint budget committee sponsors. Under article V,
section 32 of the Colorado Constitution, the long bill may only contain appropriations.
Thus, the long bill may not include any substantive law and is not included in the Colorado
Revised Statutes. The long bill adopted each legislative session applies primarily to the
upcoming fiscal year beginning July 1. During the next legislative session, the joint budget
committee usually sponsors various "supplemental appropriation bills" to amend the long
bill for the current fiscal year. A "supplemental appropriation" provides funds for operations
only during the fiscal year in which it is enacted. In addition, other members of the General
Assembly may sponsor special appropriation bills that contain only appropriations.

7.2.3 Appropriation Sections in Substantive Bills

Often a bill that amends the permanent statutes also includes an appropriation section to
ensure that money is made available to cover the costs of implementing the bill. It is
standard practice to include an appropriation section in a bill that creates a new state agency
or adds new functions to an existing state agency. The drafter may include an appropriation
section in the bill as introduced, but in most cases the joint budget committee staff will draft
an appropriation section to be added as an amendment to the bill in the appropriations
committee.

7.2.4 Additional Constitutional Considerations

The drafter should become familiar with two constitutional provisions that specifically
address appropriations. Article V, section 32 of the Colorado Constitution imposes the
single-subject rule on all appropriations bills other than the long bill, and article V, section 34
of the Colorado Constitution prohibits appropriations to private or religious groups. While
the General Assembly cannot directly appropriate money to private groups or individuals,
the General Assembly may appropriate money to state agencies that purchase services from,
or make grants and loans to, private groups or individuals. If the drafter believes that any of
these constitutional provisions call the validity of an appropriation into question, the drafter
should consult a senior staff member of the Office of Legislative Legal Services.

7.2.5 Relevant Statutory Provisions

The drafter should be familiar with statutory provisions that relate to the appropriations
process. For reference, some of these sections are:

Section Subject

2-2-703 Funding must be provided in bills that result in a net
increase in periods of imprisonment in state correctional
facilities

2-4-215 Future general assemblies are not bound by legislation

requiring an appropriation

CHAPTER 7
7-2 FUNDING: APPROPRIATIONS, TRANSFERS, AND SPECIAL FUNDS



Section

24-77-106
43-1-112.5

24-36-102

24-36-103

24-36-114

24-37-Parts 2 and 3

24-75-102

24-75-105 to 24-75-111

24-75-201

24-75-201.1

24-75-212

24-75-Part 3

24-75-303 (5)

CHAPTER 7
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Subject

The General Assembly in its plenary authority intends to
make fundamental fiscal policy decisions and limit state cash
fund revenue to ensure compliance with the Taxpayer's Bill
of Rights (TABOR). Section 43-1-112.5, C.R.S., specifically
pertains to the transportation commission and department of
transportation.

Principal function of the treasury department is receipt of
state money

State agencies must transmit all fees and taxes collected to
the treasury department

Interest earned on state money must be credited to the
general fund, unless otherwise expressly provided by law

The office of state planning and budgeting has specified
responsibilities regarding state planning and budgeting.

Reversion of unexpended appropriations; amount
determined no later than 35 days after the end of the fiscal
year

Authorization for transfers of state money between lines of
appropriation; expenditures in excess of appropriations

General fund created - all state revenue must be credited to
the general fund unless otherwise provided by law

Restrictions on state general fund appropriations; required
general fund reserve

Legislative reporting of federal money

Capital construction fund

Three-year appropriations for capital construction
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Section Subject

24-75-402 Limits on uncommitted cash fund reserves; reductions in
fees

24-75-Part 6 Legal investments of public funds

24-76-101 to 24-76-102 Federal funds - appropriations and reporting. But see Colorado
General Assembly v. Lamm, 738 P.2d 1156 (Colo. 1987).

24-Article 77 Implementation of section 20 of article X of the state
constitution (TABOR)

24-77-106 Annual allowable revenue and expenditures - all state
departments

24-82-102 State acquisition of real property

24-82-Part 7 Master leasing

24-82-Part 8 State acquisition of real or personal property; lease-purchase
agreements

43-1-106 (8)(h), 43-1-113 State transportation funds and budgets

43-1-112.5 Annual allowable revenue and expenditures - transportation
43-4-201 Highway users trust fund created - limitations on
appropriations

7.3 CONSIDERATIONS IN DRAFTING APPROPRIATION SECTIONS

7.3.1 Indicating Appropriations in Bill Titles

The title of a bill that contains an appropriation section that makes or reduces an
appropriation should indicate that fact. Depending on the type of section, the drafter should
add one of the following trailers at the end of the title:

L "..., AND, IN CONNECTION THEREWITH, MAKING AN APPROPRIATION." - The
drafter should use this phrase if the bill makes a new appropriation or
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increases an existing appropriation.

® "..., AND, IN CONNECTION THEREWITH, REDUCING AN APPROPRIATION." -
The drafter should use this phrase if the bill reduces an existing appropriation.

® "..., AND, IN CONNECTION THEREWITH, MAKING AND REDUCING
APPROPRIATIONS." - The drafter should use this phrase if the bill reduces an
existing appropriation and makes a new appropriation or increases an existing
appropriation. An example of this situation is a bill that reduces an
appropriation to a department and then uses the resulting savings to pay for a
new program created in the bill.

The drafter should always write the first two trailers shown above in the singular form. If the
bill already has a trailer, the drafter can add the correct appropriation phrase at the end of
the existing trailer.

If the introduced version of the bill includes an appropriation section, the drafter should
include the correct appropriation trailer in the introduced bill title. Similarly, if an
appropriation section is added by amendment, the drafter of the amendment should include
language that amends the title of the bill to indicate the addition of the appropriations
section.

Some appropriation sections do not make or reduce an appropriation. For example, the
drafter may include an appropriation section to adjust the number of FTE or to identify
federal funds that are noted for informational purposes only. In this instance, the drafter
should not include an appropriation trailer in the bill title.

7.3.2 Required Elements

Every appropriation must contain at least the following five elements, which are discussed in
detail in 7.3.4 to 7.3.8 of this Chapter:

1. When the money appropriated is available for expenditure;

2. From where the money is appropriated - a cash fund or the general fund (for example,
"from the license plate cash fund created in section 42-3-301 (1)(b), C.R.S.," or "from
the general fund");

3. To whom the appropriation is made;

4, The amount of the appropriation; and

) The purpose for which the appropriation is made.

7.3.3 Basic Format

There is a basic, three-sentence format that applies for most appropriation clauses. Example:

SECTION _. Appropriation. For the 20[ XX]-[YY] state fiscal year, $ is
appropriated to the department of for use by the . This appropriation is
from the general fund and is based on an assumption that the will require an
additional FTE. To implement this act, the may use this appropriation

CHAPTER 7
FUNDING: APPROPRIATIONS, TRANSFERS, AND SPECIAL FUNDS 7-5



COLORADO LEGISLATIVE DRAFTING MANUAL Rev. 09/08/2020

for
The first sentence describes the fiscal year, the amount of the appropriation, and the
department. If the drafter needs to identify a specific division or other departmental unit to
use the appropriation, then the drafter should identify the division after the department with
the phrase "for use by the division/departmental unit of ___." The result is that, with cursory
review, a reader will know the essential information about the appropriation.

The second sentence identifies the source of the appropriation. If the source is a cash fund,
the second sentence identifies the statutory citation for the fund, and attributes the citation to
"C.R.S." Note, this is an exception to the general rule to spell out "Colorado Revised
Statutes" in nonstatutory materials. It is unnecessary to have a citation for the general fund.

Also, rather than "appropriating” an FTE, the second sentence describes the associated FTE
consistent with the definition of "FTE" that applies to the Long Bill, which complies with
Colorado case law. The second sentence should attribute the FTE to the division or other
departmental unit if a division or department is identified in the first sentence.

The third sentence specifically identifies how the department is permitted to use the
appropriation. Again, if the first sentence identifies a division or departmental unit, the
division or departmental unit should be the actor in the third sentence. In many instances,
this last sentence will include additional details about a program or a subdivision within the
long bill, so that the specified use corresponds to a long bill appropriation. The drafter has
some flexibility in the phrasing used to add this additional information, but the content will
likely begin with "for," "to," or "related to."

7.3.4 Designating Time Period for Appropriations

7.3.4.1 General Provisions

If an appropriation does not designate a time period for the availability of an appropriation,
it is presumed that the money appropriated is intended to be available for the fiscal year
beginning on July 1 of the following year. But the better practice is to include the phrase
"For the [insert appropriate fiscal year number in the format of 20xx-xx] state fiscal year,".
Example:

SECTION _. Appropriation. For the 20[XX]-[YY] state fiscal year, $ is
appropriated to the department of . This appropriation is from the general fund. To
implement this act, the department may use this appropriation for

Occasionally, it is necessary to fund operations immediately upon passage of an act, 1.e.,
during the current fiscal year, and to have the appropriation roll forward to the next fiscal
year as well. In such instances, the drafter should use an appropriation section in the format
of the following example:

SECTION _. Appropriation. For the 2018-19 state fiscal year, $ is
appropriated to the department of . This appropriation is from the fund created
in section ,C.R.S., and is based on the assumption that the department will require an
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additional FTE. To implement this act, the department may use this appropriation for
. Any money appropriated in this section not expended prior to July 1, 2019, is
further appropriated to the department for the 2019-20 state fiscal year for the same purpose.

7.3.4.2 Reversion of Unexpended Appropriations

Pursuant to section 24-75-102, C.R.S., at the end of the fiscal year for which an
appropriation is made, the unexpended amount of every appropriation reverts to the fund
from which the appropriation was made, unless otherwise provided by law, such as in the
statute governing the fund from which the appropriation was made.

In addition, a bill may transfer money appropriated from the general fund, which money
would otherwise revert to the general fund, to another fund on either a one-time basis or a
permanent basis. For a discussion of this type of transfer, see section 7.4.

7.3.4.3 Special Rule for Certain Corrections Bills

Section 2-2-703, C.R.S., requires a bill that results in a net increase in periods of
imprisonment in state correctional facilities to include an appropriation "sufficient to cover
any increased capital construction costs and any increased operating costs which are the
result of such bill in each of the first five years in which there is a fiscal impact as a result of
the bill." The language needed to accomplish this sort of appropriation varies with the
timing and nature of the fiscal impact of different bills, but the drafter should generally
include the appropriation in the substantive text of such a bill rather than in a separate
appropriation section.

The total amount of the increased capital construction costs are often unknown at the time
the bill 1s introduced. In those cases, the drafter should include the following placeholder
provision, which will be amended out in the appropriations committee:

SECTION _. Potential appropriation. Pursuant to section 2-2-703, C.R.S., any
bill that results in a net increase in periods of imprisonment in the state correctional facilities
must include an appropriation of money that is sufficient to cover any increased capital
construction, any operational costs, and increased parole costs that are the result of the bill
for the department of corrections in each of the first five years following the effective date
of the bill. Because this act may increase periods of imprisonment, this act may require a
five-year appropriation.

Because the placeholder section does not actually include an appropriation, it is not
necessary for the drafter to include the appropriation trailer in the bill title of the introduced
bill. The drafter or joint budget committee staff should add the trailer with the amendment in
the appropriations committee, assuming that the bill receives an appropriation.

In the appropriations committee, the drafter or joint budget committee staff should prepare
an amendment to replace the placeholder provision with the required statutory change. The

following is an example of the suggested language format:

17-18-127. Appropriation to comply with section 2-2-703 - HB 19-1212 - repeal.
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(1) Pursuant to section 2-2-703, the following statutory appropriations are made in order
to implement House Bill 19-1212, enacted in 2019:

(a) For the 2019-20 state fiscal year, one hundred thousand dollars is appropriated
from the capital construction fund created in section 24-75-302 to the corrections expansion
reserve fund created in section 17-1-116.

(b) (I) For the 2020-21 state fiscal year, one hundred thousand dollars is
appropriated from the capital construction fund created in section 24-75-302 to the
corrections expansion reserve fund created in section 17-1-116.

(I) For the 2020-21 state fiscal year, fifty thousand dollars is appropriated to the
department from the general fund.

(c) (I) Forthe 2021-22 state fiscal year, fifty thousand dollars is appropriated from
the capital construction fund created in section 24-75-302 to the corrections expansion
reserve fund created in section 17-1-116.

(I) For the 2021-22 state fiscal year, twenty-five thousand dollars is appropriated
to the department from the general fund.

(d) (I) For the 2022-23 state fiscal year, twenty-five thousand dollars is
appropriated from the capital construction fund created in section 24-75-302 to the
corrections expansion reserve fund created in section 17-1-116.

(I) For the 2022-23 state fiscal year, eighteen thousand dollars is appropriated to
the department from the general fund.

(e) (I) For the 2023-24 state fiscal year, eighteen thousand dollars is appropriated
from the capital construction fund created in section 24-75-302 to the corrections expansion
reserve fund created in section 17-1-116.

(IT) For the 2023-24 state fiscal year, eleven thousand dollars is appropriated to the
department from the general fund.

(2) This section is repealed, effective July 1, 2024.

The drafter should also amend section 24-75-302 (2), C.R.S., to make the necessary increase
to the statutory transfer of money from the general fund to the capital construction fund so
sufficient money exists in the capital construction fund to fund the appropriation to the
corrections expansion reserve fund. The following is an example of the language to include
in the bill:

SECTION X. In Colorado Revised Statutes, 24-75-302, add (2)(gg), (2)(hh),
(2)(ii), (2)(3j), and (2)(kk) as follows:

24-75-302. Capital construction fund - capital assessment fees - calculation -
information technology capital account - repeal. (2) The controller shall transfer a sum
as specified in this subsection (2) from the general fund to the capital construction fund as
moneys become available in the general fund during the fiscal year beginning on July 1 of
the fiscal year in which the transfer is made. Transfers between funds pursuant to this
subsection (2) are not appropriations subject to the limitations of section 24-75-201.1. The
amounts transferred pursuant to this subsection (2) are as follows:

(gg) FOR THE 2019-20 FISCAL YEAR, ONE HUNDRED TWENTY-FIVE THOUSAND ONE
HUNDRED SIXTY-FIVE DOLLARS PURSUANT TO H.B. 19-1212, ENACTED IN 2019;

(hh) FOR THE 2020-21 FISCAL YEAR, ONE HUNDRED TWENTY-FIVE THOUSAND ONE
HUNDRED SIXTY-FIVE DOLLARS PURSUANT TO H.B. 19-1212, ENACTED IN 2019;

(ii) FOR THE 2021-22 FISCAL YEAR, ONE HUNDRED TWENTY-FIVE THOUSAND ONE
HUNDRED SIXTY-FIVE DOLLARS PURSUANT TO H.B. 19-1212, ENACTED IN 2019;

(jj) FOR THE 2022-23 FISCAL YEAR, ONE HUNDRED TWENTY-FIVE THOUSAND ONE
HUNDRED SIXTY-FIVE DOLLARS PURSUANT TO H.B. 19-1212, ENACTED IN 2019;

(kk) FOR THE 2023-24 FISCAL YEAR, ONE HUNDRED TWENTY-FIVE THOUSAND ONE
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HUNDRED SIXTY-FIVE DOLLARS PURSUANT TO H.B. 19-1212, ENACTED IN 2019.

Over time, the General Assembly has developed a de minimis exception to the statutory
appropriation requirement. In that circumstance, the drafter should use the following
section:

SECTION _. Exception to the requirements of section 2-2-703, C.R.S. The
general assembly hereby finds that the amendments to section , C.R.S,, enacted in
section of this act will result in the minor fiscal impact of one additional offender
being convicted and sentenced to the department of corrections during the five years
following the effective date of this act. Because of the relative insignificance of this degree
of fiscal impact, these amendments are an exception to the five-year appropriation
requirements specified in section 2-2-703, C.R.S.

Finally, the drafter should note that, notwithstanding the requirements of section 2-2-703,
C.R.S., because section 2-4-215, C.R.S., prevents one General Assembly from binding future
general assemblies, a General Assembly may refuse to make appropriations required by
statute by simply amending or repealing the relevant statutory provisions.

7.3.4 Special Rule for Capital Construction Bill Appropriations

In accordance with section 24-75-303 (5), C.R.S., which codified the practice typically used
by the joint budget committee for capital construction appropriations in the long bill, the
drafter, subject to exceptions specified in the statute, should indicate in the appropriation
section of a substantive-law bill that makes an appropriation for a capital construction
budget item, or an information technology capital project, that the appropriation made will
be available for three years or until completion of the project, whichever comes first, by
including the following language:

SECTION _. Appropriation. (1) For the 20[XX]-[YY] state fiscal year, $ s
appropriated to the department of . This appropriation is from the capital
construction fund created in section 24-75-302, C.R.S. To implement this act, this
appropriation is for [insert description of project].

(2) The appropriation made in subsection (1) of this section is available upon
passage of this act, and, if any appropriated project is initiated within the fiscal year, the
appropriations for the project remain available until completion of the project or for a period
of three years, whichever comes first, at which time such unexpended and unencumbered
balances revert to the capital construction fund.

7.3.5 Designating the Source of Funding

7.3.5.1 General Provisions

Bills may be funded from the general fund or from cash funds. For a discussion of the
funding of bills through cash funds, see section 7.5.

Section 24-75-201.1 (1)(a)(I1.5), C.R.S., imposes a limitation on total annual general fund
appropriations. As a general rule, general fund appropriations cannot exceed "such moneys

CHAPTER 7
FUNDING: APPROPRIATIONS, TRANSFERS, AND SPECIAL FUNDS 7-9



COLORADO LEGISLATIVE DRAFTING MANUAL Rev. 09/08/2020

as are necessary for reappraisals of any class or classes of taxable property for property tax
purposes as required by section 39-1-105.5, C.R.S., plus an amount equal to five percent of
Colorado personal income." Id.

7.3.5.2 Bills Making Long Bill Adjustments

Bills sometimes include "long bill adjustments" in their appropriation sections. Typically,
these bills cost money to implement but also save money in other governmental programs. A
bill of this kind will include an appropriation for the costs of implementing the bill and a
provision that describes reductions in specified line-item appropriations for ongoing
programs in the long bill for the upcoming fiscal year. (The long bill cannot be amended
directly since it is not yet law.) The drafter should generally use this type of appropriation
clause only if part of the appropriation decreases a line item in the long bill.

In drafting a long bill adjustment, the drafter must precisely identify the line items to be
adjusted and the amount of each adjustment. If the long bill is already introduced, the
drafter should look at the line items i